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PART   V. 

OP  THE  LAW  CONCERNING  PERSONAL  PROPERTY. 

[OOHTliniKD  nOM  TKI   SBOOND  TOLDIU.) 


LECTURE    XLn. 

OF  THE   HISTORY  OF  HABITTHE  LA.W. 

Bkforb  we  enter  more  at  large  upon  the  subject  of  commercial 
and  tnaritinie  law,  it  ma;  tend  to  facilitate  and  enlighten  our 
inqniries,  if  we  take  a  brief  view  of  the  origin,  progress,  and  suc- 
cessive improvements  of  this  branch  of  legal  learning.  This  will 
accordingly  be  attempted  in  the  present  lecture. 

The  marine  law  of  the  United  States  is  the  same  as  the  marine 
law  of  Earope.  It  is  not  the  law  of  a  particular  country,  but 
the  general  law  of  nations ;  and  Lord  Mansfield  applied  to  its 
universal  adoption  the  expressive  langu^e  of  Cicero,  when 
speaking  of  the  eternal  laws  of  justice :  Nee  erit  alia  lex 
RomSi  alia  Athenis ;  alia  nunc,  alia  poatbac ;  sed  et  omnes 
gentes,  et  omni  tempore  una  lex  et  sempitema,  et  immortalis 
continebit.  (a) 

*  In  treating  of  this  law,  we  refer  to  its  pacific  character  *  2 
as  the  law  of  oomraeroe  and  navigation  in  time  of  peace. 
The  respective  rights  of  belligerents  and  neutrals  in  time  of  war 
constitute  the  code  of  prize  law,  and  that  forms  a  distinct  sub- 
ject of  inquiry,  which  has  already  been  sufficiently  discussed  in 
a  former  volume.  When  Lord  Mansfield  mentioned  the  law- 
merchant  as  being  a  branch  of  public  law,  it  was  because  that 
law  did  not  rest  essentially  for  its  character  and  authori^  on  the 
positive  institations  and  local  customs  of  any  parUcular  country, 

{a]  Fng.  de  Bepub.  lib.  & 
vot.    III.—  1  £11 
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but  oonmsted  of  certaio  principles  of  equity  and  usages  of  trade, 
which  general  convenience  and  a  common  sense  of  justice  had 
ealabliehed,  to  r^^late  the  dealings  of  merchants  and  marinent 
in  all  tlie  commercial  countries  of  the  civilized  world,  (a)  ~ 

1,  Of  tbo  Muittma  I.«slsUtioa  of  the  Anotonta.  —  Though  the 
marine  law  of  modem  Europe  had  its  foundations  laid  in  the  juris- 
prudence of  the  ancients,  there  is  no  certain  evidence  tiiai,  either 
the  Phceniciaoa,  Carthaginians,  or  any  of  the  states  of  Greece, 
formed  any  authoritative  digest  of  naval  law.  Those  powere 
were  distinguished  for  navigation  and  commerce,  and  the  Athe- 
nians in  particular  were  very  commercial,  and  they  kept  op  a  busy 
intercourse  with  tlie  Greek  colonies  in  Asia  Minor,  and  on  the 
borders  of  the  Euxine  and  the  Hellespont,  in  the  islands  of 
the  .£gean  sea,  and  in  Sicily  and  Italy.  They  were  prol>ably 
the  greatest  naval  power  in  all  antiquity.  Themistocles  had  the 
sagacity  to  discern  the  wonderful  inflnence  and  controlling  ascen- 
dency of  naval  power.  It  is  stated  by  Diodorus  Siculus,  that  he 
persuaded  the  Athenians  to  build  twenty  new  ships  every  year. 
He  established  the  PirienB  as  a  great  commercial  emporium  and 
arsenal  for  Athens,  and  the  cultivation  of  her  naval  superiority 
and  glory  was  his  favorite  policy ;  for  he  held  the  proposition 
which  Pompey  afterwards  adopted,  that  the  people  who  were 
masters  of  the  sea  would   be  masters  of  the   worid.  (6)     The 

Athenians  encouraged,  by  their  laws,  navigation  and  trade ; 
*  8    and  there  *  was  a  particular  jurisdiction  at  Athens  for  the 

cognizance  of  contracts,  and  controversies  between  mer- 
cbanto  and  mariners.  There  were  nnmerons  laws  relative  to  the 
rights  and  interests  of  merchants,  and  of  their  navigation ;  and 
in  many  of  them  there  was  an  endeavor  to  remove,  as  much  as 
possible,  the  process  and  obstacles  which  afSicted  the  operations 
of  commerce.     Each  state  had  ita  consul  to  protect  and  advance 

(o)  Th«  hw-menihftnt,  laja  BUc&ilone,  Comm.  ir.  ST,  !■  &  branch  t/  Ois  Uw 
of  naticini,  uid  it  r^gnlarlj  and  conitsiitly  adhered  to.  It  ia  a  branch  of  tlM  Uw  of 
EngUod,  and  thoM  CMtomi  which  have  been  oniTereallf  and  Dotorioiuly  pnTaleot 
MTOOgtt  merchaaCa,  and  found  to  be  of  public  ate,  hare  been  adopted  a*  part  of  it 
tor  the  benefit  of  trade  and  commerce,  and  are  binding  on  all  without  proof.  Lord 
Denmao,  hi  Bamett  r.  Brwidau,  0  Hum.  &  Gr.  006.  The  mage  of  mMcbaott  U 
aUnded  to  In  metei  writ,  ai  eutj  m  the  titne  of  Abraham,  tipwuda  of  1800  jan 
before  the  Chrittian  era.  He  parchaaed  the  care  of  Machpelah  for  fonr  hnndied 
abekeli  of  lilver,  currait  monty  with  At  atriAaiil.    Gen.  xxiii.  16. 

(b)  Themiit.  Hiit  Kb.  1 ;  Qc  Bpitt  m)  Atticiua,  lib.  10,  epitt  8. 
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the  iDtereBts  of  commerce ;  and  when  a  b-ader  died  abroad,  it 
voB  part  of  the  consul's  duty  to  take  charge  of  hu  property,  and 
transmit  an  account  to  his  friends  at  Athena.  In  a  pleading  of 
Demosthenes  gainst  Lacritus,  we  find  the  substance  of  a  loan 
upon  bottomry,  with  all  the  provisions  and  perils  appertaining  to 
luch  a  contract  carefully  uoted.  (a)  As  a  consequence  of  the 
commercial  spirit  and  enterprise  of  the  Greeks,  their  language 
vaa  spoken  throughout  all  the  coasts  of  the  Mediterranean  and 
Euzine  seas.  Cicero  was  struck  with  the  comparison  between 
the  narrow  limits  in  which  the  Latin  language  was  confined  and 
tlie  wide  extent  of  the  Greek,  (by  The  universality  and  stability 
of  the  Greek  tongue  were  owing,  no  doubt,  in  a  considerable 
it^ee,  to  the  conquests  of  Alexander,  to  the  loquacity  of  the 
Greeks,  and  the  inimitable  excellence  of  the  language  itself ;  but 
it  Li  essentially  to  be  imputed  to  the  commercial  genius  of  the 
people,  and  to  the  colonies  aod  factories  which  they  established, 
Hrtd  the  trade  and  correspondence  which  they  maintained  through- 
out the  then  known  parts  of  the  eastern  world. 

The  Bhodians  were  the  earliest  people  that  actually  created, 
digested,  and  promulgated  a  system  of  marine  law.  They  oh* 
tuned  the  sovereignty  of  the  seas  about  nine  hundred  years 
before  the  Chriiitian  era,  and  were  celebrated  for  their  naval 
power  and  discipline.  Their  laws  concerning  nav^atiim  were 
received  at  Athens,  and  in  all  the  islandij  of  the  Mgean  sea,  and 
throaghout  the  coast  of  the  Mediterranean,  as  part  of  the 
law  of  nations.  Cicero,  who  in  early  life  studied  rhetoric  *  at  •  4 
Abodes,  says,  (a)  that  the  power  and  naval  discipline  of  that 
republic  continued  down  within  his  time  of  memory,  in  T^r  and 
with  glory.  We  are  indebted  to  the  Roman  law  for  all  our 
knowledge  of  the  commercial  jurisprudence  of  the  Rhodians. 
Not  only  their  arts  and  dominion  have  perished,  but  even  their 
D&utical  laws  and  uMages  would  have  entirely  and  for  ever  dis- 
appeared in  the  wreck  of  nations  had  it  not  been  for  the  superior 
wisdom  of  their  masters,  the  Romans ;  and  one  solitary  title  in 

(«)  Potter'i  Greek  Antiq.i.H;  Voyige  dn  jenne  Aiutchanii,  t.  c  fi6;  Hitf.  Hi«t. 
H'  1B»-18G.  The  proteuion  of  merchuidiN,  uyi  PluUrch,  In  hii  life  of  Sohm,  wm 
l>MKinbli  in  Oreee«.  St.  John'i  Biitorj  ot  the  HnDoen  and  Cnitomi  of  Aaeteat 
Ortece,  U.  c  9,  an  the  commerce  of  Attic*,  ftod  c.  10,  on  KaTlgation. 

(')  Qtwcm  legnntnr  In  omnlbo*  fare  geatibM  :  LatiiM  lok  flnibw,  exlglii.  WM^ 
*Mtent«.    Ont.  pro  Arcbia  FoMk,  «.  A. 

(<>)  OnLpn  Lege  Huflla,  c.  18. 
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the  Pandects  (i)  onntuns  all  the  fragments  tliat  liave  floated 
dovD  to  modem  times  of  their  ODce  celebrated  maritime  code. 
The  oollectioQ  of  lairs,  uuder  the  title  of  Rhodian  laws,  pub- 
lished at  Basle,  in  1561,  and  at  Frankfort,  in  1£J96,  was  cited  as 
genuine  by  such  civilians  nu  Cujas,  Godefroi,  Selilen,  Vinnius,  (c) 
and  Gravina ;  and  yet  it  has  since  been  discovered  and  declared 
by  equally  leanied  jurists,  as  Bynkershoek,  (rf)  Heineccius,  (e) 
Emerigon,  (/)  and  Azuni,  (jc)  that  the  collection  of  laws  which 

hod  been  thus  recognized  as  the  ancient  Rhodian  laws  (and 
*  5    of  wbicb  a  translation  was  given  in  the  collection  of  *  sea 

laws  published  at  London  in  the  reign  of  Queen  Anue)  are 
not  genuine,  but  spurious.  The  emperor  Augustus  firet  gave  a 
sanction  to  the  laws  of  the  Rhodians,  as  rules  for  decision  in 
maritime  cases  at  Rome ;  and  the  emperor  Antoninus  referred 
one  of  bis  subjects,  aggiieved  by  the  plunder  of  his  shipwrecked 
property,  io  the  maritime  laws  of  Rhodes,  as  Wing  the  laws  which, 
he  said,  were  the  sovereign  of  the  sea.  (a)  The  Rhodian  laws, 
by  this  authoritative  recognition,  became  rules  of  decision  in  all 
maritime  cases  in  which  they  were  not  contrary  to  some  express 
provision  of  the  Roman  law.  They  were  truly,  as  Valin  has 
observed,  the  cradle  of  nautical  jurisprudence. 

We  are,  therefore,  to  look  to  the  collections  of  Justinian  for 
all  that  remains  to  us  of  the  commercial  law  of  the  ancients. 

(6)  Dig.  14.  2  ;  De  L«ge  BhodU  de  Jactn.  Tlilt  Itiw,  de  Jacin,  U  the  onlj  rate 
thu  can  be  diitinully  and  ftnthoritatirely  traL'ed  to  the  ionitmlona  ot  Rhodes. 

(c)  Ppckii,  Com.  ad  Kto  nauticam  cam  nolit  VitmU.    Lugd.  1017. 

(d)  Opera,  ii.  I>e  Lege  Rhodia,  c.  8. 

(()  HUt.  Jur.  CSt.  Rom.  ac  Germ.  Kb.  1,  a.  206. 

(/)  Trait*  ilea  AuDrances,  I'ref. 

(g)  Mariiime  Law  of  Europe,  i.  '.277-205.  N.  T.  ed.  In  the  note  to  p.  266,  William 
JohnaoD,  Eaq.,  the  leanied  tranalator  of  Azuni,  detecta  manj  (crngi  eirora  in  tlie  pra- 
tended  collecdnn*  of  llhodian  I^vi.  contained  in  tlie  English  '-  Cnmplete  Bodj  of  Sea 
Law*.''  Mr.  JolinaonV  opinion  ii,  of  iiaeir,  of  great  autlioritT ;  and  hii  notea  to  hie 
tranilation  of  Aiuni  allow  ■  familiar  and  accnrate  acqaaintaupe  niih  legal  and  clas- 
aical  anCiquitiea  Yet,  notwithstanding  all  the  authority  againat  tlie  authenticttj  of 
(hat  collection,  H.  Boulaj-Patj,  in  bii  Conn  de  Droit  Cnmmercial  Maritime,  i.  10-21, 
doei  not  hesitate  to  give  a  anocinct  analjaia  of  that  collectinn,  as  containing  at  Uatt 
the  aense  and  spirit  of  the  original  lawa,  and  as  being  an  ezpoiilion  of  the  tme  text. 
H.  Pardeatns,  in  hia  T«is  Har.  i.  336,  has  shown  that  this  compilation  of  the  Rhodian 
laws  belonfca  to  the  middle  ages,  and  ia  ■  genuine  eompilalioB  of  the  lawi  and  naage* 
in  tlw  Hediterrartean  at  that  period. 

(a)  Dig.  14.  2.  0  I/>rd  Stair,  in  hia  Inalitutlona,  aaj-t  that  the  Lex  Bhodia  haa 
become  b;  cuitom  a  law  ot  nations,  for  iu  expediancr  to  prevent  sbipwivck,  and  to 
encosrage  merchanta  to  throw  oat  their  good*. 
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The  RomaDs  never  digested  any  general  code  of  maritime  regula- 
tions, notwithstanding  they  were  preeminently  diatingubhed  for 
the  cultivation,  method,  and  uystem  which  they  gave  to  Uieir 
municipal  law.  They  seem  to  have  been  contented  to  adopt  as 
their  own  the  regulations  of  the  republic  of  Rhodes.  The 
geoins  of  the  Roman  government  was  military,  and  not  commer- 
cial. Mercantile  professions  were  despiiied ;  nothing  was  esteemed 
honorable  but  the  plough  and  the  sword.  They  encouraged  corn 
merchants  to  import  provisions  from  Sardinia,  Sicily,  Africa,  and 
Spain;  but  this  was  necessary  for  the  subsistence  of  the  inhab> 
itants  of  Rome,  as  the  slaves  of  Italy  (and  who  were  almost 
exclusively  the  cultivatotB  of  the  soil)  did  not  afford  a  sufficient 
supply  for  the  city.  The  Romans  prohibited  commerce  to  per- 
sons of  birth,  rank,  and  fortune  ;  (d)  and  no  senator  was 
allowed  to  own  a  vessel  larger  *  than  a  boat  sufficient  to  *  6 
carry  his  own  com  and  fruits,  (a)  The  navigation  which 
the  Romans  cultivated  was  for  the  purposes  of  war,  and  not  of 
commerce,  except  so  far  as  was  requisite  for  the  supply  of  the 
Roman  market  with   provisious.  (£)     This   is   the   reason,  that 

(b\  Code,  4.  AIL  8.  The  decree  io  ihe  code  ipealu  contcmptnotulj'  of  oommeice, 
twd  u  being  fit  only  for  plebeiiuii,  uid  not  for  thoae  who  wereAononmiuM  oou/iKan*, 
«f  patrimtiue  (Uiore*.  Even  Cicero  regarded  coDimerce  u  being  inconiiitent  with  the 
dignitj  of  llie  mutei*  of  the  world :  aoio  aadem  popidat*  imperatanm,  tt  portiform 
tut  (nrunut.    The  /ib^ti  or  freedmen  oarried  ot>  the  lacratiTe  and  mechutiokl  Indel 

■     (a)  Uij,  Ub.  21,  c.  83 ;  Dig.  GO.  6.  8 ;  Cicero^  Ont  In  Terram,  lib.  fi,  i.  18. 

(t)  Hoet,  Hiitoire  du  Com.  et  da  la  Narig.  dee  Ancieni,  p.  2TS,  !79.  Poifbiiia,  la 
Ml  General  HiiCor3F,  b.  8,  c  8,  give*  tba  tnbatance  of  a  very  remarluble  commerdal 
tnttj  between  Rome  and  Cartilage,  made  the  veryfinl  near  after  Ike  AaniJbiKat  oftiu 
Tar^vin.  It  goei  to  prove  that  the  Roman*  were  then  a  great  commercial  people. 
Poljblai  Mji  he  tranilated  it  from  th;  original  brazen  tahlei  exiiting  in  the  capitol 
in  the  apartment  of  Ihe  aidilei,  and  in  a  language  lo  Terj  obaolete  a«  to  be  dilBcuit 
of  interpretation.  By  tiiat  treatj  neither  the  Romani  nor  their  atliei  were  to  Mil 
beyond  the  far  promontory  which  formi  the  eaitem  tKHindary  of  the  Gulf  of  Cartli- 
Bge.  If  forced  tieyond  it,  they  were  noL  allowed  to  take  orpurcliaae  anything,  except 
Decenariei  for  tefltdng  their  reueli,  and  for  lacriflce,  and  they  were  to  depart  within 
Ore  dayi.  The  objei.'t  of  thii  proviiion  was  to  exclude  the  Romani  and  their  alite* 
from  trading  with  Egypt  and  the  coantriea  on  the  lewer  Byrtia,  But  tlie  Roman 
merehanU  wen  to  hate  tne  aixeia  to  Sardinia,  Sicily,  Carthage,  and  the  wealem 
uoait  of  Africa,  and  lo  pay  no  cnilomi,  but  only  the  uaual  fees  to  the  tcribe  and  crier. 
The  aale  of  their  cargoea  waa  lo  be  eKcted  by  public  anction,  and  the  public  faith  of 
Carthave  waa  pledged  to  tlie  fbreign  merchant  for  hii  payment  of  the  amount  of  ancb 
aale*.  The  Carthaginian!  engage,  on  their  part,  not  to  offer  any  injnry  to  the  Romao 
allie*  in  Italy,  nor  build  any  fortreaiei  in  the  I^tin  territory.  Thli  treaty,  a*  Niebohr 
aagacicnHly  obaerrea  (Biatory  of  Home,  i.  468),  diTnlgai  the  Ikct  of  die  comawTcial 
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amidst  snch  a  TOst  collection  of  wise  regulationa  as  are  embodied 
in  the  Roman  law,  affecting  almost  every  interest  and  relation  of 
haman  life,  we  meet  with  only  a  few  brief  and  borrowed  detuls 

on  the  interesting  subject  of  maritime  a&irs.  But  those 
'  7    Uties  atone  for  *  their  brevity  by  their  excellent  aense  of 

practical  wisdom.  They  contain  the  elements  of  those  very 
mles  which  have  received  the  greatest  expansion  and  improve- 
ment in  the  maritime  codes  of  modern  nattoas.  Whatever  came 
from  the  pens  of  such  sages  as  Papinian,  Paul,  Julian,  Labeo, 
Ulpian,  and.Soffivola  carried  with  it  demoDstrative  proo&  of  the 
wisdom  of  their  philosophy  and  the  eleganoe  of  their  taste,  (a) 

grMtiwn  of  Rome  before  the  expnlaioD  of  Tarqnln ;  but  the  Ubend  snd  enlarged 
■pirit  of  coniniercfl  which  intpired  the  Romuu,  under  their  kinga,  wai  toon  after  lost 
in  the  puiion  for  war  and  c»nqaeaL  Mr.  Hooke.  in  hit  Diuertation  on  the  Crediblt- 
itj  of  the  Uiilorj  of  the  Pint  Five  Hnndred  Yesn  of  Rome,  verj  plaiuibly  inj^etU, 
that  Poljbtna  wu  probably  mlilkken  in  the  date  of  thii  commercial  treaty  with  C*r- 
thaga,  and  it  ■■■  made  after  tlie  jear  416,  instead  of  the  year  244,  A.  U.  C.  But  H 
Miebnbr  and  Uicford  (Hiat.  of  Greece,  i).  161),  and  Ueeren,  in  hia  Reflectiona,  Ac., 
1.  466,  aMniiM  the  antiquity  at  the  treaty,  a«  atated  by  Polybiua,  to  be  correct,  no 
higher  modem  antiiorlty  for  thai  point  can  be  produced.  There  waa  a  eeumd  com- 
mercial treaty  between  Rome  and  Carthage,  ISl  jeara  after  the  other,  and  which  la 
also  mcDlioned  by  Polybiua,  and  it  containa  cantiooary  reatrictioD*,  and  aome  fltir 
and  lUteral  terma  of  commeroe  between  thoae  two  great  rival  repnblica. 

(o)  It  may  be  uaefnl  to  caat  the  eye  for  a  moment  orer  the  moat  material  prin- 
ciplei  and  proTiaiona  in  tlie  Roman  law,  relatiTe  to  maritime  righta. 

The  title  Nauta,  canpcDea,  atabularii,  at  recepta  reatitoant  (Dig.  4.  9),  related  to 
the  reaponaibillty  of  marinen.  Inn  and  atable  keepen  ;  and  we  meet  here  with  tht 
principle  which  preTadea  the  maritime  law  of  all  modem  nntiona,  for  it  haa  been  al 
generally  adopted  and  aa  widely  diSnaed  aa  the  Roman  law.  Maatera  of  Teasels  were 
held  reaponuble,  aa  common  carrlera,  for  erery  loaa  happening  to  property  confided 
to  then,  thongh  the  loaa  happened  without  their  tviit,  unleaa  it  proceeded  from  toiDe 
peril  of  (be  eea  or  inerltable  accident ;  nui  ai  ^i'^  damno/ataU  eentingil,  rd  rij  oajor 
cmtiyeHt,  tJlpian  placed  the  rale  on  the  gronod  of  public  policy,  aa  it  irat  necesaary 
to  confide  largely  In  the  bonetty  of  aacli  people,  who  liave  uncommon  opportunity  to 
commit  aecrel  and  impenetrable  (raudi.  The  muter  waa  reaponaible  fur  the  acta  of 
hla  aeamen,  and  each  Joint  owner  of  the  Teeael  waa  anawerable  in  proportion  to  hia 
inteieat 

The  title  Furtl  adTsnua  nantaa,  caaponei,  itabnlarloa  (Dig.  47.  6),  ralated  to  the 
•ame  anbject ;  and  the  ownen  and  maatera  were  therein  held  anawerable  tta  theft* 
committed  by  any  penon  employed  under  thero  In  the  ahip.  But  the  law  diatinguiahed 
between  thefta  by  marinera  and  by  paaaengera,  and  the  maater  waa  not  liable  for 
tbefia  by  the  latter. 

The  title  De  exercltoria  actione  (Dig.  14.  1)  treated  of  the  reaponaibility  of  ahlp- 
owitera  (br  the  act*  of  the  maater.  Thia,  aaid  Uljdan,  waa  a  rery  reasonable  and 
wefnl  provirion,  for  aa  the  ahlpper  waa  obliged  to  deai  with  maatera  of  Teaaela,  It  waa 
right  that  tl>*  owner  wba  appointed  the  maater,  and  held  him  out  to  the  world  aa  an 
agent  worthy  U  oonfldence,  aboold  be  bOBod  by  hia  act*.   Tbi*  reapoiiaibility  extended 

[6] 


inyGoogIc 


LECT.   ZLII.]  OP  PEEtBONAL  FBOFEBTT.  *8 

2.  Of  tlM  Kaittlnw  iMgUlKttoa  of  tha  Ulddlv  AgM.  —  UpOQ  the 
revival  of  commerce,  after  the  destiuction  of  the  Westeiu  Empire 

to  everjUiinf  that  the  muter  did  Id  pumunce  of  hU  power  and  duty  h  muter.  It 
extended  to  liii  concracta  for  waget,  proTiaioni,  and  repain  for  tlie  abip,  and  for  tlie 
lo«D  of  moDpy  for  the  nae  of  the  «hip.  The  owner  wu  not  rwponaible,  except  for 
■eta  dooe  by  the  tnutw  in  hit  character  of  master ;  but  if  be  took  np  money  for  the 
nae  of  the  ihip,  and  afterwards  converted  it  to  hb  own  use,  the  owner  wu  bound  to 
reepond,  fw  be  flnt  gave  credit  to  the  maiter.  A  uaae  of  necesiity  for  the  money 
mnat  linTe  exiatEd ;  and  in  tbat  cue  onJy,  tlie  power  to  borrow  came  within  the  mas- 
ttt'i  seoeral  anthority.  Tlie  lender  tru  obliged  to  make  out,  at  hit  peril,  the  eiiit- 
CDoe  of  such  neceeiity ;  and  then  he  wu  entitled  to  recorerof  ibe  owner,  without 
being  obliged  to  prove  the  actual  application  of  the  money  to  the  purpoie*  of  the 
ToysgB.  So,  if  the  muter  went  beyond  hii  ordinary  powen,  m,  for  initance,  if  he 
wu  appointed  to  aveeael  employed  tocan^  good*  of  ■  parttcnlar  deeuription,  at  herap 
or  vegetable*,  and  be  took  on  board  *h*fl*  of  granite  or  marble,  tlie  owner  wu  not 
antwerable  for  hi*  act* ;  for  there  were  Te*«el*  deetined  on  purpoae  to  carry  roch 
article*,  and  otlten  to  carry  pauengera,  ami  some  to  narigate  on  riven,  and  other* 
to  go  to  aea.  If  sfreral  ownen  were  concerned  ht  the  -appointment  of  the  master, 
they  were  each  responiible  m  kIuIo  for  hi*  contract*. 

Tbe  title  De  Lege  Bhodia  de  jactn  [Dig.  14.  2)  is  the  celebrated  fragment  of  the 
Bbodian  law  on  the  lubject  of  jettieon. 

It  waa  ordained  that  if  goods  were  thrown  overboard,  or  a  mast  cnt  away  in  a 
storm,  or  other  common  danger,  to  lighten  and  aare  the  vessel,  and  the  vestel  lie ' 
saved  by  reason  of  the  sacrifice,  all  concerned  mn*t  contdbute  to  bear  the  lots,  u  it 
was  incurred  volnotarily  for  the  good  of  all,  and  it  wu  extremely  equitable  that  all 
■bonld  ratably  bear  tbe  burden  according  lo  the  value  of  their  properly.  There  were 
some  reasonable  limitations  to  the  rule.  It  did  not  apply  to  tbe  p«r>oni  of  the  lt«e 
panengera  on  board,  for  the  body  o[  a  bveman  wu  said  not  to  be  luiceptibie  of  valu- 
atkiD;  and  it  did  not  apply  to  the  proritions  which  were  nsed  in  common.  The 
goods  sacriflced  were  to  be  estimated  at  their  actual  valne,  nod  not  at  the  anticipated 
'  praSt ;  bat  the  goods  uved  were  to  be  estimated,  for  the  sake  of  tbe  contribution, 
not  at  the  price  for  which  they  were  bought,  but  at  that  fbr  which  they  might  sell. 

The  title  De  nantleo  tmnore  (Dig.  22.  S;  Code,  i.  SS)  regulated  maritime  loans. 
Tbe  lender  was  allowed  to  take  extraordinary  interest,  becauae  he  staked  hla  princi- 
pal on  tbe  anccesi  of  the  voyage  iind  the  safety  of  the  veasel,  and  took  u  his  security 
a  pledge  of  the  ship  or  cargo.  The  maritime  interest  ceased  apon  the  arrival  of  the 
Tcsiel ;  and  if  she  wu  lost  by  reason  of  seiture,  for  haviug  cootraband  goods  of  the 
debtor  on  board,  the  lender  wu  still  entitled  to  bia  principal  and  Interest,  because 
tbe  loss  arose  from  the  fault  of  the  debtor. 

The  title  De  incendio,  niina,  nanfraj^o,  rale,  nave  expugnata  (Dig.  47.  9)  related 
to  Ute  plunder  of  vessel*  in  distress ;  and  It  did  great  honor  to  the  justice  and  hu- 
manity of  the  Roman  law.  The  edict  of  Uie  pra>tor  gave  foorfnld  dAmagei  to  the 
owner,  against  any  person  who,  by  fbroe  or  fraud,  plundered  a  ship  in  distress.  The 
fuilly  pereons  were  liable,  not  only  to  be  punished  crtmlnaliy  on  behalf  of  the  got- 
enment,  bat  to  make  Just  retribution  to  the  aggrieved  party ;  and  tbe  severity  of  tbe 
nde,  said  Ulpian,  was  joat  and  necessary,  in  oritr  to  prevent  abnses  in  0B*e*  of  such 
eaUmity.  The  same  provision  wu  extended  to  loeies  by  those  means  during  a  ca- 
lamity by  Are.  The  law  applied  equally  to  the  ft-aadulent  receiver  and  origiital  taker 
of  the  shipwrecked  ardcles,  and  he  wu  held  to  be  equally  gnilEy. 
"nut  cursory  view  of  the  leading  dootriite*  of  lb*  Bom^  maritiate  law  {tor  I  have 
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of  the  Romans,  maritime  rules  became    necessary.     The 

*  9    earliest  code  of  modem  sea  laws  was  compiled  *  for  tlie 

free  and  ti-ading  republic  of  Amalphi,  ia  Italy,  about  the 
time  of  the  flnst  crusade,  towards  the  end  of  the  eleventh  century. 
This  compilation,  which  has  been  known  by  the  name  of  the 
Amalphitan  Table,  superseded  the  ancieut  laws ;  and  its  authority 
and  equity  were  acknowledged  by  all  the  states  of  Italy,  though 
the  whole  work  has  now  passed  into  irretrievable  obliv- 

*  10  ion.  (a)     Other  states  and  cities  began  to  form  •collec- 

tions of  maritime  law;  and  a  compilation  of  the  us^es 
and  laws  of  the  Mediterranean  powers  was  made  and  published 
under  the  title  of  the  Consolato  del  Mare.  This  commercial  code 
is  said  to  have  been  digested  at  Barcelona,  in  the  Catalan  tongue, 
during  the  middle  ages,  by  order  of  the  kings  of  Arrt^n.  The 
Spaniards  vindicated  the  claim  of  their  country  to  the  honor  of 
ibis  compilation ;  and  the  opinion  of  Oasaregis,  who  published 
an  Italian  edition  of  it  at  Venice,  in  1737,  with  an  excellent  com* 
mentary,  and  of  Boucher,  who,  in  1808,  translated  the  Consolato 
into  French  from  an  edition  printed  at  Barcelona  in  1494,  are  in 
favor  of  the  Spanish  claim,  (a)  But  the  origin  of  the  work  is 
so  far  involved  in  the  darkness  of  those  ages,  as  to  render  the 
source  of  it  very  doubtful ;  and  Azuni,  in  a  labored  article,  (i) 
endeavors  to  prove  that  the  Consolato  was  compiled  by  the 
Pisans,  iu  Italy,  during  the  period  of  their  maritime  prosperity. 
G-rotius,  (c)  OD  the  other  hand,  and  Marquardus,  in  his  work,  De 

not  thought  it  neoetur^  to  take  notice  of  all  the  reflned  and  intelligent  diitlnctioai) 
1*  iulBcient  to  ahow  how  greall;  the  maridnie  code*  of  the  moderns  are  Indebted  to 
the  enlightened  policy  and  cultivated  icience  of  the  Roman  Uwyen.  The  ipirit 
of  equity,  in  all  iU  purity  and  dmplicily,  aeem*  to  have  pervaded  thoae  andent 
Inititotioni. 

(o)  Azani'*  Maritime  Iaw,  1.  STA.  Mr.  Bwinbume.  who  ritiied  Amalphi,  od  his 
excunion  to  tlie  mini  of  Poatum.  In  1TT9.  fnnnd  the  city  in  great  decay,  with  only 
the  wrecki  of  ita  former  grandeur.  Iti  trade  withered  witli  the  loai  of  its  liberty,  and 
paiied  to  Piu,  Genoa,  and  ?enii;e.  It  wai  conquered  by  llie  Nnmiani,Bnd  plundered 
by  the  Piiani,  who  carried  away  a  copy  of  the  Pandect*  found  there,  and  we  hear  no 
more  of  the  Amalphitan  Table,  or  of  the  high  reputation  of  the  maritime  tribnnali  of 
Amalphi.    Swinbume'e  Tnveli  in  the  Two  SidHea,  il.  13B-150. 

(a)  Hallam,  in  bU  View  of  Earope  daring  the  Middle  Aget,  il.  278,  thlnka  the 
reaioning  of  Boucher,  in  hit  ContuUt  de  la  Mer,  i.  70-78,  to  be  inconctuiiTS,  and 
that  Plia  flrat  practised  those  nsagei,  which  a  century  or  two  afterwardt  were  for- 
mally digested  and  promolgated  at  Barcelona. 

(b)  Maritime  Law,  L  320-372.    Ed.  New  York. 

(c)  De  Jure  BeUl  et  Pads,  Ub.  8,  o.  1,  s.  6,  note. 

[8] 


inyGoogIc 


I£Cr.  ZLU.]  OF  PERSONAL   PROPEETT.  *  11 

Jure  Mercatorum,  hold  it  to  be  a  collection  made  in  the  time  of 
the  omsadea,  from  the  maritime  ordinances  of  the  Gieek  emper- 
ors, of  the  emperors  of  Germany,  the  kings  of  France,  Spain, 
Syria,  Cyprus,  the  Baleares,  and  from  those  of  the  republics  of 
Venice  and  Genoa,  (d)  It  wa«  probably  a  compilation  made  by 
private  persons ;  but  whoever  may  have  been  the  authors  of  it, 
and  at  whatever  precise  point  of  Ume  the  Consolato  may  have 
been  compiled,  it  is  certain  that  it  became  the  common  law 
of  all  the  commercial  powets  of  Europe.  *The  marine  *  11 
laws  of  Italy,  Spain,  Fiance,  and  England  were  greatly 
affected  by  its  influence  ;  and  it  formed  the  basis  of  subsequent 
maritime  ordinances,  (a)  It  has  been  translated  into  the  Cas- 
tilian,  Italian,  German,  and  French  languages ;  and  an  entire 
translation  of  it  into  English  has  long  been  desired  and  called  for 
by  those  scholars  and  lawyers  who  were  the  moat  competent  to 
judge  of  its  value.  (6) 

We  are  naturally  hiduoed  to  overlook  the  want  of  order  and 
system  in  the  Consolato,  and  the  severity  of  some  of  its  roles, 
and  to  justify  Emerigon  and  Bouoher  in  their  admiration  of  the 
good  sense  and  spirit  of  equity  which  dictated  its  decisions  upon 
contracts,  when  we  consider  that  the  compilation  was  tiiie  pro- 
duction of  a  barbarous  age.  («)  It  is,  undoubtedly,  the  most 
authentic  and  venerable  monument  extant  of  the  commercial 
Usages  of  the  middle  ages,  and  especially  among  the  people  who 
were  concerned  in  the  various  branches  of  the  Mediterranean 
trade.  It  was  as  comprehensive  in  its  plan  as  it  was  liberal  in 
its  principles.  It  treated  of  maritime  courts,  of  shipping,  of  the 
ownerahip  and  equipment  of  ships,  of  the  duties  and  responsi- 
bilities of  the  owners  and  master,  of  freight  and  seamen's  wages, 

(d)  BouUj-Pa^,  in  hi(  Conn  de  Droit  Commercial  Miuitime,  L  60,  iniisti  that 
Amni  hn  refaled  Gmtiut  and  tbe  other  pnbliciju  on  thia  point  in  4  triumphant 

(a)  Caaaregii,  who  vai  one  of  th«  rnott  competent  and  learned  of  commercial 
Uwyen,  myt,  in  one  of  hit  dUconne*  (DU.  213,  n.  12),  that  the  CoDiolato  had,  in 
naritime  matten,  by  nalrerMl  ciutom,  the  force  of  law  among  all  proTincei  and 

{!•)  There  hai  been  a  tranilatloD  of  two  chaptan  on  priic  by  Dr.  Robituoo,  and  of 
•ooie  chapter!  on  the  andent  or  commen-'ial  courta,and  on  recapturei,lnferledlii  the 
StI,  3d,  and  4th  rolnme*  of  Hall'i  American  Law  Jonrnal, 

(c)  Bjnkenhoifk,  in  hii  QoetCionei  Jar.  Pub.  lib.  1,  c.  6,  praltea  th«  jaatlM  of 
■one  of  it*  rulei,  wiiiie  he,  at  the  lame  time,  tpeek*  diaretpectftill;  aDd  aqjnatlj  of 
the  work  at  large,  ai  a  fairayo  lawa  naaticia'um. 
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of  tiie  dnties  and  gorernmeDt  of  seamen,  of  raDsoms,  salvage, 
jettisona,  and  average  contributions.    It  treated  also  of 

*  12  maritime  captures,  and  oE  the  mutual  *  rigbta  of  neutral 

'  and  belligerent  vessels ;  and,  in  fact,  it  contained  the  rudi- 
ments of  the  law  of  prize.  Emerigon  very  properly  rebukes 
Hubner  for  the  light  and  frivolous  manner  in  which  he  speaks 
of  the  Consolato  ;  and  he  says  in  return,  that  its  decisions  are 
founded  on  the  law  of  nations,  and  have  united  the  suffrages  of 
mankind,  (a) 

The  laws  of  Oleron  were  the  next  collection  in  point  of  time 
and  celebrity.  (6)  They  were  collected  and  promulgated  in  the 
island  of  Oleron,  on  the  coast  of  France,  in  or  about  the  time  of 
Richard  I.  The  French  lawyers  in  the  highest  repute,  such  as 
Cleirac,  Valin,  and  Emerigon,  have  contended  that  the  laws  of 
Oleron  were  a  French  production,  compiled  under  the  directioD 
of  Queen  Eleanor,  Duchess  of  Guienne,  in  the  language  of  Gas- 
cony,  for  the  use  of  the  province  of  Guienne,  and  the  navigation 
on  the  coasts  of  the  Atlantic ;  and  that  her  son,  Richard  I.,  who 
was  Eing  of  England  as  well  as  Duke  of  Guienne,  adopted  and 
enlarged  this  collection.  Selden,  Coke,  and  Blackstone,  on  the 
other  hand,  have  claimed  it  as  an  English  work,  published  by 
Richai-d  I.  in  his  character  of  King  of  England,  (e)  It  is  a  proof 
of  the  obscurity  that  covers  the  early  history  of  the  law,  that  the 
author  of  such  an  important  code  of  legislation  as  the  laws  <^ 
Oleron  should  have- been  left  in  so  much  obscurity  as  to  induce 
profound  antiquaries  to  adopt  different  conclusions,  in  like 
manner  as  Spain  and  Italy  have  asserted  lival  claims  to  the 

(a)  Tnitf  dea  Aisurancet,  Pre£ 

(b)  Mr.  Juitice  Ware  (Ware,  201)  mja  that  the  taw*  of  Oleron,  at  IsMt  in  Um 
form  Id  which  we  now  have  them,  were  a  code  earlier  than  the  coiuulate.  But 
Cleirac  *ayi,  that  when  Queeo  Eleanor,  on  her  return  from  the  Holy  Land,  prepared 
the  project  of  the  Lawa  of  Oleron,  the  Ciutomi  of  the  Sea  of  the  Levant,  inierted  In 
the  Contulate,  were  at  tlu  lamt  lime  In  vogue  and  in  credit  in  all  the  Eaat.  Lea  U* 
et  Coutume*  de  la  Her,  p.  2.  The  great  anthoricj  and  Influence  of  the  lawi  of 
Oleron,  aa  being  the  foundation  of  the  maritime  legiBlation  and  jariaprudence  of  the 
we«tem  nationi  of  Europe,  have  been  ilttiatrated  with  much  ability  hy  Mr.  Jaitic* 
Ware,  in  hi>  learned  opinion  in  the  ca«e  of  tlie  Dawn,  aa  reported  in  the  Am.  Juriat 
for  October,  1811  [ixri.  21B]. 

(c)  The  qucition  is  of  no  lort  or  moment  to  u«  at  the  preient  day ;  but  it  U  qnlte 
amuiing  to  obierve  the  leal  with  which  Azuni,  Boacher,  and  Boulay-Paty  engage  la 
the  conleit.  Tliey  inelat  that  the  pretension,  as  they  term  it,  of  luch  men  aa  Selden 
and  Blaclutone  was  fonniled  on  a  deaire  to  flatter  the  Engliih  nation,  and  to  deprl*« 
the  French  of  the  glory  of  Che  compaction  of  thoae  nautical  ordinancaa. 
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ongiD  of  the  Ckinsolato.  The  la'wi  of  Oleron  were  borrowed 
from  the  Rhodian  lavs,  and  the  CoosoUto,  with  alterations  and 
additions,  adapted  to  the  trade  of  Western  Eorope.  Thej 
*  have  served  aa  a  model  for  sabsequent  sea  laws,  and  *  18 
bare  at  all  times  been  extremely  respected  in  France,  and 
perhaps  eqaally  so  in  England,  though  not  under  the  unpalse  of 
the  same  national  feeling  of  partiality.  They  have  been  admit- 
ted as  anthority  on  admiralty  questions  in  the  courts  of  jostioe 
in  this  country,  (a) 

The  laws  of  Wtsbuy  were  compiled  by  the  merchants  of  the 
city  of  Wiebuy,  in  the  island  of  Gothland,  in  the  Baltic  sea,  about 
the  year  1288.  It  has  been  contended  by  some  writers,  that  these 
laws  were  more  ancient  than  those  of  Oleron,  or  even  than  the 
Consolato.  But  Cleirac  says,  they  were  bat  a  supplement  to  the 
laws  of  Oleron,  and  conetitnted  the  maritime  law  of  all  the  Baltic 
nations  north  of  the  Rhine,  in  like  manner  as  the  laws  of  Oleron 
governed  in  England  and  France,  and  the  provisions  of  the  Con- 
solato on  the  shores  of  the  Mediterranean.  They  were,  on  many 
points,  a  repetition  of  the  judgments  of  Oleron,  and  became  the 
basis  of  the  ordinances  of  the  Hanseatic  Le^ne.  (i) 

(a)  See  WaltMi  b.  The  Sbtp  Ncpnme,  1  P«ten.  Adia.  142 ;  Hkttentnm  v.  Ship 
Hkiud,  Id  th«  Dwirict  Coart  of  H«MM!hiuetU,  2  Hall'*  L.  J.  3S0 ;  Sima  v.  Jmckaoa, 
1  Pelen,  Adm.  167,  all  of  which  were  decided  on  the  knthorfqr  of  the  Uwi  of  OlenML. 
b  IMT  it  WW  r««dTed,  bj  tha  popnUr  BDreramnt  o(  Rboda  Itlsnd,  that  the  law* 
of  Oleron  ihoald  be  in  (oree  for  tbe  beneflt  of  Matnen-  (Pitkin'a  Hiatny,  L  49.) 
CleirM  pabliibeil,  in  tbe  middle  of  tbe  •e*enle«itli  eentury,  tbe  lawi  of  Oleim,  in 
Ui  work  entitled  Le*  Ci  et  Contamet  de  la  Mer,  with  an  excetlent  commentair. 
Their  w«r«  mmlated  into  BngUib,  with  the  notei  of  Cleirae,  cmuitbrably  abrvlfed, 
and  pabli*l>ed  in  the  collection  of  tea  lawi  made  in  the  reipi  of  QoMn  Anne.  They 
hare  likewiie  been  pablislied  in  thia  connti]',  in  tbe  appendix  to  tbe  fint  (olame  of 
Peten'i  Admiralty  Deoidona,  tram  tbe  copj  fai  the  Sea  Lawa.  Tlwie  ia  likewia* 
■aneaed  bi  these  nports  a  copj  of  the  lawa  of  Wbbaj-,  of  tbe  Hanae  Towna,  and 
«f  the  marine  ordinance!  of  I«nii  XIV.,  and  thej  lutTc  giTsn  increased  intcreet  ta 
a  TalaaUe  poblicalion. 

(b)  Cleirac,  in  hia  preamble  to  ttte  orffinaneee  ol  Wiabnr  (Lea  Ua  et  Cantnmea 
de  ht  Mer,  130),  girei  fh>m  Johannea  Hagnna,  and  hia  broiber,  Olaoa,  the  biatoriaae 
of  Sweden  and  the  Gotha,  a  *err  glowing  accoant  of  the  fortDcr  wealth  and  cob- 
merdal  prosperitr  of  Wiaboy,  tlie  ancient  capital  of  Gothland,  and  then  a  1^  and 
iDdepeodent  city.  In  the  derenth  and  IweUih  centariea  it  waa  tbe  moat  celebrated 
and  flottriahtai  enpotiDBi  in  Enrope,  and  mercfaanta  from  an  parta  csnM  there  to 
traffic,  and  had  their  ahopa  and  warehonaea,  and  enjored  the  aante  pnrileft*  aa  ilie 
natiTe  inhabitanta.  In  Cleirac'i  time,  thii  hriKht  Tjiiun  had  *aiinh«d,  and  the  Inwn 
with  ila  trade  and  riches,  wa*  deatroTed,  and  liitle  waa  ta  be  aeeo  bet  heap*  of  mine, 
—  the  aad  evidence  of  its  former  tplendor  and  magnifirence.  Here  b  one  gnrand  tor 
the  melancbol/  admMiilioo  of  the  poet,  "That  intde'a  proud  empii*  bMtca  to  swift 
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*  14       *  The  renowiied  Hanaeatic  association  was  begun  at  least 

as  eai'ljr  as  the  middle  of  the  thirteenth  century,  and  it 
originated  with  the  cities  of  Lubeck,  Bremen,  and  Hamburg.  The 
free  and  privileged  Hanse  Towne  became  the  asylum  of  commerce 
and  the  retreats  of  civilization,  when  the  rest  of  Europe  was  sub- 
jected to  the  iron  sway  of  the  feudal  system,' and  the  northern 
seas  were  infeBted  by  "savage  clans  and  roving  barbarians." 
Their  object  was  mutual  defence  against  piracy  by  sea  and  pillage 
by  laud.  They  were  united  by  a  league  offensive  and  defensive, 
and  with  an  intercommunity  of  citizentihip  and  privileges.  The 
association  of  the  cities  of  Lubeck,  Brunswick,  Dantzic,  and 
Cologne  commenced  in  the  year  1264,  according  to  Cleirac,  and 
in  1164.  according  to  Azuni ;  and  it  became  so  safe  and  beneficial 
a  confederacy,  that  all  the  cities  and  laige  towns  on  the  Baltic, 
and  on  the  navigable  rivers  of  Germany,  acceded  to  the  union,  (a) 
One  of  the  means  adopted  by  the  confederates  to  insure  pros- 
perity to  their  trade,  and  to  pi-otect  them  from  controversies  with 
each  other,  was  the  formation  of  a  coda  of  maritime  law.  The 
consuls  and  deputies  of  the  Hanseatic  League,  in  a  general  con- 
vention at  Lubeck,  in  1614,  added  to  their  former  ordinances  of 
1597  (or  1591,  as  Azuni  insists),  from  the  laws  of  Oleron  and 

of  Wisbuy,  and  establiohed  a  second  and  larger  Hanseatic 

*  15    ordinance,  under  the  *  title  of  the  Jit»  Hanteaticam  Mariti- 

mum,  and  which  was  published  at  Hambutg,  in  1667,  with 
a  commentary  by  Kuricke. 

This  digest  of  nautical  usages  and  regulations  was  founded 
evidently  on  those  of  Wisbuy  and  Oleron ;  and  from  the  great 

iecKj."  Bnt  the  \ogic  of  Uw  moM  it  enttrel;  refilled  bf  the  iisltUlty  of  comniercial 
power  In  other  illiutriotu  example*.  The  andent  paved  itreeti,  nail*,  towen, 
chnruhei,  and  other  public  ediBoee  of  WUbuj,  —  the  lure  exidence  of  the  great 
oommerce,  procpeiitf,  wealth,  taile,  and  iplendor  of  this  dty  of  the  middle  agea, 
■till  partly  eiiat  in  oonsidenible  preserTation,  and  are  objects  of  deep  curiotitj  and 
veneratioD.  Hr.  Laing,  who  recently  viiited  thia  "  mother  of  the  Huiieatic  citiei," 
giTei  a  reiy  iotereituig  account  (Tour  in  Sweden  in  18S6)  of  its  preient  desolate 
condition,  and  of  iti  varied  and  m^jeitio  ruini.  Wisbuy  his  lon(c  been  <o  inBignifl- 
cant,  and  ao  little  vitited  by  travellera,  that  it  had  alniojt  diaappcared  from  modem 
geography;  and  Hr.  Laing"*  account  of  it  atrikei  na  wiih  aumtwhat  of  the  freab- 
Dea*  and  novelty  of  the  diacoverie*  of  magniQcent  ruias  in  the  mitUt  of  Syrian  and 
Arabian  deiert*. 

(a)  The  origin  of  the  union  of  the  Hanaeatic  League,  othera  say,  goea  aa  tar  back 
at  1241,  when  the  free  citle*  of  Lubec,  Hamborg,  and  Bremen  entered  into  a  com- 
pact to  protect  their  political  and  coouneTcial  privilege*.  Lubeuk  vriu  ttie  d^ital  of 
the  confedency. 
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influence  and  character  of  the  confederacy,  it  has  altrajs  been 
deemed  h  compilation  of  authority,  (a) 

3.  Of  tlis  MaiiUma  LsKlalatioii  of  the  Modsnu.  —  But  all  the  for- 
mer ordinances  and  cotntnlations  on  maritime  law  were  in  a  great 
degree  superseded  in  public  estimation,  their  authority  dimin- 
ished, and  their  lustre  eclipsed,  by  the  French  ordinance  upon 
commerce  in  1673,  which  treated  laigely  of  negotiable  paper ; 
and  more  especially  by  the  celebrated  marine  ordinance  of  1681. 
This  monument  of  the  wisdom  of  the  reign  of  Louis  XIV.,  far 
more  durable  and  more  glorious  than  nil  the  military  trophies  won 
by  the  valor  of  his  armies,  was  erected  under  the  influence  of  the 
genius  and  patron^e  of  Colbei-t,  who  was  not  only  the  minister 
and  secretary  of  state  to  the  king,  but  inspector  and  general 
superintendent  of  commerce  and  navigation.  It  was  by  the  special 
direction  of  that  minister,  and  with  a  view  to  illustrate 
'the  advantages  of  the  commerce  of  the  Indies,  that  Huet  *16 
wrote  his  learned  history  of  the  commerce  and  navigation 
of  the  ancienta.  (d)  The  vigilance' and  capacity  of  the  ministry 
of  Louis  communicated  uncommon  vigor  to  commercial  inquiries. 
They  created  a  marine  which  shed  splendor  on  his  reign,  and 
corresponded  in  some  degree  with  the  extent  of  his  resources. 
It  required  such  a  work  as  the  ordinance  to  which  I  have  referred 
to  consolidate  the  establishment  of  the  maritime  power  which  had 
been  formed  by  the  sagacity  of  his  councils. 

(a)  Lea  Ui  et  Coutomei  de  la  Mar,  167-165.  Ward,  in  hii  HiiCory  of  the  Law  of 
Nation!,  ii.  27B-200,  ndducei  prooft  that  the  Hanieatic  League  exerciied  the  righta  <rf 
MTereignt^  aa  a  federal  lepabliu,  and  with  cooiiderabie  strength  and  vigor,  until  the 
flflrenth  centorj.  No  teaa  than  fonr  commercial  Ireatiei  were  conclnded  between 
Eogiand  and  tlie  Hanse  Towdb  in  the  ipace  of  three  reara.  from  the  year  1472  to 
1474.  Bat  the  league  whs  diuolTed  ai  loon  aa  the  great  powen  of  Europe  withdrew 
liwlr  citie*  frotn  the  auociatinD ;  and  the  members  of  thi«  confederac-r  are  now  re- 
doeed  to  the  dtie*  of  Lubeck,  Hamburg,  and  Bremen.  Rym,  Fisd.  ton.  ix.  cited  In 
Hmrj't  Hiat  of  Oteat  Briuin,  b.  6,  c.  6 ;  Fntter'i  Conititatioasl  History  o(  Qennanr, 
ii.  208.  Those  Hansentic  dtie*  had  a  diplomatio  repreaentatlve  at  Washington,  in 
I8W,  and  in  the  year  following  a  ConTention  rtt  "  Friendship,  Commerce,  and  Navi. 
Ration  between  the  United  States  and  the  free  Hanseatic  Repnblica  of  Lubeck, 
Bcenen.  and  Sambnrg,"  was  conciuded.  Thoae  freo  dtles,  Inclnding  Frankfort- 
Mi-tlie-Hain,  were  recognized  bj  tlie  CongrcM  of  Vienna,  In  1816,  as  hnring  political 
cxisteoce,  and  on  tlie  principle  tliat  they  were  to  be  free  emporiums,  open  to  the 
trade  of  all  the  world,  on  equal  termi.  But  the  growth  and  influence  of  the  new 
Qennu  Tariff  League  are  now  (1848)  «o  rapid  and  preponderkting,  that  it  is  very 
PMuUe  the  HsDte  Town*  may,  erelong,  be  induced  to  Join  tin  Qermanio  Lmgat. 
'nnktoit  i«  already  indnded  in  the  union. 

(a)  HiiL  da  Comm.  et  de  ia  Navfg.  dee  Andea,  Pref. 

[18] 
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That  ordinanoei  says  Valin,  was  executed  in  a  masterly  mao- 
ner.  It  vraa  bo  comprehensive  in  its  plan,  so  excellent  in  the 
arrangement  of  its  parts,  so  just  in  its  decisions,  so  wise  in  its 
general  and  partJcular  policy,  so  accurate  and  clear  in  its  details, 
that  it  deserves  to  be  considered  as  a  model  of  a  perfect  code  of 
maritime  juriaprndence.  The  whole  law  of  .naTigation,  ship- 
ping, insurance,  aud  Itottomry  wad  systematically  collected  and 
turanged.  It  required  the  greatest  extent  of  knowledge,  and  the 
most  correct  di^cernmeot  and  liberality  of  views,  to  form  aud 
execute  such  a  work.  It  was  necessaiy  to  examine  the  commer- 
cial usages  of  all  other  nations,  and  select  from  amidst  a  con- 
trariety of  practice  the  most  approved  rules.  It  was  neceseaiy 
to  retrench  that  which  was  supei-fluous,  to  enlighten  that  which 
was  obscure,  and  to  supply  those  things  which  had  escaped  the 
observation  of  the  earlier  founders  of  nautical  law,  or  been  recom- 
mended by  the  lights  of  experience.  It  is,  however,  an  extraor- 
dinary fact,  that  the  able  civilians,  and  perhaps  the  distinguished 
merchants,  who  assumed  the  task  of  legislators,  and  compiled 
tbis  ordinance,  are  unknown  to  fame ;  and  though  the  event  be 
of  so  recent  a  date,  and  occurred  at  the  most  polished  and  lit- 
erary era  in  French  history,  neither  letters  nor  gratitude  nor 
national  vanity  have  been  able  to  rescue  their  names  from  obliv- 
ion. (6) 

*  17        *  Valin  supposed  he  had  discovered  the  source  of  the 

materials  of  the  ordinance  in  a  carious  and  vast  compila- 
tion of  ancient  maritime  laws,  among  the  manusonpt  collections 
in  the  library  of  the  Duke  of  Penthievre.  The  compilation  con- 
sisted of  the  Rhodian  and  Roman  law  ;  of  the  Consolato,  and  of 
the  Use  and  Customs  of  the  Sea  ;  of  the  ordinances  of  Charles  V. 
and  Philip  II.,  kings  of  Spain  ;  of  the  judgments  of  Oleron ;  of 
the  ordinance  of  Wisbuy,  and  of  the  Teutonic  Hanse ;  of  the 
insarancQ  codes  of  Antwerp  and  Amsterdam ;  of  the  Guidon, 
and  of  all  the  French  ordinances  prior  to  the  year  1660.  This 
munificent  repository  of  commercial  science  is  supposed  to  have 
been  the  tme  and  solid  foundation  of  the  fabric  erected  by  artists 
who  had  too  much  modesty  to  make  their  work  the  vehicle  of 
their  own  immortality.  Every  commercial  nation  has  rendered 
homage  to  the  wisdom  and  integrity  of  the  French  Ordinance  of 
the  Marine ;  and  they  have  regarded  it  as  a  d^est  of  the  mari- 
(b)  TtfD't  Com.  NT  raid  Pk(.  4. 
[14] 
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time  law  of  civilized  Europe.  Valin  has  mitten  a  coiiunenlai7 
iip<Hi  every  part  of  it ;  aud  it  almoBt  liTals  the  oidinanee  itself 
in  the  weight  ctf  ita  aotiioritj,  aa  well  aa  io  the  equity  of  its 
conolarioofl.  (a) 

*  In  addition  to  these  general  codes  of  dHomercial  legia-  *  18 
latioD,  there  haxe  been  a  number  of  local  cndinancea  of 
difitingnished  credit,  relating  to  nautical  matters  and  maiine  insur- 
ance, such  as  the  ordinances  of  Barcelona,  Florence,  Amsterdam, 
Antwerp,  Copenhagen,  and  Kooigsberg.  There  have  also  been 
leveial  treatises  on  naatical  subjecb  by  leaned  ciriliana  in  the 
seTeral  conntriea  of  Europe,  which  are  of  great  authority  and 
reputation,  (a) 

The  English  nation  nerer  had  any  general  and  Bolemnly  enacted 
code  of  maritime  law,  resembling  those  which  have  been  men- 
tioned ad  belongii^  to  the  other  European  nations,  and  promol* 
gated  by  legiitlalaTe  andiOTity.  This  deficiency  was  supplied,  not 
only  by  several  extenuve  private  compilation^  (&)  but  it  has  been 
nrare  emioenUy  and  more  anthoiitatively  supplied  by  a  serie*  of 
judicial  decisions,  ooomiencing  about  the  middle  of  the  la«t  oen* 

(a)  The  oifrMace  bu  bcca  tnndBtcd  M>d  printed  in  Enrknl,  sdJ  pibr»lw<J  « 
the  ooUectioo  mdikd  Sea  Lam :  ud  h  a  aBaeud  to  the  Mcood  TolaDC  of  Jad^ 
Fet«n'>  Admiraltj  Decdaiona  in  the  Dbtrid  Cooit  of  PetmijlTiaU.  Ii  kia  U«a 
TwHgcated,  with  amie  few  moSBcMOam  and  addilkmi,  in  the  Se»  CofonMfi^Lal  no-fc 
t^WnamvtlSfOH;  and  that  Bode  wai  IraBalated  by  Mr.  B~i—  .^  peU^fced  m 
dw  dtr  of  New  Tork  in  ISli,  The  eoaiti  liil  code  waa  promiH  m  the  Fi^Mh 
I^Uative  bodj  bj  the  comifrilan  of  aiaie  in  19f:,  m  haTmg  t***  tn^iartA 
Bcditated.  diicnncd,  and  eMabliib«l,  bj  At  nipimtiim  iftKt  gr-Uf^  mam  n  k^vy.  ttt 

■MaMirf  Vit^Ja;  taijti,  in  rwMrifirticB  to  rnvk  of  thic  aiiaiatna  and  ja  jmm. 
tha  code  win  b«  band,  «pon  aober  examioatkn,  to  be  nMKis]:T  a  ftrsJ-i«a£ir».  iJ 
■  aew  foem,  of  the  or^DBOce  of  1673.  velatiTe  to  arr'-tisUe  ppvr.  aivl  of  <b>  aawi- 
dme  ofAnaoce  of  1881.  digMtd  onder  the  oHm  of  0«"-«n.  at-i  fl.wiaarl  ty  •(* 
BWUMuufiLi  of  Valia.  It  it  entitkd.  hoverv.  u>  the  ^nit  of  mmt  Jmy.if  jn.4au 
on  Iba  fonner  ordiiuncn,  and  of  being  aion  rmpTf}tetmn  m  ita  pian  aw]  eatea- 
Hen :  br  it  ^taaoea  the  aabjecti  of  pertnerahip,  coeom  anien.  tookrapu;, 
talNlTeiKj,  and  rtofpafc  a  tmtite. 

(a)  TheaeaidinaDeeaaiceDlleettdbrMaccaa.  iBUie«Kn»tToh*ear  hiiRMH 
aa  lMMi.a» :  «.d  Mr.  C  C«l»«  ta  a  lened  Me  t.  h.  uamtowa  af  P-^hier 

M  Mariiiine  Oameta  of  Uttiay  to  Hire.  poMiibed  ai  Brjf^am,  m  lUn   ^  aJ-wtoi 

to  the  moat  diMinfaiihed  wrirtn  in  Ilalj.  Sjam,  Fwtagal,  Ffanee,  B'-Cawl.  Ci«. 

Buy,  and  Sweden,  on  wwliiiue  law. 

m  Aaong  the  ^inM  tmtiM.,  Oe  aM  fiManidMd  an  UyMw  rf  Malra**, 

Mdloj,  BeawM,  POMMhoyt.  MagM..   W«akrt,  Miliar,  Part.  MantaX  Am,-, 

CUt^.  Holt,  LawM,  Md  B^Kte. 

[15] 
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tary.  These  decbions  have  shown,  to  the  admiration  of  the 
world,  the  masterly  acquaintance  of  the  EDglisfa  judiciary  with 
the  principleR  and  spirit  of  commercial  policy  and  general  jnris- 
prudence,  and  they  hare  afforded  undouhted  pToo&  of  the  entire 
independence,  impartiality,  and  purity  of  the  administration  of 
justice.  The  numerous  caaes  in  the  books  of  i-eports  which  have 
arisen  upon  maritime  questions  resemble  elementary  treatises  in 

the  depth,  extent,  and  variety  of  their  researches,  while 
*19    they  'partake,  at   the   same   time,  of  the   precision   and 

authority  of  legislative  enactments.  Lord  Mansfield,  at 
a  very  early  period  of  his  judicial  life,  introduced  to  the  notice 
of  the  English  bar  the  Khodian  laWs,  the  Consolato  del  Mare, 
the  laws  of  Oleron,  the  treatises  of  Roccus,  the  laws  of  Wisbuy, 
and,  above  all,  the  marine  ordinances  of  Louis  XIV.,  and  the 
commentary  of  Valin.  These  authorities  were  cited  by  him 
in  iMke  v.  Lyde,  (a)  and  from  that  time  a  nev  direction  was 
^ven  to  English  studies,  and  new  vigor  and  more  liberal 
and  enlarged  views  communicnted  to  forensic  investigations. 
Since  the  year  1798,  the  decisions  of  Sir  William  Scott  (now 
Lord  Stowell)  on  the  admiralty  side  of  Westminster  Hall,  have 
been  read  and  admired,  in  every  region  of  the  republic  ot 
letters,  as  models  of  the  most  culUvated  and  the  most  enlight- 
ened human  reason.  The  English  maritime  law  can  now  be 
studied  in  the  adjudged  cases  with  at  least  as  much  profit,  and 
with  vastly  more  pleasure,  than  in  the  dry  and  formal  didactic 
treatises  and  ordinances  professedly  devoted  to  the  science.  The 
doctrines  are  there  reasoned  out  at  lai^e,  and  practically  applied. 
The  arguments  at  ,the  bar,  and  the  opinions  from  the  bench,  are 
intermingled  with  the  gravest  reflections,  the  most  scnipiilous 
morality,  the  soundest  policy,  and  a  thorough  acquaintance  with 
all  the  various  topics  that  concern  the  great  social  interests  of 
mankind. 

Nor  has  our  learned  profession  in  this  country  been  wanting  in 
the  study  and  cultivation  of  maritime  law.  Onr  improvement 
has  been  rajnd  and  our  career  illustrions  since  the  adoption  of 
the  present  Constitution  of  the  United  States.  There  have  been 
several  respectable  treatises  on  subjects  of  commercial  law,  some 
of  which  we  may  notice'  when  we  are  upon  the  branches  to  which 

(a)  3  Bdr.  882. 
[16]     . 
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they  are  applied.  Tlie  decisionB  in  the  federal  courts,  in  oommer' 
d&l  cases,  have  done  credit  to  the  moral  and  intellectual  charac- 
ter of  the  nation;  and  the  admiralty  courts  in  particular 
have  displayed  great  *  research,  and  a  familiar  knowledge  *  20 
ot  the  principles  of  the  marine  law  of  Europe.  Bat  I 
should  omit  doing  justice  to  my  own  feelings,  as  well  as  to  the 
csMoe  of  truth,  if  I  were  not  to  select  the  decisions  in  Gallison's 
and  Mason's  Reports,  as  fipecimens  of  preeminent  merit.  They 
may  fairly  be  placed  upon  a  level  with  the  best  productions  of 
the  English  admiralty  for  deep  and  accurate  learning,  as  well  aa 
for  the  highest  ability  and  wisdom  in  decision. 

The  reports  of  judicial  decisions  in  the  several  states,  and  espe* 
ciallj  in  the  states  of  Massachusetts,  New  York,  and  Pennsyl- 
vania, evince  great  attention  to  maritime  questions ;  and  they 
contain  abundant  proofs  that  our  courta  have  been  dealing  largely 
with  Uie  bnnnesB  of  an  enterprising  and  commercial  people. 
Maritime  law  in  these  states  became  early  and  anxiously  an 
object  of  professional  research.  If  we  take  the  reports  of  New 
York  in  chronological  order,  we  shall  Snd  that  the  first  five 
volumes  occupy  the  period  when  Alexander  Hamilton  was  a  lead- 
ing advocate  at  our  bar.  That  accomplished  lawyer  (for  it  is  in 
that  character  only  that  I  am  now  permitted  to  refer  to  him) 
showed,  by  his  precepts  and  practice,  the  value  to  be  placed  on 
Uie  decisions  of  Lord  Mansfield.  He  was  well  acquainted  with 
the  productions  of  Valin  and  Emerigon ;  and  if  he  be  not  truly 
one  of  the  founders  of  the  conunercial  law  of  this  state,  he  may 
at  least  be  considered  as  among  the  earliest  of  those  jurists  who 
recommended  those  authors  to  the  notice  of  the  profession,  and 
rendered  the  study  and  citation  of  them  popular  and  ^miliar. 
His  arguments  on  commercial  as  well  as  on  other  questions  were 
remarkable  for  free'dom  and  enei^y ;  and  he  was  eminently  distin- 
guished for  completely  exhausting  every  subject  which  he  dis- 
cussed, and  leaving  no  argument  or  objection  on  the  adverse  side 
unnoticed  and  unanswered.  He  traced  doctrines  to  their  source, 
or  probed  them  to  their  foundations,  and  at  the  same  time  paid 
the  highest  deference  and  respect  to  sound  authority.  The 
reported  cases  do  no  kind  of  justice  to  bis  close  and  accu- 
rate logic ;  to  his  powerful  and  comprehensive  intellect,  *  to  *  21 
the  extent  of  his  knowledge,  or  the  eloquence  of  his  illua- 
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tottiong.  We  may  truly  apply  to  the  efforts  of  his  miod  the 
zemark  of  Mr.  Justice  Buller,  in  refereDce  to  the  judicial  opio- 
ioDS  of  another  kindred  gesius,  that  "  priDciples  were  stated,  rea- 
Boned  upon,  enlai^d,  and  explained,  until  those  who  heard  him 
were  lost  in  admiration  at  the  strei^^th  and  stretch  of  the  hamao 
understanding." 

[18] 
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LECTURE    XLin. 

OF  THB  LAW  OF  PABTNEB8HIP. 

Partnxbship  contracts  have  been  found  by  experience  to  be 
convenient  to  persons  engaged  in  trade,  and  useful  to  tbe  com- 
munity. Merchants  are  thereby  enabled  to  consolidate  their 
credit  and  extend  their  business.  With  the  aid  of  joint  counsel 
and  accumulated  capital,  a  eipirit  of  enterprifse  is  sensibly  awak- 
ened, and  boldness  of  plan  and  vigor  of  exertion  communicated 
to  mercantile  concerns.  l*artuerBhipB  have  grown  with  the  growth 
and  multiplied  with  tbe  extension  of  trade ;  and  the  law  by  which 
they  are  regulated  has  been  improved  by  the  study  and  adoption 
of  the  best  aat^es  which  the  genius  of  commerce  boa  introduced. 
It  has  also  been  cultivated  and  greatly  enlarged,  under  a  course 
of  judicial  decisions,  until  the  law  of  partnership  has  at  last 
attained  tbe  precision  of  a  regular  branch  of  science,  and  forms 
a  distinguished  part  of  the  code  of  commercial  jurisprudence. 

In  treating  of  this  subject,  I  shall  consider,  (I.)  Tbe  naturef 
cieation,  and  extent  of  partnerships ;  (II.)  The  righto  and  duties 
of  partners,  in  their  relation  to  each  other  and  to  the  public ;  (III.) 
The  dissolution  of  tbe  contract. 

L  Of  ths  ITBtiiTa,  Crsation,  and  Extant  of  PartiMnliipa.  —  (1.)  Part- 
nerihip  in  General.  —  Partnership  is  a  contract  of  two  or  more 
competent  persons,  to  place  theu-  money,  effects,  labor,  and  skill, 
or  some  or  all  of  them,  in  lawful  commerce  or  business,  and  - 
to  divide  the  profit  and  *  bear  the  loss,  in  certain  proper-  *  24 
tions.  (a)     The  two  leading  principles  of  the  contract  are 

(a)  PnffeDdorf,  Digit  de  U  Kat  lir.  6,  c  8,  mc  I ;  Pothier,  Tnlttf  dn  Cobtnt  de 
8o)»ft£,  D.  1;  lUpertofre  d«  Jniteprudenoe,  art.  Socltft^;  Story  on  Pann.  pp.  8, 10- 
19>  [H  %  7-lfi-l  The  French  ordinance  of  lOTS  required  the  contract  of  partnac^ 
■Up  to  be  reduced  to  writing  and  regiitBred;  but  that  wm  the  introduction  at  a  new 
rnle;  and  ilie  regulation  liad  gone  into  diiuw  at  the  time  of  Fothirr,  though  he  cott- 
ndned  it  to  be  a  lage  proT[iioD.  (Pothier,  ib.  n.  79,  ^,  96.)  The  new  Frmch 
cominercial  code  hat  retained  tlie  regulation  of  the  ordinance,  and  it  requlrei  an 
■htttact  «f  ibe  artidea  of  partnenhip  to  be  atteated,  and  publicl;  regiiiored ;  but  the 
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a  common  iaterest  in  the  stock  of  the  company,  and  a  personal 
responsibility  for  the  partnerahip  engagements.  The  common 
interest  of  the  partners  applies  to  all  the  partneiahip  property, 
whether  vested  in  the  first  instance  by  their  several  contributions 
to  the  common  stock,  or  acquired  afterwards  in  the  course  of  the 
partnership  business ;  and  that  property  is  first  liable  for  the 
debts  of  the  company  ;  and  after  they  are  paid,  and  the  partner- 
ship dissolved,  then  it  is  subject  to  a  division  among  the  mem- 
bers, or  their  representatives,  according  to  ^reement.  If  one 
person  advances  funds,  and  another  furnishes  his  personal  ser- 
vices or  skill,  in  carrying  on  a  trade,  and  is  to  share  in  the  profits, 
it  amounts  to  a  partnership,  (i)  But  each  party  must  engage  to 
bring  into  the  common  stock  something  that  is  valuable ;  and  a 

mutual  contribution  of  that  which  has  value,  and  can  be 
'25    appreciated,  is  *of  the  essence  of  the  contract,  (a)     It 

would  be  a  valid  partnership,  notwithstanding  the  vrhole 
capital  was,  in  the  lirst  instance,  advanced  by  one  party,  if  the 
other  contributed  his  time  and  skill  to  the  business,  and  although 
his  proportion  of  gain  and  loss  was  to  be  very  unequal.  It  ia 
sufficient  that  his  interest  in  the  profits  be  not  intended  as  a 
mere  substitute  for  a  commission,  or  in  lieu  of  brokerage,  and 
that  he  be  received  into  the  association  as  a  merchant,  and  not 
HB  an  t^eut.  (£)  '  y'    A  joint  possession  renders  persons  tenants  in 

omluloD,  though  injurioui  to  the  [Mrtiei  u  between  themielTei,  does  not  iffHrt  the 
rights  of  third  penoni.  (Code  de  Cum.  art.  89-44.)  So,  by  the  commercial  ordl- 
noncee  of  BUboa,  confirmed  hj  Philip  V.  in  1737,  ed.  N.  Y.  1824,  c.  10,  lec  4,  it  wm 
made  neceuary,  In  ereij  partnenhip,  to  redace  the  article!  to  writing,  and  acknowl- 
edge them  before  a  notarj',  and  file  a  copy  with  the  unlTenitj  and  honje  of  trade. 
Thii  wonld  leem  not  to  be  now  the  general  law  in  Spain ;  for  it  ia  admitted  that 
partnenhip*  may  be  formed,  ai  in  the  Englith  law,  tadtl;  a«  well  at  ezpTeMly. 
(liutltute*  of  the  Civil  Law  of  Spain,  hj  Auo  t  Hanuel,  b,  2,  c.  16,  tranalated  hj 
Johuton,  London,  1826.)  In  HiMOnri,  no  jiereon  or  copartuenhip  sliall  deal  ■■  a 
merchant  without  a  license.    R.  8.  of  HiHOuH,  18S6,  p.  403. 

(&)  DobcHalse;,  ISJohns.  34;  Story  on  Fartn.  19,  80,  [|  16;  Dale  d.  HamiltCH^ 
6  Hare,  369.  3B8.| 

(a)  Pothier,  Traits  du  Cod.  de  Soc.  n.  8. 9,  10;  Ferri^re,  snr  Inst.  8, 28;  Coda 
Napoleon,  No.  1888. 

(b)  Reid  V.  Hollhiibead,  4  B.  &  C.  807.    The  twt  of  parloerthip  is  a  commusltj 
^  Partacnhip  ai  to  Third  Ptrmu.  —  The     the  reaiont  glTen  in  Waagh  s.  Carrcr, 

test  of  partnenhip  a*  to  third  penons,  and    jnH,  27,  n.  {d),  32,  o.  (c),  1  Sm.  L.  0.  oi/., 

y'  Wiat  ii  a  PariamAip.  —  The  ques-  England  and  this  conntrj  since  the  last 

tion  of  whst  constitutes  a  partnership  has  edition  of  this  work,  bat  cannot  be  said 

iec«ir«d  oonaiderable  discuMioa  both  In  t«  hare  yet  reached  a  latiafactoi?  aolB- 
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common,  bat  it  does  not,  of  itself,  constitute  them  partners,  and, 
Uierefore,  surviving  partners  and  the  representatives  of  a  deceased 

of  pn>dt,  %  tpacillc  intemt  in  the  proflti,  ai  profili,  tn  contrmdiilinclion  to  a  iUpQlftl«d 
portion  of  tbe  proflu  u  m  eompcDution  tor  KrTioei.  Loomia  d.  HaraluUl,  12  Conn. 
W;  ChftDipion  e>.  Boitirick,  18  Wend.  ITS;  Vanderburgli  o.  Hull,  20  id.  70;  Lord 
tUva,Exparte  Hamper,  17  Vu.  404.  S«e  pel,  34.  Mr.  Jiulii«  Slory,  on  Partner 
■hip,  p.  6t,  If  S4,|  ctnuiden  tliat  a  tbar«  in  tbe  mtl,  and  not  in  t1i«  ijnm  pn/iu,  li 
here  meuit,  to  conttitute  a  partner,  s.  p.  in  Dry  e.  Boawell,  1  Camp.  330.  To  be  a 
fmriaer,  one  mnst  ba*e  aach  an  inlerast  in  the  proflii  ai  will  entilJe  liim  to  an  nc- 
CDint,  and  give  him  a  tpedflc  lien  or  preference  In  payment  orar  otiier  creditor*.  It 
n  not  eaaentlal  to  •  pvtnenliip  that  there  ilioutd  be  a  commnnion  of  intereat  in  the 
capital  (tock,  and  alio  in  the  profit  and  Ina*.  IF  (here  be  a  commnnity  of  proflt,  or 
of  profit  and  loaa.  in  the  adventure  or  baiineii  between  the  partiei,  tbej  will  bs 
{tarHMii  in  the  profit  and  loM,  tboafth  not  parmera  in  the  capital  itock.  I^  hownver, 
then  be  do  agreement  between  the  partiei  on  the  point,  the  pmnniption  will  be  a 
comn>inilt7  of  inlereet  in  the  property  ai  well  «■  in  the  profit  and  ion.  Bxpatu 
HaimpeT,  17   Vei.  404;  Story  on  Farm.  41,  43,  45.  |g{  27-20;]  Raid  u.  Hollinihead. 

IttTO  been  much  diaenaaed  and  broken  In  taid  tliat  Uie  true  qneation  li,  wLether  tbe 

upon.  II  not  OTerthrown  In  Enfluid.    It  trade  ii  i»rried  on  on  behalf  of  tbe  peraon 

ia  Terymly  Mid  thatcndltonneitherdo  Mnpbt  to  be  chanted  ai  a  partner,  tbe 

nor  can  rely  on  profit*  for  payment,  lor  participation  in  profit!  being  a  moat  !m- 

pndlta  do  not  exiit  nntil  eredlcon  are  porunt  element  in  determining  tliatqaet- 

paid.     In  &ct,  what  a  creditor  doea  rely  ^oo,  but  not  being  in  ittelf  deciuTe.  The 

OB  aa  a  ftind  for  payment  are  the  ;tom  teat  ii  wtietber  It  la  «ucb  •  partidpallon 

retnma,  not  the  net  proflta.     Tet  it  haa  ot  profit*  a*  to  contlltnte  tbe  ralation  of 

been  declared,  that  one  who  iharei  gnm  pilndpal  and  agad  between  tbe  penon 

retnnw  it  not,  while  one  who  ■hare*  net  taking  tlie  profit*  and  thoie  actually  cai- 

{roflta  i*,  a   parteer.      See   llr.  Qray'i  rying  on  the  baiinea*.    Cox  t>.  Hickman, 

note*  to  Story  on  P.,  |  3fl  and  S  40.     Te*-  8  H.  L.  C,  S68,  SOe,  81 S  i  Bnllen  r.  SliArp, 

tioianyofUr.ConimiMioner  Fane  before  L.  R.  1  C.  P.  66.  113;  Kilihaw  ?.  Joke*, 

a  commitlM  of  tbe  Honae  of  Common*  j  S  Beat  k   8.   847;  A  Engliah  &   Iri*h 

Iit>dley«iP.,40,n.(q.Uted.  Ithobeen  Chnreh  A  Un.  Am.  Soc,  1  Hem.  &  M.  85, 


tioa.     That  penon*  who  hare  held  them-  Ha*a.24;Dayc.SteTeiii,S8N.C  6S.  See 

aalTca  oM  a*  partDen  may  be  held  liable  e*peclal)yScftrfi>.Jard!De,7App  Ca*  845; 

M  MKh  la  etementary.    Slim  too  v.  Whit-  TbompMniv.ElratNat.  Bank,  111  US.fias. 

D«y,   laO  Haaa.  691 1  Smith  c.  Bill,  46  Tlie    dlfflunlc    queetion   to   determbe 

Tt   SO;   Dailey  r.  Coon*,  64  Ind.  646;  1*  when  a  pnnnenhtp  doe*  in  &ct  exist. 

Catmicliael  v.   Qreer,  65    Ga.   110.      In  It  I*  now  generally  ranceded  that  thi* 

Ba  Jewctt,  16  H.  B.  R.  126,  thi*  is  bnt  i*  a  qneitiun  of  fact  lo  be  delermined  by 

aa  application  of  the  general  doctrine  of  all  the  evidence  in  tlie  case.    Bat  behind 

ettoppeL  this  there  remnins  the  difflcnUy  of  deler- 

In  no  other  caae  can  person*  be  held  mining  exactly  what  it  is  (bat  is  to  be 

liable  a«  partners  even  to  third  person*,  proved ;  In  other  words,  of  determining 

mileai  aparlnership  in  fact  ezi*ted.    See  what   are  the  neces*ary  legal  element* 

TinaaB  t.  Beverldge,  8  MacArth.   GOT;  whichgntoconstitnte  apartnerahip.   Iti* 

Central  City  Saving*  Bank   v.  Walker,  believed  that  tbetniesolalionofthediffl- 

n  N.  T.  ^4;    Ward  *.  Brigfaan,  1Z7  colty  was  given  by  Jesael,  M.  R.,  in  the 
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partner  are  not  partners,  notwithstanding  they  have  a  community 
of  interest  in  the  joint  stock,  (c)     There  must  be  a  commonion 

4  B.  ft  C.  SOT.  The  Roman  law  nude  the  Mine  diitinclioa  between  »  puiuenhip  in 
the  capiMI  atovk  tai  t,  p«rtner>liip  id  tlie  profll  and  loti  aru[ng  from  the  sale.  Dig. 
IT.  3. 58 ;  Vinniua,  ad  Inst.  S.  20.  2,  a.  S.  There  La  alio  a  diitinction  belireen  a  itip- 
ulation  for  a  cotDpeniation  for  labor,  proportioned  Ut  the  proflii,  without  nay  ipecille 
lien  upon  luch  proflli,  and  wliicli  doei  not  make  a  pereon  a  partner,  tnd  a  stipnlatioD 
for  an  intereit  in  auuli  proBti,  wlilch  entitiei  tlie  partj  to  an  acixiunt  ai  a  partner. 
1  BoK,91i  Carejon  Partn.  11,  n.  1;  and  thi*  Mr.  ChanceUor  Waiwonb  held  to  be 
■  sound  diatinction  ai  regardi  the  riglita  of  third  penoni.  lH  Wend,  181,  1S& ;  and 
Mr.  Jwtice  Wilde,  in  Dennj  p.  Cabot,  6  Met.  Si.  See  aleo  Story  on  Partn.  pp.  4B, 
H-69,  [Si  SS,  SB  r<  Kf .]  It  li  further  a  general  principle  in  partnenthip*,  that  no  one 
partner  la  entitled  to  compeniation  for  hii  ■ervii.'ei  to  the  Arm,  nor  for  intereit  npoa 
moneys  advanced  to  or  deposited  with  the  Arm,  for  its  use.  irithoat  a  special  agre«- 
tnent,  or  some  rer;  peculiar  eircnmstaticet  to  justify  it.  Lee  v.  Laihbrooke,  8  I^a, 
ZI.4,  and  in/rti,  p.  ST,  a. 

(c)  Pearce  b.  Chamberlain.  2  Tea.  S3.  But  a  stipulation  at  the  commencement 
of  the  partnership,  that  Uie  persunal  represeniatiTes  of  a  partner  shonld  succeed  blm 
in  the  partoersliip.  is  held  to  be  ralld  and  binding  by  the  common  U<r.  and  by  the 
French  and  Scotch  law.  Collyer  on  Partn.  b.  1,  c.  1,  pp.  6,  6 ;  Code  Ciril  Franc,  de 
Soclfte.  433.  434,  |d.  ISaSO  Bell's  Com.  620;  though  it  was  otherwise  in  the  Roman 
Uw.    Dig.  lib.  IT,  tit.  a.  1. 85;  Story  on  Parto.  p.  T,  [{  5.] 

106 :  Shaw  d.  Oalt.  18  Ir  C.  L.  36T.  In  tiroe,  and  dlciding  them  in  a  certain  pro- 
Holme  D.  Hammond.  L.  It.  T  Ex,  218,  portion  frrespecti re  of  the  amounts  con- 
^■Mt.  83. n.  1.  howerer.  some  of  ilie  Judges  iributed,  have  been  hpld  not  to  creila 
•xpreised  dissalisfauilon  with  tliii  teat  partnerships.  And  this  seems  to  be  beat 
also,  considenng  that  the  agency  is  to  be  explained  by  the  modem  English  doe- 
'  dedneed  from  the  partnership,  and  not  triiies,  on  the  ground  tliat  the  seTeral 
the  partnership  from  the  agency.  See,  parties  continue  to  ran-y  on  their  business 
farther.  Heap  it,  Dobion,  15  C.  B.  w.  s.  on  their  own  behalf  alone,  although  they 
400 ;  Baaterbrook  e.  Barker,  L.  R.  0  C.  P.  Iistc  bound  tliemselves  to  pay  otct  a 
1, 11.  part  of  what  tiiey  make.  Fay  c.  Davld- 
Arnngementi  (br  pooling  profits,  tliat  son,  13  Minn.  523;  Smith  v.  Wright,  5 
ii,  for  putting  the  net  profits  ot  different  Sandf.  113;  Connolly  d.  Daridaon,  15 
IS  together  at  the  end  nf  a  certain  Minn.  519;    Snell    e.   I)e   Land,  48  IlL 


case  of  Pooley  D.  Drirer,  5  Ch.  D.  468,  at  &  Co.  f.  Tlie  Court  ot  Wards,  4  L.  R.  P. C 

page  4T6,  rit. :  that  It  must  be  shown  that  419 ;  Pooley  c.  Driver,  5  Ch.  D.  456 ;  £x 

It  waa  the  intention  to  create  a  flitn,  or  parte  Tennnnt,   0  Ch.  D.  303.     In  this 

distinct  legal  entity,  the  indlrldual  part-  country  ibis   principle  ii  recoguiced  in 

nan  being  the  agents,  t)ot  of  each  other,  those  cases  which  hold  that  a  participa- 

but  of    tlie  flnn.      In   accordance   with  tlon   in  profits,  in   order  to  render  one 

this  Tiew,   It  is  now   well   settled   that  liable  as  a  partner,  must  be  a  participa- 

a  partidpation  In  profits,  whether  net  or  tion  In  profits  "  oi  lucA,"  and  not  simplj' 

gross,  does  not  necessarily  render  the  one  ai  a  mode  of  compensation  for  serrices 

■o  participating  liable  as  a  partner,  but  rendered,  or  in  lieu  of  interest  for  money 

is  at  most  only  presumpiire  evidence  of  loaned.    Curry  o.  Fowler,  8T  IT.  Y.  33; 

a  paitnvshlp  in  facL    MoUwo,  March,  Bamettf. Snyder, BIN. T.SGO;  Bicliard- 


[22] 


inyGoogIc 


LECT.    ZLin.]                     OF  PEB80NAL  PBOPBBTT.  *25 

of  profit  to  coDBtitnte  a  pftrtnership  as  between  the  parties, 

though  it  is  Qot  necessary  that  there  shoold  be  s  oommunitj  of 

SSS.  See  STeniek  n.  Oordon,  SO  N.  T.  03  he  ii  not  ■  putner,  he  ii  liable  u  >  part- 
(diitingnithing  ChamptoQ  d.  Bottwlck,  ner  to  tliird  penoot  who  do  not  know  the 
o^ra,  n.  [b)  ) ;  (IrTia  d.  H,  C.  &  St.  L.  facta,  if  hj  the  agreement  onder  whicli 
B7.  Co.,  9S  111.  103 ;  Hartan  r.  EMtem  tlie  butiiMM  it  carried  on  he  ha*  an  In- 
IL  R.  Co.,  114  Haaa.  44.)  80  a  loan  •tipn-  lerett  in  *  certain  iliatie  of  the  profit*  «■ 
bdng  for  a  ihare  of  proBu,  if  the  but-  profit*,  and  a  lim  on  tlie  whole  proflla  a* 
IMM  proTct  profitable,  in  lieu  of  intereat,  Mcoritj  for  bia  ihare.  Supra,  n.  (ft)  ; 
or  (or  a  conmiuion  on  profit*,  haa  been  Pratt  u.  Langdon,  97  llaM.  97,  IS  Allen, 
betd  not  to  create  a  partnenhip.  Gibion  644;  Holme*  d.  Uld  Colony  R.  B.,  G  Orty, 
s.  8to«e,43Barb.  286i  WIlllBmas.8out-  68;  Berthold  f.  Ooldamitb,  24  How.  586. 
ter.  7  lows,  486 ;  SL  29  &  20  Tict.  c  86,  64fl ;  (compare  Bigelow  v.  Elliot,  1  ClilC 
S  1.  See  Linlner  b.  Milliken,  47  U.  17a  28, 37 ;)  CatakUl  Bank  b.  Gnj,  14  Barb. 
Bat  there  are  atrong  deciainn*  the  other  47t ;  Maohattan  fi.  &  U.  Co.  d.  Sean,  46 
waj.  Sheridan  b.  Hedara,  2  Stockt  460 ;  N.  T.  707 ;  Toorbee*  ir.  Jone*,  5  Dntcb. 
McDonald  v.  HiUaQdoD,  6  La.  (Miller)  270;  Bejnold*  s.  Bick*,  19  Ind.  118; 
403 :  Wood  0.  Tallette,  T  Ohio  St.  172 ;  Wright  v.  Utrlitoa,  18  Ulnn.  440 ;  Cbmp- 
Pieraon  0.  Stebmyer,  4  Rich.  300 ;  Far-  line  v.  Conant,  8  W.  Ta.  607.  And  aee 
ker  B.  CanOeld,  87  Conn,  250.  Niehofi*  v.  Dudle;,  40  IlL  400,  400;  Hal- 
See,  farther,  Owenac.  Hackalt,  28  Hd.  let  V.  Deaban,  14  La.  An.  KiO;  Paj  v. 
382 ;  |*Mt,  S8,  n.  1,  on  enecnlor*.  Alao,  DaTidson,  18  Minn.  628.  The  ca*ei 
Edward*  v.  Tncj,  63  Peon.  St  874,  3S1 ;  which  leem  to  go  fartheat  ate  Bromley 
pot,  84,  n.  t,  on  agant*.  v.  Elliot,  88  N.  H.  287 ;  Bigelow  a.  BlUot, 
In  many  American  caae*.  howerer.  It  tapra ;  Wood  v.  Vallette,  7  Ohio  Sb  172. 
ia  [aid  down  that  allhongh  a  peraon  not  Bee  Pienon  v.  Steinmyer,  4  lUch.  (8.  0.) 
actually  a  putner  cannot  be  held  liable  800, 310. 
aa  anoli  to  third  penooi  who  know  that 


eon  B.  Hnghitt,  76  N.  T.  66 ;  Eager  r.  them  IndlTidoally.  Pawiey  r.  Arm- 
Crawford,  tb.  97;  Commonwealth  i>.  Ben-  strong,  18  Ch.  D.  898;  Hoore  c.  Da  via, 
nett,  118  Haa*.  443;  Sangtton  0.  Hack,  11  Ch.  D.261 ;  McCrary  k.  Slanghler,  58 
U  lid.  178;  Nicholaui  t>.  Thielge*,  60  Ala.280;  Kahno. Newman, 49 Iowa, 424; 
Wia.  401;  Beeeher  b.  Bnah,  45  Mith.  Hankeyr.  Becht,26  Minn.2I2  ;  Anltman 
188;  Bart  f.  Kelley,  88  Penn.  St.  286;  r,  Fnller,  53  Iowa,  60. 
ChaffraU  v.  Lafitte,  30  La.  An.  681.  See  It  ia  clear  that  if  the  partte*  Intend 
eapedally,  BoatiHi,  &c.  Co.  v.  Smith,  18  that  which  in  law  amonnta  to  a  partner- 
It  I.  27 ;  Eaatman  v.  Clark,  68  N.  H.  ahip,  they  mn«t  be  held  to  be  partner*, 
276;  Barrey  c.  Child*,  28  Ohio  St.  819;  though  they  had  no  thought  of  creating 
and  Beecber  v.  Boah,  lupra.  In  which  the  a  partnerehip,  and  eren  though  they 
Bn^ieh  role  laid  down  In  Cox  n.  Hick-  have  ezpirasly  provided  tbat  tbey  are 
■MD,  wpm,  n.  1,  wa*  approTed.  It  not  to  ba  ao  contidered.  Pooley  0. 
hM  geDeraHy  been  hdd  that  an  agree-  DriTer.  lupra ;  Ex  part*  Delha«ae,  7  Ch. 
UNDt  to  ahara  both  profit  and  lo«*  i*  D.  511 ;  Beecher  0.  Bnah,  tupra;  Cooley 
aliBoit  condodTe  eTideiHW  of  a  partner  v.  Broad,  20  La.  An.  S46 ;  Boaenfleld  r: 
iUp,  and  f*  not  rebutted  by  a  proTlalmi  Haight,  5S  Wi».  260 ;  Haaa  p.  Boat,  20 
that  the  fmperQ'  lued  in  the  bndnsM  Hnn,  082.  It  would  aemi  diat  It  U  npon 
(ball  brions  10  tha  pwtnan  or  om  of  tU*   prinoipto  Oat  tbe  fblhiwlnf  oaM* 
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interest  in  the  property  itself.  They  must  be  not  only  jointly 
concerned  in  the  parcbase,  but  jointly  concerned  in  the  future 
sale.  A  joint  purchase,  with  a  view  to  separate  and  dbtiact  sales 
by  each  person  on  bis  own  account,  is  not  sofiBcient.  If  several 
persons,  who  have  never  met  and  contracted  toother  as  part- 
ners, agree  to  purchase  goods  in  the  name  of  one  of  them  only, 
Hud  to  take  tUiquot  shares  of  the  purchase,  and  employ  a  common 
agent  for  the  purpose,  they  do  not,  by  that  act,  become  partners, 
or  answerable  to  the  seller  in  that  character,  provided  they  are 
not  to  be  jointly  concerned  in  the  resale  of  their  shares,  and 
have  not  permitted  the  agent  to  hold  them  out  as  jointly  answer- 
able with  himself.  ((2)     The  same  distiuctiou  was  known  in  the 

civil  law ;  qui  nolunt  inter  se  contendere,  lolent  per  nuntium 
•  26    rem  emere  in  commune  ;  quod  a  societate  longe  *  remotum.  (a) 

It  has  been  repeatedly  recognized  in  this  country,  and  may 
be  considered  as  a  setded  rule,  (ft) 

If  the  purchase  be  on  separate  and  not  on  joint  account,  yet 
if  the  interests  of  the  purchasers  are  afterwards  mingled  with  a 
view  to  a  joint  sale,  a  partnership  exists  from  the  time  that  the 
shares  are  brought  into  a  common  mass,  (e)  A  participation  in 
the  loss  or  profit,  or  holding  himself  out  to  the  world  as  a  part- 
ner, so  as  to  induce  others  to  give  credit  on  that  assurance, 
renders  a  person  responsible  as  a  partner,  (tf)  A  partnership 
necessarily  implies  a  union  of  two  or  more  persons;  and  if  a 
single  individual,  for  the  purpose  of  a  fictitious  credit,  was  to 
assume  a  copartnership  name  or  firm,  the  only  real  partnership 
principle  that  could  be  applicable  to  his  case  would  he  the  pref- 
erence to  be  ^ven  to  creditors  dealing  with  him  under  that 

(if)  HtMre  o.  DaiNB,  Dong.  STl;  Coope  f.  ETre,  I  H.  Bl.  87;  CiibwD  v.  Lnpton, 
»  Bing.  297. 

(a)  Dig.  17.  2.  SS. 

{b)  Holmei  V.  United  bwtiranoe  Companj,  2  Johna.  Ca*.  839 ;  FtMt  v.  Kiniberir,  , 
9  JolinB.  470 ;  Oilwnw  o.  Btennui.  2  NoU  k  H'Cord,  427 ;  Harding  v.  Faxcroft, 
6  GreeoL  76. 

{r)  Sims  b.  Willing,  8  Serg  &  R.  108.    [Compuv  Heap  v.  Dobson,  16  C.  B.  h.  h.  460.] 

(if)  Lord  Ellenborongh,  U'Iv«r  v.  Humble,  16  Eait,  178 ;  Olmalead  e.  Hill,  2  Ark. 
340. 

■Itonld  be  rested :  Le^et  v.  B^de,  68  87  Am.  Rep.  007  and  note ;  Faimen'  In*. 

N.  T.  2T3 ;  Pettee  t>.  Appleton,  1 U  Hau.  Co.  r.  Boii,  29  Ohio  St  429 ;  Beasregud 

114,'    Sowlaod    V.  Long,    46    Hd.    489.  •>.  Cue,  91  V.  8. 184 ;  Condi  v.  WoodrolT, 

See  farther.  Helie  t.  Barth,  40  Md.  280 ;  68  Ala.  466 ;  Rom  v.  Patk^nt,  9Q  L.  B. 

BeTDtddi  Bnii.  v.  Pool,  84  N  C.  87 ;  a.  c.  Eq.  381  i  Srera  «.  Sjen.  1  App.  Cas.  174. 
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description,  in  the  distribution  of  hia  effects.  Bat  that  would  be 
inadmissible,  sod  contrary  to  the  groundB  upon  which  partner- 
ships are  created  and  sustained ;  and  so  the  law  on  this  point 
haSi  in  another  country,  been  understood  and  declared.  («)  If 
the  partnership  coiisiBts  of  a  large  unincorporated  association,  or 
joint-atode  company,  trading  upon  a  joint  stock,  it  is  usually 
r^^lated  by  special  ^reement;  but  the  established  law  of  the 
land,  in  reference  to  such  partnerships,  is  the  same  as  in  ordinary 
cases,  and  every  member  of  the  company  (whatever  private 
arrangement  there  may  be  to  the  contrary  between  the  members, 
and  which  is  only  a  mischievous  delusion)  is  liable  for  all  the 
debts  of  the  concern.  (/)  It  is,  however,  the  judicial  lan- 
guage *  in  some  of  the  cases,  (a) '  that  the  members  of   *  27 

(«)  Nairn  v.  Sir  WIUiaiD  Forbei,  Bell'i  CoramenUriet  nn  the  I«fr  of  Scotland,  ii.  tS&. 

(/)  Tfae  King  o.  Dodd,  0  Eaat,  616;  Holmei  r.  Higglna,  I  B.  &  C.  74;  Heu  v. 
Wero,  4  Serg.  &  R.  3G0 ;  Cuien  o.  Drarr.  1  Ve*.  &  B.  167 ;  Eeatls;  v.  Codd,  cited 
in  %  note  to  the  caw  of  Ferrlag  v.  Hone,  3  Curr.  A  P.  401 ;  Tlgen  r.  Salnet,  13  La. 
800;  WiUiami  o.  Bank  of  MichigBQ,  7  Wend.  612 ;  Walbuni  v.  Ingllbj.  1  Vlj.  &  K. 
61;  Tba  Douglai  Bank,  2  Bell'i  Comm.  623.  Lord  Ch.  Hart  obierred,  In  Ex  partt 
SlWjdi,  1  Holloj,  361,  that  joint-*to(ik  uiimpanie*  were  bodies  iif  coniparatiTelr 
modeni  inTentloD,  to  which  itatnte  giTea  the  right  to  aae  and  l>eiued  by  their  officer*; 
and  DOW,  1^  the  itatntc  of  1  Viet,  c,  78,  authorising  the  formation  of  Jolnt-«tock  com- 
t>nie«,  th«  crown  In  EngUnd  ii  authorized,  hj  letters  patent,  to  grant  to  companfet, 
Aoagb  Dot  incorporated,  the  privileges  of  incorporated  companie*,  and  aults  may  be 
carried  od  intlie  nameof  ooeof  theofflcen  of  the  company.  The  patent  may  declare 
die  iDdlvidnal  reepoaiibilitj  ol  the  memben  for  contracti  to  the  extent  of  their  shares. 
AsaiD,  b^  the  ttitote  of  7  i  8  Vict.  c.  110,  111,  and  113,  proriiion  is  made  for  the 
w^ttatiop  of  all  ^nt-atock  companies,  by  a  registrar  at  the  board  of  trade,  with 
flie  qnalltiea  and  incidents  of  corporations ;  and  such  companies  may,  in  cases  of  insol* 
Tency,  wind  ap  tbeir  coDCems,  as  in  cases  of  bankruptcy.  Jointslock  ionjbs  must 
be  ereated  by  letters  patent;  and  if  anch  companies  be  incorporated,  the  liability  of 
the  ahareholder*  it  not  to  be  limited  thereby.  By  the  itatale  of  7  Geo.  IV.  c.  46,  for 
RVnladngenpaKDerahipiof  certain  ianln-f,  it  was  declared,  that  on  Judgment  against 
aTegiatered  officer  of  the  cooipany,  execution  may  isaoe  against  any  members  for 
the  time  being ;  and  if  the  debt  cannot  be  levied  on  them,  the  former  members  may 
be  iDbgected  to  execution  by  leave  of  the  court,  by  process  of  acirs  fadai,  and  they 
aM  only  aeooodarily  liable.    Eardley  n.  Law,  12  Ad.  &  El.  802. 

(a)  Gibaon,  J.,  Hess  f.  Werts,  4  Serg.  &  R.  361 ;  PlaU,  J.,  Skinner  e.  Dayton,  IB 
Jtrfun.  637. 

'  Jaiml  Stoob  Compcnin.  —  The  Lord  It  may  be  mentlaned  in  tbia  connection 
Jnatic*  Jamea  in  Baird's  Case,  L.  R.  5  Ch.  that  in  England  companies  are  authorized 
7S6,  734,  ezpl^ni  the  difference  between  to  be  formed  by  executing  and  regiiter- 
tben  eon^aniet  and  partnersliipe.  {See  Ing  a  deed  under  the  hand  and  aeal  of 
■bo  Smith  V.  AndwHD,  16  Ch.  D.  847,  the  members,  which  determines  the  ob- 
S73;  lirvpocd  In*.  Co.  *.  Massadimetta,  jects  of  the  company,  and  the  extent  of 
n  Wafl.  eas.)  it*  pow«n  and  erf  tha  memben'  Uabil- 
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a  private  association  may  limit  their  personal  responsibility-, 
if  there  be  an  explicit  stipulation  to  that  effect  made  with  the 
party  with  whom  they  contract,  and  clearly  underatood  by  him 
at  the  time.  But  stipulations  of  that  kind  are  looked  upon 
unfavorably,  as  being  contrary  to  the  general  policy  of  the 
law;  and  it  would  require  a  direct  previous  notice  of  the  in- 
tended limitation  to  the  party  dealing  with  the  company,  and 
his  clear  understanding  of  the  terms  of  the  limitation,  (i)  In- 
corporated companies,  though  constituted  ezpresNiy  for  the  pur- 
poses of  trade,  are  not  partnerships,  or  joint  traders,  within  the 
purview  of  the  law  of  partnership,  and  the  stockholders  are  not 
personally  responsible  for  the  company's  debts  or  engagements, 
and  their  property  is  affected  only  to  the  extent  of  their  interest 

l&)  It  teem*  to  be  stiU  Kit  unsettled  point,  whether  s  ilipiilBtion  tn  the  articlei  of 
UMciatloii,  limiting  the  reaponsibilitj  o(  the  memben  to  the  mere  joint  fundi,  or  to  a 
qualified  extent,  be  binding  upon  the  crediton  dealing,  with  notice  of  the  itipulation. 
Mr.  Joatice  Slorj  inclinea  to  the  opinion,  that  the  creditor  acting  with  the  knowledge 
of  it  woald  be  bound  hy  it.  Story  oti  Fartn.  |J  IM.J  tJnIeia  the  creditor  has  pi«- 
Tions  notice  of  the  stipulation,  he  certainly  would  not  be  bound  bj  ii.  Bluodell  r. 
WinsoT,  8  Sim.  601 ;  Walburn  d.  Ingilbj,  1  H;.  ft  K.  61, 70.  If  he  has  that  notice, 
I  thinlc  be  ought,  od  general  prindplea,  to  be  ixiand  by  It. 

In  Joinl-itock  companies  in  Scotland,  the  law  in  relation  thereto  is,  tliat  each  part- 
ner la  liable  onlj  to  the  extent  of  tiis  stiares.  and  not  in  tolida.  2  Bell's  Comm.  627, 
628.  This  was  the  doctrine  in  the  Homan  law  as  to  all  partnerships,  and  it  also  tbe 
nile  in  France,  except  ts  to  commeruaL  pfirtnerthipt.  Dig.  46.  2.  11,  1,  and  S; 
Pothier,  de  Socift^,  n.  96,  103,  IH.  In  a  prirate  commercial  aisociation,  where  it  U 
agreed  thai  the  biuiness  iliall  be  condocled  bj  a  president  and  directors,  and  they  be 
choten,  no  individnal  partner  can  bind  the  firm,  for  he  has  no  authority.  Lantbetb 
n.  Vawter,  6  Itob.  (La.)  128.  But  generally,  in  the  case  ot  joint  contracli,  a  leleatfl 
or  settlement  of  the  debt  by  one,  is  good  as  against  all  tlie  creditors,  in  cases  ftet 
tnm  fraud.    Wallace  o.  KdaaU,  7  M.  &  W.  264. 

1^.   It  Is  well  settled  that  parties  dealing  within  tbe  powert  of  the  directors  can  be 

with  these  companies  are  bound  to  know  limited,  ii  a  more  diffli:ult  question.    It 

tbe  coDteots  of  their  deed  of  lettlement.  was  thought  tliat  it  could  not  be  limited 

Keams  c.  Leaf,  1  Hem.  &  Mil.  681,  706;  In  Greenwood's  Case,  3  De  G.,  M.  k  0, 

6  Am.  Law  Kev.  286,  287 ;  Royal  British  469,  476,  which  wag  decided  before  tbe 

Bank  V.  Turquand,  6  El.  &  B1.  S27,  332;  above  principle  was  aeitled.  but  is  cited 

Balfour  b.  EriMst,  6  C.  B.  h.  s.  601,  628 ;  Hill's  Case,  Jones's  Case.  L.  R.  9  Eq. 

£z  parfe  Chippendale,  Ae  German  Mining  606,611;  and  it  seenia  lo  be  spprored  In 

Co.,  4  De  G.,  M.  &  Q.  18,  61 ;  Ex  parte  Liod.  on  P.  2d  ed.  331) :  Gordon  b.  8ea 

Eagle  Ins.  Co..  4  Kay  &  J.  649 ;  Ernest  r.  Fire  Lifb  Ass.  Co..  1  Hurtst.  &  N.  69B. 

Nlcholls,  6  H.  L.  C.  401,  419 ;  In  n  Lon-  See  Hallet  v.  Dondall,  18  Q.  B.  2 ;  Porbea 

doB,   Hamburgh,   &   Continental    Ezcb.  v.   Manhall,   II    Excli.   166,   179.      But 

Bank,  L.  R.  9  £q.  2T0.    But  how  Ua  tbe  comp«N  Bromley  t.  BlUot,  88  N.  H.  287, 

member*'  liability  to  stnuigen  for  act*  80S. 
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in  the  compaay.  To  render  them  personally  liable  requires  aa 
express  provisioa  in  the  act  of  incorporation  ;  and  a  disposition 
to  create  such  an  extended  responsibility  seems  to  be  increasing 
in  our  country,  and  is  calculated  to  check  the  enterprise  of  such 
institutions,  and  impair  the  credit  and  value  of  them  as  safe 
investments  of  capital. 

A  contract  of  partnership  need  not  be  in  writing.  Though 
there  be  no  express  articles  of  copartnership,  the  obligation  of  a 
partnership  engagement  may  equally  be  implied  in  the  acts  of 
the  parties ;  and  if  persons  have  a  mutual  interest  in  the  profits 
and  loss  of  any  business  carried  on  by  them,  or  if  they  hold 
themselves  out  to  the  world  as  joint  traders,  they  will  be  held 
responsible  as  partners  to  third  persons,  whatever  may  be  the 
real  nature  of  their  connection,  or  of  the  agreement  under  which 
they  act.  Actual  intention  is  requisite  to  constitute  a  partner- 
ship inter  te.  (c)  If  a  person  partakes  of  the  profits,  he  is 
answerable  aa  a  partner  for  losses,  on  the  principle  that,  by  tak- 
ing a  part  of  the  profits,  be  takes  from  the  creditors  a  part  of 
the  fund  which  is  the  proper  security  for  the  payment  of  their 
debts.  (d)» 

*  It  is  not  essential  to  a  legal  partneiship  that  it  be  con-  *  28 
fined  to  commercial  business.  It  may  exist  between  attoi^ 
neys,  conveyancers,  mectmnica,  owners  of  a  line  of  stage-coaches, 
artisans,  or  farmers,  as  well  as  between  merchants  and  bank- 
ers, (a)  The  essence  of  the  association  is,  that  they  may  be 
jointly  concerned  in  profit  and  loss,  or  in  profit  only,  in  some 
honest  and  lawful  bnsiness,  not  immoral  in  itself,  nor  prohibited 

(e)  HmsMd  r.  Hiura,  1  Story,  871. 

{i)  Toet.  Com.  wl  Fand.  17.  2.  1 ;  De  Qnj.  C.  J..  Grace  t>.  Smith,  2  W.  Bl.  998 ; 
KfK,  C.  J.,  Wangh  t>.  Ciirr«r,  2  H.  BL  247 ;  Cheap  v.  Cnmond,  4  B.  &  Aid.  663 ; 
F^aeock  t>.  Peacock,  IS  Ve*.  49;  Spencer,  J.,  Dobn.  Halwy,  16  Johai.  40;  wpra, 
SB,  B. 

{a)  WiUett  d.  Chamber*,  Cowp.  8U;  OonM.  3-,  Coope  v.  Ejre,  1  H.  Bl.  43; 
Potliier,  Traits  de  Soc  d.  66;  Fromont  n.  Coapland,  2  Bing.  170.  Auociatloni  for 
bajing  or  telling  penonnl  prnpert;  a*  factors  or  bmkeri,  or  tor  carrying  penonal 
property  for  hire  In  ihipa,  are  in  the  Loniiiana  Code,  art.  2796,  termed  commercial 
partnershlpB.  There  mag  be  a  partnership  Co  trade  in  land,  and  limited  to  parcliat* 
ing,  and  the  profit  and  Iota  dWigible  a*  f>tock.  Tbii  reiult  doea  not  neceBaarily  follow 
from  a  joint  purcluue.  Campbell  v.  Colhoun,  1  Penn.  140.  [But  mere  aocial  dubs 
and  other  organlzatloni  of  like  DUtHTV  are  not  partnenbipt.  Alb  r.  Onie,  97  Pemi. 
8t  498;  Bichmond  b.  Judy,  6  Ho.  App.  466.] 


*  AwU,  3S,  D.  1. 
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by  the  law  of  the  land;  and  this  is  a  principle  of  universal 
reception.  (&)  The  contract  must  be  for  the  common  benefit  of 
all  the  parties  to  the  association ;  and  though  the  shares  need 
not  be  equal,  yet,  as  a  general  rule,  all  must  partake  of  the  profit 
in  some  i-atahle  proportion  ;  and  that  proportion,  as  well  as  the 
mode  of  conducting  the  business,  may  be  modified  and  regulated 
by  private  agreement,  at  the  pleasure  of  the  parties,  (c)  If 
there  be  no  such  agreement  on  the  subject,  and  no  evidence  to 
the  contrary,  the  general  conclusion  of  the  law  is,  that  the  part- 
nership losses  are  to  be  equally  borne,  and  the  profits 
•29  equally  divided ;  (<f) '  and  this  would  be  the  rule,  *  even 
though  the  contribution  between  the  parties  consisted 
entirely  of  money  by  one,  and  entirely  of  labor  by  another.  In 
equity,  according  to  Pothier,  each  partner  should  share  in  the 
profit  in  proportion  to  the  value  of  what  he  brings  into  the  com- 
mon stock,  whether  it  be  money,  goods,  labor,  or  skill;  and  he 
should  share  in  the  loss  in  a  ratio  to  the  gain  to  which  he  would, 
in  a  prosperous  issue  to  the  business,  have  been  entitled.  He 
admits,  however,  that  the  proportion  of  gain  and  loss  may  be 
varied  by  agreement;  and  the  agreement  may  render  the  extra 
labor  of  one  of  the  concern  equal  to  the  ri^k  of  loss,  and  a  sub- 
stitute for  his  share  of  loss,  (a) 

It  is  not  necessary  that  every  member  of  the  company  should, 
in  every  event,  participate  in  the  profits.  It  would  be  a  valid 
partnership,  according  to  the  civil  law,  if  one  of  the  meml)ers 
had  a  reasonable  expectation  of  profit,  and  was,  in  consequence 
of  his  particular  art  and  calling,  employed  to  sell,  and  to  have  a 

(b)  Dfg-.  la  1.  SG.  2;  Pothier,  Traits  da  Con.  de  Soc.  n.  14;  Biggi  n.  Lswrence, 
ST.  R.4M;  Anberts.  M«ze,2B(».  &F.  371;  Griiwoldr.  Waddlngton,  16  Johns. 48u. 

(c)  Colljer  on  Binn.  11 ;  Gow  on  Partn.  9 ;  Storj  oa  P«rtn.  [|S  23,  34.] 

(4)  Init.  3.  20.  1 ;  Pothier,  ub!  mpm,  n.  73 ;  Peacock  b.  Peacock,  IS  Tea.  49 ;  Oould 
V.  Oonld,  aWetid.  263;  Parke,  B.,  in  Fairar  v.  Beiwlck,  1  Mood.  &  Rob.  627;  Stnrr 
on  Partn.  {gg  20-26;]  Code  of  Louialana,  art.  28M.  Mr.  Jnttlce  Story  ha*  full/ 
eiunlned  thia  point 

(a)  Polhler,  vbi  mpra,  d.  16-19, 26. 

>  Bobinion  v.  Andenon,  T  De  0.,  U.     Roach  v.  Ferry,  16  SI.  ST;  Farr  r.  John- 

6  G.  238;  H.  o.  20  Bear.  08;  Collini  v.  ion,  26  HI.  622;  Moore  n.  Bare,  11  Iowa, 
JacktoD,  31  Bear.  fM6;  Webaler  g.  Bra/,     198;  [Whitcomb  d.  Convene,  119  Man. 

7  Hare,  1G9 ;  Stewart  o.  Forbes,  1  Macn.  38;  Handle  d.  lUchardion,  68  Mim.  17fl; 
&  G.  137,  146 :  Warner  n.  Smith,  1  De  Q.,  Flagg  d.  Sto«e,  86  Bl.  164.]  See  Ha»- 
J.&8.8S7;  Nowellr.  Nowell,L.a7E4.  broock  r.  Chllda,  3  Boiv.  106;  Jackww 
SSS;  Doaebon  i>.  Foaey,   13  Ala.  762;  e.  Cn^ 82  Ind. 422. 
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sbara  of  tbe  profits  if  they  exceeded  a  certain  saoi,  provided  this 
iras  granted  to  him  hy  reason  of  his  pains  and  skill,  and  not  as  a 
gratuity.  (6)  So  one  partner  may  retire  under  an  ^reement  to 
abide  bis  proportion  of  risk  of  loss,  and  take  a  sum  in  gross  for 
his  share  of  future  ancertain  profits ;  or  he  may  take  a  gross  sum 
•8  bis  share  of  the  presumed  profit,  with  an  agreement  that  the 
remuoing  partners  are  to  assume  all  risks  of  loss,  (c)  But  a 
partnership,  in  which  the  entire  profit  was  to  belong  to  some  of 
them,  in  exclusion  of  othern,  would  be  manifestly  unjust ;  and  as 
between  the  parties  themselves,  it  would  not  be  a  proper  partner- 
Bhip.  ((2)  It  would  be  what  the  Roman  lawyers  called  tocielaa 
IsMu'na,  in  allusion  to  the  fable  of  the  lion,  who,  having 
entered  into  *  a  partnership  with  the  other  animals  of  the  *  80 
forest,  in  hunting,  appropriated  to  himself  all  the  prey,  (a) 

There  may  be  a  general  partnership  at  lai^e,  or  it  may  be  lim- 
ited to  a  particular  branch  of  business,  or  to  one  particular  sub- 
ject. (6)  There  may  be  a  partnership  in  the  goods  in  a  particular 
adventure,  or  it  may  be  confined  to  tbe  profits  thereof,  (c)  ^    If 

(&)  DlK-  17. 2.  44 ;  Pothier,  ubi$apra,  n.  la 

(c)  Potliier,  Tnitt!  Je  Soc-  n.  26.  20. 

(it)  Lowry  «.  Brooki,  2  H'Cord,  42t  i  BiUler  e.  CUrk,  S  Pick.  S73. 

(a)  Dig.  17.  2.  29.  2,  Pothkr,  bU  mtpra,  a.  12 ;  lottitntM  of  the  Liwt  of  Holhod, 
Iqr  J.  Tbd  der  Linden,  transUted  hj  3.  Henry,  E»q.,  671  j  2  Bell't  Comm.  61&. 

{b)  Lord  Uantfleld,  Willett  b.  Chambert,  Cowp.  616 ;  Code  NapoleoD,  n.  1841.  [Sea 
frr  V.  Potter,  12  R.  I.  542.] 

(e)  Salomon*  d.  Niuen,  3  T.  It.  674 ;  Ex  parte  Gellar,  1  Rom,  267 ;  Hobnei  v. 
HiggiiM.  I  B.  ft  C.  74 ;  Heyer  t>.  Stuupe,  6  Tsuot.  74 ;  Potfaier,  Tr^td  da  Con.  il« 
Soca-M. 

>  Parfmraip  in  Projf"  —  Bee  Llndley  601.  z'    Hot  *ee  Dwlnet  o.  Stone,  80  He. 

an  P.,  2d  ed.  22.    French  v.  gtrring,  2  C.  884;   Conklin  v.   Barton,  43  Barb.  486; 

B.  M.  a.  857 ;  Uditb  i>.  Howe,  99  Mua.  71 ;  Ogden  t>.  Aotor,  4  Sandf.  811,  321. 

HaMTTs  B.  AndrewB,  101  Hu«.  SaO;  Brig-  But  when  one  la  to  have  a  share  of  the 

ham  s.  DaoB,20T[.  1;  Slereiu  d,  Pancet,  inoBu  only,  and  haa  no  iotereat  in  the 

S4III.4aSi  Robbinir.  Lii«»etl,27IU.306;  principal  a tock,  it  may  be  tometiinet  dif- 

Fawcett  d.  Osbom,  32  Til.  411 ;  Bromley  ficutt  to  lay  whether  he  li  a  partner  or 

■.  Elliot,  38  N.  H.  287,  809 ;  Heaher  d.  only  a  lerrant  compeninted  in  tliat  way. 

Oax,87  Ala.  201;  Ward  d,  Thomp*on,22  Pm*,  33,  84,  n,  l;Greenham».  Gray.xipra 

Bow.  330;  Oreenham  V.Gray,  4  Ir.  C.  L.  (compare  Shaw  *.  Gait,  IS  Ir.  C.  L.  867, 


r*  Hankey  v.  Becht,  26  Hlnn.  212  ;  by  the  flrm  bniinMi.    Soch  agreementi 

ll*CraiT   r.    Slaughter,    66    Ala.    280;  would  wem  mora  properiy  agreemenu 

Stnmph  V.  Baoer,  76  Ind.  167.    Bntcleariy  for   compeoaatlon,   ai   inggeated  in  Ih» 

the  flrm  tniut  hava  at  leaat  a  right  to  naa  note,  than  itrict  partnenhipe. 
and  diipoea  of  the  property  a*  required 
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two  persons  should  di-av  a  bill  of  exchange,  they  are  considered 
as  partners  in  respect  to  the  bill,  though  in  every  other  respect 
they  remain  distinct.  By  appearing  on  the  bill  as  partners,  the 
person  to  whom  it  is  negotiated  is  to  collect  the  relation  of  the 
parties  from  the  bill  itself,  and  they  are  not  permitted  to  deny 
the  conclusion,  (d)  This  principle  haa  not  been  extended  to  the 
case  of  two  persons  signing  a  joint  note,  (e)  though  it  is  not  easy 
to  perceive  a  distinction  between  the  cases.  (/) 

(<f)  Carvick  v.  Tickei?,  Dong.  663,  note;  D«  B«rkom  d-  Smitb,  1  Eap.  29.  TIm 
doctrine  in  Carrick  c.  Vivker;  «rM  sltervaids  repudiated,  and  it  is  linL-e  held,  that 
codrswen,  or  capayeea,  or  Iikloniera,  not  being  comnteruUI  partners,  mast  each 
iadorce  the  bill  as  a  joint  contract,  and  each  receive  notice  at  default,  and  demand 
ofparmentoneaclimnitbemade.  Willia  v.  Oreen,  6  Hill  (N.  Y),  234;  Bayrec 
Frick,  T  Watu  &  S.  883.  So,  b;  BUtate,  in  Mau.  R.  S.  700,  gee.  14,  one  or  two  or 
more  joint  contractor*  cannot,  bj  promiie  or  acknowledg^nent,  take  a  caae  out  of 
the  itatnte  o(  UmilMiona.  [Tappan  v.  EimbaU,  80  N.  H.  180;  Sage  v.  Enaign, 
2  Allen,  246.) 

(e)  Hopkins  v.  Smith,  11  Johns.  161. 

{/)  The  Roman  law.  which  hai  been  followed  in  France,  ditlinguished  between 
two  kinds  of  nniTenal  partnerahip,  the  oEie  muDcmiruiR  bonamni,  and  the  other  iiRivcr- 
lemn  qua  ex  qtiailu  veniunt.  By  the  flrel,  the  parties  put  into  common  itock  all  their 
property,  real  and  personal,  then  existing  or  thereafter  to  be  acqaired.  All  future 
acquisitions,  by  purchase,  gift,  legacy,  or  desL-ent,  went  into  this  partnership  a»  ot 
course,  without  assignment,  nnlese  the  gift  or  legacy  was  declared  to  be  under  tbe 
condition  of  not  being  placed  there.  Snch  a  partnership  was  charged  with  all  the 
debts  of  the  parties  at  iu  commeacenent,  and  with  all  (he  future  debit,  and  per«onal 
and  family  expenses.  The  validity  of  such  a  partnetvhip  was  not  questioned,  not- 
withstanding it  might  be  extremely  unequal,  and  ooe  might  bring  much  more  prop- 
erty Into  it  than  another,  and  acquire  ten  times  as  much  by  gift,  purchase,  orsncceesion, 
and  notwithstanding  one  partner  might  have  a  family  of  cliildren,  and  another  be  dea- 
titale  of  any.  (Polhier,  Tniti  do  Con.  de  8oc.  n.  28-42.)  We  need  not  be  apprehen- 
iiTe  that  such  a  partnership  wiU  become  infbctioua,  for  it  appears  to  be  fruitful  in 
abuse  and  discord ;  and  in  tbe  Code  Napoleon,  No.  1837,  tbe  more  forbidding  features 
ot  the  connection  are  removed.  Though  it  embraces  all  the  existing  property  of  the 
parties,  and  every  species  of  gains,  it  does  not,  under  the  code,  extend  to  property 
to  be  acquired  by  gift,  legacy,  or  Inheritance,  and  every  stipulation  to  that  effect  is 
prohibited.  The  Civil  Code  of  Lonitiana,  which  hns  throngbont  closely  foUowed 
the  Code  Napoleon,  has  recogoiced  these  universal  partaershipa  applying  to  all 

878);  Conklin  II.  Barton,  sifiro;  Ogden  f .  what  similar  partnenbip  to  that  mat- 

Astor.npra;  Parker  t>.  Fergus,  43  III.  437;  tioned  at  the  beginning  of  note  (/),  be- 

Braley  v.  Qoddard,  49  tie.  116;  Byder  e.  tween  the  metnbers  of  a  society  called 

Wilcox,  108  Mass.  24 ;  Parker  d.  CanBeld,  "  Separatists."    Their  articles  contained 

ST  Conn.  260,  28&  a  rennnclation  of  individual  profierty,  but 

Hee,  as  to  agreements  between  authors  ll>e  society  was  afterwards  incorporated. 

and  publiahen,  Keade  e.  Bentley,  4  Kay  Ooeeele  v.   Bimeler,   14  Bow.  680;  iv. 

&  J.  666,  662.  441,  n. 

An  example  i*  to  be  found  of  a  some- 
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(2.)  Of  Dormant  Partnen.  —  •  There  is  no  difficulty,  •  81 
in  the  ordinsry  course  of  business,  with  the  case  of  an 
actual  partner,  who  appears  in  his  character  of  an  oBten$iile  part- 
uer.  The  question  as  to  the  person  on  whom  the  responsibility 
of  partner  ought  to  attach  in  respect  to  third  persons,  arises  in 
the  case  of  dormant  partners  who  participate  in  the  profits  of  the 
trade,  and  conceal  their  names.  They  are  equally  Hable,  when 
discovered,  as  if  their  names  had  appeared  in  the  firm,  and 
although  they  were  unknown  to  be  partners  at  the  time  of 
the  creation  of  the  debt,  (a)  *    The  question  arises,  also,  in 

eiiatiiig  property ;  bat  thej  miul  be  created  in  writing,  and  registered,  and  they  are 
nnder  the  checki  mentioned  In  the  French  Code.    Civil  Code  of  Louiiiani,  Noa. 

The  other  ipede*  of  uniTenal  partnenhip  appCei  only  to  future  proflU,  from 
whaterer  Mnrce  thej  may  be  deriTed ;  and  It  ii  formed  when  tlie  parties  agree  to  a 
partnership  withoat  vaj  further  explanation.  In  this  case,  the  separate  acquisitioni 
of  eadi,  by  legacy  or  inheritance,  are  Icept  separate,  and  do  not  enter  into  the  com- 
mon mass ;  dot  does  It  embrace  present  real  property,  hut  only  the  Itatnre  Issnes  and 
pioQts  of  it ;  and  it  Is  net,  of  course,  chargeable  vith  ekistiog  debts,  though  it  wa« 
formerly  chargeable  with  them  when  made  in  that  part  of  France  under  the  Droit 
Ctttamer  (Pothier,  aM  nipni,  n.  43-52;  Code  Napoleon,  n.  1B3S.)  The  same  kind 
of  general  partnerships,  embracing  all  the  presenl  aod  future  property  of  the  parties, 
ii  known  la  the  laws  of  Spain  and  of  Holland.  Inatitules  of  the  Civil  I«w  of  Spain, 
by  Doctors  Aaso  and  Manuel,  b.  2, 16 ;  Institute*  of  the  Iaws  of  Holland,  by  J.  Tan 
dtr  Unden,  tranilated  by  J.  Henry,  Ewi.,  573. 

(o)  Bohinson  d.  Wilkinson,  8  Price,  688;  Lord  Loughborongh,  ]  H.  B1.  48; 
PitUv.Wangli,  4Haia.424;  DnncaD,  J.,  8  Serg.  &  R.  56;  Porter,  J.,  S  La.  400, 406 ; 
Swan  D.  SteeH  7  East,  210;  Winsblp  v.  United  States  Bank,  5  Petert,  629,  661.    A 

1  />iirfuBtDJcli4Mf.  — A  dormant  part-  be  Joined  as  defendant,  a*  stated  In  the 

ner  need  not  join  as  a  plaintiff.  Wait  v.  text,   Orifflth    v.   Buffun,  22    Vt.    181 ; 

Dodge,  84  Tt.'lSl;  Wood  v.  O'Kelley,  8  Smith  x.  Smith,  27  N.  H.  244  ;  Brooke  b. 

Cosh.  406;  Bogers  t>.  Kiuhline,  30  Penn.  Washington,  8  Gratt.  S46 ;  HUl  v.  Voor- 

Bt  2S8 1  or  be  joined  as  defendant.  Hop-  hies,  SS  Penn.  St.  68 ;  Lea  v.  Onice,  18 

kins  9.  Kent,  17  Md.  72 ;  North  v.  Blost,  8m.  A  Harsh.  656 ;  Wood  d.  Collen,  IS 

SO  H.  T.  S74;  Jackson  c.  Alexander,  8  Minn.  804. 

Texas,  100;  Chaae  v.  Denlng,  42  N.  H.  Mr.  lindley  think*  that  when  a  nom- 

S74 ;  Page  v.  Brant,  18  Dl.  87 ;  [Wright  inal  partner  need  not  Join  as  plunti^  he 

r.  Herrb^,  125  Mass,  164.]     And  a  nomi-  ooglit  not  to  do  so ;  for  u  kypathai  he  Is 

ntl   partner    need    not  join,   a  Jortkri.  no  party  to  the  contract  sought  to  be  en- 

Halefa  V.  Wood,  43  N.  H.  633.    See  BUhop  forced,  and  he  ho*  no  Interest  in  its  inb- 

>.  HiU,  9  Gray,  48a  Jectmaner.   Llnd.  on  P.  2d  ed.  470.    Bee 

But  a  dormant  partner  may  join  a*  Walte  e.   Dodge,  34    VL    181,   188.    A 

pUntJff,  t  lind.  on  P.  2d  ed.  476 ;  Cot-  nominal  partner  may  be  Joined  a*  det^d- 

tray  t.  Fennell,  10  B.  &  C.  671 ;  Roger*  ant,  as  *tated  in  the  text  Smith  >.  Smith, 

n  IDehline,  lapra ;  HilHker  n.  Loop.  6  Vt.  27  V.  B.  244. 
116;  *ce  Sectv  d.  Keller,  4  Dner,  416 ;  or 
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*  32  the  case  of  a  Tiominal  or  implied  *  partner,  who  has  no 
actual  interest  in  the  trade  or  its  profits,  and  he  beooiDes 
responsible  as  a  partner,  by  voluntarily  suffering  his  name  to 
appear  to  the  world  as  a  partner,  by  which  means  he  lends  Lo  the 
partnership  the  sanction  of  his  credit,  (a)  There  is  a  just  and 
marked  distinction  between  partnership  as  respects  the  public, 
and  partnership  as  respects  the  parties ;  and  a  person  may  be  held 
liable  as  a  partner  to  third  persons,  although  the  agreement  doea 
not  create  a  partnership  as  between  the  parties  themselves,  (h) 
Though  the  law  allows  parties  to  regulate  their  concerns  as  they 

Judgment  agalngt  an.  oiteniible  putner,  and  not  knowEng  of  a  dormanE  partner,  U 
no  bar  to  an  action  kgainit  all  the  parCnen.  A  judgment  being  •  mere  lecuri^, 
does  not  change  anj  other  collateral  security,  until  tatiiraction.  Wiitaon  v.  Oweiu, 
1  TUch.  (R.  C.)  Ill;  Robinton  ■.  WilkiDion,  8  Price,  633;  Drnice  d.  Mitchell,  S  East, 
261.  In  Beckham  v.  Drake,  9  H.  &  W.  79,  A,  B,  &  C  were  partnen,  and  the  Utl«r 
a  dornuDt  partner,  and  the  first  two  eotered  into  a  written  contract  without  the 
other  being  named  or  signing  the  contivct ;  it  was  held,  that  a  suit  lay  against  all 
the  three  partners,  —  the  dormant  partner  not  being  known  as  such  to  the  plaintiff 
when  the  contract  was  made.  The  partners  wlio  signed  the  contract  had  anthoritj 
to  bind  tbe  dormant  partner  by  parol  contract,  whether  with  or  without  writing 
thongh  it  woald  lie  different  in  the  caae  of  sealed  initruments.  The  decision  in  Beck- 
bam  V.  Knight,  in  the  C.  B.,  was  OTemiled,  a(tv  much  discussion  and  consideratioD 
on  thia  point 

If  partner*  agree  that  the  business  shall  be  carried  on  in  the  name  of  one  of  them, 
or  of  some  other  person  only,  such  name  becomes  the  cnpartnerehip  name,  and  all 
the  members  are  bound  by  it.  Bank  of  Rochester  u.  Montealh,  1  Den.  402 ;  Palmer 
V.  Stephens,  ib.  471.  The  law  as  to  dormant  partners  is  confined  to  cotnmerdal 
partnerships.  Pitta  u.  Wangh,  4  Mass.  424;  Smith  a.  Bumham,  3  Sumner,  436.  A. 
dormant  partner  cannot  Join  m  plaintlO  in  an  action,  for  there  is  no  privity  of  coin> 
mnnication  between  him  and  the  party  who  contracted  with  the  firm.  He  ia,  ueTer- 
thelesi,  suable  as  a  defendant,  because  he  participated  in  the  proflti  of  the  contract. 
Uoyd  p.  Anihbowle,  3  Taunt.  S24 ;  Boardman  v.  Keeler,  2  Ti,  06.  If  one  p«rtoer 
borrows  money  In  his  individual  name,  a  dormant  partner  is  equally  liable,  if  the 
borrower  represented  <t  to  be  for  the  use  of  the  partnerahip ;  thongh  wilhoDt  snch 
a  representation,  (he  creditor  must  prove  that  the  money  went  to  a  partnenhip  use. 
Etheridge  r.  Qinney,  9  Piuk.  272  ;  Lloyd  n.  Ashby,  2  Carr.  &  P.  188 ;  8I017  on  Part. 
IS  189.]  The  statute  Uw  of  New  York,  of  1S33,  (Laws,  N.  T.,  lesa.  66,  c.  281,)  has 
ehecked  the  use  of  Sclitions  finns,  by  declaring  tliat  no  person  ihalt  transact  blud- 
neas  hi  the  name  ot  a  partner  not  interealed  in  his  firm ;  and  that  where  the  designa- 
tion "  and  company  "  or  "&  Co."  is  used,  it  shall  represent  an  actnal  partner  or 
partners,  and  the  violation  of  the  provision  Is  made  a  penal  offence.  A  similar  {wo- 
riaon  ia  in  Oeorgia.    Hotchkisi's  Code,  877. 

(a)  Onidon  r.  Robson,  2  Camp.  802 ;  Toni^  0.  AzteU.  cited  In  2  H.  Bl.  242;  Poi- 
ler,J.,6  La.  (UUler)  406,409;  Fox  p.  CUftoo,  S  Bing.  776;  [PoiUon  «.  Secor,  QI 
N.  r.  46d.J 

{b)  Barry  d.  Nediam,  8  C.  B.  641.    It  waa  held  lh«t  a  participation  In  the  proflI>, 
qua  profita,  created  a  partnership  as  to  third  persons,  whatever  the  itipulatkni  latj 
be  aa  betfreen  themtelTei.    [Bat  see  26,  n.  I.] 
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please  in  regard  to  each  other,  they  cannot,  by  arrangement 
among  themselves,  control  their  responsibility  to  others  ;  and  it 
is  not  competent  for  a  person,  who  partakes  of  the  profits  of  a 
trade,  however  small  his  share  of  those  profits  may  be,  to  with- 
draw himself  from  the  obligations  of  a  partner.  (<;)  Each  indi- 
Tidaal  member  is  answerable  in  8olido  to  the  whole  amoant  of 
the  debts,  without  reference  to  th«  proportion  of  hia  interest,  or 
to  the  nature  of  the  stipulation  between  him  and  hia  associates. 
Even  if  it  were  the  intention  of  the  parties  that  they  should  not 
be  partners,  and  the  person  to  be  chained  was  not  to  contribute 
either  money  or  labor,  or  to  receive  any  part  of  tlie  profits,  yet  if 
he  lends  his  name  as  a  partner,  or  sufTers  his  name  to  continue 
in  the  firm  after  he  has  ceased  to  be  an  actual  partner,  he  is 
responsible  to  third  persons  as  a  partner,  for  he  may  induce  third 
persons  to  give  that  credit  to  the  firm  which  otherwise  it 
*  would  not  receive,  nor  perhaps  deserve.  This  principle  of  *  38 
hiw inculcates  good  faith  and  ingenuous  dealing,  and  is  now 
regarded  by  the  English  courts  as  a  fundamental  doctiine.  (a) 
It  has  been  explicitly  asserted  with  as,  and  is  now  incorporated 
in  the  jurisprudence  of  this  country.  (6)  So  strict  is  the  law  on 
this  point,  that  even  if  executors,  in  the  disinterested  perform- 

te)  W&ngb  B.  Carrer,  2  H.  Bl.  236 ;  Heaketh  o.  Blanchard,  4  Eiil,  144.  Nor  can 
a  pnrtner  eionerate  himielf  horn  penonal  respontibilitj  for  the  exiiting  engagemenls 
ot  the  company,  hj  vuign'mg  or  KlUng  out  liU  intereit  In  [he  concern.  Perring  v. 
Houe,  2  Carr.  &  P.  401. 

(a)  Hnare  r.  Dawei,  Doag.  STl ;  Crace  n.  Smith,  2  Wm.  B).  098 ;  Wangh  v.  Car- 
ver, 2  H.  Bl.  235;  Baker  i;.  Charlton,  Peahe,  N.P.  SO;  Heiketh  c.Blancharil,!  East, 
144;  Ex  parte  Hamper,  17  Ves.  404;  Ex  parte  Langdale,  18  Vet.  BOO;  Carlen  v. 
Dnirj,  1  Vei.  &  B.  154;  Clieap  r.  Craraond.  4  B.  ft  Aid.  66S;  Beat,  J.,  Smith  e. 
Wataon,  2  B.  4  C  419 ;  Lacy  v.  Wook'Dtt,  2  Diiwl.  &  Ry.  468. 

(b)  Pm^lance  e.  H'ClintM,  6  Serg.  &  R.  259 ;  GUI  b.  Kahn,  [b.  333 ;  Thompaon,  J., 
inPoetf.  Kiinberl7,S  JohDg.  489;  Dob  i>.  Halaey,  la  Johni.  40;  Sliubrick  c.  Flaher, 
2  Dnaai.  Ch.  148 ;  Oabonie  v.  Brennan,  2  Nott  £  M'Cord,  427.  Mr.  Jnatice  Story 
(Partn.  [JJ  86,  ST])  prefers  the  Roman  lair,  which  did  not  create  *  partnenhlp  be- 
tween the  pirtiei  as  to  third  persona,  without  tbeir  content,  or  againit  the  i^palallons 
of  tbelr  own  contract  He  is  of  opinion  that  tlie  common  law  hai  pressed  Its  prin- 
dplea  on  this  subject  to  an  extent  not  required  by,  ereo  if  it  is  consistent  with,  nataral 
Jnatice ;  and  that  it  woulil  have  been  better  if  do  partnership  should  be  deemed  to 
exfsl,  e*ea  as  to  tbird  persons,  unless  such  were  the  intention  of  the  parties,  or  an- 
leaa  tbej  had  k>  held  themselves  ont  to  t)ie  pnblic.  For  the  Roman  law,  see  Dig. 
IT.  2.44;  Toet,ad  Fand.  17.2.2.  But  if  a  dormant  partner,  when  fals  name  haa  not 
been  mnonDced,  and  no  credit  given  to  him  personally,  u  •  supposed  member,  he 
m^  withdraw  without  giTing  any  notice  to  the  paUia  Lacaze  r.  8<t|our,  10  Rob. 
(La.)  441 
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anoe  of  a  trust,  contiQue  the  testator's  .share  in  a  partDership 
concern  in  trade,  for  the  benefit  of  his  infant  children,  they  maj 
render  themselves  personally  liable  as  dormant  partners,  (c)  ' 

(3.)  Of  Sharers  in  Profite.  —  A  person  may  be  allowed,  in 
special  cases,  to  receive  part  of  the  profits  of  a  busineaa,  wilhout 
becoming  a  legal  or  responsible  partner.  (<2)  Thus  a  party  may 
by  agreement  receive,  by  way  of  rent,  a  portion  of  the  profits  of 
a  farm  or  tavern,  without  becoming  a  partner.  («)  So,  to  allow 
a  clerk  or  agent  a  portion  of  the  profits  of  sales  as  a  compensa- 
tion for  labor,  or  a  factor  a  percent^e  on  the  amount  of  sales, 
does  not  render  the  agent  or  factor  a  partner,  when  it  appears  to 
be  intended  merely  as  a  mode  of  payment  adopted  to  increase 

and  secure  exertion,  and  when  it  is  not  understood  to  be  an 
•  34  •  interest  in  the  profits  in  the  character  of  profits,  and 

there  is  no  mutuality  between  tlie  parties.  A  person  in 
business  may  employ  another  as  a  subordinate,  and  f^ree  to  pay 
him  a  share  of  the  profits,  if  any  shall  arise,  without  giving  him 
the  rights  or  liabilities  of  a  partner,  (a)  So,  seamen  take  a  share, 
by  agreement  with  the  ship-owner,  in  the  profits  of  gross  proceeds 
of  a  whale  fishery  or  coasting  voyage,  by  way  of  compensatioa 
for  their  services  ;  and  shipments  from  this  country  to  India  upon 
half  profits  are  usual,  and  the  responsibility  of  partners  has 
never  been  supposed  to  flow  from  such  special  agreements,  (h) 

(c)  Wightmui  V.  Townroe,  1  Muile  A  Selw.  413.  The  better  way  would  be  for 
the  exeentori.  In  inch  cawi,  to  hare  the  trade  carried  on  for  the  benefit  of  the  in- 
ftnu,  under  tbe  direction  of  the  Court  of  Chancer]',  u  bu  frequently  been  doiM  in 
En^nd.    See  4  Johni.  Ch.  627. 

(d)  See  lupra,  25,  n.  (&)  [and  1],  at  to  a  ibarer  of  proflli. 
(t)  Perrine  b.  HankinRoo,  6  Halit.  18). 

(a]  Bnrukle  v.  Eckart,  1  Denio,  SSJ. 

(b)  Dixon  n.  Cooper,  3  Wila.  40;  Cheap  v.  Cmraond,  4  B.  &  Aid.  670 ;  Benjandn 
r^  Portena,  2  H.  Bl.  £90;  Mejer  v.  Sharps,  S  Taunt.  74;  Hesketh  n.  Blanchard, 
4  Eaat,  144;  Drj  t>.  BoiweU,  1  Camp.  329;  Wilkin«on  v.  Frasier,  4  Eap.  182;  Hair 

^BxeaOon.  —  Labonchereit.  Tnpper,ll  804;  and  in  England  it  hai  been  held  not 

Hoo.  P.  C.  198.     Bee  Liverpool  Borough  enough  to  charge  execaton  penonally 

Bank  n.  Walker,  4  De  G.  &  J.  24 ;  Lacaa  that  the;  had  received  paTDienti  wbidi 

e.  WiUlanii,  3  OiS.  160.    Bat  it  haa  been  were  made  partly  on  accoont  of  net  proSti 

thotight  that  none  of  the  caie*  «iutab  the  due  to  their  tetCator'i  ettaie,  when  it  ap- 

propoiition  that  the  execution  of  an  article  peared  that  there  waa  no  o^tal  eDtplajred 

of  partnership  by  an  executor  or  tnulee  in  the   biuineM,  Holme   i^  Hammond, 

ifita  fatta  render*  him  peraooally  reapon-  L.  R  7  Ex.  218,  atte,  26,  n.  1.    .Aa  to 

aibte  without  reference  to  otlier  dream'  liability  of  aweta, ;«(,  ti7,  n.  (a). 
Btancei,  Oweni  i>.  Mackall.  88  Md.  382, 
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Tim  dJstiDction  seems  to  be  definitely  eatoblished  by  n  seriea  of 
decisionB,  ftod  it  is  not  now  to  be  questioned ;  and  yet  Lord  £ldoii 
regarded  the  distinction  with  regret,  and  mentioued  it  frequently, 
with  pointed  disapprobation,  as  being  too  refined  and  subtle,  and 
the  reason  of  wbich,  he  said,  he  could  not  well  comprehend,  (e)  ^ 
(4.)  Of  Limited  Partturi.  —  The  English  law  does  not  admit 
of  partnerships  with  a  restricted  responsibility.  In  many  parts 
of  Europe,  limited  partnerships  are  admitted,  provided  they  be 
entered  npon  a  raster.  (<f)  Thua  in  France,  by  the  ordinance 
of  1673,  limited  partnerships  (_ta  SodHi  en  commandite  were 
established,  by  which  one  or  more  pe»ona,  responsible  in  Bolido 
as  genera]  partners,  were  assooiated  with  one  or  more  sleeping 
partners,  who  furnished  a  certain  proportion  of  capital,  and  were 
liable  only  to  the  extent  of  the  funds  furnished.  This  kind  of 
partnership  has  been  continued  and  regulated  by  the  new  Code 
of  Commerce ;  (e)  and  it  is  likewise  introduced  into  the 
*  Louisisnian  code,  under  the  title  of  partnership  in  com-  *  S5 
mendam,  (a)    It  is  supposed  to  be  well  calculated  to  bring 

t.  deniiie,  4  Mrale  A.  Selw.  240 ;  Qeddea  v.  WtXlaoe,  2  Bligh,  2T0 ;  Hozij  r.  Whit- 
■Mj,  10  Johni.  2Sa ;  Bice  v.  Aulin,  17  Man.  206 ;  Lowrj  n.  Brooka,  3  H'Coid,  421 ; 
Baxter  t>.  Rodmn,  8  I^ck.  486 ;  Caller  t>.  Winaor,  fl  ^k.  S36 ;  Hardin  v.  Foicroft, 
6  GreenL  76 ;  Tbe  Cniaader,  Ware,  437 ;  Coffin  r.  Jenkint,  3  Storr,  106,  112.  Sm 
atM  npra,  26,  n.  {b)  [and  1] ;  Loomii  a.  Hanhall,  12  Codd.  69  i  Hanrd  e.  Hatard, 
1  Biorj,  871.  See  alio  Stoiy  an  Farm.  [U  41-40,]  who  baa  aniljied  tbe  principal 
eaae*  cm  tbe  tnbject  Bee  alio  Pardenni,  Droit  Com.  ii.  n.  500;  lit.  n.  702;  It. 
n.  see ;  ana  Darergler,  Droit  Cir.  Franc,  t.  n.  46  to  n.  CO,  for  the  French  law  m  to 
fbe  CMoi  in  wbich  an  agent?,  a*  dutinct  from  a  partnenhip,  i>  within  the  Intention 
o(  tbepartiM. 

(c)  Ex  parU  Hamper,  17  Tea.  4M ;  Ex  porta  RawlandMn,  1  Row,  BO ;  Ex  pcoU 
WaMii.lsrM.469;  Kller  r.  Bartlett,  16  Berg.  &  a  187.  Mr. Caraj,  in  hii  reont 
tnaEke  on  the  Law  of  Fartnenhip,  p.  11,  Tindlcatei  the  principle  on  which  the  above 
diiijnction  U  founded,  and  iniliti  that  it  Ii  perfectlj  clear  and  jntt  CoUyer,  alto,  in 
a  (till  mora  recent  tieatiie  on  the  I'w  of  Fartnenhip,  p.  17,  ii  in  Hjot  of  the  reaaon- 
•bten«M  of  tbe  distinction  in  the  caw  whve  ttiere  U,  and  wiMre  there  ii  not,  a 
mntoal  interMt  in  the  proflti. 

(J)  Lord  LoaghbnrnQgh,  1  H.  Bl.  48. 

(e)  Repertoire  de  Jitritpmdenoe,  par  Uerlln,  tit.  SotAiU,  art.  8;  Code  de  Com- 
merae,  b.  1,  tit  8,  tec.  1. 

(a)  CirH  Code  of  LoDldana,  art.  2810;  [Ulman  v.  Brigga,  33  La.  An.  067.] 

>  It  Ii  taitelHglble,  howerer,  on  flu  Mpni,n.(a),afflnnedSConHt.  182;  Fdch 

doetiine  of  the  later  EngUth  caaei,  (tated  v.  Hall,  25  Barb.  18 ;  Crawford  b.  Anidn, 

a*,3e,n.  1  [andyi];andititrecognlMd  34  Hd.  49;    HcUahon  v.  O'DonnaU,  6 

In  mmuj  AnMriean  cam;  amU,  80,  n.  1,  C.   E.  Green   (N.  J.),   306  ;    Btocker  v. 

and  luea  died ;  Edwardt  v.  Tracy,  62  Brookelbaak,  8  HacD.  ft  O.  SGO. 
FiuL.  Bt.  874,  881 ;  BnrcUe  v.  Bckhart, 
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dormant  capital  into  activo'  and  useful  employment ;  aod  tbis 
species  of  partnership  has,  accordingly,  been  authorized  by  statute 
in  Massachusetts,  Rhode  lalaad,  Conaecticut,  Vermont,  New 
Jersey,  Pennsylvania,  Maryland,  South  Carolina,  Georgia,  Ala- 
bama, Florida,  Mississippi,  Indiana,  and  Michigan,  as  well  as  in 
New  York.'  It  is  declared,  in  the  latter  state,  (5)  that  a  limited 
partnership  for  the  transaction  of  any  mercantile,  mechanical,  or 
manufacturing  business  within  the  state,  (jf)  may  consist  of  one 
or  more  persons  jointly  and  severally  responsible  according  to 
the  existing  laws,  who  are  called  general  partners,  and  one  or 
more  persons  who  furnish  certain  funds  to  the  common  stock,  and 
whose  liability  shall  extend  no  further  than  the  fund  furnished, 
and  who  are  called  tpeaal  partners.  The  names  of  the  epecial 
partners  are  not  to  he  used  in  the  firm,  which  shall  contain  the 
names  of  the  general  partners  only,  without  the  addition  of  the 
word  oTmpany,  or  any  other  general  term  ;  nor  are  they  to  trans- 
act any  business  on  account  of  the  partnership,  or  be  employed 
for  that  purpose  as  agents,  attorneys,  or  otherwise ;  but  they  may, 
nevertheless,  advise  as  to  the  management  of  the  paitnership 
concern.  Before  such  a  partnership  can  act,  a  registry  thereof 
must  be  made  in  the  clerk's  office  of  the  county,  with  an  accom- 
panying certificate,  wgned  by  the  parties,  and  duly  acknowledged, 
and  containing  the  title  of  the  firm,  the  general  nature  of  the 
business,  the  names  of  the  partners,  the  amount  of  capital  fur- 
nisbed  by  the  special  partners,  and  the  period  of  the  partnei^ 
ship.  The  capital  advanced  by  the  special  partners  must  be  in 
cash,  and  an  affidavit  filed  stating  the  fact.  Publication  must 
likewise  be  made  for  at  least  six  weeks  of  the  terras  of  the  part- 
nership, and  due  publication  for  four  weeks  of  the  dissolution  of 
the  partnership  by  the  act  of  the  parties  prior  to  the  time  speci- 
fied in  the  certificate.  No  such  partnership  can  make  assignments 
or  transfers,  or  create  any.  lien,  with  the  intent  to  give  preference 
to  creditors.    The  special  partners  may  receive  an  annual  interest 

(&)  !«»«  of  N.  T.  April,  1B22,  Mn.  46.  c  244,  and  km.  GO.  c  238;  reenuted  hj 
N.  T.  Reriwd  SUtates,  i.  704,  with  some  slight  TariaCioni. 

(c)  In  New  York,  New  Jenef,  PenniylTanii,  Huyland,  Sooth  Cirolina,  AbbanM, 
Georgia,  Florida,  HiHinippi,  Conaectlcat,  and  Vermont,  the  biutneH  of  banking  and 
ininnoee  !i  apecikUy  excepted. 

'  The  (tndeat  mutt  be  referred  to  the  In  the  text,  at  well  at  of  miajr  otbeti,  ftr 
lUttttea  of  the  lereral  ttatM  mentioned     the  preient  law  on  tbi«  (ubject 
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on  the  capital  invested,  provided  there  be  do  redaction  of 
the  origiDal  capital;  but  they  cannot  be  permitted  "to  *36 
claim  as  creditors,  in  ca^e  of  the  insolvency  of  the  partner- 
ship. Qi)  It  ia  easy  to  perceive  that  the  provisions  of  the  act 
have  been  taken,  in  uiout  of  the  essential  points,  from  the  French 
regulations  in  the  commercial  code ;  and  it  is  the  first  instance  in 
the  history  of  the  l^islation  of  New  York,  that  the  statute  law 
of  any  other  country  than  that  of  Great  Britain  has  been  closely 
imitated  and  adopted.  The  provision  for  limited  partuerships  in 
the  other  states  (and  which  were  subsequent  in  point  of  time  to 
that  in  New  York)  is  essentially  the  same,  (b) 

It  is  a  general  and  well-establiahed  pnnciple,  that  when  a  per- 
son joins  a  partnership  as  a  member,  he  does  not,  without  a  special 
promise,  assume  the  previous  debts  of  the  firm,  nor  is  he  bound  hy 
them.  To  render  persons  jointly  liable  upon  a  contract  hs  part- 
ners, they  must  have  a  joint  interest  contemporary  with  the  for- 
mation of  the  contract,  (jf)  If,  however,  goods  are  purchased  in 
pmsuance  of  a  previous  agreement  between  two  or  more  persons, 
that  one  of  them  should  purchase  the  goods  on  joint  account,  in 
a  foreign  adventure,  they  are  all  answerable  to  the  seller  for  the 
price,  as  partners,  even  though  their  names  were  not  announced 
to  the  seller ;  for  the  previous  agreement  made  the  partnership 
precede  the  purchase,  and  a  joint  interest  attached  in  the  goods 
at  the  instant  of  the  purchase,  (d) 

(a)  It  hM  been  ruled,  in  Habburd  v.  Morgan,  U.  S.  D.  C.  for  N.  T.,  May,  1SS9, 
tbat  the  apodal  partoer  moat,  at  hit  peril,  tee  that  Uie  law  i*  complied  with  in  all  ila 
>M»nl1ili,  or  he  will  be  liable  aa  a  geoenl  partner.  [Hi^^rty  v.  Foster,  103  Hau. 
17 ;  7  Am.  L.  Rev.  177 ;  Haviland  a.  Chace,  89  Barb.  283 ;  Richardson  i>.  Hogg,  88 
Peon.  St  16a] 

[h]  If  the  partDETihip  be  a  particnUr  one,  being  formed  for  aome  biuinee*  not  of 
a  commercUl  natnre,  luch  partnerihlpe  are  called  particular  or  ordinary  partnenhipt 
in  the  QtU  Code  of  Looitiana,  art  2808,  2807  ;  and  the  paMnen  are  not  bonnd  fa 
tclide  for  the  debta  of  the  flnt),  nnleta  anch  power  be  spedallj  given ;  but  each  part- 
ner ii  bound  for  bi*  ibare  of  the  partnenhip  debt.  lb.  art  2843,  SS44  ;  12  Rob.  (Ia.) 
847. 

[c)  Barille  e.  Robertioa,  4  T.  R.  720 ;  Young  v.  Hunter,  4  Taunt.  682 ;  Polndeiter 
P.  Waddy.e  Monf.  «8 ;  Gow  on  Psrln.  160-162;  Collyer  on  Partn.  786-743.  Mr. 
Jwtice  Story,  in  hia  Comni.  on  Partn.  (JS  147-163,]  hai  examined  the  eatea  replete 
whh  complex  and  refined  discuiiioni,  ai  to  the  acta  preliminary  to  the  formation  of 
a  partnerahip,  which  do  or  do  not  bind  the  parlnerthip  when  conanmmated.  The 
teHral  doctrine,  aa  the  learned  Jndge  obaerret,  I»  well  tnramed  up  by  Hr,  Collier. 

(if)  Gouthwaite  v.  Duckworth,  12  Eaal,  ^1 ;  Collyer  on  Fartn.  367-360 ;  Story  on 
Pattn.  [S  148.] 
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n.  Of  tb«  Rlilita  and  Dottea  of  Paitnen  in  their  Rolatloii  to  each 
Other,  ana  to  tha  Pnblla — (1.)  Of  the  Interest  of  Partnera  in  their 
Stock  in  Trade.  —  Partners  are  jobt  tenants  of  their  stock  in 
trade,  but  witboat  the  Jut  aecrescendi,  or  right  of  Burvivorsfaip ; 
and  this,  according  to  Lord  Coke,  (e)  was  part  of  the  lav  mer- 
chant, for  the  advancemeDt  and  continuance  of  commerce  and 
trade.  It  would  seem,  however,  to  have  been  a  point  of  some 
doubt  as  late  as  the  middle  of  the  seventeenth  century,  whether 

the  doctrine  of  survivorship  did  not  apply ;  for  the  Lord 
•  37    Keeper,  •  in  Jeffereye  v.  Small,  (a)  observed  that  it  was 

common,  at  that  time,  for  traders,  in  articles  of  copartner- 
ship, to  provide  gainst  survivorship,  though  he  declared  that  the 
provbion  was  clearly  unnecessary.  On  the  death  of  one  partner, 
his  representatives  become  tenants  in  common  with  the  survivor; 
and  with  respect  to  choiea  in  action,  Kurvivorahip  so  far  exints  at 
law,  that  the  remedy  to  reduce  them  into  possession  vests  exela- 
sively  in  the  survivoi',  for  the  benefit  of  all  the  parties  in  inter- 
est. (&)^  But  no  partner  has  an  exclusive  right  to  any  part  of 
the  joint  stock,  until  a  balance  of  accounts  be  struck  between 
him  and  his  copartners,  and  the  amount  of  his  interest  accurately 
ascertained.  The  interest  of  each  partner  in  the  partnership  prop- 
erty is  his  share  in  the  surplus,  after  the  partnership  accounts  are 
settled  and  all  just  claims  satisfied  ;  and  it  follows,  that  no  suit 
at  law  can  be  maintained  by  one  partner  against  hia  copartner, 
until  a  final  settlement  has  been  made,  and  the  balance  asoer- 
tained,  and  a  promise  contracted  to  pay  it.  (c}  ^ 

(■)  Co.  Litt.  1B2,  >.  (a)  1  Vern.  217, 

(b)  Mjulin  V.  Crampe,  1  Ld.  IU;m.  340 ;  Daniel,  J.,  in  Jftrvii  v.  Eyet,  4  Dbt. 
(K.  C.)  880. 

(c)  Nicoll  D.  Hnmford,  4  Johiu.  Ch.  622 ;  Fox  k.  Hanbnry,  Cowy.  445 ;  Taflor  ■>. 
VMd^  4  Vm.  304;  1&  Ve*.  669,  noK,  s.  c- ;  Panoai,  C.  J.,  in  Kerce  >.  Jackwm, 

'  An  ezhaniUTe  ditcuwion  of  the  law  debu.]    Ab  to  chosei  in  action  at  law,  see 

Bi  to  chattel!  In  poa«enion  where  the  HolbrookcLbckej.  13  HeLlS2;  Steams 

anthoritlet  are  collected  bj  Mr.  Baron  ti.  Houghton,  38  Vt.  683;  Fetton  f .  Beld,  T 

Parfce,  and  the  doctrine  in  the  text  con-  Jones  (N.  C),  280;  Rice  v.  Richaida,  1 

flnoed  will  be  fonnd  In  Buukley  v.  Bftrber,  Buib.  Eq.  277 ;  Ttaby  v.  Erlcawn,  46  K.T. 

«Bxch.ie4.    See  alio  Hotden  u.  M'Ua-  780;fn(,66,n.(a);  ]neqait7,,»*f,SS,ii.l. 

kin,  1  Fan.  Eq.  270,  277.     [In  Buih  e>.  *  Suita  betwttn  Parinm._Uolroke«. 

Clark,  12T  Man.  Ill,  It  waa  held  that  the  Mayo,  60  He.  385;  Ryder  v.  Wilcox,  lOS 

widow  of  the  larriTor  wai  entitled  to  an  Haii.  24 ;  HanU  v.  Harrie,  S9  N.  H.  46 ; 

allowance  ont  of  auett  f n  hit  handg  at  hi*  Ordiome  v.  Woodman,  ib.  641 ;  Wbita  v. 

daafli  prior  to  tbe  parment  of  the  Arni  Hariow,  6  Qraj',  4S3 ;  CntUe  v.  Vrigerio, 
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(2.)  Stock  in  Land.  —  If  partoership  capital  be  invested  in 
land  for  the  benefit  of  the  company,  though  it  may  be  a  joint 

a  Mmmm.  Sa ;  Holme*  ■>.  Bisgim,  1  B.  ft  C.  74 ;  KilUun  v.  Ptmtoa,  i  WatU  ft  8.  14 ; 
FoUer  s.  Allanion,  3  T.  R.  47U ;  Fromont  c.  CoapUod,  2  Bing.  17a  One  partner 
baTing  tmlj  hii  wparste  lEterast  in  the  lurplui,  cuiiiot,  of  coane,  mU  or  mortga|{B 
u  nndinUed  intereat  In  a  ipeciflc  part.  Horriion  d.  Blodgect,  S  N,  H.  238;  LoTejoj' 
r.  Boweia,  11  id.  406.  Though  each  partner  u  boond  to  bettow  bii  «ervice«  and 
labor  with  dus  diligence  and  tkill,  he  is  not  entitled  to  any  reward  or  compenution, 
nnleia  there  be  an  ezpreu  (tipnUCion  between  the  partnen  fur  that  pnrpote.  The 
law  doM  not  undertake  to  incatiire  between  the  partner*  the  relatire  raloe  of  their 
■errioes  bellowed  on  (lie  joint  bntineu.  Thornton  n.  Proctor.  1  AniL  04  {  Caldwell 
V.  Leiber,  T  Paige,  483 ;  AadeTw>n  d.  Taylor,  2  Ired.  Eq.  (N.  C  )  420 ;  Burden  c. 
Burden,  1  Vea.  &  B.  170;  Storj  on  Partn.  [S  182;j  Franklin  v.  Robinson,  1  John*. 
Cb.  t&7,  IfiS;  Bradford  e.  Kimberly,  3  Johni.  Ch.  433;  Whitlis  v.  McFarlaoe, 
1  Knapp,  F.  C.  811. 

16  Ia.  An.  283 1  De  Jametle  k.  McQueen,  r.  Hood,  38  HI.  5S3 ;   CMwell  p.  Cottier, 

21AIl230;  Iveir.  Miller,  IB  Barb.  196;  18  Hi.  632;   Collamer  r.  Foiter,  28  Vt. 

Dnw  s.  Feraon,  22  Wiw^  661;  Paga  v.  764;    Ctou   c.  Cliealiire,   7    Eich.  48; 

Thuupwin,  S3  Ind.  137 ;  Farrar  o.  Peai-  Sedgwick  n.  Daoiell,  2  HurUt.  &  N.  819; 

MO,  68  He.   661 ;    [Ifickle  v.  Feet,  43  [DaTiei  t>.  Skinner  (Wii.,  1883),  17  Rep. 

Conn.  66;  Crabtree  v.  Clapham,  67  Me.  SO.]     See  Coleman  o.  Coleman,  12  lUch. 

SIB;  Heiriwetber  t>.  Hardeman,  61  Tex.  188.    So  a  contract  in  contempladon  of 

430.    Bnt  while  ■  partner  cannot  me  tiii  partnerthlp  merely,  and  preliminary  to  It 

Dim  on  a  note,  hia  indonee  niay,  thoogli  Cnrrier  o.  Webiler,  46  N.  H.  226,-  Cor- 

the  partner  ia  the  real  party  In  intereit  lier  e.  Rowe,  40  N.  H.  72;  French  c  Sty- 

Htpgood  o.  WatBon, 66  He.  610]  ring,  2  C.  B.  n.  i.  867 ;  Vance  v.  Blair,  IS 

It  li  laid  down  that  tlie  promiu  need  Ohio,  6S2 ;  Terry  v.  Carter,  25  MIm.  168 ; 

iMt  be  eipreM,  in  Van  Amringe  e.  Ell-  IHill  v.  Palmer,  66  Wis.  123 ;  Buckmaater 

maker,  4  (Barr)  Peon.  St.  281 ;  Knerr  b.  v.  Qoweo,  81  IlL  163.    See  further,  Wad- 

Hoffinan,  66  Penn.  St.  126 ;   WycoD  n.  ley  v.  Jonet,  66  Qa.  820 ;  Neil  v.  Qieenieaf, 

Piimell,I0Iowa,882;  WraycMileilone,  26  Ohio  St  667;   Hale   ».   Wilton,  112 

G  H.  ft  W.  21.    See  eipedaUy  Sikea  r.  Maai.  444;   Morgan  r.  Nunea,  64  Hiu. 

Work,  e  Gray,  433 1  Shattnck  d.  Lawion,  308.    Such  luiti  do  not  in  their  nature 

10  Qny,  406 ;   Wright  e.  Cumpity,  41  neceuitate  a  lettliog  of  tlie  partnerahip 

Penn.   8t  102;    FmUy   d.   Stewart,   66  accounts.] 

Pann.  St  168;   but  compati   Harris  v.  Tlie  prindptea  itated  in  note  (c),  and 

Hun*,  39  N.  U.  46, 60.     Contru,  Chadsey  more  ftilly  onto,  26,  n.  (&),  ad  fin.,  are  con- 

*.  Hairiaon,  11  lU.  151 ;  PattiiOD  u.  Blan-  finned  in  Hatcheson  b.  Smith,  6  Ir.  Eq. 

cfaard,  0  Barb.  637;   and  Mme  earlier  117;  Ck>nT*en  v.  HaoiUa,  2  Dncr,  613; 

ewo.  Day  v.  Lockwood,  24  Conn.  186 ;  Lyman 

The  rale  stated  in  the  text  does  not  b.  Lyman,  2  Paine,  11 ;  King  d.  Bamil- 

apply  to  all  caae*.    For  instance,  where  too,  16  HL  190.    So  as  to  service*  of  sur- 

lheconvaot,debt,or*ecarityiaaMpara(e  riving  partner  in  winding  up.    Browne. 

tiM  a  putnershlp  contract,  ftc.    Crater  n.  McFariand,  41  Penn.  St.  129;   Piper  «. 

Bbinger,  4£  N.  T.  M6 ;  Gridley  c  Dole,  Smith,  1  Head,  93  ;  Stocken  v.  Daweon, 

1  Conut  486;   Chamberlain  v.  Walker,  6BeBV.S71.   Compare  Featheratonhangh 

10  Alien,  420;  Wright  e.  Michie,  6  Ornlt.  n.  Turner,  26  Benv.  38%  392.    A*  to  ia- 

tU ;  Edena  o.  WHliam*,  86  Hi  262 ;  Elder  terett,  iee  /n  n*  Oeiman  Mining  Co.,  £x 
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teoanoy  in  law,  yet  equity  will  hold  it  to  be  a  teuancy  in  common, 
and  aa  forming  part  of  the  partnership  fund;  and  the  better 
opinion  would  seem  to  be,  that  equity  will  consider  the  person 
in  whom  the  legal  estate  is  vested  as  trustee  for  the  whole  con- 
cern, and  the  property  will  be  entitled  to  be  distributed  as  personal 
estate.  (c2)  The  point  has  been  extensively  discassed  and 
*88  *  considered  in  this  country,  and  the  cases  are  not  incon- 
sistent with  this  principle,  when  they  admit,  upon  grounds 
of  reason  and  policy,  that  real  estate,  acquired  with  partnership 
funds,  and  held  by  partners  in  common,  may  be  conveyed  or 
charged  by  one  partner,  on  hiii  private  account,  to  the  extent  of 
his  legal  title,  whether  that  legal  title  covers  the  whole  or  a  part 
of  the  estate ;  provided  the  purchaser  or  mor^i^ee  dealt  with 
him  bona  fide,  and  without  notice  of  the  partnership  rights,  and 
there  was  nothing  in  the  transaction  from  which  notice  might 
reasonably  be  inferred,  (a)    In  Tennessee,  an  estate  so  held  in 

((f)  Tbomton  d.  Diiod,  3  Bro.  C.  C.  100 ;  Lora  Longhborongh,  in  Smith  v.  Smith, 
SVea-teO;  Ripley  u.WBteTworth,  7  Ve*.  426;  Feslhertlonhsngh  f.Feowick,  17  Vm. 
298i  Lord  Eldon,  in  Tomuend  u.  Deraynea,  cited  in  Gow  on  Putn.  M,  ed.  Plill.  1S26 ; 
in  Selkrlg  d.  Dtvii,  2  Dow,  242,  and  in  Crawiliaj^  u.  Maule,  1  Swuitt.  621 ;  Sigour- 
1107  "-  MuDD,  7  Conn.  11 ;  Hoxle  i>.  Ciirr,  1  Sumner,  182-186 ;  Ex  partt  Banka,  New- 
foDiidiand  R.  80e.  Conlra,  Sir  WUliam  Gruit,  iu  Bell  v.  Phfn,  7  Ves.  453;  ud 
BalmidD  v.  Shore,  9  Vet.  500;  Gow  on  Purln.  M,  56.  Id  SiKoumer  v.  Munn,  Ute 
Englitb  and  American  authoritiei  were  fully  eiftmined,  uA  tlie  subject  dimuied ; 
and  the  doctriue  deiiared,  that  real  ettate  acquired,  with  partnenbip  funds,  tor  part- 
nenhip  porpoiei,  would  be  regarded  in  equity  as  partnership  stock,  and  liable  to  all 
the  incident!  of  partnership  property.  It  might  also,  by  agreement  of  tlie  partiet, 
be  regarded  ai  personal  stock  of  the  company.  The  English  T ice-Chancellor,  in 
Randall  v.  Randall,  7  Sim.  271,  reviewed,  among  otlien,  the  cases  of  Thornton  d. 
Dixon,  Ripley  v.  Waterworth,  Bell  u.  Phyn,  Balmain  n.  Shore,  and  Crawshay  n. 
KUnle,  above  menUoned,  together  with  the  cases  of  Phillips  v.  Pliillips,  1  My.  k,  K. 
649,  and  Broom  v.  Broom,  3  id.  143,  and  came  to  the  coovluiion  declared  in  Sigonr- 
ney  n.  Hunn,  that  the  English  chancery  doctrine,  considE-ring  r«al  estate  aa  pefaonml 
property,  was  applicable  only  to  lands  purchased  with  partneraMp  capital,  for  tbo 
purposes  of  a  partnership  trade. 

(ft)  Forde  ti.  Herron,  4  Mnnf.  SIS ;  M'Dermot  v.  Laurence,  7  Serg.  &  R.  438.  In 
Hozie  D.  Carr,  1  Sumner,  178,  it  was  held,  that  where  a  purehaaer  of  real  estate  haa 
actual,  at  is  chargeable  with  constmctire  notice,  that  it  was  partnership  property, 
the  eatate  is  chargeable  in  his  hands  with  the  payment  of  the  partnership  debts,  ereo 
tboQgh  he  had  no  notice  of  the  partnership  debts. 

jutrU  Chippendale,  4  De  O.,  Hacn.  &  G.  Penn.  St.  73 ;  Morris  o.  Allen,  1  McCorter, 

10 ;  19  Eog.  L.  &  Eq.  601  ;  27  id.  168 ;  44 ;  Millar  v.  Craig,  6  Bea*.  433 ;  Deiha 

Hill  D.  King,  0  Jur.  h.  a.  52T ;  Wood  v.  i>.  Smith,  20  Ala.  747 ;  [Barfleld  ■>.  Lougli- 

Scolea,  L.  R.  1  Ch.  860 ;  Watney  v.  Wells,  borough,  8  L.  R.  Oh.  1]  It  may  be  allowed 

L.  R.  2  Ch.  2fiO;    Qyger's   Appeal,  62  when  such  is  Uw  HMgeAf  trade. 
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joiat  tenaDcy  by  partners  for  the  purposes  of  trade,  descends  and 
vests  in  the  heiis  at  law  of  a  deceased  partner  as  real  estate.  (6) 
In  New  York,  the  Supreme  Court,  upon  the  strength  of  the  ulti- 
mate opinion  of  Lord  Thurlow,  in  Thornton  v.  Dixon,  and  of  the 
opinion  of  the  Master  of  the  Rolls,  in  Balmain  y.  Shore,  declared, 
in  Cole*  V.  Coles,  (c)  that  the  pi-inciples  and  rules  of  law  appli- 
cable to  partnerships,  and  which  govern  and  regulate  the  disposi- 
tion of  the  partnership  property,  did  not  apply  to  real  estates ; 
and  that  in  the  abience  of  gpecial  covenantg  between  the  parties, 
real  estate  owned  by  partners  was  to  I>e  considered  and  treated 
.88  such,  without  any  reference  to  the  partnership.  The 
language  of  the  Supreme  Court  of  Massachusettd,  *  in  '39 
Qoodwin  v.  Riehardion,  (a)  is  nearly  to  the  same  effect ; 
and  it  seemed  to  be  considered,  that  partners  purchasing  ad  estate 
out  of  the  joint  funds,  and  taking  one  conveyance  to  themselves 
as  tenants  in  common,  would  bold  their  undivided  moieties  in 
separate  and  independent  titles,  and  that  the  same  would  go,  on 
the  insolvency  of  the  firm,  or  on  the  death  of  either,  to  pay  their 
respective  creditors  at  large. 

These  latter  cases,  and  particularly  the  one  in  New  York,  go 
to  the  enlare  subversion  of  the  equity  doctrine  now  prevalent  in 
England ;  but  the  other  American  decisions  are  more  restricted 
in  their  operation,  and  are  not  inconsistent  with  the  more  correct 
and  improved  view  of  the  English  law.  Their  object  is  to  secure 
the  rights  of  purchasers  and  encumbrancers  without  notice  from 
being  affected  by  a  claim  of  partnership  rights  of  which  they  were 
ignorant.    In  Sdgar  v.  DonnaUy,  (b)  a  right  to  land  had  been  ao- 

{b]  H'AllUter  i>.  HoDlgomeij,  8  Hayw.  06.  Id  TMlraan  v.  Wood*.  6  Terg.  SO, 
nti  «atal«  held  bj  partnen,  lor  putoenhip  pnrpowa,  iru  held  to  deicend  and  vett, 
npOD  (he  death  of  one  of  the  partnen,  In  hi«  heire  at  law  at  nal  tilate.  This  wai 
Dpoa  the  (trength  of  tbe  caie  in  S  BajwooA,  bat  with  an  eTident  Teluctance  in  the 
court  to  depart  from  the  Bngliih  rule  loeqtiity  which  nowholdtiucheitaletobe/xr- 
nmal  atoek,  ftnd  dittribuCabie  ai  «uch.  In  Soath  Carolina  one  party  cannot  tranifer 
the  real  otate  of  the  Qnn,  and  nied  for  iu  bnrinet*,  hj  deed,  unleii  it  be  in  a  case  in 
which  the  baying  and  telling  of  real  eatate  it  the  object  of  Uie  partuerahip.  Robin- 
ion  B.  Crowder,  4  M'Cord,  619.  The  tleed  can  eoavey  only  his  indJTidnal  share  or 
title.  Story  on  Partn.  [SlIC]  Tlie  partner*  hold  real  estate  as  joint  tenants,  or 
tenant*  in  common,  as  the  caae  may  be,  and  one  partner  cannot,  by  Tirtoe  of  the 
partoenhip  power,  sell  for  tbe  other,  Ue  must  be  specially  antboriwd.  Lawrence 
Q.  Taylor,  6  HiU  (N.  T),  107. 

(r)  16  John*.  159.  (a]  11  Maas.  469. 

lb)  2  HnnC  S87.  Bat  in  Deloney  v-  Hutcheaon,  2  Rand.  1S3,  the  appropriation 
oTpattaenliip  landa,  a*  aaseti  lo  partoenhip  debu,  in  ^eforance  to  other  debt*,  was 

[41] 


ny  Google 


*  89  OF  PISBONAL  PBOPEBIT.  [PABT  V. 

quired  with  partaersbip  stock  and  a  title  taken  in  the  name  of  the 
BUTviTic^  partner,  and  a  claimant  ondec  the  deoeaaed  partner  was 

draied;  mi  it  wu  held  tliat  Undt  paniluued  by  partner),  for  partiwnhlp  paipMet, 
WM  aa  M Ute  in  commoD,  both  at  Uw  and  eqalt; ;  and  that  a  (urriTing  partner  had 
no  other  reoiedy  at  a  creditor  lliao  any  other  creditor.  In  Blake  v.  Nutter,  IB  Haine. 
16,  Uii*  WAI  declared  to  be  tbe  rule  at  lav,  bat  no  opinion  wat  expreued  aa  to  the 
rale  lo  equity.  Other  American  caiea  liold  a  different  language ;  thns,  in  Wlnilow 
V,  Chiftelle  (Harper  (S.  C),  2&]  U  waa  held  that  land*  held  and  wed  by  partnen,  in 
the  btuiiieM  uf  *  mill,  were  copartiMrship  property,  and  lubject  to  be  applied,  like 
Other  partnenhip  property,  to  the  payment  of  partnenhip  debt*,  in  pref^nM  to  tbe 
clAlmi  of  Kparate  oreditort.  So,  in  Greene  v.  Oreene,  1  Ohio,  249,  it  wat  held  that 
landi  pttrcliased  with  partnenhip  funds,  for  partnerthip  porpowa,  and  under  artidei 
that  the  pertnership  property  ihottid  be  sold  for  tlie  payment  of  debti,  were  to  b« 
considered  and  applied  u  personal  assets  of  the  partoersliip  sa  between  the  partnm 
and  tlieir  creditors,  ftnd  were  not  sutgect  to  the  dower  of  tlie  widow  of  a  deceased 
partner  as  against  partnership  debts.  And  again,  in  Marrin  d.  Trumboll,  Wrlgtit 
(Ohio),  386,  real  estate,  purchased  and  held  si  partnerghip  property,  was  held  to  \>» 
subjected  to  the  debts  of  the  Arm,  in  preferenL-e  to  the  debt  of  an  individual  mem- 
ber of  it,  the  creditor  hafiug  notice.  And  in  Hoxie  c.  Cair,  1  Sumner,  178,  it  ws* 
declared  that  real  estate  purchased  for  partnenhip  pnrpotes,  and  on  partnership 
account,  would  in  atiaity  be  deemed  partnership  properly  and  personal  estate,  though 
at  law  it  wonld  be  dealt  with  aceording  lo  the  legal  title.  Tlie  general  prind^e  now' 
declared  in  the  English  law  la,  that  real  estate  acquired  for  tlie  parpose  of  a  trading 
ooocem  is  lo  be  considered  as  partnership  property,  and  to  be  first  applied  in  sails- 
fiiction  of  the  demande  oF  the  partnersliip,  Fereday  v.  Wightwick,  1  Ituss.  &  Hy. 
46.  The  Chief  Justice  of  Massachusetts,  in  Bumsido  s.  Merrick,  4  Met.  Ml,  says, 
the  preruling  judicial  opinion  now  ts,  that  real  estate  purchased  by  pnrlner*,  with 
partnership  funds,  for  partnership  parpoees,  though  at  law  it  may  be  held  by  them 
•i  tenants  in  common,  yet  in  equity  It  is  considered  as  held  in  trust  as  part  ot  the 
partnenhip  property,  applicable  in  ihe  first  place  eicIusiTely  to  pay  the  partnenhip 
debts.  Dyer  c.  Clark,  and  Howard  v.  Pnest,  6  Met.  562,  682;  Divine  v.  Hitchum, 
4  B.  Hon.  488,  i.  p.  The  prevalence  and  the  correctnets  oF  this  opinion  appear 
to  be  incontestable.  It  is  taken  to  be  personal  estate,  and  retains  that  character  as 
between  tlie  real  and  personal  representatives  of  a  deceased  partner.  Townsend  p. 
DeTsynes,  Crawshay  t>.  Haule,  and  Selkrig  i'.  Davies,  cited  lupra,  37,  note  j  Phillipt 
e.  Phillips,  1  My.  &  K.  649 :  Story,  J.,  in  Hoxie  c.  Carr,  1  Sumner,  163-186.  The 
Vice-chancellor  In  New  York,  in  Smith  v.  Jackson,  2  Edw.  Ch.  28,  reriewa  all  the 
conflicting  caaes  on  this  point ;  and  he  Ifdlows  the  Supreme  Court  of  New  York,  and 
holds,  that  though  real  estate  be  purehased  with  Joint  funds  for  partnenhip  pnrpoees, 
there  is  do  aurriTorship  as  to  Ihe  real  estate,  and  the  share  of  a  deceased  partner,  as 
a  tenant  in  common,  descend*  lo  his  bein,  unless  there  be  an  agreement  among  the 
partoere  that  Ihe  lands  so  purtiliased  ahaii  be  considerad  a*  penonal  property ;  and 
that  then,  upon  the  foot  at  that  agreement,  and  not  without  it,  equity  wonld  apply 
the  lands  to  pay  partnenhip  debts.  Nay,  he  gives  tlte  wife  her  dower  in  the  partner 
ship  share  of  the  husband  so  descended.  The  decisions  on  this  side  of  the  queathm 
appear  to  me  to  be  a  sacrifice  of  a  principle  of  policy,  and,  above  all,  a  principle  of 
justice,  to  a  technical  rule  of  doubtful  autbority.  There  is  no  need  of  any  other 
agreement  than  what  the  law  will  necessarily  imply,  from  the  fact  of  an  investment 
of  partnenhip  funds,  by  the  firm,  in  real  estate,  for  partnenhip  purposes.  If  the 
partnen  mean  to  deal  honestly,  they  cannot  have  any  other  intention  than  tbe  appro- 
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held  entitled  in  eqtiity  to  a  moiety  of  the  land,  ^ainat  a  purchaser, 
irom  the  sumvor,  with  notice  of  the  partnership  right.  This 
was  a  recognition  of  the  true  rule  of  equity  on  the  subject.iy' 

ptUtiou  of  the  InTMtment,  if  wuited,  to  paj  the  partnenhip  ileliU.  Mr.  Colljer,  in 
hii  trmliie  on  tbe  Jaw  of  Partaenhip,  first  pubUihed  in  London  In  1SS2,  conclnde* 
U*  review  ot  the  cues  Willi  Lolding  it  to  be  the  better  opinion,  that  although  the 
legal  eatate  in  freetiold  property  puDhased  bj  parbien,  for  the  purpose*  of  their 
Bade,  will  go  in  the  (vdinarj  coune  of  deauent  witliont  inmvonhip,  jet  the  equita- 
ble intereit  in  luch  property  will  be  held  to  be  part  of  the  putuerthip  itock,  aed 
<£itribntable  ai  penonal  estate.     Colljer  on  Partn.  16. 

1  PartAotliip  Landt.—lX  \»  generall;  Barb.  Cli.  105;  Crooker  i>.  Crooker,  48 
admitted  that  real  estate  bought  with  He.  200;  Boflum  o.  Buflhni,  49Me.  108; 
partnership  fund^  for  partnership  pur-  Jarvii  v.  Brooks,  T  Post.  (27  N.  H.)  37; 
poses,  is  partnenhip  property,  whether  Willi*  v.  Freeman,  35  VL  44;  Abbott's 
the  legal  title  is  taken  in  the  name  of  oue  Appeal,  50  Peon.  St  234 ;  Erwin's  A^ 
or  of  all  the  partnen.  Pntnam  v.  Dob-  fUx,  S9  Peno.  St  535 ;  Uliler  v.  Sempte, 
bins,  38  III  8M ;   Bncbau  v.  Sumner,  2     6  C.  E.  Green  (20  N.  J.  Cb.),  288 ;  TiUing- 

jr'  ParinmAip  Realty.  —  The  difficul-  whether  a  partnership  as  to  lands  can  be 
ties  as  to  partnership  realty  arise  mainly  formed  In  the  first  Instance  without  sat- 
from  the  sutnte  of  frauds  and  fh)ni  the  isfying  the  ilatnte.  Collins  c.  Decker, 
r«fii*al  of  the  courts  to  recognize  the  part-  mpra ;  Williama  t>.  Gillies,  75  N.  T.  197. 
■Nnhip  as  a  distinct  legal  person  capable  It  being  once  determined  that  realty  is 
of  holding  title.  Tidd  r.  Rines,  26  Minn,  to  be  considered  partnership  usets,  it  ia 
SOI.  Bat  for  the  secaod  difflcolty  named  held,  further,  that  it  is  to  be  regarded  a* 
the  first  one  would  ot  coarse  be  do  greater  personalty  so  Air  ai  necessary  to  satisfy 
than  in  the  case  of  indiTidoals ;  and  the  the  firm  debts  and  to  settle  the  accounts 
qoeation  would  be,  whetlier  the  pariiee  between  the  partners.  Cases  mpra; 
bad  indicated  an  intention  to  have  the  Shaoki  r.  Klein,  104  U.  S.  IB;  Lowe  o. 
tealty  treated  as  firm  property,  in  the  Lowe,  13  Bush,  688;  Williamson  d.  Fon- 
nianner  called  for  by  the  statute  and  hj  tain,  7  Baxt  212  ;  Ross  d.  Henderson,  77 
tbe  commoD-law  rules  of  conreyandng.  N.  C.  170;  Whitney  v.  Gotten,  68  Miss. 
In  order  to  escape  the  consequences  of  689;  Meily  v.  Wood,  71  Penu,  St  488; 
die  latter  difflcotty,  the  cases  in  equity  Ranimelsberg  v.  Mitchell,  26  Ohio  St 
bars  held  not  only  that  there  is  a  result-  22.  Perhaps  a  more  accurate  statement 
ing  trust  where  realry  ii  purt;hased  with  would  be  tliatpartoere  and  creditors  have 
partnership  funds  and  used  for  partner-  an  implied  right  to  compel  a  sale  of  such 
■hip  pnrpcees,  cases  tapra,  n.  1 ;  Collins  realty,  so  far  as  may  be  necessary  to  set- 
a.  Decker.  TO  Me.  23 ;  Johnson  v.  Clark,  tie  the  firm  accounts.  But  in  some  juris- 
ts Ktms.  IGT;  Fairchild  tr.  F^rchild,  64  dictions  the  conversion  is  regarded  as 
K.  T.  471  1  Tarbel  r.  Bradley,  T  Abb.  absolute  for  all  purposes. 
B.O.  273;  Cansler  o.  Whsrton,  62  Ala-  Thenatnreof  a  partner's  interest  In  the 
Sfi8;  Wlegand  v.  Copeland,  T  Saw.  442;  firm  assets  Is  the  tame  whether  such 
Hnrtagh  «.  Costello,  7  L.  R.  Ir.  428;  but,  assets  are  personalty  or  realty,  his  right 
■bo,  that  realty  will  be  treated  as  firm  not  being  io  the  assets  apeeifically,  but 
pnqierty  wherever  snch  is  shown  to  have  boing  a  right  to  an  account,  vii.,  a  chose 
been  the  inieniion,  York  v.  Ctemene,  41  In  action,  and  hence  personalty.  Ma^ 
Iowa,  96,  and  case*  generally  in  thU  tagh  d.  Costello,  7  L.  R.  Ir.  428.  Bat  Mt 
Dota.     Bat  It  is  at  least  questionable    WiUianuon  i>.  Fontain,  sa^ira. 
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(8.)  At  Skijhownen.  —  In  NieoU  v.  Mun^ford,  (c)  it  was  held 

that  ship-owners  were  tenants  in  common,  and  were  not  to  be 

(c)  4  Jobui.  Cb.  6S2.  See  alto  pM,  IM,  1S6  [utd  n.  1.] 
hut  V.  ChuDpUn,  4  R.  I.  173 ;  Rich&rda  Kern*  to  be  thM  in  genenl,  to  make  land 
r-HanBon,  101  Matt.  482,486;  Fall  Klver  partnerthip  property,  a  memonunJom  ia 
Whaling  Co.  v.  Borden,  10  Ciuh.  46B;  writing  i«  Deceiiarj  nnder  tlie  Stainte  o( 
Roberaon  v.  Baker,  11  Fla.  102,  2^;  Frauds.  Oray'a  note,  ni;?ni ;  Bird  d.  Mo^ 
fiock  V.  Winn,  11  B.  Mon.  320.  Compare  riioo,  12  Wise.  138,  166  (where  the  ex- 
Qalbnith  ti.  Gedge,  16  0.  Mon.  esl,  636;  cepCions  an  tUted) ;  Caildiuk  v.  Skid- 
Bank  o(  England  Ca«e,  6  De  G.,  F.  t  J.  more,  2  De  O.  ft  J.  52.  See  Dak  r. 
646,  66H ;  Steward  v.  BUkewajr,  L.  R.  4  HamUbui.  8  Ph.  266,  273.  But  aee  a.  o. 
Ch.e03;L.H.eEq.  419.  Compare  Brooke  6Hare,  S89j  Hanff  p.  Howard,  S  Jonea, 
B.  WaahingtoD,  8  Oratt.  248;  Dewey  ».  £q.  440. 

Dewey,  3fi  Vt.  656 ;  North  Penn.  Coal  The  antlioritie*  are  dirided  on  the 
Co.'b  Appeal,  45  Penn.  St  181 ;  Boyeri  v.  queation  whether  pannerahip  land  U  to 
ElUott,  7  Hnniph.  204.  And  the  partner-  be  regarded  in  equity  as  peraonal  eatate 
■hip  equities  are  enforced  againit  ihe  a*  between  the  teal  and  personal  reprc- 
heirs,  deTitees,  or  widow  of  tLe  partner  sentatiTei  of  the  partners.  Air.  Lindley 
who  held  the  legal  title,  as  in  other  trasts.  thinks  that  In  England  it  1*  to  be  deemed 
Smith  V.  JacksoD,  tupra,  a.  [b),  is  said  in  personalty.  Lind.  on  P.  2ded.6T0;  Darby 
Mr.  Oray'j  *ery  valuable  note  to  Story  d.  Darby,  S  Drew.  496,  606 ;  Eatex  v.  £•■ 
on  P.  g  93,  to  stand  alone.  Dnhring  v.  tei,  20  Beav.  443 ;  WUd  e.  Milne,  38  id. 
DnhrinR,  SOMo.  174;  Oalbraitbv.Gedge,  604;  we  Steward  v.  Blakeway,  L.  B. 
16  B.  Man.  631 ;  Shearer  v.  Sliearer,  98  4  Ch.  60S,  009;  L.  B.  6  Eq.  479 ;  and 
Haas.  107,  111 ;  WUcox  v.  Wilcox,  13  All.  compare  Kerce  e.  Trigg,  10  Leigh,  406, 
26^  264;  Goodbnm  n.  SteTens,  1  Md.  424,  with  Daris  e.  Christian,  16  Gntt  11, 
Ch.420;  Matlock  f.  Matlock.  6  Ind.  403;  86;  Gray's  note,  5vpra,<7(^>i.  SoaforHari 
Loobat  e.  Nonne,  6  Fla.  8E0.  In  like  irhen  there  Is  an  agreement  that  tt  shall 
mannw  the  partnership  creditors  are  pre-  be  conajdered  as  personal  property.  Lnd- 
ferred  in  equity  to  separate  creditors,  in  low  v.  Cooper,  4  Ohio  St.  1 ;  GalbrKith  v. 
theirdaim  on  the  partnership  land.  Col-  Gedge,  16  B.  Mon  681,  630.  The  Eng>- 
'  Inmb  V.  Read,  24  N.  T.  606 ;  Jones  v.  liih  doctrine  does  not  prevail  in  all  of  the 
Neale,  2I^itt.&  Heath, 339;  Fall  lUver  United SCatea.  Buchanc.Snmner,2Barb. 
WliallDg  Co.  V.  Borden,  10  Cnih.  468;  Ch.  166,  201;  Bnckluy  t>.  Buckley,  11 
Crooker  v.  Crooker,  46  Me.  260 ;  Reeves  Barh.  43, 7 S  ;  Wilcox  e.  WUcox,  13  Allen, 
ii.Ayer«,38  111.418;  Boyet*  c  Elliott,  7  262;  Goodbomti.  Stevens,  1  Md.  Ch.420: 
Hnmph.  204.  But  tee  Ridgway's  Ap-  6  Gill,  1 ;  Hale  e.  Plnmmer,  6  Ind.  ISl ; 
peal,  16  Penn.  St.  17T,  criticised  in  Gray's  Piper  v.  Smith,  1  Head,  9S  ;  Dilworth  ■>. 
note,  ntpm.  But  the  creditors  have  no  Mayfleld,  86  Misi.  40;  Lang  v.  Waring, 
equity  to  prevent  partners  from  bona  ,/Us,  26  Ala.  025,  010;  Tillinghast  c.  ChampUn, 
and  fbr  a  valuable  oonsideratioD,  chang-  4  H.  L  178,  207.  And  some  cases  lay 
iug  It*  character  &om  Joint  to  aeparale  down  the  rule  that  coovetaion  into  per- 
property  (even  if  the  Ann  and  both  part-  sonalty  takes  place  only  when  required 
ner*  are  iniolvent).  Richards  i>.  Maosou,  for  the  payment  of  clalnu  against  the 
101  MaM.  482,  487 ;  poit,  66,  n.  2.  partnership  which  are  in  the  nature  of 
When  the  land  ia  not  purchased  with  debt,  even  wben  the  interest  of  the  de- 
partnership  funds,  and  there  is  therefore  ceased  partner  Is  only  equitable.  Shearer 
no  resoltiug   trust,  the  betUr  opiniun  o.  Shewer,  93Mase.  107, 112. 
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con^dered  as  partDers,  nor  liable  each  in  aolido,  nor  entitled 
ID  tLe  settlement  of  •  accounta,  on  the  principle  of  partner-  *  40 
ship.  The  doctrine  of  Lord  Hardwieke  on  this  point,  in 
Ihddington  v.  Hallet,  (a)  was  considered  to  be  overruled  by  the 
modern  decisions  in  chancery ;  (6)  and  by  the  nnivereal  under- 
standing in  the  commercial  world.  But  when  the  ca^e  of  NicoU 
V.  Mumford  was  reviewed  in  the  Court  of  Errors,  (e)  the  doc- 
trine of  Lord  Hardwieke  was  considered  by  the  majority  of  the 
judges  to  be  the  better  doctrine ;  and  there  is  no  doubt  but  that 
there  may  be  a  special  partnership  in  a  ship,  as  well  as  in  the 
cargo,  in  regard  to  a  particular  voyage  or  adventure,  (d)  It  was 
assumed  by  the  court  in  Lamb  v,  Durant,  (e)  that  vessels,  as 
well  as  other  chattels,  m^ht  be  held  in  strict  partnership,  with 
all  the  control  in  each  partner  incident  to  commercial  partner- 
ships. But  thi»  mtist  be  considered  an  exception  to  the  general 
rule ;  and  the  parties  to  property  in  a  ship,  however  that  prop- 
erty may  be  acquired,  are  entitled  as  tenants  in  common,  and 
each  party  can  sell  only  his  own  share,  and  the  right  of  survivor- 
ship  does  not  apply  to  the  case.  (/)  ' 

(a)  :  Vm.  407. 

{b)  See  5  Vei.  575 ;  2  Ves.  &  B.  212 ;  2  Rote,  76,  7S ;  1  Mnotagne  on  Farm.  102, 
note ;  HerHll  d.  Bartlett,  e  Pick.  47.  In  thii  Intt  cue  it  irni  declared  that  part  shlp- 
ovner*  bad  no  lien  upon  the  part  of  a  bankrapt  companion  for  his  proportion  of  the 
adTaneea  of  Ule  outfit  Fart  ownen,  or  tenant!  in  common,  are  not  anawerable  for 
each  Dtlier'i  debt*. 

(c)  20  Johna.  611.  In  Hevitt  e>.  StnrdeTant,  4  B.  Mod.  468,  469,  the  Conrt  of 
Appeala  in  Kentuckj  adhered  to  the  doctrine  of  Lord  Hardwieke,  tiiat  a  joint  owner 
of  a  ahip  wai  entitled  to  a  lien  ai  againat  the  adintnlittator  or  general  creditor,  npon 
the  ihare  of  hii  intettate,  a  cohuUder  and  fltter-otit  of  the  Temel,  ibr  escea*  of 
adTanc«f  over  hia  aliquot  part. 

((f)  See  infra,  161,  166. 

(e)  12  Maaa.  64.  So.  alio.  In  Seabrook  s.  Ttotr,  2  Hill,  Ch.  (S.  C.)  656,  656.  Ch. 
Do  SaoMure  held,  according  to  the  doctrine  in  the  N.  Y.  Court  of  Errors,  that  own- 
ing a  ihip,  employed  In  traile  bj  lexeral  penona,  in  diatinct  aharea,  conatituted  a  part- 
DMahip,  with  all  Ita  legal  incidenta ;  but  the  Court  of  Appeala  (558),  while  they 
admitted  that  every  ipedes  of  property  miglit  be  held  iil  partnership,  gave  no  opinion 
on  the  queatlon  whether  a  aliip  owned  in  diitinct  gliarei,  and  employed  in  trade,  waa, 
M  between  the  ownere,  partnership  property,  or  liable  to  tie  h  regarded  by  creditora, 
beyond  certain  apecifled  iimita. 

(/}  Story  on  Partn.  [J  417.] 

>  Port,  165,  ti.  1;  Doddington  c,  Bal-  part  ownen,  and,  as  tnch,  tenant!  In  corn- 
let  is  overmled  in  England.     Green  v.  mon,  one  has  no  lien  on  the  (hare  of  an- 
Briggi,  6  Hare,  806^  401,  and  other  cases  other  for  advance*.     lb. ;  The  Larch,  8 
diad,  166^  n.  1.     And  where  no  tpecial  Curt.  427. 
rcUtion  eiltta,  hat  the  parties  are  merely 
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(4.)  Acts  hy  which  One  Partner  may  hind  the  Firm.  —  The 
act  of  each  pai'tner,  in  tranaactions  relating  to  partnership,  is 
considered  the  act  of  all,  and  binds  all.     He  can  buy  and  Bell 

partnership  effects,  and  make  contracts  in  reference  to  the 
*  41    business  of  the  firm,  and  pay  and  receive,  *  and  draw  and 

indorse,  and  accept  bills  and  notes,  and  asxign  choses  in 
action.  Acts  in  which  they  all  unite  differ  in  nothing,  in  respect 
to  legal  coDseqaenoes,  from  transactions  in  which  they  are  con- 
cerned individually ;  but  it  is  the  capacity  by  which  each  partner 
is  enabled  to  act  as  a  principal,  and  as  the  authorized  agent  of  hb 
copartners,  that  gives  credit  and  efficacy  to  the  associatioD.  The 
act  of  one  partner,  though  on  his  piivate  account,  and  contrary 
to  the  private  arrangement  among  themseW^a,  will  bind  all  the 
parties,  if  made  without  knowledge  in  the  other  party  of  the 
arrangement,  and  in  a  matter  which,  according  to  the  usual 
course  of  dealing,  has  refereuce  to  business  transacted  by  the 
firm,  (a)  y' 

[a]  Hope  r.  Oust,  cited  [n  I  Knst,  53 ;  Swan  n.  Steele,  7  Eait,  210 ;  Rothwell  v. 
Humphreya,  1  Eip.  406;  Abbott,  C.  J.,  SindiluidR  v.  Manh,  2  B.  &  Aid.  flTS ;  E* 
pant\gttx.  2  Cox,  312;  Shlppen,  J.,  Qenrdo,  Bnsia,  1  Dalt.  llq;  Parker,  C.  J.,  in 
Lamb  v.  DaniDt,  12  Hnu.  &T,  68 ;  Mills  d.  Barber,  t  Daj,  428 ;  United  Slalea  Bank 
t>.  BiDnej,  a  Maton,  18T,  IflS ;  Elheridge  v.  Binnpy,  9  Pick.  272,  Z7& ;  Winibip  n. 
UDitfd  Stale*  Bank,  6  Pet.  520 ;  Le  Roy  u.  Johnion,  2  Pet.  180 ;  Pothier,  Trairt 
da  Con.  de  8oc.  d.  96-106 ;  Stor;  on  Partn.  [|  102] ;  Event  n.  Strong,  6  Bill  (M.  T.). 
IBS ;  Qano  d.  Samuel,  14  Ohio,  692.  One  partner  may  be  Te*tr«ined  \>y  injunctioa 
from  accepting  and  iDdoreing  bllla,  the  produce  of  which  h  Intended  to  be  applied 
to  other  tiwn  partnenhip  pnrposea.  Lord  Ch.  Brongham,  2  Hai.  &  My.  470,  486. 
An  ordinary  partnership,  under  the  Louisinnisn  Code,  art.  2843,  284G,  diflera  in  thU 
respect  from  commercial  partnerahipi,  under  the  lav.merchant,  for  In  that  code  ordi- 
nai7  partnert  are  not  bound  ui  jofi'ifo  fbr  the  debti  of  the  partnership ;  and  no  one  part- 
ner can  bind  the  others,  unleia  they  have  ^tcd  liim  power  to  do  so,  either  ipedallj 
or  by  the  artidei  of  partnership,  though  the  other  partners  may  be  bonnd  ratably,  if 
the  partnenhip  was  benefited  by  the  act. 

}>  The  power  of  a  partner  to  bind  lUs  ried  on  lo  hr  as  tlieie  are  in  legal  cofr 

firm  is  a  branch  of  the  general  law  of  templatlon  known  to  those  sought  to  Im 

agency.    In  the  absence  of  actual  an-  clurged, 

tbority,  its  extent  Is  determiiked  by  his  The  foUowfng  are  recent  cases  mas- 
ostensible  authority,  and  this  is  usually  tratlng  the  extent  of  the  power  under 
measured  by  the  scope  of  the  partner-  different  cinramstancet ;  Smith  n.  Collins, 
sliip  business  as  indicated  by  ordinary  116  Mail.  S6S;  Pierce  r.  Jaraagin,  67 
commercial  usage.  The  extent  of  a  part-  His*.  107 ;  KcCnry  v.  Slao^ter,  68  Alft. 
ner's authority  varies,  therefore,  itot  only  S30;  Van  BniDt  d.  Mather,  48  Iowa,  SOS; 
with  dififerent  kind*  of  buslDess,  but  Judge  d.  Braswell,  13  Bosh,  67 ;  Moreai 
also  with  the  different  manner  in  which  e.  Edwards,  2  Tenn.  Ch.  817 1  Ckmenta 
the  budneis  of  IndiTldnal  firm*  is  car-  u.  Norrls,  8  Ch.  0. 129. 
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The  books  aboond  with  unnierous  and  subtle  distinctions  on 
the  subject  of  the  extent  of  the  power  of  one  partner  to  bind 
the  compRny  ;  and  I  shall  not  attempt  to  do  more  than  select  the 
leading  roles,  and  give  a  general  analysis  of  the  cases. 

In  all  contracts  concerning  negotiable  paper,  the  act  of  one 
partner  binds  all,  and  even  though  he  signs  his  individual  name, 
provided  it  appears,  on  the  face  of  the  paper,  to  be  on  partnership 
account,  and  to  be  intended  to  have  a  joint  operation,  (b}  ^  But  if 
a  note  or  bill  be  drawn,  or  other  contract  be  made,  by  one  part- 
ner in  hia  name  only,  and  without  appearing  to  be  on  partnership 
account,  or  if  one  partner  borrow  money  on  his  own  security,  the 
partnership  is  cot  bound  by  the  signature,  even  though  it  was 
made  for  a  partnership  purpose,  or  the  money  applied  to  a  part- 
nership use.  (c)  The  borrowing  partner  is  the  creditor  of  the 
firm,  and  not  the  original  lender,  and  the  money  was  advanced 
•olely  on  the  security  of  the  borrower.  ((2)  '  If,  however, 
*  ^le  bill  be  drawn  by  one  partner,  in  his  own  name,  npon  *  42 
die  firm  or  partnership  account,  the  act  of  drawing  has  been 
held  to  amount,  in  judgment  of  law,  to  an  acceptance  of  the  bill 
by  ih6  drawer  in  behalf  of  the  firm,  and  to  bind  the  firm  as  an 

(()  MaMn  B.  Rumaej,  1  Camp.  S34.  In  tiw  cue  of  commerciil  partnenhtpi 
llwre  ii  a  geDeral  anthorit}'  bj  the  Uw^neTcbiot  tor  each  partner  to  bind  the  flrm 
in  iu  ordiDarj  biuineM ;  but  partnen  In  other  buaineM,  at  attomeja,  for  initaoce, 
have  no  inch  general  anthoriij,  and  cannot  bind  the  firm  bj  negodabte  paper  with- 
out (pedal  anthoritjr.  Hedley  v.  Bainloddge,  2  G.  &  D.  483 ;  Zerj  e.  Pnyne,  1  Carr. 
4  H.  453  i  [Garland  ».  Jacomb,  8  L.  R.  Ex.  216 ;  Smith  n.  Sloan,  87  Wis.  286 ;  Friend 
V.  Dntree,  lTFla.111.) 

(c)  In  Ball  e.  Smith,  1  B.  A  C.  407,  it  «rai  held,  tliat  if  one  partner  only  ligtstd  a 
note  on  behalf  of  hliUKlf  and  the  other  partneri,  he  va*  liable  at  law  to  be  med 
•inglj.  Bat  that  cfue  i»  oTermled,  and  the  portnerthip  is  liable  aa  for  a  Joint  note. 
£z  porta  Bncklej,  16  L.  J.  n.  a.  By.  S  ;  6  N.  T.  Lee.  Obi.  82. 

(if)  Siffkin  r.  Walker,  2  Camp  306 ;  Riplej  r.  Kingibury,  1  Day,  IGO,  note ;  Emly 
».  Lye,  15  Eul,  7 ;  Loyd  d.  FreriiBetd,  2  Carr.  &  P.  826;  Sevan  n.  Lewii,  1  Sim.  ST6 ; 
Faith  B.  Hichmond,  11  Ad.  &  El.  8SB ;  Foley  r.  Robarda.  S  [red.  (N.  C.)  179,  ISO ; 
Jaqoea  e.  Uarqaand,  6  Cowen,  497 ;  WUIU  p.  Bill,  2  Der.  ft  Batt.  231 ;  Potliier,  de 
SocUU,  n.  100,  lOL 

>  HDI  p.  Voorhle*,  22  Femt.  St  08;  r.  Aiken,  8  Ritji.Eq.  I19j  Hogan  v.  Rey- 

Cnala-  v.  Kirker,  4  Tezaa,  SGS.     Bee  nolda,  6  Ala.  GO ;  Nichoboa  v.  Ricketti, 

BandUnn  s.  Saminen,  12  B.  Hon.  11.  2  El.  ft  El.  407.    But  compare  Beebe  v. 

B«t  Me  He«Dan  t>.  Naih,  8  Ulnn  407.  Rogen,  8  O.  Greene  (Iowa),  310 ;  Fearae 

*  Faimen'  Bank  of  Mo.  v.  Bayleu,  SG  e.  Wilkina,  2  Coroit.  468 ;  Folk  v.  WO- 

Mo.  428;  Logan  v.  Bond,  IS  Ga.  102;  nn,  21  Md.  688. 


B.  BortMi,  0  Tt  Ses ;  HanmoBd 
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accepted  bill,  (a)  And  though  the  partnership  be  not  bound  at 
law  in  such  a  case,  it  is  held  that  equity  will  enforce  payment 
from  it,  if  the  bill  was  actually  drawn  on  partnership  account.  (&) 
Even  if  the  paper  was  made  in  a  case  which  was  not  in  its  nature 
a  partnership  transaction,  yet  it  will  bind  the  firm  if  it  was  done 
in  the  name  of  the  firm,  and  there  be  evidence  that  it  was  done 
under  its  express  or  implied  sanction.  (<;)  But  if  partnership 
security  be  taken  from  one  partner,  without  the  previous  knowl- 
edge and  consent  of  the  others,  for  a  debt  which  the  creditor 
knew  at  the  time  was  the  privat«  debt  of  the  particular  partner, 
it  would  be  a  fraudulent  transaction,  and  clearly  void  in  respect 
to  the  partnership,  (d)  So,  if  from  the  subject-matter  of  the 
contract,  or  the  course  of  dealing  of  the  partnership,  the  creditor 
was  chargeable  with  constructive  knowledge  of  that  fact,  the 
partnership  is  not  liable.  (?)  There  is  no  distinction  in  principle 
upon  this  point  between  general  and  special  partnerships;  and 
the  question,  in  all  cases,  is  a  question  of  notice,  express  or  con- 
structive. All  partnerships  are  more  or  less  limited.  There  is 
none  that  embraces,  at  the  same  time,  every  branch  of  business ; 
and  when  a  person  deals  with  one  of  the  partners  in  a  matter  not 

within  the  scope  of  the  partnership,  the  intendment  of  law 
*43    'will  be,  unless  there  be  circumstances  or  proof  in   the 

case  to  destroy  the  presumption,  that  be  deals  with  him  on 
his  private  account,  notwithstanding  the  partnership  name  be 
assumed,  (a)  ^    The  conclusioo  is  otherwise  if  the  subject-matter 

(a)  Dougal  v.  Cawlee,  6  THy,  611. 

\b)  Vsn  Reimsdyk  v.  Kune,  I  Gull.  630.  (c)  ExparU  Peele,  0  Ves.  60S. 

(<^)  Arden  f.  Sharpe,  2 Esp. 631 ;  Sliirreff  u.  Wilks.  1  Biit,4B;  £'z porta Bonbonot, 
8  Ve«.  640 :  LiTtn^ton  v.  Hutie,  2  Cninea,  246 ;  Ltnaing  c,  QtXna,  2  Johoi.  800; 
Baird  D.  Cochran,  4  Serg.  &  R.  897  ;  Chazoumei  v.  Edwnrdi,  3  Pick.  6;  Cotton  v. 
EvBM,  1  Der.  &  Batt.  Eq.  284  ;  Spencer,  J.,  Dob  r.  Halaej,  16  Jolina.  34,  88  ;  Frank- 
land  V.  M'Qnity,  1  Rnapp,  P.  C.  801,  806  ;  SC017  on  Partn.  [§S  130-lSS.]  [Mechanic*', 
Ac.  Co.  r.  RichanboD,  83  La.  Ao.  1308  i  Hntnal  National  Bank  v.  RichardaoD,  ib. 
1812.] 

[e)  Qreen  i>.  Deakin,  2  Staric.  347 ;  New  York  firemen  Intunuice  Companj  c. 
Bennett,  G  Conn.  fi74. 

(a)  Ex  parte  Agace,  2  Cox,  312 ;  Livlninton  b.  RoowTelt,  i  John*.  2fil,  2TT,  278 ; 
Spencer,  J.,  Dob  v.  Halief ,  16  Johu,  B8 ;  Foot  v.  Sabiii,  19  id.  IM ;  lATert;  v.  Burr, 

i  Tht  rait   at  to  tht  burden  of  proof  n.(a).     See  also  King  u.  Faber, 22 Pfinn. 

Itated  in  note  (a)  ii  inalained  hy  Lever-  St.  21 ;  Clay  d.  CottreU,  18  Penn.  8L  408; 

•on  D.  Lane,  13  C.  B.  n.  1.  278;  correct-  RoUnion   v.    AldrJdge,   84    Miu.    368; 

Ing  a  dietun  In  Ridlej  v.  Ta/lor,  in/.  44,  PoweU  v.  Uenei,  18  Tei.  401 ;  Miller  ». 
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of  the  contract;  was  conuatent  with  the  partaerahip  bnsinen ;  aod 
the  defendants  in  that  case  would  be  bound  to  show  that  the 
contract  was  out  of  the  regular  coune  of  the  partnership  deal- 
ings. (6)  When  the  business  of  a  partnership  is  defined,  knofm, 
or  declared,  and  the  company  do  not  appear  to  the  world  in  any 
other  light  than  the  one  exhibited,  one  of  the  partners  cannot 
make  a  valid  partnership  eng^ement,  except  oo  partnership 
account.  There  must  be  at  least  some  eTidence  of  previous 
anthority  beyond  the  mere  circumstance  of  partnership,  to  make 
sach  a  contract  binding.  If  the  poblic  have  the  usual  means  of 
knowledge  given  them,  and  no  acts  have  been  done  or  suffered 
by  the  partnership  to  mislead  tliem,  every  man  is  presumed  to 
know  the  extent  of  the  partnership  with  whose  members  he 
deals  ;  and  when  a  pereon  takes  a  partnership  engagement,  witb- 
oat  the  consent  or  authority  of  the  firm,  for  a  matter  that  has 
1M>  reference  to  the  business  of  the  firm,  and  is  not  within  the 
scope  of  its  aathority  or  ita  regular  coane  of  dealing,  he  is,  in 
judgment  of  law,  guil^  of  a  fraud.  (<r)  It  is  a  well  esiablinhed 
doctrine,  that  one  partner  cannot  nghtfolly  apply  the  partneRthip 
funds  to  discharge  his  own  preexisting  debt^  nithout  the  ezpr««« 
or  implied  assent  of  the  other  partners.  This  is  the  casf:  even  if 
the  creditor  had  no  knowledge  at  the  time  of  the  fact  of  tbf;  fund 
being  partnership  property,  (rf)    The  authority  of  ea';h  partner  U> 

1  Wendell.  62» ;  U.  a  Bank  e.  BiDDpy,  5  Muon,  174 ;  DiTcoport  w.  Renlea.  9  S.  tL 
tW ;  ThickiNue  ■.  Bromilow,  2  Crompt.  4  Jrrr.  425-4^i.  The  prtrsap-lm  lA 
fraud  in  ihe  creditor  takiog  putnerih  ip  •ecnrttj  or  credit  from  otK  [~";*t  far  L« 
prirate  debt  maj'  be  tebnned.  bal  the  banlm  of  proof  mo  on  lfc»  er^,.-nr.  Fra&k- 
hud  D.  H'Oiitl;,  1  Knapp,  P.  C.  30. ;  Game>rr.rt  v.  Wiili,m».  U  Ww.l  ija ;  y^^ 
oa  Furtn.  [{  133 :]  Hanldin  a.  Brandt  Bank,  2  Ala.  Ufi.  oli. 

(6)  Dotj  p.  Batei,  11  Johu.  544. 

(e)  Abtau,  a  3.,  and  Bayley,  J,  Sandilandi  r.  Maxib,  t^  k  A'A.  V.Z.  If,  k.». 
MM  ..  Valpy,  1  Uojd  ft  Writ.  6;  a.  c.  10  B.  t  a  VA:  Ur:atwi^  r.  fc/^^»*:,. 
4Joluia.M8,«79;  Cro«hirBitr.Bo»,l  Humph.  iTeon-tB;  Si/jtt  on  Farta  II  f.i 
l»-18a.]  ' 

(<f)  Bogertr.  BMcbelar,  12Feten,aO;  Dob  r.  Hal-ey,  1«  J'Ana.  M ;  E»*rt^.;», 
e.  Boewortli,  7  Wend.  328.    The  irae  principle,  «ye  Jir.JnMic*  fctoiy  ">•  I-arM*T- 

mott.  16  Qfc  1B7 ;  TnHMM  r.  Brimhall.  r.  Ctmitm.  18  Mo.  122 ;  Titt  r  A-t-lwM 

13Qia7,4B2;  Venahler.Le*K*,IIIe»d,  24  Mo.  IW.    Tht  n-fum  tir  *ir^.j  .ng  n 

3&L    But  wbRB  the  wtaaitj  of  one  ftm  howerer,  aetM  tr,  b*  m  Mra>«  u  n>  0^ 

ii  firm  to  par  Um  debt  of  another  bjr  former  oae.    S«.M-<fT*»«a.r.  rUT.Ira. 

nw«boMamaiiio>iiMmbcrorbotb.thii  «  Pemi.  St  617;  &■,  ™  ,.».>-,««   srl 

rah  Im«  bata  held  no*  to  applr.   M  vpfaf  Mc.  4M. 

vo..n..-4  ^4,^  J 
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dispose  of  the  partnership  funds  strictly  and  rightfully  extenda 
only  to  the  partnership  business,  though  in  the  case  of  bona  fide 
purchasers,  without  notice,  for  a  valuable  cousideratiou,  Hie 
partnership  may,  in  certain  eases,  be  bound  by  the  act  of  ona 
partner,  (e) 

But  if  the  negotiable  paper  of  a  firm  be  given  by  one  partner 
on  bis  private  account,  and  that  paper,  issued  within  the  general 
scope  of  the  authority  of  the  firm,  passes  into  the  hands  of  a  bona 
fide  holder,  who  has  no  notice,  either  actually  or  constructively, 
of  the  consideration  of  the  instruinent ;  or  if  one  partner  should 
purchase,  ou  his  private  account,  an  article  in  which  the 
*  44  firm  dealt,  or  which  had  an  immediate  *  connection  with 
the  business  of  the  firm,  a  different  rule  applies,  and  ona 
which  requires  the  knowledge  of  its  being  a  private  and  not  a 
partnership  transaction  to  be  brought  home  to  the  claimant. 
The^  are  general  principles,  which  are  considered  to  be  well 
established  in  the  English  and  American  jurisprudence,  (a)  ^ 

With  respect  t«  the  power  of  each  partner  over  the  partnership 
property,  it  is  settled,  that  each  one,  in  ordinary  cases,  and  in  the 

•hip,  p.  212,  not«),  to  be  eitncted  from  the  MthotitlM  it,  that  one  partner  cannot 
•ppl7  the  partnenliip  fundi  or  wciiritiei  to  the  diidurge  of  hn  oiim  private  dettt, 
withoat  their  conient,  and  tliat,  without  their  conien^  tlieir  title  to  tiie  ptiipertj  ia 
not  diverted  in  fkvor  of  MKh  aeparate  creditor,  whether  be  knew  it  to  be  partnenhip 
propert7  or  not  Hia  rifiht  depend),  not  upon  hU  knowledge  that  it  wai  pirtnenhip 
property,  bat  npon  the  (act,  whether  the  other  partnen  had  auenled  to  luch  diepoei- 
tion  of  it  OT  not 

(a)  Ex  parte  Gonldiag,  Iiefore  Sir  John  Leach,  and  conflrmed  on  appeal  by  Lord 
Ljmdhant,  Coll;er  on  Partn.  283,  284 ;  Dob  r.  Halsey,  16  Johns.  S4 ;  ETemghiin  v. 
Ensworth,  7  Wend.  S26 ;  Roger*  d.  Batchelor,  IS  Petera,  221 ;  Story  on  Parts,  p.  SD6. 

(a)  Ridley  •>.  Taylor,  13  Eait,  176  i  Willlami  v.  Thomu.  8  Eip.  18;  Lord  Eldon, 
Ex  parte  Peels,  S  Ve«.  604,  and  Ex  parU  Bonboniu,  8  Vet.  644 ;  Arden  v.  Shaipe, 
St  Eap.  624;  Weill  v.  Maalerman,  lb.  731 ;  Bond  r.  Gibwn,  1  Camp.  186;  nilwr  d. 
Danncey,  4  Id.  07;  Livingiton  v.  Rooaevelt,  4  Johni.  261.  26S;  New  York  nremoi 
Iniimnce  Company  v.  Bennett,  6  Conn.  674 ;  Rogers  e.  Batchelor,  12  Peteia,  231. 

1  GildenleeTe  v.  Mahony,  6  Dner,  S88,  compare  Cooper  r.  McClarkan,  23  Peoa. . 

888;  Roth  e.  CoMn,  82  Vt.  126;   Bab-  St  80;  Roth  e.  Colrin,  nqmi,  ■■  to  vhea 

ootl  a.  Stone,  S  HeL.  173 ;  Dnncan  r.  a  party  i«  pat  on  iflqniiy.  x^ 
Clark,  3  Rich.  581 ;  pott,  Oi,  n.  I.    But 


x<  If  a  partner  makei  a  note  in  hit  own  atM  the  [wocMda.    Bedlon  >.  Chardini, 

nam«,  and  indorte*  it  with  hii  own  name  78  Me.  146 ;  Atlai  Nat  Bank  d.  Sarerr, 

and  that  of  the  firm,  and  traniftra  it  to  a  127  Hau.  76.     See  alio  SlitDMn  e.  Whit- 

boiH  JUi   purchaier,  the  flrai  U  bcand  ncy,  130  Map*.  601 ;  G 

diODgb  the  partner  frandnlently  approprl-  0  HI.  App  667. 
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absence  <tf  finud  od  the  put  of  tlie  purchaser,  has  Qw  complete 
jifu  duponemdi  at  the  whole  partnersbip  interests,  and  is  con- 
BideTed  to  be  the  aathorized  agent  of  the  firm.  He  can  eell  the 
effects,  or  compoond  or  dischaige  the  partnership  debts,  jr'  This 
power  results  from  the  natore  of  the  business,  and  is  indispen- 
sable to  the  safety  of  the  public,  and  the  snocessfal  operations  of 
the  paitneisbip.  He  is  an  agent  of  the  whole  for  the  paipose  of 
earTfingonlliehasDe88.(&)'    A  like  power  in  each  partner  exists 

(>>  Vax:BMmbmwj.Cowp.4U:  Bert.  J, In  BnUn  VLWinian.fi  B.  «  Aid.  SSK; 
Plcnoa  V.  Bookv,  IJalm>.eS.  [St^tlna.  SpnKw(lfe,lSra).  l7Bq>.Ht.]  Icit 
*  paiint  Dot  qnite  wtiled,  whetfaer  ooe  parliMr,  widioal  tbe  knonledge  nr  oonaeot  of 
bb  GopaitDer,  thoagb  ooder  rlmimirBiirf .  maj  not  iwign  oro'  all  Ihe  paitnenldp 
dhctt  and  ereAla  in  Ott  name  af  Ibe  Am,  to  pa;  tlm  d«bta  of  tbe  firm,  and  when 
all  tke  evcditon  an  admitted  to  an  cqaal  partk^atioa,  tba  candaaioB  ii  that  be  m«j. 
HaiTMno.  Slcn7,  6CiBnc^3S»;  MOk  >.  Baitrr, 4  DaT,438;  Lamb  >.  Dannt.  13 

•  Ptwtnetraa^aBiieFhmPngKilf.  «.  KfanhaB,  GO  Ala.  261;L<«h  n.  Via- 

—  It  baa  been  held  ttiat  one  partoerhai  point,  E6  Iowa,  «9.]    On  the  other  band, 

pDwar.  ID  Ihe  ataenoe  of  band,  (o  tnuw-  the  power  of  two  of  Omc  [Mituera  ta 

fcr  all  the  propertj  at  the  partnenhip  In  make  an  aarignmnt  of  aD  tbe  firm  pnp- 

pajiantof  oneorn«naritadeUa,witb-  art;  to  a  truteefar  OepaTment  ofdebt* 

<Mt  the  knowledge  or  caaaent  of  Ibe  other,  i^rfng  pnfeniKM,  wftbont  tbe  knowl. 

Mabbett  D.  Wbtta,  U  H.  T.  (S  Kent.)  edge  or  ecmaent  of  the  tbbd,  baa  been 

4tt;  Qnaer  ..  8toltwagBn,S5N.T.816;  denied    by    eomti    which    aflnned    the 

bUaeeSloBne.  HooicSTPam.  St.Zir;  pawn  to  make  tnch  a  tnnrfer  to  the 

or  to  a  mstee  fiir  the  tauM  pntpoae,  creiUtor  directlj.    Wdle*  c.  March,  90 

withMtpRfetencei,  If  the  other  paitner  N.  T.  3M  (ddng  RoWmoo  b.  Oragoiy,  in 

ii  abaent,  UmII  r.  Tncker.  6  Sneed,  1 ;  the  Mine  eoDrt,  Dec  IBiUt,  whkh  aeemt 

BarcnA  ».    Snodfran,  I    Co!dw.    MO;  to  haTe  lereraed  a.  c.  29  Barb.  680); 

Fotbei  F.  Seannell.  13  CaL  S42;  Kemp  Erby  v.  Ingeraoll,  1  Donf.  (Mich.)  477; 

V.  Canley,  S  Dner,  ] ;  Kelly  a.  Baker,  2  a.  c.  Hair.  Cb.  ITS ;  Onnabee   o.  Davia,  & 

anton,  531 ;  bat  It  hat  been  mid  to  be  B.  L  44S.    See  Bnll  v.  Hairii,  16  B. 

otherwiaa  If  the  other  conld  haTe  been  Man.  IOC    Bat  It  ia  aflbmed  in  M'Cot 

coaanlled,  Fiiber  r.    Morray,  1    B.  D.  fcngh  v.  Sonmerrille,  8  leig*,  *16.    (In 

SmMu  HI.    See   Hngfaea   v.  Elliwn,  6  tliiacaN  the  other  partner  lired  In  anotbw 

Ma  488;  Stent  r.  La  Dow,  18  Minn.  412;  Stale.)     [Aa  to  tbe  power  of  a  partner  to 

WUlianucBoberti,  6Coldw.493;  [Hol-  connyUie  flnn  iwl^,  Re  Story,  Partn. 

land B.  Drake,  S9  Ohu  SL4il:  Dnnklin  |Sa,n.3;  i*.  S.) 


jpiBntofcmiiM  a  partner  haa  DO  power  boosd   by  an   eilnppel   In   nioh   caae. 

to  tnaitfer  tbe  firm  ameu  inpayment  of  Lockes.Lewla,  184  Mate.  1.  SeoAmalDck 

hla  own  debta.    Jobnaca   e.  Harney,  70  v.  Been.  S3  WaU.  8B6.    And  It  bM  been 

Me.  74 ;  Hartley  v.  White,  04  Penn.  St  held  that  a  partner  cannot  nU  all  Ihe 

n ;   Cotsbauen   v.  Jodd,  48  Wla.  318;  flrm  aMCti  where  no  necemity  tor  tnch 

Caldwell  V.  Soott,  54  N.  H.  414;  Hart  a.  actioa  appealed.    Dnke    n.   Tbyng,  ST 

ClBAa,MA1n.19.    See  Jordan  n.  Miller,  Ark.  3I& 
79  Ts.  443.    Tbovgh  tbe  flnn  may  he 
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in  respect  to  purcbasee  on  joint  account ;  and  it  is  no  matter  with 
what  fraudulent  views  the  goods  were  purchased,  or  to  what  pur- 
poses they  are  applied  by  the  purchasing  partner,  if  the  seller  be 
clear  of  the  imputation  of  collusion.     A  sale  to  one  partner,  in  a 

case  within  the  scope  and  course  of  the  partnership  btisi- 
*  45    ness,  is,  in  judgment  of  law,  *  a  sale  to  the  partnership,  (a) 

But  if  the  purchase  be  contrary  to  a  stipulation  between 
the  partners,  and  that  stipulation  be  made  known  to  the  seller, 
or  if,  before  the  purchase  or  delivery,  one  of  the  partners 
expressly  forbids  the  same  on  joint  account,  it  has  been  repeat- 
edly decided,  that  the  seller  must  show  a  subsequent  assent  of 
the  other  partners,  or  that  the  goods  came  to  the  use  of  the 
firm.  (6)  '  This  salutary  check  to  the  power  of  each  partner  to 
bind  the  firm  was  derived  from  the  civil  law.  In  re  pari  potiorem 
cansam  esse  prohibentis  constat,  (c)  It  has  been  questioujed,  how- 
ever, whether  the  dissent  of  one  partner,  where  the  partnership 
coDsista  of  more  than  two,  will  affect  the  validity  of  a  partner- 
ship contract  in  the  usual  course  of  business,  and  withia  the 

Haai.  M ;  Pothier,  Tnilf  da  Con.  de  Soc.  n.  67,  69,  72,  90 ;  ItobioBoa  t>.  Crowder, 
4H'Cord  |8.C.),  619;  Hodges  c.  Harrii,  0  Pick.  300 ;  Deckard  i^.  Cue,  6  WatU,  23 ; 
Hitchcock  B.  St  John,  1  HofE.  Ch.  Gil ;  AnJeraoa  v-  Tompkiiu,  1  Brock  4S6.  He 
may  give  a  preference  to  one  creditor  over  another ;  though  whether  it  miglit  be 
made  to  a  trnatee  for  that  purpoee,  againtt  the  known  wiihei  of  the  oopartner,  to  ■« 
to  terminate  the  partneraliip,  wni  left  an  anaettlcd  point  in  EgberU  v.  Wood,  3  Faige, 
517.  Snme  douto  exprewed  In  Fearpoinl  v.  Ombam,  i  Woah.  232.  Bnt  that  point 
1TM  anerwards  lettled  in  HiTeo*  i>.  Huiaey,  6  Paige,  30 ;  and  it  nu  decided,  that  there 
*■■  no  imphed  anthorit;  in  one  partner,  witbont  ttie  consent  oftlie  otben,  to  appoint 
a  trailet  (or  Uie  partneraliip,  by  a  general  aeeigninent  of  tbe  partnership  effect*  for 
the  benefit  of  creditor*,  and  giving  preforencea.  Such  an  auignment  would  be 
illegal.  Inequitable,  nnd  void.  The  other  copartners  have  a  right  to  pardcipata  in 
the  selection  of  tbe  trustee,  and  In  the  creditor*  to  be  preferred.  Hitchcock  tr.  St. 
John.  1  Hoir.  Ch.  619;  Kirby  d.  Innenpoll,  Harr.  Ch.  (Midi.)  174;  Dana  b.  Lull,  17 
Vt  8B0;  Gibson,  C.  J  ,  8  Watts  &  S.  83,  a.  r.  There  ia  no  small  difflculty,  sajt  Mr, 
Joitice  Story,  in  Bapporting  the  doctrine,  eren  under  quali  flea  Com,  that  one  partner 
may  make  a  general  assignment  of  all  the  partnership  property,  so  as  to  break  np 
its  operations.  Story  on  Fartn.  (S  101.]  Tbii  I  consider  to  be  the  loandeal  conclu- 
sion to  be  drawn  from  the  conflicting  anthoritlea. 

(a)  Wlllett  r.  Chamben,  Cowp.  814;  Bapp  r.  Latham,  2  B.  &  AM.  796 ;  Bond  v. 
Gibson,  1  Camp.  186;  Baldwin,  J.,  6  Day.  616;  Spencer,  J  ,  15  Johns.  422. 

lb)  'Willis  v.  DysoD,  1  Starkie,  1S4 ;  Galway  v.  Matthew,  1  Camp.  408 ;  10  Baa^ 
2M,  B.  □.;  Leavitt  n.  Peck,  8  Conn.  124;  Gow  on  Partn.  48,  49,  54-S6;  Feigley  v. 
Sponebeyer,  6  WatU  &  S.  MO. 

[e)  Dig.  10.  a  S8;  Pothier,  Traits  da  Con.  de  Soc.  n.  90. 

1  Bat  a  payment  to  one  partner  is    Noyes  v.  New  Haven,  Ae.  B.  B.,  SO  Conn. 
good  ■ItboQ^  forbiddeit  by  the  other.    1.    See  Granger  o.  HcGUrra,  24  HL  169. 
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scope  of  the  concern,  made  by  the  majority  of  the  firm.  The 
efBcacy  of  tlie  dissent  was,  in  dome  small  degree,  shaken  by  the 
Coart  of  Exchequer,  in  Booth  t.  Quia;  (_d)  and  in  Kirk  v.  Hodg- 
lOA,  (e)  it  was  considered  that  the  act  of  the  majority,  done  in 
good  faith,  muiit  govern  in  copartnership  business,  and  control 
the  objection  of  the  minority,  unless  special  provision  in  the 
articles  of  association  be  made  to  the  contrary.  But  this  last 
decision  related  only  to  the  case  of  the  man^ement  of  the  inte- 
rior concerns  of  the  partners  among  themselves,  and  to  that  it  is 
to  be  confined.  (/)  The  weight  of  authority  ia  in  favor  of  the 
power  of  a  majority  of  the  firm,  acting  in  good  faith,  to  bind  the 
minority  in  the  ordinary  transactions  of  the  partnership,  and 
when  all  have  been  consulted.  (^)  *  It  seems,  also,  to  be  the  bet- 
ter opinion,  that  it  is  in  the  power  of  any  one  partner  to  interfere 
and  arrest  the  firm  from  the  obligation  of  an  inchoate  purchase 
which  is  deemed  injurious.  (K)  This  is  the  rule  in  ordinary  cases 
by  the  civil  law,  and  in  France,  (t)  and  yet,  if  by  the  terms 
of  the  partnership  the  *  management  of  its  business  be  *  46 
confided  to  one  of  the  partners,  the  exercise  of  his  powers 
in  good  faith  will  be  valid,  even  against  the  will,  and  in  opposi- 
tion to  the  dissent,  of  the  other  members,  (a) 

A  partner  may  pledge,  as  well  as  sell,  the  partnership  effects, 
in  a  case  free  from  collusion,  if  done  iu  the  usual  mode  of  deal- 
ing, and  in  relation  to  the  trade  iu  which  the  partners  are  en- 
gaged, or  when  the  pawnee  had  no  knowledge  that  the  property 

{d)  7  Price,  198. 

(<}  8  Jolmi.  Ch.  400. 

(/)  The  rnl«  of  tbe  common  la*  «u,  that  in  uiociatioa*  of  k  pablic  or  general 
natiirtf,  tb«  roice  of  tbe  nuOoritj'  goTerned,  but  in  private  aMociationa  the  majority 
could  not  conclade  tbe  minority.  Co.  Litt.  tSI,  b ;  Viner,  tit.  Authority,  B. ;  Lir- 
iositon  V.  Lynch,  1  Johni.  Ch.  673,  6B7.     See  Story  on  Partn.  [§  126.] 

{g)  Coon  r.  Hurii,  Turner  t  Rum.  617,  625;  Collyer  on  Fsrtn.  lOS;  Btoiy  m 
Putn.  IS  128.] 

(A)  Willi!  p.  Dyion,  1  Starkie,  104;  LesTitt  c  Peck,  8  Conn.  124. 

\i)  IHg.  10.  2.  28 ;  Pothier,  de  Soci^l^,  n.  87  lo  n.  91 ;  Story  on  Fartn.  [SS  124, 
427.] 

e.  n.  71,  9a    Thii  ii  alio  the  rule  Id  Louisiana, 


■  JobiMton  r.   Dutton,  27   Ala.  246;  partnenliip  articlea,  theotberamay  witb. 

Wertern  Stage  Co.  e.  Walker,  2  Iowa,  draw  from  the  firm.    Abbot  p.  Jotinaon, 

601    Bat  If  a  majority  undertake  to  act  82  K.  H.  9.     Bee  note  on  ^tm  mnt,  onit, 

antfzj  to   tbe  atipulatimi)  of   written  ii.,  and  6  Am.  Law  Rer.  272,  287. 
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was  pftrtuerahip  property,  (j)  But  this  principle  does  not  ex- 
tend to  part-owners  engaged  in  a  particulaj  purchase ;  for  they 
are  regarded  as  tenants  in  common,  and  no  member  can  ooDvey 
to  the  pawnee  a  greater  interest  than  he  himself  has  in  the  con- 
cern, (c)  And  if  one  partner  acts  fraudulently  with  strangers 
in  a  matter  within  the  scope  of  the  partnership  authority,  the 
firm  is,  nevertheless,  bound  by  the  contract  The  connection 
itself  is  a  declaration  to  tbe  world  of  the  good  faith  and  integ- 
rity of  the  members  of  the  association,  and  an  implied  undertak- 
ing to  be  responsible  for  the  acts  of  each  within  the  compass  of 
the  partnership  concerns,  (ij)  ' 
(5.)  Sow  far  by  Chiaranty.  —  It  was  formerly  understood  that 

(b)  Rab*  D.  RjUdcI,  Oow,  132 ;  Tupper  v.  Hafthonie,  in  chuKierr,  raported  Id  a 
note  to  tbe  mm  in  Oow. 

(c)  Buton  V.  WUluinii,  6  B.  &  Aid.  S96. 

(>f)  Willetir.  Clmmben,  Covrp.  8U;  IUi^if.  lAtham,  3  B.  &  Aid.  796;  Longniu 
v.  Pole,  DuiBon  &  UajA,  ViQ;  Bond  v.  Gibwn,  1  Ckinp.  166;  Home  v.  Bolluid, 
1  B7MI  &  Mood;,  371 ;  0  B.  ft  C.  661 ;  H,  &  H.  Back  v.  Gore,  15  Hut.  76;  Hadlkld 
V.  Jameion,  2  Muof.  63.  Bat  •  tort,  or  eren  a  tteud,  cominitted  b;  one  of  the  put- 
nen,  will  not  bind  the  partnerahip,  if  it  be  not  in  tlie  matter  of  contract,  and  there  be 
no  participation  in  it  Partona,  C.  J.,  Pierce  v.  Jack>on,  8  Uaia.  246;  Sherwood  v. 
Harwii;l[.  6  Oreenl.  'Jfi6.  There  are  exceptioni,  bowever,  to  thia  rule.  Partnen  are 
respooaible  for  tlie  tortioHa  acta  uf  a  uopartner  in  the  proaecution  of  Uie  copartoenhip 
buaineai,  aa  well  aa  tor  the  tortiooa  acli  and  negiigence)  of  their  aerranlB,  and  a  part- 
ner hi  maeir  rnay  aomeUmea  act  in  that  capacity,  Moreton  v.  Hardem,!  B.  &  C.  228; 
Atlome;  General  t>.  Stann.vforth,  Banb.  97 ;  Cidfyer  on  Partn.  262-264,  896, 297, 306, 
MM,  SOT;  S1017  on  Partn,  267-200.  But  tlie  aervant  miut  be  emplciyed  bj  one  of 
Uiem  in  the  proaecatioD  of  the  buaineaa  of  the  partnerabip.  Walaod  v.  Elkina, 
1  Starkie,  272  ;  Boatwick  v.  Champion,  11  Wend.  671. 

1  Blalr  V.  Bromley,  6   Hare,  642,  af-  ance  Bank  t>.  Keanley,  L.  R  6  C.  P.  438. 

firmed,  2  Pb.  S64;  Sadler  v.  Lee,  S  Bear.  See  aUo  Coomec  u.  Bromley,  6  De  O.  & 

824;  De  Rfbeyre  v.  Barclay,  23   Bear.  Sm.  682;  12  Eng.  I..  A  Eq.  807.    Inatan- 

107;  Eager  IF.  Bamei,  SI  Bear,  670;  Al-  cea  in   which  tbe  memben   hare  been 

UaoM  Bank  v.  Tucker,  16  W.  R.  »U2 ;  held  liable  for  a  tort  committed  by  one 

Earl  of  Dnndonald  v.  Maaterman,  L.  R,  of  (heir  number  irithoat  their  participa- 

7Eq.6M;  St.  Aubjn  v.  Smart,  L.  R.  8  tion  are  Lloyd  v.  BeUia,  27  I*.  T.  203; 

Ch.  846 ;   L.  R.  e  Bq.  IBS ;   Griawotd  d.  87  Eng.  L.  &  Eq,  546 ;  Linton  v.  Buriey, 

Baren,  26  N.  T.  696;  French  v.  Rowe,  14  Gray,  ISl.     See  Caatle  v.  Bullard,  23 

16  Iowa,  663;   Kerce  v.  Wood,  3   Foit,  How.   172;    HcKnight   v.   Batcliff,    44 

(23  N.  H.)  619.    Bot  the  act  mutt   be  Penn.  St  156 ;   [Cleather  n.  Twiaden.  24 

within  tbe  aoope  of  the  partnerahlp  buai-  Ch.   D.   731 ;    Mootgomery    n.  Bucymi 

neaa.    Hannan  r.  JohnaoD,  2  El.  &  B1.  Machine  Works,  02  U.  S.  267 ;  Dannt  v. 

81  i  Simt  V.  BnittoD, 6  Eich. 802 ;  Biahap  Rogen,  87  HI.  608;  Colemaa  v.  Pmi«, 

9.  Coiint«Ho(Jeney,2Drew.l43;  Boun  26  Minn.  123;  /a  rt   Ketcbniu,  1   Fed. 

dilko  c  Roche.  27  L.  J.  h.  a.  Oh.  661 ;  Rep.  816;  Bradner  *.  Straag,  83  Him, 

Hatchiu  <r,  Tnnier,  8  Huapb-  416i  AlU-  446.] 
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one  partner  might  bind  hia  copartners  by  a  goaranly,  or  letter  of 
credit,  in  the  name  of  the  firm ;  («)  and  Lord  £ldoii,  in  the  case 
£x  parte  Gardom^  (/)  considered  the  point  too  clear  for  argn- 
ment.  But  a  different  principle  seems  to  have  been  adopted ; 
and  it  is  now  held,  both  in  Bngland  and  in  this  country,  that  one 
partner  is  not  authorized  to  bind  the  partnership  hy  a  guar- 
anty of  the  debt  *of  a  third  person,  without  a  special  *47 
authority  for  that  purpose,  or  one  to  be  implied  from  the 
common  oooise  of  the  business,  or  the  previouB  course  of  dealing 
between  the  parties,  unless  the  guaranty  be  afterwards  adopted 
and  acted  upon  by  the  firm.^  The  guaranty  must  hare  reference 
to  the  regular  course  of  bu^ness  tnmsacted  by  the  partnership, 
and  be  confined  to  advances  made  or  credit  given  to  the  partner- 
ship as  then  constituted,  and  not  extended  to  new  advances  or 
credits,  after  a  change  of  any  of  the  original  partners  by  death 
or  retirement,  and  then  it  will  be  obligatory  upon  the  company  ; 
and  this  is  the  principle  on  which  the  distinction  rests,  (a)  The 
same  general  rule  applies  when  one  partner  gives  the  copartner- 
ship as  a  mere  and  avowed  surety  for  another,  without  the 
authority  or  consent  of  the  firm,  for  this  would  be  pledging  the 
partnership  responsibiUty  in  a  matter  entirely  unconnected  with 
the  partnership  business.  (£}  * 

(6.)  How  far  by  Deed,  —  Nor  can  one  partner  charge  the  firm 
by  deed,  with  a  debt,  even  in  commercial  dealings.  It  would  be 
inconuatent  with  teobnical  rules,  and  contrary  to  the  general 
policy  of  the  law  ;  for  the  execution  of  a  deed  requires  a  special 

(«)  Hopo  B.  Cnrt,  died  In  1  Kurt.  68.  (/)  l$T*fc28a. 

(a)  DDncmn  «.  LowndM,  3  Camp.  478  SudUaoda  a.  Manh,  2  B.  &  Aid.  678; 
Ci»w(wdr.3UilinB.  lEap.  307;  SoUon  u.  Irwlno.  12  8ei».  t  a.  13;  £x port*  Nolle, 
2Qlyn4J.  296;  HamiU  p.  PbttU.  2  Penn.  177;  Story  on  Parte.  [!S  127,  245.  261  ;1 
Cnmer  v.  Higginaon,  1  HaMo,  828 ;  Hrera  v.  Edge,  T  T.  R.  264 ;  Strange  v.  Lee, 
S  Bait.  490 ;  WeatOD  d.  Bwton,  4  TkuiL  078,  6S2 ;  Fembertoii  v.  Oakea,  4  Buia.  164 ; 
Dr7  «.  DaTj,  10  Ad.  A,  Bl.  80. 

{b)  Foot  V.  Sabin,  10  Jobn*.  IM;  New  Tork  Firemen  Iniaraiice  Company  v.  Beo- 
nett,  6  Conn.  G74 ;  LaTsr^  p.  Barr,  1  Wendell,  681.  Bee  also  the  same  point, 
7  Wend.  168;  14  id.  140:  ISld.  8fl4;  Andrewi  e.Flanton' Ban^  7  Smedet  AManb. 


I,  4  Bxch.  628 ;        >  BoIUdi  «.  Stevent,  81  He.  464 :  Un- 
Batleham  s.  Tonng,  6  Q.  B.  SSS.    See    gan  v.  Heirett,  13  Sm.  &  Manh.  1!2 ;  Mc- 
AOiaoce  Bank  v.  Tncker,  16  W.  R.  002;     Qnewana  v.  Hamlin,  86  Fenn.  St  617. 
Bwaetaer  n,  French,  2  Cntti.  300 ;  Seldeo 
s.  Bank  of  Conimerce,  8  Wan.  10& 
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authority ;  and  such  a  power  lias  been  deemed  by  the  English 
courts  to  be  of  dangerous  tendeucy,  as  it  would  enable  one  part- 
ner to  give  to  a  favorite  creditor  a  mortgage  oi  a  lieu  on  the  real 
estates  of  the  other  partners,  (c)  But  one  partoer,  by  the  spe- 
cial authority  of  his  coparfners  under  seal,  and,  if  in  their  pres- 
ence, by  parol  authority,  may  execute  a  deed  for  them  in  a 
transactioQ  in  which  they  were  all  interested.  It  amounts,  in 
judgment'  of  law,  to  an  execution  of  the  deed  by  all  the  partners, 
though  sealed  by  one  of  them  only  ;  and  this  is  the  case,  if  the 
other  partners,  by  aesent  or  acts,  subsequently  ratify  the  deed,  (d) 
The  general  doctrine  of  the  English  law  on  this  point  has  been 
clearly  recognized  and  settled  by  numerous  decisions  in  oar 

•  48    •  American  courts,  (a) '     The  more  recent  cases  have  very 

(e)  Colljeron  Partn.  308-812  ;  MtTTanghten  v.  FuWdgB,  11  Ohio,  228.  A  coitom. 
hoiiw  bond  for  dutiei  given  by  one  parlner  will  not  biad  the  Ann.  Metcalfe  n. 
Rjcroft,  6  Maula  &  Selw.  ;6 ;  Elliot  v.  Dnvig,  2  Boa.  &  P.  S38.  The  act  of  Gongreaa 
of  lit  Match,  I82S,  c.  149,  tec.  26,  haa,  however,  rendered  sach  bonds,  glvea  In  thia 
conntrj,  biDdiog;  upon  the  Arm.  Harriion  v.  Jaclcton,  7  T.  R.  207 ;  MoDtgomeir  v. 
Boone,  2  B.  Mon.  244  i  TorbeTiUe  d.  Bj'aii,  1  Humph.  (Tena.)  113 ;  Story  on  Partn. 
[fi  117.1 

[d]  BaU  n.  DunaterTille,  4  T.R.S18;  William*  r.  Walaby,  4  EBp.220;  Stei^U 
B.  Eggioion,  1  Holt,  N.  P.  141 ;  Brutton  b.  BUrton,  1  Chitty,  707 ;  Swan  v.  Stedman, 
4  Met.  548. 

(a)  Oenu^r.  Baue,  IDail.  US;  Gteen  v. BeaU,  2  Cainei, 264;  Clement  o.  Broth, 

1  fiwCrsnKRU  mder  Seal.  —  Schmerti  d.  matter  if  a  bill  of   lale  under  aeal  k- 

Shr«eTe,S2  Penu.  St.46T.    Itiiadmitled  added,  because  that  ia  only  eTidenee  of 

In  Schmertx  :r,  Shieete,  that  if  one  part-  the  act,  and  does  not  change  iti  nature, 

ner  ii  eipreuly  antfaotized  to  make  a  Schmerti   d.    Shreeve,  tupra,  and  cawi 

certain  executory  contract,  and  maket  it  deed ;    Dnboii't   Appeal,   88  Fenn.  St. 

by  an  inatrument  under  seal,  the  leal  ia  231 ;  Sweetzer  b.  Head,  6  Mich.  107  ;  Ex 

■arpluMge,  and  that  the  other  will  be  partt  Boianguet,  De  Gei,  632;   [Walah 

liable  aa  on  a  limpie  contnuit;   (citing  d.  Lenaoa,  98  BL  27.) 
Baum  0.  Duboia,  4S  Penn.  St.  200 ;  Jonee  Other  cases  coaflrming  the  text  ai  to 

B.  Homer,  BO  Peno.  St  214.)    And  the  the  tuffldeiK^  of  a  parol  raiiflcaclon  or 

■ame  doctrine  hat  been  applied  by  other  authority  are  Johiu  v.  Battin,  SO  Penn. 

court*  to  contract!  not  ipecially  author-  St  84;   Smith   v.   Kerr,  3  ComaL  144; 

ized,  which,  but  for  the  sesl,  would  bind  Gwinn  v.  Rooker,  24  Ho.  291  ;  Ely  v.' 

the  firm.      Purriance   ».   Sutberiand,  2  Hair,  16  B.  Mon.  230 ;  [Gibson  r. Warden, 

Ohio  Bt  478 ;  Human  v.  Cuniife,  32  Mo.  14  Walt.  244 ;   Hotbrook  v.  Chamberiin. 

316.    See  Ex  partt  Bosanquet,  De  Oev,  116  Mass.  156;  HeraogB.  Bawyer'(Ud., 

482,489;    Daniel  b.  Toney,  2  Metcalfe  1884),17Bep.4fl4.]    Gram  o.  Seton.iB/hi, 

(Ky.),  62a    And  when  there  i*  an  ene-  n.  (6),  aeem*  to  be  sustained  by  McDon- 

cnted  transaction   wbicb   is   within   the  aid  v.  Egg^eaton,  20  Vt.  164 ;  Drumrigbl 

power  of  the  partner,  (ucb  a*  the  sale  v.  Pbilpot,  IS  Ga.  424 ;   Worrall  v.  Honn, 

and  ddlTeiy  o(  merchandise,  it  will  not  1  Seld.  220,  240.     Contra,  Little  tr.  Ha» 
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con^derably  relaxed  the  former  etrlctuess  oa  this  subject; 
and  while  they  profess  to  retain  the  rule  itself,  they  qualify  it 
exceedingly,  in  order  to  make  it  suit  the  exigencies  of  commer- 
cial associations.  An  absent  partner  may  be  bound  by  a  deed 
executed  on  belialf  of  the  fii-m  by  his  copartner,  provided  there 
be  either  a  previous  parol  authority  or  a  subsequent  parol  adop- 
tion of  the  act.  (6) 

One  partner  may,  by  deed,  execute  the  ordinary  release  of  a 
debt  belonging  to  the  copartnership,  and  thereby  bar  the  firm  of 
aright  which  it  possessed  jointly.  This  is  within  the  general 
control  of  the  partnership  funds,  and  within  the  right  which  each 
partner  poBsesaes,  to  collect  debts  and  receive  payment,  and  to 
giTe  a  discharge.  The  rule  of  law  and  equity  is  the  same ;  and 
it  must  be  a  case  of  collusion  for  fraudulent  purposes,  between 
the  partner  and  the  debtor,  that  will  destroy  the  eEfect  of 
the  release,  (c)     A  release  by  one  partner,  to  a  *  partner-    "  49 

S  Johns.  Cu.  ISO;  Huka;  v.  Bloodgood,  9  Johns.  28G;  Anon.,  2  Styw.  (N.  C)  99; 
MilU  V.  Buber,  i  Daj,  428 ;  Garland  b.  DavidiOD,  3  Munf.  189 ;  Hart  ».  Wiclien, 
I  Peiin.286;  FoMj  r.  BoUiR,  1  BUcbT.  (Ind.)  BB;  Skinuer  d.  DajtoD,  19  Juhni.  613; 
1  Wendell,  S2S ;  9id.43I);  Nnnnely  p.  Doliertf,  1  Terg.  (Tann,)  28;  Swan  n.  Bted- 
iMii,  4  Met.  518. 

<&)  Skinner  c.  Dajton,  19  Johok  G18 ;  Andenon  t>.  Tompkin«,  1  Brock.  482 ; 
StoTj  on  Farm.  [fS  119-122 ;]  Cadj  v.  Sheplierd,  11  Fu-k.  406,  496;  Bond  v.  Aitkin, 
8  Watt!  &  &  1S&.  In  Jackion  s.  Porter,  20  Martin  (La.).  I^™'  '<  "^  admitted  that 
vhere  a  deed  wai  executed  by  one  partner  in  the  name  of  tlie  Ann,  parol  eTideniw 
WM  reoelTaUe  to  thnw  the  miUtn  BMenl  of  t&e  other  partner.  The  case  of  Oram  e. 
SetOG  ft  Banker,  in  tb«  dty  of  New  Tork,  1  HaU  (H.  T,),  S62,  goei  ■  great  deal 
farther,  and  holda  that  one  partner  may  execute,  io  the  name  of  the  flnn.  an  inatni- 
rnent  under  aeal,  necetaaiy  in  the  uiaal  coarw  of  basineia,  which  will  be  binding 
Bpon  the  firm,  prarided  the  partner  had  prevloni  anthodt]'  for  that  parpo«e ;  and 
meh  aMlierilji  need  not  be  wider  leal,  nor  in  writing,  nor  ipedalig  conmimicaled  for  tlu 
■pec^/Ec  prnpoK,  bul  it  may  tn  ijiferrtd  Jroai  Ihe  partnerMp  itielf,  ami  from  On  nbaequtut 
amdHel  oftie  copartner  imfltpvg  on  oMnif  to  Iha  act.  In  Tenneuee,  the  doctrine  that  a 
•abaeqaent  ntiflcailoo  or  a  parol  aalhority  will  render  ralid  the  act  of  one  partner 
to  bind  the  oilier  by  deed  i«  rejected,  aa  being  contrary  to  their  ettabtiihed  dedfiona. 
TvrbeTille  «.  Ryan,  1  Humph.  118.  Thii  waa  adhering  to  the  item  doctrine  of  the 
common  law.  that  it  required  a  prior  aathority,  under  aeat.  nr  a  aabteqaent  ratlflca- 
tioa,  under  seal,  to  make  a  KNled  inttrument,  execated  by  one  partner  only,  bind- 
ing ct>  the  flnn,  and  which  doctrine  ha«  become  euentially  relaxed  in  the  oommerdal 

(c)  Tooker'a  Caae.  S  Co.  68 ;  Ruddock'*  Ca«e,  6  Co.  26 ;  r>ird  Renjon,  In  Perry  v. 
Jaekaon,  4  T.  R.  619 ;  Stead  v.  Salt,  3  fflug.  101 ;  Hawkihaw  v.  Farkloi,  3  Swaut. 

nrd,  6  Barrlngt.  291.  So  in  caae  of  in.  chreit,  13  Iowa,  466 ;  Lowu?  p.  Drew, 
•tnuaenti  affecting  real  eatale.  Wllaoa  18  Tez.  7S6 ;  Herbert  v.  Hanrick,  IS  Ala. 
K  Hauler,  14  Wis.  088;  HayiMt  p,  Sea-    681. 
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ship  debtor,  after  the  diasolation  of  the  partnership,  has  been 
held  to  be  a  bar  of  any  action  at  lav  against  the  debtor,  (a) 
So  also  in  bankruptcy,  one  partner  may  execute  a  deed,  and  do 
any  other  act  requisite  in  proceedingti  iu  bankruptcy,  and  thereby 
bind  the  partnership.  This  is  another  exception  to  the  general 
rule,  that  one  partner  cannot  bind  the  company  by  deed.  (()  Nor 
can  one  partner  bind  the  firm  by  a  submisBion  to  arbitratioD,  even 
of  matters  arising  out  of  the  busineas  of  the  firm.  The  principle 
is,  that  there  is  no  implied  authority,  except  so  far  as  it  is  nece»> 
sary  to  carry  on  the  business  of  the  firm.  (0)  It  would  also  go  to 
deprive  the  other  parties  of  tbeir  legal  rigbta  and  remedies  in  the 
ordinary  course  of  justice,  (d) 

<.7.)  -ffow  far  by  AdmUnon  of  a  2>eht.  —  The  acknowledgment 
of  an  antecedent  debt  by  a  single  partner,  during  the  continuance 
of  the  partnership,  will  bind  the  firm  equally  with  tlie  ci'eatioD  of 
the  debt  in  the  first  instance ;  and  it  will  take  the  cade  out  of  the 
statute  of  limitations,  if  it  be  a  clear  and  unqualified  acknowledg- 
ment of  the  debt,  (e)  Whether  any  such  acknowledgment,  or 
promise  to  pay.  if  made  by  one  partner  after  the  dissolution  of 
the  partnership,  will  bind  a  firm,  or  take  a  case  out  of  the  stat- 
ute as  to  the  other  partners,  has  been  for  some  time  an  unsettled 
and  quite  a  vexed  question,  in  the  books.  In  Whitcowi  v.  Whit- 
inff,  (/)  it  was  held  that  the  admission  of  one  joint  maker  of  a 

680 ;  f^arton  d.  Hookor,  B  Johu.  88 ;  Bmen  v,  M«rqiiBad,  17  Johns.  66 ;  SalmoD  e. 
DaTit,  4  Blnney,  376 ;  Hiluj  n.  WhitDej,  4  UuoD,206,2S2i  Smith  c.  Stone,  4  0111 
ft  Jobns.  810. 

(a)  Salmon  r.  llaTU,  4  Binnev.  376.  (i)  Expmie  Hodgkinion,  IB  Vei.  2»L 

(c)  Stead  b.  Salt,  S  Bing.  101;  Earthaui  e.  Ferrer,  1  Peter*,  222;  Buchanan  v. 
Canj,  IB  JolinB,  137 ;  Lntnideo  v.  Gordon,  died  In  1  Stair's  Institutions  of  the  I«w 
of  Scotland,  HI,  edit  by  More,  1B82.  Conira,  Taylor  v.  Coryell,  12  Serjt.  &  R.  243; 
Southard  r.  Steele,  3  Monroe,  443;  [Thoma*  v.  Atherton,  10  Cb.  D.  1S6;  Gay  v. 
Waltman,  SB  Penn.  St.  453.] 

[d)  Slory  on  FarCn.  [S  114.]  By  the  clril  and  the  French  taw,  otie  partner  caunot 
compnunUe  a  luit,  or  submit  a  controTerty  to  arbitration,  without  the  content  of  hii 
Maodatea.  Dig.  8.  S.  eo ;  Fothier,  de  Soci^ttf,  n.  68.  Kor  can  one  partner  retain  an 
attorney,  with  power  to  appear  and  act  for  the  Qrm  in  an  action  agaiuM  it,  for  tfaia 
wonld  be  beyond  the  ordinary  dutiea  of  the  relationship,  and  would  expoae  the  Inno- 
cent partner  to  Judgment  and  execution  without  hia  knowledge  or  anuenk  Ham- 
tddge  t>.  De  la  Crou^,  3  C.  B.  742. 

(<)  Pittam  D.  Foiter,  1  B.  &C.  243;  Bniieigh  p.  Stott,  B  id.8S;  Collyer  on  Partn. 
286-290.  The  same  principle  appliei  as  to  the  admluion  or  mltrepretentation  of 
fteti  by  one  partner  relatire  to  a  partnenhip  tranaactinn.  Collyer  on  Parta.  890; 
Slory  on  Pwto.  [i  lOT-l     [Abrahama  t>.  Myer«,  40  Md.  4M.] 

(/(  Doog.  862. 
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note  took  the  case  out  d  the  ststnte  as  to  the  other  maker,  and 
thkt  decision  has  been  followed  in  thia  couatry.  (y)  The  doc- 
trine of  that  case  has  even  been  extended  to  aeknovledgment  by 
■  partner  after  this  dissolution  of  tlie  partnoship,  in  reU* 
tioQ  to  antecedent  transactions,  on  the  *  gioand  that,  as  to  *  50 
them,  the  partnership  still  coutinaed.  (a)  But  there  have 
been  qualifications  annexed  to  tbe  general  principle ;  for  after 
tlie  dissolution  of  a  partnership,  the  power  of  the  members  to 
bind  the  firm  ceases,  and  an  acknowledgment  of  a  debt  will  not, 
of  itself,  be  sufficient,  inasmuch  as  that  would,  in  effect,  be  keep- 
ing the  firm  in  life  and  activity.  (&)  To  give  that  acknowledg- 
ment  any  force,  the  existence  of  the  original  partnership  debt 
must  be  proved,  or  admitted  idiunde ;  and  then  the  confeaeion 
of  a  partner,  after  the  dissolution,  is  admissible,  as  to  demands 
not  barred  by  tlie  statute  of  limitations,  (e)  Of  late,  however, 
the  decision  in  WHtcomh  v.  Whiting  has  been  very  much  qnes- 
tioned  in  England  ;  and  it  seems  now  to  be  considered  as  an  un- 
sound authority  by  the  court  which  original]}'  pronounced  it.  (if) 
And  we  have  high  authority  in  this  country  for  the  conclusion, 
that  the  acknowledgment  by  a  partner,  after  the  dissolution  of 
the  partnership,  of  a  debt  iMirred  by  the  statute  of  limitations, 
will  be  of  DO  avul  against  the  statute,  so  as  to  take  the  debt  out 

ig)  Boimd  V.  Lathrop,  4  Coon.  U6;  Hnnt  e.  Bridghun.  2  Hck.  681 ;  Wmri  v. 
Bi>well,  6  Hut.  &  J.  60;  WaltOD  i*.  RoMuoo,  6  Ired.  (N.  C.)  S4I.  By  Mam.  R.  8. 
C  iM,  wc  14,  ona  jtrint  pTomitor  ii  not  afleoted  bj  the  AdutMioD  of  the  otber. 

(a)  Wood  r.  Brmddlck,  1  Tannt.  104 ;  Lacj  v.  H'Neile,  4  Dowl.  4  Rjl.  T ;  Cadr  >• 
Shepherd,  11  PudL  406 ;  Aattin  v.  Bortwlck,  9  Conn.  406;  Hendricki  v.  Campbell, 
1  Bailey  (S.  C),  622 ;  Slmpaon  c.  0«dd««,  S  Ba.j,  688 ;  Vubtr  b.  Tncker,  1  M'Cord, 
Ch.  100;  Fallow!  v.  Gnlm&rin,  Dodle;  (Oa.),  100;  Brawiiw  v.  Hardeman,  lb.  140; 
OrcanlMtf  v.  Qiudct,  8  Fairfleld,  11. 

(b)  HackleT-v.  Patrick,  3  Jofani.  638;  Walden  k.  SheAnme,  tfi  id.  409;  Baker  ■. 
Btavkpole,  fl  Coven,  420;  Sbelton  v.  Cocke,  8  Honf.  191;  Chardon  e.  Colder, 
aCooat  (S.  C.1686;  FUher  n.  Tncker,  1  M'Cord,  Ch.  177,  176 ;  Walker  v.  Dubarry, 
1  &.  K.  Manb.  180;  I^chomette  d.  Thomu,  5  Rob.  (Ia.)  172. 

(e)  Smith  r.  Lndlowi,  6  Johni.  267;  Johneon  v.  Beardalee,  16  id.  3;  Cadj  v. 
Slwpherd,  11  Rck.  MO ;  Biubao  v.  Boyd,  4  Paige,  IT ;  Qreenleaf  v.  Quini:?,  8  Fab- 
ield,ll. 

(J)  Brandram  v.  Wharton,  1  B.  A  Aid.  463 ;  Atkins  t>.  Tredgold,  2  B.  ft  C.  28. 
Bat  in  Perham  v.  BaTnall,  B  Moore,  C.  B.  666,  the  authoritj  at  the  caie  of  Wliitcomb 
K  Whiting  la  relnitated ;  and  It  waa  held  to  contAin  aonnd  doctrine,  to  the  aztant 
that  an  acknowtedgneni  wltbln  the  alz  yean,  by  one  of  two  makere  of  a  Joint  and 
•a* etal  note,  rerlret  the  debt  agvlnat  both,  though  the  other  had  ligned  the  note 
m  a  anraty.  Peaae  v.  Hint,  10  B.  ft  C.  US ;  Fritehard  v.  Draper,  1  Run.  ft  UyL 
191.  a.  r. 
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of  it  as  to  the  other  partner,  od  the  ground  that  the  power  to 
create  a  new  right  against  the  partnership  does  not  exist  in  any 
partner  after  the  dissolution  of  it  i  and  the  acknowledgment  of  a 
debt,  barred  by  the  statute  of  limitatioos,  is  not  tfae  mere  contin- 
uation of  the  original  promLie,  but  a  new  contract,  sprin^ng  out 
of  and  supported  by  the  original  consideration.  This  is  the  doc- 
trine, not  only  in  \ew  York,  Indiana,  PennsylTania,  Tenneseee* 

Georgia,  and  Louisiana,  but  in  the  Supreme  Court  of  the 
*  61    United  *  Staten  ;  (a)  and  the  law  in  England  and  in  this 

country  seem  equally  to  be  tending  to  this  conclusion.  (&}  ' 
Bat  there  ie  a  distinction  between  an  acknowledgment  which 
goes  to  create  a  new  contract,  and  the  declarations  of  a  partner, 
made  after  the  dissolution  of  the  partnership,  oonceming  facts 

(o)  BeU  V.  Harriion,  1  Petera,  3fil ;  Levj  v.  Ctudet,  17  Serg.  &  R.  120 ;  Searight 
V.  Cniigfaead,  1  Penn.  136;  Yandei  d.  LefaTour,  2  BUcU.  (Ind.)  371;  Hopkina  v. 
Bauki,  7  Coven,  660 ;  Baker  r.  SUckpoole,  9  id.  420 ;  Brewster  v.  Hardeman,  Dud- 
lejr,  188;  Lambetli  v.  Vawter,  6  Rob.  (La.)  128;  Van  Wjck  d.  NorTell,  2  Hnmph. 
102 ;  [ib.  166,629 ;]  Blipham  v.  Pattenon,  2  McL.  87.  In  thU  but  cue,  Hr.  Juitiin 
McLean  coniiden  the  English  rule,  that  the  admiition  of  one  partner,  made  after  the 
dUaolation  of  the  partnerahip,  and  even  of  a  paf  meat  made  to  him  after  tfae  dltaohi- 
tion,  is  good  evidence  to  bind  the  other  partneri,  to  be  well  settled  and  upon  aonnd 
principle! ;  bat  he  yields  hii  better  jadgment  to  the  C0Dtrai7  doclrine,  letlled  bj  the 
weight  of  American  authorjtj. 

(A)  Thii  Ii  contrary  to  a  dedtioo  in  Hortli  Carolina,  lo  H'lntire  v.  Olirer,  2  Hawkt, 
SOB,  and  recogniied  in  Willia  r.  Hill,  S  DeT.  &  Bat.  284,  and  In  Walton  e.  RobinMMi, 
6  Ired.  841 ;  but  It  ma;  now  be  considered  as  the  better  and  more  anthoritatiTe, 
and  perhaps  the  settled,  doctrine.  By  the  EagUsh  statute  of  9th  May,  1B88,  entitled 
"  An  act  rendering  a  written  memorandiun  oecessaij  to  the  ralidity  of  oertain  prom- 
isea  and  engagements,"  It  i*  declared,  in  reference  to  acknowledgments  and  promiaea 
offered  in  evidence  to  take  cases  out  of  the  statute  of  limitations,  that  jiunt  contrac- 
tors, or  executors,  or  administrators  of  any  oontractor,  shall  not  be  chargeabia 
In  respect  of  any  written  acknowledgment  (rf  bis  cocon  tractor,  Ac,  though  auch  cocon- 
tractor,  his  executors,  tc.,  may  be  rendered  liable  by  virtue  of  such  new  acknowl- 
adgment  or  promise.  The  like  law  In  Mass.  B.  B.  c.  120,  sec  14,  Oay  n.  Bowen, 
8  Met.  100;  Cady  v.  Shepherd,  II  Pick.  40a 

I  Tan  Kenren  n.  Parmalee,  3  ComsL  statute.     Tappan  v.  Kimball,  10  Fo*t  (SO 

6S8;    Shoemaker  u.   Benedict,    1    Kem.  N.  H.)  186  ;  Sage  r.  Ensign, 2  AUen,  246; 

(11  S.  T.)  178;  Payne  n.  Slate,  39  Barb.  Myers  v.  Slandart,  11  Ohio  St.  29,     And 

684 ;  Beppert  r,  Colvin,  48  Penn.  St  248 ;  Whitcomb  v.  Whiliog,  supra,  60,  temw 

Exeter  Bank  v.  Sullivan,  6  N.  H.  124 ;  still  to  be  followed  in  Connecticnt.    Bfa- 

Pennoyer  a.  David,  8  Mich.  407 ;  Myatts  sell  c.  Adams,  86  Conn.  296,  and  eariier 

V.  Bell,  41  Ala.  222 ;  [Tate  c.  Clemeota,  cases  died ;  Bettrdsley  d.  Hall,  36  Conn. 

16  Fla.  839.]     See  Batemao  o.  Finder,  8  270.     [See  also  UU  v.  Shattnck,  60  Yt. 

Q.  B.  674.    But  a  partial  payntent  to  a  421 ;  Menitt  v.  Day,  38  N.  J.  L.  83.] 
creditor  without  notice  of  the  dlasoiution         As  to  tlie  next  proposition  in  the  text, 

hM  been  held  to  take  the  case  oat  of  the  see  Ide  n.  Ingrabam,  6  Qray,  106. 
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which  traiiBpired  previouB  to  that  event ;  s&d  declarations  of  that 
character  are  held  to  be  admissible,  (c) 

If,  hovever,  in  the  terms  of  dissoladon  of  a  partnership,  one 
partner  be  authorized  to  use  the  name  of  the  firm  in  the  prose- 
cution of  suite,  he  may  bind  all  b;  a  note  for  himself  and  his 
partners,  in  a  matter  concerning  judicial  proceedings.  (<f) 

(8.)  Dealing  on  /Separate  Acemmt.  —  The  business  and  con- 
tracts of  a  partner,  distinct  from  and  independent  of  the  business 
of  the  partnership,  are  on  bis  ovn  account ;  and  yet  it  is  said 
that  one  partner  cannot  he  permitted  to  deal  on  his  own  private 
accoant  in  any  matter  which  is  obviously  at  variance  with  the 
business  of  the  partnership,  and  that  the  company  would  be 
entitled  to  claim  the  benefit  of  every  such  contract  («)  *  The 
object  of  this  rule  is  to  withdraw  from  each  partner  the  tempta- 
tion to  bestow  more  attention,  and  exercise  a  sharper  sagacity  in 
respect  to  bis  own  purchases  and  sales,  than  to  the  concerns 
of  the  partnership  *  in  the  same  line  of  business.  The  rule  *  52 
is  evidently  founded  in  sound  policy  ;  and  the  same  rule  is 
applied  to  the  case  of  a  master  of  a  vessel,  chained  with  a  cargo 
for  a  foreign  market,  and  in  which  he  has  a  joint  concern,  (a) 
But  a  person  may  become  a  partner  with  one  individual  of  a 
partnership,  withont  being  concerned  in  that  partnership ;  for 
though  A.  &  B.  are  mercantile  partners,  A.  may  form  a  separate 
partnership  with  C,  and  the  latter  would  have  no  right  to  a 

(«)  Parker  o.  Henill,  6  Oreenl.  41 ;  Mun  v.  Lock«,  11 N.  H.  246. 

(if)  Burton  r.  ImIi,  6  B.  &  Aid,  267. 

(i)  Pothier,  TraiEd  da  Con.  de  Soc  n.  69 ;  GlM«ln|[ton  r.  Tliwtitn,  1  Sim.  t  Btn. 
1S3;  FeathentoDhaugh  B.  Fenwkk,  17  Vn.  298;  Burtoo  u.  Wookej,  Mad.  A  Geld. 
{6  Had.)  367  ;  Rmiell ».  Aoatwick,  1  Sim.  G2 ;  Fawcell  r.  Wtiilebonn,  1  Rum.  A  Uj. 
1S2,  148.  In  the  oue  from  Veeef ,  one  partner  had  lecretly,  for  hi«  own  beneSt, 
obtained  a  renewal  of  the  lease  of  the  premieei  where  the  joint  trade  wa«  cMried 
on,  and  the  leaae  wai  held  to  be  a  tnut  for  the  benefit  of  the  cnpartnenhip.  See 
njhi.  It.  371. 

(a)  BoQlaT-Pat7,  Conn  de  Droit  Com.  iL  94.  [See  Oardna  o.  H'CatdieoD, 
4  Boa*.  634.] 

*  Bentle^v.CimTen,  I8BeaT.T5iI<nTe  Mncn.  4  0.  294;  Gemente  f.  Hall,  2  De 

r.    Carpenter,  80  Ind.    SS4;   Herrick  o.  G.  &J.  ITS;  Anderton  r.  Lemon,  4  Seld. 

Amea,  B  Boew.  115.    An  iruonction  wat  286. 

giMBted  in  England  r.  Cnrlfng,  6  Bmt.         for  the   limita    of   the    doctrine,    lee 

ISO;  Manhall  v.  JoIidmhi,   88  Ga.  GCW.  Lock  r.  Lynam,  4  Ir.  Ch.  188;   Wheeler 

[See  opedallj  Dean  «.  HcDowetl,  8  Ch.  n.  Sage,  1  Wall  618 ;  Weetcott  o.  Tyson, 

D.  $46.]  S8  Penn.  8t  389 ;  American  Bank  Note 

Aa  ts  liiir-.  •••  Cl^  t>.  Fitbwick,  1  Co.  e.  EdwM,  1  Lau.  S88;  66  Barb.  84. 
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share  in  the  profits,  nor  would  he  be  bonnd  for  the  eTigsgemeots 
of  the  house  of  A.  &  B.,  because  his  partneiship  would  only 
extend  to  the  house  of  A.  &  C.  (6)  *  But  such  involred  partner- 
ships  require  to  be  watched  with  a  jealous  obserratJon,  aud 
especialljr  if  they  relate  to  the  business  of  the  same  kind,  inas- 
much as  the  intention  of  the  person  belongiug  to  both  firms 
might  be  distracted  in  the  couflicta  of  interest,  and  his  Tigtlauce 
and  duty  in  respect  to  one  or  the  other  of  the  concems  become 
much  relaxed.  Partners  are  bound  to  conduct  themselves  with 
good  £aith,  and  to  apply  themselves  with  diligence  in  the  bosi- 
nesB  of  the  concern,  and  not  to  divert  the  funds  to  any  porpou 
foreign  to  the  trust,  (c) 

TTT,  Of  tlw  DiMolntloii  of  PutnmUp.  —  If  a  partnership  be  formed 
for  a  single  purpose  or  transaction,,  it  ceases  as  soon  as  the  bnsi- 

(b)  Ex  partt  B&iTow,  2  Rom'i  Cmm  in  Bankr.  362 ;  OlutingtOD  n.  Thwkll««,  1  Sim. 
A  Sta.  124, 138,  Lord  Eldon  there  refera  to  the  mm  of  Sir  ClurloB  RaTmoiid,  w 
contaJDing  the  doctrioe.  It  wu  alto  the  doctrine  of  the  civil  lav,  and  is  the  law  of 
tlioaecoimtriMwliich  follow  the  ciTil  law.  Socii  met  tocius,  meiMBOcEnsnonesL  Dig. 
17.  2.  20 ;  Pothier,  Traill  dn  Coo.  de  Soo.  n.  91 ;  Erak.  Init.  iL  6,  3,  aec.  22 ;  Bclfa 
Comm.  ii.  (164 ;  Civil  Code  of  I..naiiiana,  art  2842.  There  can  be  no  doubt,  aaid  Lord 
Ch.  J.  E^re,  1  Boa.  ft  F.  548,  that,  ta  between  tbemaelTes,  a  partDenliip  maj 
have  tranaactloDi  with  an  individual  partner,  or  with  two  or  more  of  the  partnen, 
having  their  aeparate  eatale  engaged  in  «onie  joint  concern,  bi  which  the  genenl 
partnenhip  li  not  interested ;  and  that  the;  ma;  convert  the  Joint  propertr  of  the 
general  partnership  into  tlie  lepante  property  of  an  individual  partner,  or  into  the 
jidnt  property  o(  two  or  more  partnen,  or  t  cmeerio.  See  aUo  Gow  on  Parta.  76j 
Collyer  on  Partn.  1T6-I7B ;  Story  on  ParCn.  [§  21B.] 

(e)  Stonghton  d.  Lriich,  1  Johns.  Ch.  470 ;  Long  v.  M^eitre,  lb.  306  i  Fawcett  b. 
Wbitebonse,  1  Ross.  &  My.  132  ;  Coilyer  on  Partn.  M.  If  the  partnership  snffera 
'  kw*  ttota  the  gross  negligence,  unslcilfulness,  fraud,  or  wanton  misconduct  of  a  part- 
ner, tn  the  course  of  their  bnaineis,  or  ft«Di  a  linown  deviation  from  the  partnenhip 
artictea,  be  1*  ordinarily  reaponsible  over  to  tlie  other  partners  for  aL  loiaes  and 
damages  sostained  thereby.  Maddefbrd  d.  Aoatwick,  I  Sim.  8U;  Pothier,  de  SodAtf, 
a.  183;  Story  on  Paitn.  [jj  IS^-HS.] 

>  SHtrportner*.  —  Hr.    Lindley   thinki  Maisachniettf  prevatli,  anlt,  26,  a.  1,  the 

that  before  the  case  of  Coz  v.  Hickman,  liability  ha*  been  tliought  to  exist.    Rtch 

aali,  25,  n.  1,  a  subpartner  might  perhaps  e.  Harrington,  18  Gray,  408.     But  see 

have  been  liable  to  die  credJton  of  the  Story  on  P.,  {  70,  Gray's  note ;  Reynolda 

principal  Arm  by  reason  of  his  pwticipa-  v.  Hicks,  19  Ind.  118 ;  [Bnmett  v.  Snyder, 

Htm  in  the  profits  thereof,  but  that  since  Bl  S.  T.  6G0.J 

that  decision  inuh  a  liability  ctmnot  attach  As  to  inlta  iMtweeo  flnos  wltti  a  eam> 

to  hin.    See  Fairholm  v.  MarjorilMoka,  moo  munher,  see  Col*  v.  BeynoM*,  IS 

Hot.  Dec.  (Seotdi),  14666;  8IIobs,L.C.  N.  T.  74;  6  Am.  Law  BeT.4T:  Roger*  v. 

on  Comm.  Law,  697  (published  in  Law  Rogers,  6  Ired.  Bq.  31;  [h  n  Saragv, 

tibmr).    When  dke  rale  estaUlabed  la  IS  N.  a  R.  866.] 
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nees  is  completed ;  attcl  nothing  can  be  more  nataral  and  reason- 
able than  the  rule  of  the  ciyil  law,  that  a  partnership  in  any 
hoBuess  shoald  cease  when  there  was  an  end  pat  to  the 
busineea  it»elf.  (d)  If  the  •  partneruhip  be  for  a  definite  *  58 
period,  it  terminates  of  course  when  the  period  arrives. 
Bnt  in  that  case,  and  in  the  case  in  which  the  period  of  its  dura- 
tion is  not  fixed,  it  may  terminate  from  various  causes  which  I 
■hall  now  endeavor  to  explain,  as  well  as  trace  the  consequences 
of  the  dissolution. 

A  partnership  ma;  be  dissolved  by  the  voluntary  act  of  tiie 
partiee,  or  of  one  of  them,  and  by  the  death,  insanity,  or  bank- 
ruptcy of  either,  and  by  judicial  decree,  or  by  such  a  change  in 
the  condition  of  one  of  the  parties  as  disables  him  to  perform  his 
part  of  the  duty.  It  may  also  he  dissolved  by  operation  of  law, 
by  reason  of  war  between  the  governments  to  which  the  partners 
respectively  belong,  so  as  to  render  the  business  caniedon  by  the 
associatiou  impracticable  and  unlawful,  (a) 

(1.)  Of  DistoliOion  &y  Voluntarjf  Act. — It  is  an  established 
principle  in  the  law  of  partnership,  that  if  it  be  without  any 
definite  period,  any  partner  may  withdraw  at  a  moment's  notice, 
when  he  pleases,  and  dissolve  the  partnership,  (i)  ^  The  civil 
law  contains  the  same  rule  on  the  subject,  (t;)  The  existence 
of  engagements  with  third  persons  does  not  prevent  the  disso- 
lution by  the  act  of  the  parties,  or  either  of  them,  though 
those  engagements  will  not  he  affected,  and  the  partnership  will 
sUll  continue  as  to  all  antecedent  oonoems,  until  they  are  duly 
adjusted  and  settled.  (<2)     A  reasonable  notice  of  the  disso- 

li)  IncL  8.  aSL  0.  Extineto  mbjecto,  tollitar  ■djunettmi.  Pothier,  Tralt€  dn 
Cod.  de  Sac  n.  140-148,  illastnte*  this  rule  in  hii  hidkI  manDar,  b^  k  number  of 
|Un  uid  tSuniliar  example*.     16  Johni.  491,  ■-  p. 

(a)  Imt.  3. 36,  wc  7,  8 ;  Vlnnlut,  h.  t  8.  36.  4 ;  Hub.  in  &»t  lib.  3,  til.  90,  leo. 
S;  Pothier,  TraM da  Con.  d»  Soc.  n.  147,148;  11  Vg».  6;  1  Swkntt  480,508,16 
John.  401. 

[b)  Fewock  e.  Peacock.  16  Ve*.  49  i  Featbentonhaogh  e.  Fenwlck,  17  Ym.  998 ; 
tcri  radon,  In  I  Swamt  608. 

(e)  InitS.96.4;  Code,  t  «7.  6. 

jd)  PoAler,  Tnatt  dn  Con.  de  Boa  n.  IGO,  m7«,  that  Hw  dlMotntloD  bj  the  act 

■  SUoMr  V.  Tlukw,  S4  Bart.  838;  «.  Daniel,  10  Hu«,  493  iFcatbcnrtonhanBh 

BeaTtfv.  Lawit,  14  Ark.  188.    Tor  warn  v.  Tamer,  26  Beav.  882 ;  AlIhniMi  e.  Bor- 

qaaliSeatloaa,  eren  when  the  partnenhip  riei,  16  W.  R.  739 ;   [Wood  v.  Woad,  9 

b  Mt  fat  *  daflnke  pariod,  or  when  a  L.  R.  Rk.  lOa   Comp.  Caopar  a  Pi«e,  84 

L.  T.  sa] 
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*  54  lution  might  be  very  *  advantageous  to  the  company,  bat  it 
is  not  requisite ;  aud  a  partner  may,  if  he  please,  in  a  case 
free  from  fiaud,  choose  a  very  unseasonable  momentfor  the  exer- 
cise of  his  right-  A  sense  of  common  interest  is  deemed  a  suffi* 
cient  security  ^aiust  the  abuse  of  the  discretion,  (a)  Though 
the  partnemhip  be  constituted  by  deed,  a  notice  in  the  gazette 
by  one  partner  is  evidence  of  a  dissolution  of  the  partnership 
as  against  the  party  to  the  notice,  even  if  the  partnership  articles 
require  a  dissolution  by  deed.  (&) 

But  if  the  partners  have  formed  a  partnerBhip  by  articles  for  a 
definite  period,  in  that  case,  it  is  said,  that  it  cannot  be  dissolved 
without  mutual  consent  before  the  period  arrives.  (0)  ^  This  is 
the  assumed  principle  of  law  by  J^rd  Eldon,  in  Peacock  v.  Pea- 
cock, (d)  and  in  Crawthay  v.  Maule,  (e)  and  by  Judge  Washing- 
ton, in  Pearpont  v.  Graham  ;  (/)  and  yet,  in  Marquand  v.  Netr 
York  Man.  Company,  (j)  it  was  held  that  the  voluntary  assign- 
ment  by  one  partner  of  all  his  interest  in  the  concern  dissolved 
the  partnership,  though  it  was  stipulated  in  the  articles  that  the 
partnership  was  to  continue  until  two  of  the  partners  should 
demand  a  dissolution,  and  the  other  partners  wished  the  business 
to  be  continued,  notwithstanding  the  assignment.  And  in  Skin- 
ner V.  Dayton,(^k')  it  was  held  by  one  of  the  judges,  (0  that 
there  was  no  such  thing  as  an  indissoluble  partnership.  It  was 
revocable  in  its  own  nature,  and  each  party  might,  by  giv- 
"55   ing*due  notice,  dissolve  the  partnership  as  to  all  future 

of  ft  pirtj  ought  to  be  done  In  gond  ftith,  and  aeuonably,  —  ddxt  tue  Jbda  bonajitk 
tt  ttrapalint.  He  itale*  the  Can  of  an  Hdvantftgeoui  bargain  for  tlie  partner*  lieing 
In  coQlemplaiiot),  and  one  of  them,  with  a  vietr  to  appropriate  tlio  bargain  to  bim- 
■elf,  iudi1enl7  diiiolrea  the  partnership.  A  d[i»olution  at  such  a  tnonient,  he  jnitlf 
concludes,  woaid  be  unayailing.  This  general  rule  wag  alio  the  doctrine  of  the  ciril 
lair.  Inst.  3,  tiL  20;  Di|t.  IT.  2.  65.  4;  Dumat,  b.  1,  tit.  8,sec.5;  Code  aril  of 
France,  art.  1809,  1870,  1871 ;  Code  of  Louisiana,  art.  28S6  to  2869 ;  2  Bell's  Comm. 
632,  6.S8 ;  United  StaUs  a.  Jarriea,  [DaTeii,  274.) 

(a)  17  Ves.  808,  SOS. 

(&)  Doe  dem.  Waithman  it.  Miles,  1  Starkie,  181  i  Cotljer  on  Fartn.  164 ;  St0>7  on 
F^rtn.  li  271.) 

(e)  Gow  OD  Fartn.  808,  805,  ed.  Phil.  183R 

((f)  16  Ves.  66.  (t)  1  S«aii«t  495. 

(/)  4  Wash.  284.  Ig)  IT  Johos.  626 ;  1  Whart.  881,  888,  a.  p. 

ih)  19Jobiu.688.  (it  Ur.  JnalkM  PlatL 

>  Smith  e.  Hnlock,  1  Robertson  (N.T.),  caae,  meaUoDsd  in  the  text,  see  the  caaai 
609l    Aa  to  the  principle  of  MarquoMTi     cited  69,  d.  1. 
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opacity  oF  the  firm  to  biod  Urn  by  contract ;  and  he  had  the 
same  legal  power,  even  though  the  parties  had  eoveiuuited  with 
each  other  that  the  partnersfaip  should  continue  for  such  a  pe- 
riod of  time.  The  only  oonseqaence  of  such  a  revocation  of 
the  partnership  power  in  the  intermediate  time  would  be,  that 
the  partner  would  subject  hiimielf  to  a  claim  of  dami^es  for  a 
tweach  of  the  covenant,  (a)  Snch  a  power  would  seem  to  be 
implied  in  the  capacity  of  a  partner  to  interfere  and  dissent  from 
a  purchase  or  contract  about  to  be  made  by  his  associates ;  and 
the  commentators  on  the  Institutes  lay  down  the  principle  as 
drawn  A^m  the  civil  law,  that  each  partner  has  a  power  to 
dissolve  the  connection  at  any  time,  notwithstandiug  any  con- 
veotioD  to  the  contrary,  and  that  the  power  results  from  the 
nature  of  the  association.  Tbey  hold  every  such  convention  null, 
and  that  it  is  for  &e  public  interest  that  no  partner  shoidd  be 
obliged  to  continue  in  such  a  partnership  against  his  will,  inas- 
mnch  as  the  conununity  of  goods  in  sach  a  case  engenders  dis- 
cord and  litigation.  (£) 

The  marrif^e  of  a  feme  »ole  partner  would  likewise  operate  as 
a  dissolution  of  the  partnership ;  because  her  capacity  to  act 
ceases,  and  she  becomes  sufojeot  to  the  control  of  her  husband  ; 
and  it  is  not  in  the  power  of  any  one  partner  to  introduce,  by  his 
own  act,  the  agency  of  a  new  partner  into  the  firm,  (e) 

(2.)  Bi/  Death.  —  The  death  of  either  party  is,  ipto/aeto,  from 
the  time  of  the  death,  a  dissolution  of  the  partnership,  however 
numerous  the  association  may  be.    The  personal  qualities  of 
each  partner  enter  Into  the  cousideration  *  of  the  contract,   *  56 
and  the  survivors  ought  not  to  beheld  bound  without  a  new 

{a)  In  Bitbap  v.  BrecklM,  1  Hoff.  Cli.  G34,  it  w>i  coiuidered  to  be  rather  doobt- 
fnl  whether  either  paitj  might  diuolve  tite  partnenhip  at  pleainre,  upoa  due  ootice, 
mud  jet  the  rale  of  tlw  tdrtl  law  iraa  deemed  the  moM  reaionable.  But  Mr.  Jutice 
Starr,  In  hi*  Commentuiea  on  Partnenhip,  {}  375,]  conaiden  it  qnile  nnreatonable  to 
aUoo  •  partoer  to  diieolre  the  partnenhip  ua  tpmie  from  mere  caprice  and  to  tlie 
gnat  injniyof  tbeconcera,  and  that  ft  ought  not  to  be  done,  except  miderKaBOnable 

(A)  Adeo  antnm  *iiem  e«t  ex  natora  eate  todetati*  niiini  diaieun  totam  dlieolrl, 
nt  qnamTl*  ab  initio  convenerll,  nt  locietM  perpetno  duiaret,  ant  ne  lioeret  ab  ea 
naflire  inritia  cceterii;  tamen  tale  pactum,  tanquam  fiictnm  contra  natnrain  Mcietatii, 
enjo*  in  wteninm  nulla  coitio  est,  coutemnere  licet.  Vinnioi,  in  In«t  3. 26.  4,  p).  ]  ; 
Vanftra,  lb.  t.  160 ;  Dig.  17.  S.  14 ;  Domat,  b.  1,  tit  8,  aec.  6,  ud  art.  1  to  8^  b^ 
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assent,  when,  perhaps,  the  abilities  and  skill,  or  character  and 
credit,  of  the  deceased  partner,  were  the  Inducements  to  the  for- 
mation of  the  connection,  (a}  Pothier  says,  that  the  represeat- 
attves  of  the  deceased  partner  are  bound  by  new  contracts  made 
in  the  name  of  the  partnership  by  the  survivor,  until  notice  be 
given  of  the  death,  or  it  be  presumed  to  have  been  received.  (6) 
But  Lord  Eldon  was  of  opinion  that  the  death  of  the  partner 
did,  of  itself,  work  the  dissolution  ;  and  he  was  not  prepared  to 
say,  notwithstanding  all  he  had  read  on  the  subject,  that  a  de- 
ceased partner's  estate  became  liable  to  the  debts  of  the  contina- 
ing  partners,  for  want  of  notice  of  such  dissolution,  (c) '  In  the 
Roman  law,  and  in  the  commentaries  of  the  civilians,  every  sub- 
ject connetited  with  the  doctrine  of  partnership  is  considered 
with  admirable  sagacity  and  precision ;  but,  in  tbis  instance,  tbe 
rule  was  carried  so  far,  that  even  a  stipulation  that,  in  the  case 
of  the  death  of  either  partner,  the  heir  of  the  deceased  should  be 
admitted  into  the  partnership,  was  declared  void.  ((2)  The  pro- 
vision in  the  Roman  law  was  followed  by  Aigou,  in  hU  Institutes 
of  the  old  Ii^^nch  law.  (e)  Pothier  was  of  opinion,  however, 
that  the  civil  law  abounded  in  too  much  refinement  on  tbu 
point ;  and  that  if  there  be  a  provision  in  the  original  articles  of 
partnership  for  the  continuance  of  the  rights  of  partnership  in 

(a)  Pothier,  Trail£  du  Con.  de  Soc.  n,  IM ;  Init.  3.  28.  5 ;  Vinniui,  h.  t. ;  F«uoe 
V.  ChunberUiD,  3  Ves.  Sen.  38;  Lord  Eldon,  Vulliamj  r.  Noble,  3  Meriv.  flU; 
Crmwihe;  v.  Haule,  1  Swaiul.  609,  and  note,  ib.  [Comp.  Butler  v.  American  Toj 
Co.,  40  Conn.  186 ;  DnfBeld  n.  Brsinerd,  45  Conn.  424 ;  Walker  t.  Wait,  50  Vt.  068.) 

ib)  Pothier,  Traits  du  Con.  de  Soc.  n.  156,  167.  The  Roman  law  alio  reqaired 
notice  to  the  Burviving  partnen  of  tbe  death  of  anj  partner,  before  that  erent  db- 
EOlved  tbe  partnenhip.    Dig.  IT.  2.  65.  10. 

(c)  Crawtba;  e.  CoUiiu,  16  Vei.  228;  Kidder  it.  Tajlor,  ciC«d  in  Oow  on  Part- 
nenhip, 2G0 ;  Vnlliamy  d.  Noble,  3  Herir.  614.  Tbe  laws  of  Louiiiaoa  do  not  ntiog- 
nine  Kij  antbority  in  a  BorviTing  partner,  and  he  cannot  admlniater  the  effecta  of 
the  partnenhip  tuitil  dalj  appobted  admhiifirator.  Notrebe  r.  McKlDiier,  G  Rob. 
(U.)18. 

(d)  Dig.  17.  2.  35,  62, 49.     [62,  3  9  T] 
le)  Init.  au  Droit  Fraofoit,  1,  8,  c.  28. 

1  And  It  «a«  directly  decided  that  it  whidi  aH  mnrt  Uk»  notice.  Bat  corn- 
did  not  In  Marlett  o.  Jackmao,  3  Allen,  pare  Bank  of  Ifew  York  v.  Tanderhmt, 
287;  tee  BUton  v.  Blakel;,  7  Grant,  32  N.  T.  66%  Aodu  to  tlie^ectof  tbe 
Ch.  (U.  C.)  214,  216;  (a*  to  caaei  of  death  of  a  member  of  a  jolnt'ttock  ccnn- 
ilmple  ageocj,  mtiit,  ii.  64S,  n.  1 ;  Jacquea  pan;,  aee  Baird'*  Ca«e,  I..  R.  6  Ch.  T2t>, 
v.  Worthington,  7  Onuit,  U.  C.  192,)  734.  A*  to  the  power  of  the  •nrvirot*  to 
dMth  b^g  aaid  to  be  a  pvUic  bet  at  mII  firm  property,  pati,  04,  n.  1. 
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the  representatives  of  the  deceased,  it  would  be  valid.  (/)     Hia 
opioioD  baa  been  followed  in  the  Code  Napoleon ;  (^)  and  in  the 
Eogluh  law,  auoh  a  proviwon  in  the  articles  of  partnership 
for  *  the  benefit  of  the  representattves  of  a  deceased  partner,   *  6T 
ia  not  questioDed  ;  and  it  was  expressly  sustained  by  Lord 
Talbot,  (a) 

A  commniuty  of  interest  still  existB  between  the  survivor  and 
the  representatives  of  the  deceased  partner ;  and  those  represent- 

(/)  Pothier.  ah' nfmi,  n.  145.  {g)  Art  18B8. 

(a)  Wreihun  v.  HadillettOQ,  1  Swuiit  614,  note ;  Crmwibftj  v.  Ibule,  1  SwuuL 
fiZl ;  Collier  on  Pkrln.  6, 6.  See  ilao  Pemrce  r.  Cluunberiain,  2  Vet.  Sea.  3S  i  Bai- 
nain  ■.  Shore,  S  Vei.  500;  Winter  r.  CnDnin^m,  8  Dow,  76 ;  Gnli  v.  Bajrtrd,  11 
Serg.  4  B  41 ;  Scholefleld  n.  Eichelb?rger,  T  Peten,  586.  If  one  pvtoer,  hj  will, 
contiDiiu  bUihAre  of  itock  in  >  partnenhip for  adeflnite period,  uid  tiie  partnenhip 
be  contiDDed  after  hit  death,  and  becomei  iniolTent,  the  partDenbip  crediCon  have 
no  claim  otbt  the  general  cnditon  to  the  aueti  in  the  hands  of  the  represeaCatiTei  of 
tba  deceaied,  except  aa  to  the  aueti  vetted  in  the  partnenhip  ftuida.  Er  porta  Gar- 
land, 10  Vei.  110  i  Pitkia  v.  Pitkin,  T  Conn.  807  ;  Thompton  s.  Andrewt,  1  M7.  A 
Keen,  lis.  In  the  caie  of  The  Loaltiana  Bank  v.  Eeoner't  Soccewion,  1  La,  881, 
alter  an  exteniWe  eiamination  of  the  commercial  lawt  and  ataget  of  Europe  and  the 
United  Statea,  it  waa  ooniidered  to  be  a  donbtfnl  point,  whether  alipolatlona  In  con- 
tracta  of  partnerehlp,  that  thej  maj  be  continoed  after  tlie  death  of  one  of  the  part- 
am  far  the  benedt  of  the  bein,  were  binding  on  the  latter  witbont  their  content 
Ther  were  not  to  binding  in  Loniiiana  at  the  time  of  the  adoption  of  the  code  of 
1808.  The  better  opinion  it,  that  they  are  not  anjwheie  abtolutelf  binding.  It  it 
at  the  option  of  the  repittcntatiTea ;  and  if  they  do  not  conaent,  the  death  of  the 
par^  pnla  an  end  to  the  partoerthlp.  If  no  notice  or  dliaent  be  giTen,  It  It  taid  that 
a  continnatkni  of  th»  partnenhip  will  be  pretnmed.  Pigott  v.  Bagle;,  H'Clel.  &  T. 
600 ;  Kenhaw  s.  Matthew*,  2  Rota.  02 ;  Colljer  on  Partn.  120-122.  If  the  tnrrivor 
carrin  on  the  bniinett  without  the  aaient  of  the  repretientatiTei  of  the  deceated  part- 
ner, thej  hare  tiieir  election  to  take  a  share  of  the  proflti  or  intereat  on  the  amonnt 
of  their  ihare.  Millard  e.  Ramwlell,  Harr.  Ch.  (Mich.)  373;  [Bemie  n.  Vandexer, 
18  Aik.  616,]  The  general  principle  It,  that  the  anett  of  a  deceated  parUier  are  not 
liable  for  debU  contracted  itttet  the  tettator'i  death,  except  nnder  the  direction  of 
Ua  will,  anthoiiiing  mcb  continuance  of  the  trade ;  and  new  crediton  are  confined 
to  the  fnndi  embarked  in  inch  trade,  and  to  the  penonat  retponaibUity  of  the  part; 
who  eoatlnaei  the  trade,  whetiier  at  executor,  trustee,  or  partner,  unleii  the  testator 
had,  b;  will,  bonnd  hit  general  ataelt.    Bnrwell  v.  Handerllle,  2  Dow,  500.  i' 

c*  8w,  eepedallj,  Royt  r.  Spiagne,  equally.    The  right  of  the  benefldariei 

108  U.  S.  618.    In  this  case  execntora  to  call  for  an  account  ol  the  estate  was 

allowed  proper^  of  the  testator  to  be  held  to  have  been  lost  b;  scqaiesoence. 

eootinBed  in  the  flrm  bniineta,  and  the  See  alto  as  to  the  rights  of  repreteDtatlTei 

mle  waa  held  lo  be  that  the  pmpertj  of  a  deceated  partner,  and  at  to  the  effect 

whkh  remained  tmchanged  was  tnbject  of  an  option  given  In  the  partnenhip 

flrit  to  debti  dne  befon  the  death  and  articlet  to  the  surviTon  to  purchase  a 

then  to  debu  due  after,  while  the  new  deceated  partner's  Intereit,  Yjie  v.  Fot- 

aapiltltiana  were  tnhject  to  all  the  debU  ter,  T  L.  B,  H.  L.  S1& 

[67} 


ny  Google 


•68  OF  PEBSONAL  PBOPEBTT.  [PART  T. 

ativefl  bave  a  right  to  insist  on  the  application  of  the  joint  prop* 
ert;  to  the  payment  of  the  joint  debts,  and  a  due  distribution  of 
the  surplus.  So  long  as  those  objects  remain  to  be  accomplished, 
the  partnership  may  be  considered  as  having  a  limited  oontiQa- 
ance.  If  the  survivor  does  not  account  in  a  reaoonable  time,  a 
court  of  chancery  will  grant  an  injunction  to  restriun  him  from 
acting,  and  appoint  a  receiver,  and  direct  the  accounts  to  be 
tdken.  (6)  ^  If  the  surviving  partner  be  insolvent,  the  effects  in 
the  hands  of  the  representatives  of  the  deceased  partner  are  lia- 
ble, in  equity,  for  the  partnership  debts ;  and  it  is  no  objection 

to  the  claim  that  the  creditor  has  not  used  due  ditigeDce  in 
"  58   prosecuting  the  surviving  partner  before  •  hi*  insolvency  ; 

for  the  debt  is  joint  and  several,  and  equally  a  charge  upon 
the  assets  of  the  deceased  partner  and  against  the  person  and 
estate  of  the  survivor,  (a)  ^ 

(8.)  By  Iruan^Uy.  —  Insanity  does  not  work  a  dissolution  of 

(ft)  fTjMirfe  Raan,6  Vei.126;  H(irtEr.9chrader,8  Vm.SITj  £x  ports  WiUiuns, 
11  Ya-  6 ;  Peacock  o.  FencDck,  16  Yes.  67 ;  WilmD  v.  Greenwood,  1  Swuut.  480 ; 
Crawihar  r.  Haole,  ib.  G08 ;  Miimj  t>.  Mumford,  0  Cowen,  44t ;  16  Johni.  498. 

(<■)  Hsmeralej  k.  ]>inbert,  2  Jnhni.  Ch.  606 ;  Him  Steech'i  Cue,  in  DeTBj-BCi  b. 
Noble,  1  Herir.  6S9.  The  credlion  of  th«  Arm  maj  ine  the  turrlriiig  partner,  and 
tbe  repreientatiTei  of  the  deceased  partner,  for  payment  out  of  the  aneti  of  tbe 
deoeaieil,  and  withont  showing  that  the  sorvWing  partner  was  insolrent.  Wilkfnion 
V.  Henderson,  1  H7.  &  Keen,  682.  A  snrrlvlnit  partner  may  set  off  a  debt  of  tha 
partnership  against  a  demand  against  him  In  his  own  right,  fi)r  lie  has  the  eidasire 
control  and  lettlenient  of  tbe  bosltiMS.  Slipper  n.  Stidstone,  6  T.  B.  493 ;  Craig  v. 
Henderson,  2  (Barr)  Fenn.  Sr.  301. 

I  Pwt,  01,   n.    1 ;    03  i    Hadgwick   b.  sUted  in  note  (a)  is  not  foUowed,  bnt  It 

Wimble,  0  Bear.  496;  Walker  v.  Hoiue,  is  held  that  the  joint  creditor*  hare  bo 

4  Ud.  Cb.  39 ;  Bilton  d.  Blakely,  7  Grant,  claim  in  equit;  against  the  patale  of  tha 

Ch.   (U.  C.)  214,  210;  Horrell  c.  Witta,  deceaved  partner,  except  when  the  iOT- 

L.  R.  1  P.  A  D.  103.  Tiring  partners  are  insolTent,  or  hara 

Bee  on  the  point  to  which  Ei  pnrit  been  proceeded  agninst  to  execatkn  U 

Garland  is  cited, in  note  (o),  lupra.  Cat-  law.    Patterson  v.  Brewster,  4  Edw.  Ch. 

bnifav.  Cntbnah,  IBear.  lS4;M'NeiIliei'.  862;    Lawrance    c.  Tnuleee  of  Ori^ian 

Acton.  1  Do  Q.,  M.  4  0.  7M ;  Scott  p.  Hon».  2  Den.  577 ;  pot.  64.  n.  (r) ;  Yooi^ 

lion,  M  BeaT.  434;  Rjchter  d.  Poppen-  hti  v.  Childs,  17  S.Y.  864;  Bennett  b. 

hoMn,  39  Row.  Pr.  82.  WmUblk.  16  Ga.  218 ;    [Doggelt  v.  Ihll 

See  a*  to  the  penooal  UabiUty  of  tbe  [01.,  186.1),  16  C.  L.  N.  308.     See  infi^ 

•zacntor  of  traateea,  ants,  33,  n.  1.  06,  n.  yi.] 

1  8m  Brown  v.  Douglas,  11  Sim.  383 ;         The  doctrine  of  Slipper  f.  SliditoDe, 

ffimbaU  n.  WUtner,  16  Ind.  280 ;  Yance  note  (a),  U  not  fallowed  in  eqnltj,  ana 

w.  Cowhig,  IS  Ind.  400 ;  Camp  b.  Grant,  the  case  b  criticised  in  Lindler  on  P- 

21  CouL  41 ;  Filljan  e.  iMfertj.  3  Fla.  73.  8d  ed.  617,  fiS4.  citing  AddU  v.  KtUsU, 

In  New  Tork   the  Eaglidi  doetiina  i  Her.  117. 
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partnerebip,  ipio  /ado.  It  depends  upon  circumstanoes  under 
the  Bouud  diacretiou  of  the  Court  of  ChaDOery.  But  if  the 
lUDacy  be  couSrmed,  and  duly  ascertained,  it  may  now  be  laid 
dovn  as  a  geueral  rule,  uotwithBtanding  the  decijdon  of  Lord 
Talbot  to  the  contrary,  that  au  partners  are  respeclavely  to  con- 
tribute skill  and  industry,  as  well  as  capital,  to  the  business 
of  the  concern,  the  inability  of  a  partner,  by  reason  of  lunacy, 
is  a  sound  and  a  just  cause  for  the  interference  of  the  Court  of 
Chancery  to  dissolve  the  partnership,  and  have  the  scoouqis 
taken,  and  the  property  duly  applied.  (&)  * 

(4.)  By  Bankruptcy.  —  Bankruptcy  or  insolvency,  either  of 
the  whole  partnership  or  of  an  individual  member,  dissolves 
a  partnership ;  and  the  assignees  become,  as  to  the  interest  of 
the  bankrupt  or  insolvent  partner,  tenants  in  common  with  the 
Bolvent  partoere,  subject  to  all  the  rights  of  the  other  part- 
ners ;  and  a  community  of  interest  exists  between  them  until  the 
affairs  of  the  company  are  settled.  The  dissolution  of  the  part- 
nership follows  necessarily  under  those  statutes  of  bankruptcy 
which  avoid  all  the  acts  of  the  bankrupt  from  the  day  of  his 
bankruptcy,  and  from  the  necessity  of  the  thing,  as  all  the 
property  of  the  bankrupt  is  vested  in  *  his  assignees,  who  *  59 
cannot  carry  on  the  trade,  (a)  A  voluntary  aaAionafide 
assignment  by  a  partner  of  all  his  interest  in  the  partnership  stock 
has  the  same  effect,  and  dissolves  the  partnership.  This  is  upon 
the  principle  that  a  partnership  cannot  be  compelled  by  the  act 
of  one  partner  to  receive  a  stranger  into  an  association  which  is 
founded  on  personal  confidence.  Socii  mei  socius,  socius  meus 
non  est.  (b') '     The  dissolution  takes  place,  and  the  joint  tenancy 

(b)  WmbuB  s.  HaddleMon,  cited  in  1  Swsiitt.  514,  nots ;  Sayer  v.  BsDnet,  1  Coi, 
107 ;  Wntai*  v.  Tajlor,  2  V«.  ft  B.  301  i  Jooei  v.  Soj,  2  Mj.  &  Keen.  126 ;  Milne  f. 
Bvtlett,  Alkin  t  Wymxt,  April,  1S39.  8m  il  lee.  11,  ad  fitem.  The  geoerU  nil« 
ntentioned  hf  Spmoer,  J.,  in  16  Johni.  67,  that  innnitj'  worki  a  dIuolDtion  of  • 
paitoenhip,  iniiit  be  taken  with  the  limitations  in  the  text    Storj  on  Fartn.  [{  296.] 

(a)  Fox  w.  Banbnrr,  Cowp.  446 ;  Lord  Eldon,  Ex  parte  WlUiamt,  II  Ves.  6 ;  Wil. 
•un  V.  GTeenwood,  1  Swanit.  482;  Marqnand  c.  N.  T.  Man.  Co.,  IT  Jolma.  626;  Oow 
on  PaKii.  804-806 ;  [Wilkini  n.  Darii,  2  Low.  Sll.] 

(6)  Intt  a  20.  8;  Dig.  17. 2.  20;  ib.  60.  IT.  47;  Fotliier,  Tndttf  de  Sodtft^.  n.  6T, 

*  LmTb.  Cole*,  1  De  G.,  H.  &  0, 171 ;    tion  of  Innacj  fonod  agalnM  •  pwtMr 
AiHMi.,SK.4J.Ml;  Bowlmda  «.  E*an*,     ip«),/!K(i>diualTed  the  psrtnenhip,  which 
SO  Bear.  SOS.    Bat  m«  Darit  r.  Lane,  10    leniu  to  be  contrary  to  the  KngUth  cmh. 
N.  H.    lee,   181.     In    U\»T  D.   Baker,   6     (See  Jonee  v.  Llofd,  18L.R.Eq.S66.1 
Uamph.  B6,  it  wu  held  Uiat  an  inqiuii-         i  Borton'i  Appeal,  13  Fenn.  Bt.  OT. 
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is  Sflverecl,  from  the  time  that  the  partner,  agdinst  whom  the  com- 
miBsioD  issues,  is  adjudged  a  bankrupt,  and  the  dissolution  relates 
back  to  the  act  of  bankruptcy.  The  bankruptcy  operates  to 
prevent  the  solvent  partner  from  dealing  with  the  partnership 
property  as  if  the  partnership  continued ;  ^  but  in  respect  to  the 
past  traasactionB,  he  has  a  lien  on  the  joint  funds  for  the  purpose 
of  duly  applying  them  in  liquidation  and  payment  of  the  partner- 
ship debts,  and  is  entitled  to  retain  them  until  the  partuerahip 
accountB  be  taken,  (c)  If  all  the  interest  of  a  partaer  be  seized 
and  sold  on  execution,  that  fact  will  likewise  terminate  the  part- 
nership, because  all  his  share  of  the  joint  estate  is  transfen-ed,  by 
act  of  law,  to  the  vendee  of  the  sheiifT,  who  becomes  a  tenant  in 
common  with  the  solvent  partners.  I  have  not  met  with  any 
adjudication  upon  the  point  in  the  English  law,  though  it  is  fre- 
quently assumed  ;  (d)  but  it  follows,  as  a  necessary  consequence, 
from  the  sale  of  bis  interest,  and  it  is  equivalent,  in  tliat  respect, 
to  a  voluntary  assignment,  (e)   It  was  also  a  rule  of  the  civil  law, 

ei;  Hai^Dind  t>.  N.  Y.  Had.  Co.,  IT  John*.  t&&;  Ex  parte  Barrow.  2  Rote,  366; 
Hnrraj  d.  Bogert,  14  Jolini.  318;  Mumford  v.  MuKs;,  8  Wend.  442;  Eingroui  >. 
Spurr,  7  Pick.  235;  Crawahkj  v.  Miule,  1  Swtntt.  «»;  RodrigUM  <•.  HeDeniwi, 
6  Jolmt.  Ch.41T;  EetclMni  v.  Ckrk,  9  Jobni.  144;  Slorj' on  P«rtn.  IK807,  S08;j 

npra,  KS,  It. 

(c)  Hsrre}'  v.  Crickett,  6  M.  &  8,  SS6 ;  Barker  v.  Goodftir,  11  Ym.  76 ;  DdtUm  ». 
Mordton,  17  Vm.  10S.  The  doctrine  In  equity,  aput  from  nay  statatei  of  tMrnkroplcj, 
Is,  that  upon  iniolTencj  of  a  flrni,  the  effects  »e  considered  m  trust  fiiod  for  the  paj- 
taeat  ot  ptrtoenliip  debts,  ratabl]',  and  eitber  party  rany  apply  to  hare  the  funds  ao 
appropriated.  A  bill  filed  for  an  account  and  d  ssolution,  aod  tite  appointment  of 
a  receirer,  bj  a  partner,  is  in  equity  equiTatent  to  nn  actual  assignment,  and  tlta 
appointment  of  a  receiier  arrests  the  power  to  give  preferences,  which  remains  ontU 
then.    Egberts  s.  Wood,  8  Paige,  621 ;  Waring  ».  Robinson,  1  HoD.  Cli.  ^4. 

(d)  So  alMed,  arguaido,  in  Sayer  d.  Bennet,  1  Montagu  on  Parte,  note  16;  Ch>w 
OD  Partn.  810. 

(c)  Mr.  Justice  Story  (w  Partoenbip,  [jf  311,  81S|)  conaiden  it  to  follow,  ot 

But  thb  mutt  be  taken  with  tome  can-  e.  London  &  N.  W.  R.  Co.,  11  Hare,  82S ; 

tion.    See  Taft  f.  Botlum,  14  Hck.  822;  Renton  v.  Chaplain,  1  StockL  02.     Be« 

Simmon*  e.  CnrtU,  41  Me.  S78, 377 ;  Ren-  Perens  u.  Johnson,  S  Sm.  A  G.  419.    Mere 

ton  o.  Chaplain,  1  Stoekt.  62,  66 ;  SiRte  insolTency,  without  any  stoppage  of  pay- 

V,  Quick,  10  Iowa,  461 ;  Buford  v.  Neely,  ment,  astignment,  or  legal  proceedinga, 

2  Dev.  Eq.  481 ;  Bank  of  V.  C.  v.  Fowle,  doea  not  operate  per  ss  as  a  diiiolutioa. 

4  Jonet,  Eq.  B ;  ante,  64.  Arnold  v.  Browo,  24  Rck.  80,  94 ;  pett. 

At  to  fuTolnntary  transfer  by  the  tale  66,  n.  2;  Si^el  e-  Cbldtey,  38  Pan.  Sb 

on  execution  of  the  interett  ot  a  pwtDer,  279. 

the  text  It  conflmwd  by  Haberthon  v.  *  But  tee  port,  M,  n.  1. 
Blniton,  1  De  G.  *  8m.  121 ;  AtpinwaU 
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that  the  partnership  was  disBolved  hj  the  inBolvency  of  one  of  the 
members,  and  an  assignment  of  his  property  to  his  creditora, 
*  or  by  a  compulsory  sale  of  it  by  judicial  process  OQ  behalf   *  60 
of  his  creditors,  (a) 

(5.)  By  Judicial  Decree.  —  We  have  seen  that  the  partnership 
may  be  dissolved  by  the  decree  of  the  Court  of  Chancery,  in  the 
case  of  insanity.  It  may  also  be  dissolved  at  the  instance  of  a 
member,  and  gainst  the  consent  of  the  rest,  when  the  business 
for  which  it  was  created  is  found  to  be  impracticable,  and  Qte 
property  invested  liable  to  be  wasted  and  lost.  (6)  It  may  be 
dissolved  when  the  whole  scheme  of  the  association  is  found  to 
be  visionary,  or  founded  upon  erroneous  principles,  (c)  So,  if 
the  conduct  of  a  partner,  as  by  habitual  drunkenneiiS  or  other 
vices,  be  such  as  rendets  it  impracticable  to  carry  on  the  business, 
or  there  be  a  gross  abuse  of  good  faith  between  the  parties, 
the  Court  of  Chancery,  on  the  complaint  of  a  partner,  may,  in  its 
discretion,  appoint  a  receiver,  and  dissolve  the  association,  not- 
withstanding the  other  members  object  to  it.  (d)  But  the  court 
will  require  a  strong  case  to  be  made  out,  before  it  will  dissolve 
a  partnership,  and  decree  a  sale  of  the  whole  concern.  It  may 
restrain  a  single  partner  from  doing  improper  acts  in  future,  or 

conrie,  that  bj  the  ule  the  pBrtoenhip  it  diMolved  ib  At  txttnl  oftht  right  and  ititarttt 
teried  M  and  ntd.  The  asle  labn^tei  the  purcfaaMr  to  the  right*  of  tha  debtor 
parlner,  >ad  b«  becomea  *  teaant  in  commoa,  and  not  a  partner.     [See  n.  I.] 

{a)  DicL  da  Disest,  p«r  Tbevenot,  DeiMolei,  art  Soci^C^,  o.  60,  TO.  A  dli- 
charge  of  one  partDer  anderabankraptcommitaionlt  no  dUchargeof  the  other;  and 
tlie  creditor  can  me  the  oilier  partner  for  the  balance  of  hia  debt,  notwithitandiog  he 
pcoraa  hia  debt  under  the  bankrupt  coromiwlon.  2  M.  ft  S.  26, 444 ;  Hanafleld,  C.  J., 
in  4  Tannt.  828.  Even  a  releaae  to  one  partner  will  not  deprire  the  creditor  of  Ml 
reoiedj  aftainat  the  other,  if  attended  with  a  proviio  that  it  ahould  not  aSect  hi>  rem- 
edy agalnit  the  other.  S0II7  v.  Forbae,  cited  by  Baylef,  J.,  In  Twopenny  v.  Young, 
SB.  AC.  206.  Thonghanabwlute  techniual  releate  of  one  jolat  debtor  releaKi  all, 
yet  a  mete  covenant,  not  to  ine  one,  doea  not  m  operate.  7  Johna.  207;  4  Qreenl. 
^1 ;  a  TannL  289  ;  9  Cowen,  S7.  A  creditor  may,  therefore,  unite  in  a  petition  for 
a  diacharge  of  one  joint  partner,  under  the  inaolTent  acta  in  thii  country,  without 
deatroying  hia  right  of  action  againat  a  aolvent  partner.  A  judgment  againat  one 
partner,  or  a  anfaatitution  of  an  obligation  of  a  higher  nature  againat  a  partoer,  extin- 
guialiea  the  pulnerthlp  debt  of  an  inferior  degree.    Hoale  v.  Hollina,  11  QUI  St  3. 11. 

(A)  Baring  r.  Dix,  1  Cox,  21S. 

(c)  Bncldey  v.  Cater,  and  PeartM  v.  Piper,  refbrred  to  for  that  purpose  fay  Iiord 
EUoo,  In  3  Tea.  &  B.  181.  See  alio,  to  the  tame  point,  Hveve  r.  Parkiua,  2  Jac-  ft 
W.  S^O.  In  theee  caaet  of  a  bill  in  clui&cery,  for  tbe  dlatolution  of  a  partnerahip,  all 
the  nembert,  bowcTor  nntaerout,  mnai  be  partiet  to  the  bill,  Ibr  they  all  have  an 
inlerett  in  the  luit    Long  v.  Tntige,  2  Sim.  S69. 

[d)  Gov  on  Partn.  114;  lAmblerr.  Whipple,  20  WalL  548.} 
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enforce  the  due  obaervaace  of  negative  duties  aoJ  oliligatione ;  (e) 
but  the  partiefi,  as  Id  aoother  kind  of  p&rtDeraliip,  enter  iuto  it 
for  better  aod  worse ;  and  the  court  has  do  juriiidictioD  to  make 
a  BeparatioD  between  them  for  trifling  causes,  or  for  fugitive  or 
temporary  grievances,  involving  no  permanent  mischiefs,  or  be- 
cause one  of  them  is  less  good  tempered  or  accommodating  than 
the  other.  The  condact  most  amount  to  an  exclusion  of  one  part- 
ner &om  his  proper  agency  in  the  house,  or  be  such  as  ren> 

*  61    ders  it  impossible  to  carry  on  the  business  upon  the  *  terms 

stipulated,  (a) '  A  breach  of  covenants  in  articles  which  la 
important  in  its  conuequences,  or  when  there  has  been  a  studied 
and  continued  inattention  to  a  covenant,  and  to  the  application 
of  the  associates  to  observe  it,  will  be  euffioiefit  to  authorize  the 
conrt  to  interfere  by  injunction  to  restrain  the  breach  of  the 
covenant,  or,  under  circumstances,  to  dissolve  the  parlnei-ship.  (4) 
The  French  law  also  allowed  of  a  dissolution  within  the  stipu- 

(>)  CoUyet  OD  Parto.  288-240;  Kemble  v.  Emo,  4  Sim.  838;  StfOry  m  Furta. 
[{i  224,  226.] 

(o)  Wkien  r.  Taylor,  2  Ym.  £  B.  290 ;  Goodnuui  v.  Whitcomb,  1  Jac  4  W.  GW, 
G02;  Collier  on  Paru.  S86;  Slot?  on  Parto.  [§9225,226,229;]  OowonPtftn.  Ill, 
112,  114,  lie. 

(«)  HanhaU  v.  Colman,  3  Jac  &  W.  266. 

I  Ditnlvtiom,  —  Itijimelim.  —  Btcaver.  Id  Mme  ca«e»  when  a  dit*oluti<n  ia 

The  text  ia  oonflnned   by  Andenon  v.  not  Miiight,  an  uvnnclionmaj  be  panted, 

Andenon,  2S  Bear.  190;  Hall  n.  Hall,  3  for  imtaiiM,  to  reitraui  other  membera 

Mactk  &  0. 70. 80.     Bee,  geaenill;,  HjDCa  from  pre  Tenting  one  partaer*!  taking  part 

c.  Stewart,  10  B.  Hon.  429;  Fogg  c  Johns-  In  the  botlneM  of  the  Ann,  or  to  mtrain 

ton,  2T  Ala.  432;  Em^  v.  Hi^ward,  80  one  who  has  mucondncted  hiwaelt  from 

Bear.  168;  [Latood  v.  Deem*,  62  How.  interfering  further.      Anon.,  2  E.  «  J. 

Pr.  41 ;  Gerard  v.  Oateaa,  84 IIL  121.]  441 ;  HaU  v.  HaU,  8  Maini.  ft  Q.  TO ;  Eng> 

A  partoenhip  for  a  certain  term  maj  land  d.  Curling,  B  Beav.  129 ;  [Clemcnia 

be  dtMolTed  agalnit  the  will  of  one  of  the  d.  Norrii,  8  Ch.  D.  129.]    But  ordinarily 

member*  if  mnttial  confidence  i«  at  an  a  recd'er  will  not  be  appointed  onleaa 

end,  or  if  mutual  ill-feeling  makes  it  im-  with  a  view  to  dissolving  the  partoenlilp. 

pos^Ue  to  carry  OD  the  business  benefl-  ArAt.  57;   post,  68;  Hall r.  HaU,  supra; 

cially.    Smith  v.  Jeyes,  4  Bear.  608 ;  Har-  Boberts  v.  Eberbardt,  Kay,  148 ;  Heon  v. 

riaon  B.  Tennant,2I  Bear.  482;  Watney  Walih,2Edw.Cb.l20i  Walker r. Boos*, 

V.  Wells,  3D  Bear.  66;  Leary  r.  Shout.  33  4  Md.  Ch.  89;  Speights  c  Peters,  0  Gill, 

B««iT.  682;  Baxter  v.  West,  1  Dr.  4  Sm.  472;  Hadgwick  v.  Wimble,  6  Bear.  496; 

173;  Blake  f.  Dorgan,  1  Greene  {Iowa),  Sloao  d.  Uoore,  37  Penn.  St.  217;  [Co- 

£37;  Slemmer**  Appeal,  58  Fenn.  St.  168;  viUei'.GUaMn,lS  W.  Va.814,S2G.I    See 

Keghortner B.  Weisaenbom, 5 C. E. Green  Sheppard  v.  Oienfbrd,  1  Kay  4  J.' Ml; 

(20N.J.  Ch.),I73.    See  Meagber  n.  Cox,  Benton  v.  Chaplain,  1  Slockl.  Ol,  70. 
87  Ala.  201. 
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lated  period,  if  one  of  the  parties  was  of  such  bad  temper  t^iat 
the  other  could  not  reasonably  live  with  him,  or  if  bis  conduct 
ms  BO  irr^:uUr  as  to  cause  great  injury  to  the  society,  (c)  A 
mere  temptation  to  abuse  pnrtnei'sbip  property  is  not  sufficient 
to  induce  the  court  to  interfere  by  iujuoction ;  but  when  a  part- 
ner acts  with  gross  impropriety  or  folly,  and  there  id  a  stroi^ 
probability  that  the  safety  of  the  firm,  and  the  rights  of  credit- 
ors, depend  upon  the  interference  of  chaucery,  it  forms  a  proper 
ease  for  the  proteotioD  of  that  jurisdiction  to  be  thrown  over  the 
concern,  (tf) 

Id  some  instances,  chancery  will  restrtun  a  partner  from  an 
anreasonable  dissolation  of  the  connection,  and  on  the  same  prin- 
eifde  that  it  will  interfere  to  stay  waste  and  prevent  an  irrepa- 
rable mischief;  and  such  a  power  was  astiumed  by  Lord  Apsley, 
in  1771,  without  any  question  being  made  as  to  the  fitness  of  the 
exercise  of  it.  (e)  In  the  civil  law,  it  was  held  by  the  civilians 
to  be  a  clear  point,  that  an  action  might  be  instituted  by,  or  on 
behalf  of  the  partnership,  if  a  partner,  in  a  case  in  which  no  pro- 
vision was  made  by  the  articles,  should  undertake  to  dis- 
solve the  partnership  at  an  unseasonable  moment ;  *  and  *  62 
they  went  on  the  ground  that  the  good  of  the  association 
ought  to  control  the  convenience  of  any  individual  member.  (<■) 
But  such  a  power,  acting  upon  the  strict  legal  right  of  a  party, 
is  extremely  difficult  to  define,  and  I  should  think  rather  hazard- 
ous and  embarrassing  in  its  exercise. 

(6.)  By  the  IntAUity  of  the  Partiet  to  aet.  —  Pothier  says,  that 
if  a  partnership  had  been  contracted  between  two  persons, 
founded  on  the  contribution  of  capital  by  the  one  and  of  per- 
sonal labor  and  skill  by  the  other,  and  the  latter  should  become 
disabled  by  the  palsy  to  afford  either  the  labor  or  skill,  the  part- 
nership would  be  dissolved,  because  the  object  of  it  could  not  be 

(e)  lut  an  Droit  Fraofoit,  pw  Argoa,  li.  24a 

id)  Glauioftoo  B.  Tbw^les,  1  Sim.  k  Stu.  124 ;  Hllet  i>.  TbomM,  9  Sim.  600; 
TUg^Dun,  C.  J.,  11  Serg.  AR.4a;  Story  on  Puln.  [S22Tj|  Lord  Eldon,  In  Hood  v. 
AMon,  1  Run.  412, 416,  Mr.  JniUce  Btory,  {%%  286, 202,]  and  Colljer  on  Partn.  196, 
ISS,  hare  •unmed  up  the  whole  doctrioe  on  the  catuei  proper  for  diMoluUi»i  ot  part- 
netahip  by  ft  decieB  Id  equi^. 

((}  Charany  v.  Van  Sommar,  cited  In  S  Wood.  Lea  413,  aod  1  Swaoat.  612,  note. 

(a)  Dig.  17. 2.  OG.  6;  Pothier,  Tiai[«  du'Con.  de  8oc.,  n.  IGO,  161,  164.  Bj  the 
Boman  law,  tajt  Mr.  Jiutlce  Btory  (Comm.  on  Partn.  [%  370]),  a  partner  mtghl,  bj 
Ua  own  act,  primarilj  Indit  upon  a  diuolutioii,  which,  howerer,  would  not  tw  ralid 
imlaM  fiir  Jiiat  caote,  sad  afflnnad  to  be  to  b^  a  court  of  juitice. 
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fu1£Iled.  (6)  This  conclasioii  would  be  extremely  reasonable, 
for  the  case  would  be  analogous  in  principle  to  that  of  iosanitj, 
and  equally  proper  for  equitable  relief.  The  same  result  would 
arise  if  one  of  t)ie  partner  had  lost  his  capacity  to  act  tut  jurit, 
by  oonviction  and  attainder  of  treason,  or  by  absconding  for  debt, 
or  crime,  or  felony,  or  any  state-prison  offence,  (c} 

If  the  partners  were  subjects  of  different  governments,  a  war 
between  the  two  governments  would  at  once  interrupt  and  render 
unlawful  alt  trading  and  commercial  intercourse,  and,  by  neces- 
sary  consequence,  work  a  dissolution  of  all  commercial  partner- 
ships  existing  between  the  subjects  of  the  two  nations  residing 
within  their  respective  dominions.  A  state  of  war  creates  disa- 
bilities, imposes  restraints,  and  exacts  duties,  altc^ether  incon- 
sistent with  the  continuance  of  every  such  relation.  This  subject 
had  been  largely  discussed,  and  tlie  doctrine  explicitly  settled 
and  declared  by  the  courts  of  justice  in  New  York,  (d)  ' 

(7.)  Oontequencet  of  the  DittoltUion.  —  When  a  partnership  is 
actually  ended  by  death,  notice,  or  other  effectual  mode,  no 
*  6S  person  can  make  use  of  the  joint  '  property  in  the  way  of 
trade,  or  inconsistently  with  the  purpose  of  settling  the 
afifairs  of  the  partnenihip,  and  winding  up  the  concern.  The 
power  of  one  partner  to  bind  the  firm  ceases  immediately  on  its 
dissolution,  provided  the  dissolution  be  occasioned  by  death,  or 
bankruptcy,  or  by  operation  of  law,  though  in  cases  of  a  volun- 
tary dissolution,  due  notice  is  requimte  to  prevent  imposition  on 
third  persons  who  might  continue  to  deal  with  the  firm,  (a)  The 
partners,  from  that  time,  become  distinct  persons,  and  tenants  in 
common  of  the  joint  stock.  One  partner  cannot  indorse  bills  and 
notes  previously  given  to  the  Arm,  nor  renew  a  partnership  note, 
nor  accept  a  bill  previously  drawn  on  it,  so  as  to  bind  it.  He 
cannot  impose  new  obligations  upon  the  firm,  or  vary  the  form  or 
character  of  those  already  existing,  (b)  *     If  the  paper  was  even 

(b)  TnEU  du  Cod.  de  Soc.,  n.  143,  162 ;  BeU'a  Comm.  IL  «Si.  086. 
(e)  Stoi7  on  Fartn.  |j  304 ;]  Wliltmtua  b.  Leonud,  3  Pick.  177. 
(if)  Griiwold  r.  Waddington,  IS  Johni.  G7 ;  s.  c.  16  Johns.  13B. 

(a)  Story  on  Fartn.  [}  836;)  [anli.  ST.  n.  1.] 

(b)  Toira7  tt.  Baxter,  13  Vt.  452 ;  Woodwoitli  c.  Downer,  ib.  G22.    Bnt  a  nUmd 

1  Ante,  i.  67,  n.  1 ;  Woods  v.  Wilder,  '  See,  generallj.  Fallow*  ».  Wjmvt, 

48  N.  T.   164 ;   The  William   Bugaley.  88  N.  H.  361 ;  Bower  v.  DoogUM,  26  Ga. 

6  Wait  87T,  407;   (McAdani's  E>n.   v.  714;  Cunningham  v.  Bragg, S7  Ala.  4M , - 

Baw«a,  9  Bush,  16.)  Ujatte  i>.  BeU,  41   AU.  222;  Wliitv  w. 
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indorsed  before  the  diBsoIutioQ,  and  not  pat  into  circulation  until 
afterwards,  all  the  partaers  most  unite  in  putting  it  into  circula- 
tion, in  order  to  hind  tliem.  (e)  But  until  the  purpose  of  finish- 
ing the  prior  concerns  be  accomplished,  the  partnership,  as  we 
have  already  seen,  may  be  said,  in  a  qualified  sense,  to  continue, 
and  if  the  object  be  in  danger  of  being  defeated,  by  the  unjusti- 
fiable acta  or  conduct  of  any  of  the  partners,  a  court  of  equity 
will  interfere,  and  appoint  a  manager  or  receiver  to  conduct  and 
settle  the  buunese.  (J)  A  dissolution  is,  in  some  respects,  pi-o- 
spective  only,  and  either  of  the  former  solvent  and  competent 
partners  can  collect  and  receive  payment  of  debts  due  to  the 
firm,  (e^  and  adjust  unliquidated  accounts,  and  give  acquittances 

pvtner  mmj  gire  BDtharitj  aven  fay  pMol  to  b  conttcuiug  partner,  who  U  winding 
■p  Um  ooDwrn,  to  indone  lull*  in  the  pMtnenblp  nune,  nfler  a  diuulution  of  tha 
putnenhip.  Smith  v.  WinUr,  4  U.  &  W.  464.  Bat  *fter  the  diisolution,  one  part- 
■cr  cannot  gire  a  cogMot  for  the  flitn.     Rathbone  v.  Drakeford  6  BiiiR.  375. 

(e)  Kilgonr  b.  Finljxni,  1  H.  B1.  166;  Abel  ■>.  Sntton,  S  T^^.  lOB;  Laniing  p. 
Qaine,  2  Jofaoa.  300;  Sanford  c.  Micklet,  4  id.  221;  Folti  v.  Pourie,  2  l>eH)u.  Ch. 
40;  fUhsr  c.  Tncker,  1  H'Cord,  Ch.  ITS;  Poignand  ■>.  UverDiore,  IT  Haitln,  324; 
T«tabBCkbe«  Bank  r.  Dnnwil,  6  MaMin,  66 ;  Woodford  d.  Dorwln,  S  Vt.  B2 ;  National 
Bank  p.  Norton,  lHiU(N.Y.),  672;  Dickenon  v.  Wheeler,  1  Humph.  61;  S tor;  on 
Partn.  [)  322.] 

(if)  Wiiwn  V.  Greenwood,  1  Swanit.  480;  Crawihaj  tr.  Manle.  lb.  60e,  628: 
Gowao  D.  JeSriea,  2  Aihmead,  298;  Peacock  o.  Peacock,  IS  Vei.  49,  67;  Ex  part* 
Boflln,  e  Vea.  llS,  12fi ;  Hurray  v.  Muuford,  6  Cowen.  441 ;  Crawihay  m.  Collina,  16 
V«a.28e:  Story  on  Partn.  403-4T0, 476,  476;  Ei  porta  WilliamB,  11  Vei.Gi  Gow  on 
Parta.  114,  281,  232,  36«;  Collyer  on  Partn.  220,  240-244.  After  the  dtuolution, 
•acfa  partner  become*  a  Inuite  for  the  olben,  aa  to  the  partnerthip  funds  in  hii  hand*, 
in  order  to  effect  a  &ir  lettletnent  and  ]u«t  distribution  of  the  effects,  But  U  aoy 
one  payi  orer  the  fiindi  in  Ml  poiaeaaion  to  the  oattBg  portlier,  or  general  receiver  of 
tbe  truat,  be  ia  not  liable  for  the  huolTency  of  the  latter,  If  the  payment  *aa  not  made 
in  bad  faith.     Allison  v.  Daridton,  2  Der.  Eq.  70,  84. 

(()  Piatt,  J.,  19  John*.  148;  King  b.  Smith,  4  Carr.  t  P.  108.  By  the  New  Tork 
atatnte  of  April  18,  1888,  c.  267,  entitled  "  An  act  for  the  relief  of  partners  and  joint 
debtora,"  on  the  disaolntioo  of  any  copartnanhip  firm,  by  content  or  otherwiie,  an; 
indiridiial  thereof  may  make  a  compromiae  with  all  or  any  of  the  creditors,  and 
obtain  a  dischar^,  a*  far  aa  tespecta  himself  only;  but  anch  composition  or  com- 
(romisa  aball  not  impair  the  right  of  the  creditor  making  It  to  his  remedy  againit  the 
other  members  of  the  Ann,  nor  impair  the  right  of  tlie  other  copartners  to  call  on 
tneh  partner  for  his  ratable  proportioD  of  sach  partnership  debt.  Thia  itatnte  pro- 
vision extenda  equally  to  Joint  debtora,  an;  one  of  whom  may  compound  tbr  faia 

Tudor,  at  Tex.  SS9 : 1.nmberman'B  Bank  ardsnn,  8  Sneed,  608 ;  Van  Yalkenburg 
V.  Pratt,  61  He.  668;  Lusk  e.  Smith,  8  «.  Bradley,  14  Iowa,  108;  Lange  b.  Ken- 
Barb.  670;  Hnrat  v.  Hill,  8  Hd.  899;  oedy, 30 Wis. 279;  Long n. Story,  10 Ho. 
Parker  ».  ConsJna,  2  Gratt.  872;  Palmer  630.  But seeRobiiisonp.Taylar,4(Ban) 
».  Dodge,  4  Ohio  St.  31 ;  Fowler  e.  Rich-    Penn.  8l.  242. 
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and  discharges.  (/)  On  the  dissolution  by  death,  the  surviving 
partner  settles  the  affairs  of  the  concern,  and  the  Court  of  Cbau- 
oery  will  not  ari-eat  the  buuness  from  him,  and  appoint  a  receiver, 
unless  coofideuce  be  destroyed  by  his  misman^ement  or  improper 
eonduct  (jg)  The  surviving  partner  (or  partners,  as  the  case 
may  be)  is  alone  suable  at  law,  and  he  is  entitled  to  the  po»- 

*  64    session  and  disposition  of  the  assets,  to  enable  *  him  to  dis- 

charge the  debts  and  settle  the  concern,  (a)  ^  But  relief  may 

}<Hiit  indebtedneM,  under  the  ume  limitatioiu.     Tbe  proper  raraedj  for  one  putiwr 
■gaiiut  the  other,  ia  by  m  bill  in  chancerr,  or  lui  actioa  of  accoant  tx  la*. 

(f)  Fox  c.  Huibmy,  Cowp.446;  Smith  r.  Oriell,  1  But,  36.?  i  Hirref  r.  Cricket^ 
6  M.  £  S.  330-344 ;  3  BeU'i  Camm.  648 ;  Story  on  Fartn.  [f  S  328,  341.] 
(yl  PhiUpa  V.  AtkinioD,  2  Bro.  C.  C.  272 ;  Evani  t.  Etriu,  S  Paige,  ITa 
(o)  Barney  v.  Smith,  4  Harr.  &  J.  4SA;  Mnriay  d.  Mumford,  S  Cowen,  441; 
9  Bell'a  Comm.  046.  In  Louiiiana,  the  lurriTiog  partner  doea  not  poa*«u  tlie  ri^t, 
aatil  he  ii  authoriied  by  tlie  Court  of  Probatei,  to  lue  alone  fbr,  or  receiTC  parlneiv 
•hip  debu.  Flower  v.  O'Conner,  7  La.  104 1  Connelly  s.  Clieevera,  18  id.  80 ;  10  id. 
402,  404,  B.  F.  This  \t  an  anomaly  in  the  Engliih  law  of  partnerthip ;  lat  it  rollowa 
the  doctrine  of  the  French  law,  which  will  not  allow  the  annrlTiDg  partners,  after  the 
dbioiation  of  tlie  partnenhlp,  to  adminiiterthe  concemi  of  the  partnerahip.  ooreTea 
to  receive  payment  of  debti  due  to  the  ume.  They  mn«I  apply  to  the  ooaria  of  JM- 
tice  for  power.  Fothier,  de  8oc<M  ».  157,  168,  100 ;  CirU  Code  of  Fnnce,  art  1866, 
1872;  Slory  OD  Fartn.  [SSSS;)  Code  of  Louiaiana,  art.  2862,  2B6& 

*  At  ta  tha  jienetn  of  a  partntr  aJUr  dit-  bankruptcy  bad  intarTeiied,  and  can  am- 
lalvtim,  aee,  generally,  Butchart  o.  Drei-  fer  a  title  to  (lie  whole  of  the  property 
■er,  10  Hare,  453;  4  De  Q-,  Macn.  A.  G.  which  they  BMume  to  diapoae  of  in  tbe 
642 1  Robblni  v.  Poller,  24  N.  T.  670 ;  ordinary  way  of  bniineia,  and  to  perMOi 
OtuiDett  V.  Canningham,  34  He.  60;  MiUi-  dealing  with  tliem  bima  Jidt.  Lind.  oa  P. 
ken  B.  Loring,  37  Me.  408 ;  Ide  v.  Ingra-  2d  ed.  1122  j  Fraser  d,  Kerahaw,  2  Eay  ft 
ham,  6  Gray,  106 ;  Johnion  e.  Tottan,  S  J.  409,  601 ;  Morgan  v.  Harqnia,  9  Exc& 
Cal.  843 ;  Baa*  v.  Taylor,  84  Misa.  342 ;  146, 148 ;  Ei  parte  Ooblnaon,  8  Deac.  ft 
Benton  o.  Chaplain,  1  Stockt  62 ;  [Hall  v.  Ch.  370,  392 ;  Butchart  v.  Dreuer,  4  De 
I«nDing,91  D.  8.190;  The  Star  Wagon  G.,  M.  ftO.  642,  544;  viit  aatt.  69;  Rob- 
Co.  D.  Sweiey,  62  Iowa,  301 ;  Ayrei  v.  bin*  v.  Fuller,  24  N.  T.  670 ;  BenneU  d. 
C.  B.  I.  ft  P.  By.  Co.,  lb.  478 ;  Bowler  r.  Buchan,  63  Barb.  678,  683 ;  Milliken  o. 
HiuUm,  80  Qratt.  260.]  Loring,  S7  Me.  408. 

It  haa  been  donbted  whether  the  inr-         An  acceptance  in  the  Ann  nanie  by  a 

Tiring  memben  after  the  death  of  one  (olvent  partner  in  retpect  of  a  partD«r> 

partner  eoold  eeU  and  give  a  good  legal  ihip  liability,  will  be  valid  in  the  haodi 

tide  to  hi*  (bare,  even  whea  they  lell  in  of  a  bma  fidi  holder,  notwithatanding  a 

order  to  pay  the  debt*  of  tbe  deceaaed  ptevion*  act  of  bankruptcy  by  the  other 

and  tbemselve*.    Bnckley  v.  Barber,  6  partner,  on  which  a  eommiation   inbav- 

Excb.  101, 163.    Bat  Mr.  lindley  thinki  qnently  iMnea.      £z  ^arta  Bobinioii,   8 

that  Dolwitbitanding  tbe  bankruptcy  of  Deac.  ft  Ch,  376;  atit,  44,  n,  1 ;  Mortt 

one  partner,  ^e  lolvent  parlnen  can  deal  r.  PoUji,  IS  B.  Mon,  366.     Compare  ad- 

with  the  partnenhip  property  a*  U  no  ditioDal  caaei  cited  ;»•(,  00,  n.  (o). 
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be  had  in  eqaity  AgaiDst  the  representatiTes  of  the  deceased 
partner  faaviog  assets,  if  the  surviving  partner  be  iDSolvent;  (b) 
and  it  is  now  held,  that  a  partnerahip  cootraot,  upon  the  death 
of  a  partner,  is  in  equity  to  be  considered  joint  and  several,  and 
to  be  treated  as  the  several  debt  of  each  partner.  (_e)  Each  party 
may  insist  on  a  sale  of  the  joint  stock ;  and  when  a  coart  of 
equity  winds  up  the  conoeras  of  a  partnership,  it  is  done  by  a 
sale  of  the  property,  real  and  personal,  and  a  conversion  of  it 
into  money.  (eO  Ifi  however,  before  a  sale  or  a  settlement  of  the 
joint  concern,  the  partner  in  possession  of  the  capital  continues 
the  trade  with  the  joint  property,  he  will  do  it  at  his  own  risk, 
and  will  be  bound  to  account  with  the  other  partner,  or  the 
tepreaentatives  of  a  deceased  partner,  for  the  profits  of  the  trade, 
•abject  to  just  allowances,  (e)     The  good-will  of  a  trade  is  not 

lb)  Simpwm  v.  Vkughaii,  cited  in  2  Vei.  101 ;  JenUni  d.  De  Oroot,  1  CkIim*'*  Cu. 
122;  Van  Reimidyk  v.Kiate.  1  GaUlwm,  371, 080;  Htunenley  f.  Ltunbert,  2  Johni. 
Cb.  608 :  Oow  oo  Faito.  S68. 860. 

(e)  TnlUkinr  v.  Nobis,  S  Herir.  608;  Wilder  v.  KMler,  8  Puigt,  1ST.  A  Joint 
enditor  nmy  Sle  a  bill  sgiinit  the  raprenntallTM  of  a  deceawd  partner,  though  the 
■nrrirM'  be  not  Infolvcnt ;  and  if  the  ■nrrlTOT  be  ioMlrent,  he  may  do  it  without 
T^ard  to  the  state  of  account!  a*  between  tncb  decetued  partner  and  the  inrriTing 
pMrtnera.  DeTaj'nei  c.  Nobie,  S  Knis.  It  My.  496.  He  la  not  compelled  to  toe  the 
tBrriTor  in  the  flrat  inaiance  teparatel;,  m  at  law,  bat  ha  muit  be  Julned  in  a.  luit  in 
equity  againit  the  eatate  of  the  deceawd  partner,  becaoae  intereited  in  taking  the 
•ccount.  Wilkinion  b.  Benilemin,  1  My.  It  Keen,  682;  Deraynes  v.  Noble,  1  Heriv. 
520 ;  Keech'*  Case,  ib.  a6S ;  Collyer  on  Partn.  843-346 ;  Sumner  v.  Powell,  -2  Herir. 
S7 ;  Story  on  Partn.  [%  S62.]  Bat  the  doctrine  in  theae  latter  caaea  of  Wilkiniou  v. 
Hendenon,  and  Devaynei  v.  Moble,  allowing  llie  partnership  creditor  to  leek  Mtii- 
&ction  ont  of  the  eitftte  of  the  deceu«d  partner,  without  regord  to  the  partnenhip 
fund,  and  without  flrtt  retorting  to  the  aurvlTing  partner,  and  exhaualiog  the  rem- 
edies againit  him,  or  ahowinfc  him  inanlTent,  tliough  itrongly  aanctioned  by  Judge 
Slorj,  u  pointedly  cooderaneil  in  Lawrence  p.  Troateea,  Ac,  2  Denio,  677.  [Anit,  68, 
n.  1 ;  Toortiia  v.  Childa,  17  N.  T.  854 ;  Bennett  b.  Wnolfnik,  16  Oa.  218.] 

(rf)  Oow  OD  P»rtn.  234-237 ;  Sir  John  Leach,  in  Fercday  e.  Wjglitwick,  Tamlyn, 
»l;  Collyer  on  Partn.  148,  204-214;  Cwwahay  c.  Collins,  15  Vea.  218,  227 ;  Craw- 
■hay  D.  Haule,  1  Swanat.  406,  606  ;  Cook  b.  Collinrldge,  Jacob,  607.  Mr.  Justice 
Slorj,  in  hia  Commenlariea,  |S  S66,)  rery  Jnatty  prefers  the  Engliah  to  the  Roman 
or  French  taw  on  thia  point,  where  the  diTiaion  and  distribution  of  the  partnership 
•net*  among  the  partners  were  by  vftluation  and  lot,  and  in  specie.  Dig.  10.  2.  4 ; 
Potfaier,  de  Socitfl^,  n.  169  to  173.  In  ScoUand,  the  En^lih,  and  not  the  ciril  law 
ptCTail*.    2  Bell's  Comm.  tm,  tSS. 

(«)  Bnwu  e.  Litton,  1  P.  Wms.  140 ;  Hammond  v.  Douglas,  6  Ves.  689 ;  Crawshay 
a.CaItina,16Ve*.  218;  Featherstonhangh  v.  Fenwlck,  IT  id.298, 809, 810;  SIgoumer 
a.  Hann,  7  Conn.  11.  The  surriTlng  partner  or  partners  who  collect  the  debts, 
a4jut  acconnli,  and  wind  up  the  concern,  bare  no  compensation  for  trouble  or  ser- 
Tiees,  nnleia  the  same  ba  stipulated.  The  aame  rule  applies  as  If  the  original 
partoanhip  bad  continued.     Bee  npra,  87 ;  Story  on  Putn.  [9  331.]     But  tbe  now 
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partnerehip  stock.  It  has  been  decided  to  be  the  right  of  the 
aurviroT,  and  which  the  law  gives  him,  to  carry  on  the  trade,  and 
that  the  representativeB  of  a  deceased  partner  cannot  compel  a 
division  of  it.  (/)  But  it  was  afterwards  doubted  whether  the 
good-will  did  survive,  and  could  be  separated  from  the  lease  of 
the  establishment,  and  especially  if  the  survivor  continued  the 
trade  with  the  joint  funds,  (g)  * 

tTEnsaetlDiu  irill  Dot  bind  th«  firm,  it  thej  be  not  within  the  scope  and  bniineH  of 
Uie  original  partnerahlp,  or  the  tliird  perton  had  notice  of  tb«  diiaolation,  or  in  tfae 
caae  of  a  dormaot  partoer  who  had  alreadj  retired.    Slory  on  Fartn.  [{  334.] 

{/)  Hammond  d.  Donglai,  6  Ye*.  689 ;  Farr  v.  Pearce,  8  Had.  74 ;  Lewli  v.  LaiiB- 
doD,  7  Sim.  421.  But  aee  Crawthaj  v.  Collioi,  16  Vei.  2H,  a  doubt  expreated  ai  to 
the  ■orriTorihip  of  a  good-will,  and  that  doabt  oTerruled  in  7  Sim.  421. 

is)  Lord  Eldon,  in  Crawibar  n.  Coilini,  16  Vei.  224. 227.  Tlis  goedwiU  of  a  ba^ 
OMt  baa  been  recogniied  in  eqaitj  ■■  a  valoable  intemt.     Kennedj  v.  Lee,  S  H«riT. 

>  GoM/.inU.  —  The  good-wUl  doea  Dot  33  L.  J.  v.a.  Ch.  204;  10  Jar.  v.s.  66; 

iorriTe,  bnt  the  eaCate  of  a  deeeaaed  part-  Smith  r.  Everett,  27  Bear.  444 ;   Cook  e>. 

ner  participate*  In  it.     Smith  d.  Everett,  Callingridge.  lb.  4fi6 ;  Johnaoo  v.  RelleleT', 

^7   Beav,  446,  and  earn  cili-d  below;  84Bpav.6Si  2  De  G..  J.&8.446i  Davie* 

HoMea  r.  H'Makin,  1  Fan.  Eq.  C.  270,  r.HodgwD,  26  Bear.  177;  Whiten.  Jonea, 

SSI.    lD(omecate*ithubeenioldaipart  1  Abb.  Pr.  S26.     [Hookham  o.  Pottage, 

of  dw  partnerthip  aMeU.     WUliami  v.  8  L.  R.  Ch.  01 :  Morgan  d.  Scbnrler,  79 

Wilaon,  4   Sandf.    Ch.  870;   Johnson  v.  N.T.490;  Smith  r.  Cooper,  6  Abb. N.C. 

Helletey,  Cook  p.  Coltingridge.    Hsil  v.  274.     Bat  luch  vendor  or  partner  haa  tut 

BaTTOm.  iR^  i    Mellenh    v.   Ke^n,  28  right  to  solicit  the  cuitomers  of  the  old 

Beav.  463 ;  Tomer  d.  Major,  3  GiS.  442 ;  bnilnew.  Laboucbere  v.  Dawion,  13  L.  K. 

[BejQolditi.  Bullock,  47  L.  J.  Ch.  778;  Eq.  822;  OinMlv.  Cooper,  14  Ch.D.eOO; 

Levr  V.  Walker,  10  Ch.  D.  436.]     So  ha«  Leggott  i>.  Barrett,  16  id.  306 ;  Mogford  e. 

the  right  to  uie  tlie  name  of  a  periodical,  Coartena7,46  L.  T.  803.   But  this  appliea 

when  the  partnership  which  carried  it  on  only  in  case  of  volantary  sale*.     Walker 

wa«  ditiotved.      Bradbury  v.  Dickeni,  27  t>.  Mottram,  IS  Ch.  D.  366]     And  there 

Beav.  63.      See   Holden   v.  H'Hakhi,  1  are  imtancesInwhichRparliier.aftertlw 

Part.  Eq.  C.  270;  Dajton  v.  Witket,  17  expiration  or  ditsolution  of  the  partoH^ 

How.  Pr,  610.    In  one  m"  two  caaea  the  ahlp,  baa  been  allowed  to  carry  on  boai- 

former  ownera  have  been  restrained  from  nesi  in  tbe  firm  name  on  his  own  acconn^ 

pnrsning  the  same  bniinesi   in  such  a  under  tomewhat  ipedal  clttmrnstaDcea. 

■wtj  at  to  render  the  purchase  valueless.  Muaselman's   Appeal,  OS  Penn.   St  81 ; 

Willianu   V.   Wilson,  4  Sandf.  Ch.  379.  Banks   e.   Qibson,   34  Beav.   MO.     Tfae 

See  Turner  v.  Major,  3  Oiff.  442.  general  rule  la  the  other  way.    Chmton 

Bnt  it  U  fettled  (bat  the  aale  of  tbe  v.  Douglas,  and  other  cases,  mqm ;  Bin- 

good-will  or  a  bnsiness,  without  more,  inger  r.  Clark,  60  Barb.  113.    Tbe  valne 

does  not  preclude  the  vendor  oranrvlviag  of  the  good- will  1*  nniallf  Mtinated  at 

partner  from  carrying  on  a  preciaely  sim-  so  many  yeara'  pnrchaaa  upon  tbe  amotmt 

ilar  business  next  door,  so  long  as  he  does  of  tlie  profits  of  tiie  bualneaa.    Austen  a. 

not  bold  hiniaelf  out  as  continuing  the  Boys,  2  De  O.  &  J.  S2B,  636 ;  MaUoab  v. 

identicsd  biuinesi  sold.    Cburton  v.  Dong-  Keen,  28  Bear.  463. 
lat,H.B.T.  Johns.  174;  HaU v.  Barrows, 
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The  joint  creditors  have  the  primary  claim  upon  the  joint  fand, 
in  the  distribution  of  the  aeseta  of  bankrupt  or  insolvent  partners, 
and  the  partnership  debts  are  to  be  settled  before  any  division  of 
the  funds  takes  place.  So  far  as  the  partnership  property  has 
been  acquired  by  means  of  partnership  debts,  thoae  debts  have, 
in  equity,  a  priority  of  claim  to  be  discharged ;  and  the  separate 
creditOTS  are  only  entitled  in  equity  to  seek  payment  ft^m  the 
BnTplns  of  the  joint  fund  after  satisfaction  of  the  joint  debts. 
•  TTie  equity  of  the  rule,  on  the  other  hand,  equally  requires  *  65 
tliat  the  joint  creditors  should  only  look  to  the  surplus  of 
the  separate  estates  of  the  partners,  after  payment  of  the  separate 
debts.  It  was  a  principle  of  the  Roman  law,  and  it  has  been 
acknowledged  in  the  equity  jurisprudence  of  Spain,  England, 
and  the  United  States,  that  partnership  debts  must  be  paid  oat 
of  the  partnership  estate,  and  private  and  separate  debts  out  of 
the  private  and  separate  estate  of  the  individual  partner.  If  the 
partnership  creditors  cannot  obtain  payment  out  of  the  partner- 
ship estate,  they  cannot  in  equity  resort  to  the  private  and  sepa- 
rate estate,  nntil  private  and  separate  creditors  are  satisfied  ; 
nor  have  the  creditors  of  the  individual  partners  any  claim  upon 
the  partnership  property,  until  all  the  partnership  creditors  are 
satisfied,  (a)  The  basis  of  the  general  rule  is,  that  the  funds 
are  to  be  liable  on  which  the  credit  was  given.  >y'     In  contracts 

452,  466.  Bj  the  conTeyanue  of  m  (hop  tbe  good-will  peuei,  though  not  tpedA- 
aOj  mentioned.  Chiunim  e.  Dewe*,  6  Ron.  29.  A  def^ndint  msj  be  enjoiDed 
ftwn  awnming  the  pUincIff't  name  in  a  hnaineu  concern,  for  the  frandalent  par< 
poae  of  impoaing  npon  the  pnbUc,  and  lupplanting  the  plaintiiT  in  the  ftood-will  of 
that  crnicern,  provided  the  name  be  need  In  aoch  a  manner  aa  to  be  calculated  to 
deceve  or  mUlead  the  public  Ho^  b.  Kirby,  8  Ves.  21& ;  Knott  v.  Monran.  2  Keen, 
21S ;  Ben  v.  Locke,  8  Paige,  75.  The  good-witl  of  n  trade  is,  uid  Lord  Eldon,  the 
probability  that  the  old  cnitomere  will  mort  to  the  old  place.  But  In  Dougherty  v. 
Vao  NoMrand,  1  Huff.  Ch.  68,  It  waa  declarei  that  Ihli  goodwill  wna  partnenhip 
prapeny,  and  did  not  larrlTe ;  and  if  not  dlipoaed  of  bj  consent,  the  leaae  and  good- 
will would  be  Mid  like  other  partnenhip  effects.  See,  on  this  point,  8(017  °"  Parbi. 
[»»■] 

(a)  Wnder  r.  KMler,  S  Paige,  I6T ;  Morgan  d.  H\t  Cnditon,  30  Haitla  [La.],  fiQ9 ; 
M'Cnlioh  V.  Dathiell,  1  Hair,  ft  G.  H ;  Payne  v.  Matthews,  e  Paige.  19 ;  Hall  v.  Hall, 
S  M'Cmd,  Ch.  302 1  Bowdeu  r.  Scbatiell,  1  Bailey,  Eq.  BOO;  Cammack  d.  Jobnaoo, 
1  anea,  Ch.  {TH.  J.)  16S. 

■  PartH»Aip  and  Sfparate  Fwtdt.  —  HdH,  8  How.  414;  Weyer  p.  Thorn- 
Tbe    text  4i    eonflnaad    by  Mturlll    p.     burgh,   16  Ind.    124;    Walker  e.   Byth, 


jF*  PartKrdifp  aad  Stparalt  Fmdt.  —     creditors  mty  prove  afainit  the  aeperUe 
Hm  qoMtion  «1mbi  the  Ann  or  the  flrm    Mtata  of  a  partner  and  receive  diridendi 
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with  the  partnership,  the  credit  is  supposed  to  he  given  to  the 
firm,  but  thoBe  who  deal  with  an  individual  member  relj  on  his 

2&  Penn.  St  21fl ;  Crockett  s.  Cnin,  33  The  exclnsion  of  the  Joint  crediton 

N.  H.  642 ;  Rodgen  v.  Merandn,  T  Ohio  fh>m  tbe  wparate  fnnd  in  cMe  of  the 

St.  179,  187 ;  Bridge  e.  HcCullouBh,  27  deatli  of  one  putner  bu  been  thought  to 

AU.  661 ;  Smith  v.  Mallorj,  H  Ala.  626,  rett  on  the  ground  lli«t  the  law  cait  all 

(explaiaing  Bmaouel  ■>.  Bird,  19  AU.  G06 ;)  the  firm  obliirationB  on  the  inrTiTOr,  BDd 

Holine  Water  P.  Co.  s.  Webiter.  36  111.  the  partnenliip  crediton  had  do  claim 

288;  Pahlmanf.  GraTei,ib.406;  Tooniba  againit  the  eatale  of  Ihe  deceased  mena- 

V.  Hill,  2S  Ga.  371 ;  Ridgway  n.  Clara,  19  ber  etcept  in  equit)'.  wberefora  thej  wer« 

Bear.  Ill ;  Lodge  v.  Pricliard,  1  De  O.,  pottponed  to  the  leparaie  creditora  who 

J.  4  8.  610:  ■.  c.  4  Gifl.  294 ;  U,  S.  Bank-  had  a  right  at  law.    Arnold  b.  Hunm, 

mpt  Act  of  March  2, 1867,  S  S6.     But  >ee  Freem.   (Miu.)    Ch.  G09,  616 ;    Silk    c 

Camp  B.  Grant,  21  Conn.  41;  Bard w ell  c  Prime,  2  Lead.  Cat.  in   Eq.,  Americui 

Perr7.igVt.292,' SbeddD.Wil«on,27Vt.  note,  3d  ed,   818;    Stoij  on  P.   $  868, 

478, 481.    Equity  courta  liaTe  refuwd  to  Gray')  note. 

■upenede  tlw  legal  lien  of  a  prior  Judg-  At  itated  below  in  tbe  text,  66,  part- 

ment  recorered  by  a  ptrtnerililp  craditor,  nenhip  creditor*  li«Te  no  eqnily  to  pi»- 

upon  tlie  separate  eitale  of  one  of  tbe  flrrn  Tent   partner*   from    traiuferring    tlieir 

in  lome  caaei.    Ueech  t>.  Allen.  IT  N.  Y.  piopertj  to  each  other,  or  changing  Ita 

8CI0;  Strani  k.  Eemgood,  21  Gratt.  664.  character  from  joint  to  H^iarate  proper^ 

Sea  Miles  d.  Pennock,  60  N.  H.  G64.  ty,  proTided  it  ia  done  m  good  &jth.  See, 


therefrom,    and    the    cognate    queition,  in  the  nature  of  a  choae  inaction,  to  hare 

when    a    partner  or  hit  crediton  mav  the    accounti    aettled    and    tiie  inrptna 

proTe  against  the  firm  estate  and  receive  diTided,     See  Knox  v.  Gye,  6  L.  R.  H.  L. 

dlridends  therefrom,  should  depend  npon  066,676;  Taybr  s.  Taylor,  38  L.  T.  189; 

a  determination  of  the  exact  legal  rela-  In  n  Bainbridge,  8  Ch.  D.  218 ;  Bnsh  r. 

tiotu  held  by  the  partiei.    According  to  Gark,  12TMa«.  Ill;  Mayer r. Gather, 6.1 

tnercanlile  ideas,  a  firm  or  partnenhip  la  Iowa,  688.    And  this  int«r«it  may  be  sold 

something   distinct    from    the  memben  as  a  thing  entirely  distinct  from  tbe  6nn 

which  compose  it,  nnd  to  a  large  extent  property.    Cataelso.  Stewart,  6  App. Gas. 

lu    diidnct    character  is   recognized  in  64;  Menagh  v.  Whilwell,  62  N.  T.  146; 

equity.     If   this    distinction   were  fully  Mors*  v.  Gleason,  64  N.  T.  204.     It   b, 

recognized,  many  of  the  difficulties  in  tlie  however,  generally  held  that  a  partner's 

subject  would  disappear.     Thus,  a  part-  interest  in  the  Arm  property  may  be  at- 

ner    could  then  sue   hit  firm,  and   not  tachedatsuitof acreditorof anindiTidoal 

simply  the  other  partnen,  in   all  cases  partner,  and  that  it  may  be  levied  upon, 

which  conld  be  determined  without  lak-  and  told,  thepnrchaserbecoming  atenaut 

Ing  the  partnenhip  accounts.    In  £ng-  in  common  with  the  remaining  membets 

land    It    is    now   provided   by   statute  of  the  firm.    Staala  ■>.  Bristow,  78  N.  T. 

tliat  suits  by  and  against  the  partnership  264;   Atkyns  e.  Saiton,  77  N.  T.  196; 

may  be  brought  in  tbe  firm  name.     See  Henhfield  f.  Claflin,  26  Kant  166 ;  Clalk 

Ex  parU  Young,  19  Ch.  D.   124;    Jack-  i'.Cushing,62Cal.617;  Foggv.Lawiy.OS 

son  t>.  Litchfield,  8  Q.  B.  D.  4T4.    The  He.  78;  Dnrborrow't  App.,  B4  Penn.  81. 

natnre  of  the  interest  of  a  partner  or  his  404;  Knight  v.  Ogden,  S  Tenn.  Ch.  478. 

representatlres  in  the  partnenhip   prop-  Butsee,  astolevy  ■nd«ate,CoS0.RnsseII, 

erty  then  beoomes  clear.    It  is  a  right,  44  Iowa,  666 ;  Hntchinaoo  «.  Dubois,  46 
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sDfSciency.    Partnership  effects  cannot  be  taken  by  attacbment, 

or  sold  on  execution,  to  satisfy  a  creditor  of  one  of  the  partners 

geaenllf,   ohU,  39,    n.   1;    Richmnb  v.  tee  Tennej  v.  Johmon,  18  N.  H.  144; 

HuMTO,    101   Mmu.  *bS.  467;  Allen   i>.  Fmon   v.   HoDroe,   1  Fott.  (31   N.    H.) 

Cratre  Valley  Co.,  21  Conn.  180;  Siege)  462. 

E.  Chidaej,  SS  Pean.  St.  279 ;  RichardcoD  In  tome  CMe«  it  hai  been  held  to  Duke 

V.  Tobej,  3  Alten,  81 ;  Robb  v.  Hudge,  no  diflereooe  that  tiie  firm  and  both  part- 

14  Gnj,  6S4 ;  Dimon  f.  Huzird,  SS  N.  T.  nen  were  inaoWent  at  the  time  of  the 

K ;  FoRs  r.  Blackwell,  4  Jones,  Eq.  5S ;  tnnifer,  and  it  ii  laid  that  joint  eitale  u 

Marka  v.  Hill,  IG   GratL  400;  Jonei  b.  not,  tolaiaa  the  righU  of  creditor!  are 

Lnsk,  2  Meic.  (K7.)  S66 ;  Mandel  e.  Pay,  concerned,  that  which  wai  luch  at  tlie 

30  Ark.  326 ;  Waterniai]  v.  Hunt,  2  B.  I.  time  of  diMolution,  but  that  In  which  the 

US;  WUion  r.  Bowden,  8  Rich.  9.     Ac-  partnenare Jointly inrereiledfortbepui^ 

MTdisgly,  when,  by  an  agreement  made  poaea  of  the  partnenhip  and  the  aettle- 

icmaJUe  and  for  ralue,  the  aiaet*  of  the  ment  of  iti  uoncenu  at  the  time  of  the 

partnerahip  are  Tested  in  one  of  the  p*rt-  irutitntion  of  proceeding*  in  inaolreii^. 

nen  in  conaideratiim  of  hia  promising  to  Howe  d.   Lawrence,  9    Cush.   663,  667. 

par  the  Brm  debts,  the  partnership  cred-  See  Robb  v.  Madge,  14  Graj,  684,  687; 

Hon  wfl]  not  hsTe  anj  prior  daim  or  lien  Dimon  v.  Hanrd,  Zi  N.  T.  66, 70 ;  Siegel 

vpofl  such  a«Ml«,  either  apart  from  or  by  e.  Chidsey,  28  Fenn.  St.  279,  287  ;  Jones 

reuoD  of  tbe  promise.    Rankin  b.  Jonee,  c.  Laik,  8  Hetc.  (Ky.)  366,  361.    It  most 

9  Jones,  Eq.  166;  Hapgood  v.  Cornwell,  be  remembered  that  mere  inaoWency  does 

48  HL  04  :  Robb  r.  Hndge,  14  Gray,  634 ;  not  always  work  a  dissolution.    Ante,  69, 

Rater's  Appeal,  21   Fenn.  St  76.    But  n.  1. 

Wch.  148.    Bat  credit*  due  the  flrni  can-  pendlog  primarily  upon  the  existence  of 

not  be  thn*  attached.    People'*  Bank  p.  a  cause  of  action.    It  the  above  views  at 

Shryock,  48  Md.  427 ;  Slieedy  c.  Second  to  the  relation  of  tlie  Una  and  the  partners 

Nat.  Bank,  62  Ho.  17 ;  Myers  v.  Smith,  are  correct,  there  seems  to  be  no  reaeon, 

29  Ohio  St.    120.    On   tbe  other   hand,  at  [east  of  a  strictly  legal  character,  why 

tb«     partner's    obUgation    to    the    Arm  tliey   iboQld    not    be  allowed   to  prove 

i«  like  that  of  *  torety  or  guarantor  against  each  other  for  any  debt*  due. 

of    tbe    firm    debt*.    It    i*,    therefore,  But  the  contrary  [*  well  established,  a* 

only  when  the  finn  It  in  default  that  stated  In  the  note  and  text.    Nantoo  i>. 

the  firm  ovditort  can  retort  to  the  part-  Gordon,  I  ^pp.  Cas.  19G ;  Ez  parte  Blythe, 

nen  individnatJy.    Tbe  question   as   to  16  Ch.  D.  630;  /n  r«  Rieier,  IB  Hun,  202; 

what  diligence  must  be  n*ed  against  the  Roop  c.  Herron  (Neb.,  1B83),  17  Rep.  116. 
flrtn  before  tbe  partner  can    be  retorted  .        Strictly,  the  rights  of  separate  crvd- 

to  depends  upon  whether  a  partner  it  a  ilon  wonlil  seem  to  be  simply  to  enforce 

anrety  or  a  guarantor,  or  holds  a  peculiar  the  rights  of  the    partner    against   the 

lelstlon  diatinct  lh)m  either.    See  tiqyra.  Arm  for  their  own  benefit,  and  not  to 

68,  n.   1.    See   the  distinction  between  ^nre  their  own  debts  against  the  p•r^ 

aarety  and  guarantor  explained  in  Bay-  narship  estate  under  any  circamstance*. 

Ilea  on  Goaranty,  2  tf  m^.;  McBeth  t>.  Tbe  firm  creditors,  on  the  other  hand,  on 

Newlin  (Fenn.,  18S4J,  17  Rep.  412.  the  default  of  tbe  firm  become  sevenl 

The  question  of  a  right  to  prove  and  a*  well  as  joint  creditors,  and  atrlclly 

leeeive  dividends  is  of  course  anajogon*  have    tbe  right  to  prove   against  both 

to  tbe  qneation  of  a  right  to  toe,  both  de.  etlatesi  opon  the  tame  principle  that  tha 

vol.  lit.  — a  [81} 
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only,  except  it  be  to  the  extent  of  the  interest  of  Bucb  Beparate 
P&rtueT  in  the  effects,  after  settlement  of  all  accounts.  The  sale 
ia  made  subject  to  the  partnership  debts,  and  is  in  effect  only  a 
Bale  of  the  undefined  surplus  interest  of  the  ^rtner  defendant, 
after  the  partnership  debts  are  paid.  (6)     In  pursuance  of  this 

(A)  Bejiao  v.  Hejdon,  1  Salk.  S92 ;  Fox  v.  Hinbnrj,  Cowp.  44G ;  Wilgon  v.  Coniiw, 
S  Johni.  280 ;  Hatter  of  Smith,  16  Johni.  102 ;  Mooity  o.  Payne,  2  Johni.  Ch.  648: 
JutU  u.  Byer,  i  Der.  (N.  C.)  SOT ;  Tappan  n.  Bluidell,  6  N.  H.  190.  For  lh«  genena 
doctrine  laid  down  In  the  texl,  lee,  at  lante.  Emerig,  Trait^  dei  Con.  k  la  Growe, 
C  12,aec.6i  £i:  parte  Cook,  2P.  Wma.4Bg;  Weat  c- Skip,  1  Tea.  Sen.  469;  Ex  parte 
Elton,  8  Tea.  238 ;  Tajiorr.FieIda,4  Tbi.SQB;  £r  parte  Abell,  4  Tea.  837 ;  Si  parte 
Keniington,  14  Vei.  447 ;  Ex  porta  Taitt,  16  Vea.  198;  Cb.  De  Sanuare.  in  Woddrop 
ft  Ward,  3  De*.  Ch.  203,  and  in  2  M'Cord,  [Cli,]  302 ;  H'Calloh  a.  Daihiell,  1  Hair.  1 0. 
96 ;  Barber  v.  Hartford  Bank,  9  Conn.  407 ;  Witter  d.  Richardi,  10  id.  87 ;  Pierce  b. 
Jftchion,  6  Haai.  242;  Allen  a.  Weill,  22  Pick.  460;  Wilder  b.  Eeeler,  3  Paige,  167: 
LroAoo  V.  Oorbam.  1  Oalliion,  367 ;  Tajlor  e.  Fietdi,  in  Bxch.,  4  Tea.  896;  16  icL 
fiSe,  B.  c. ;  8tor7  on  Fartn.  pp.  616-621.  Thi«  mie  ia  taid  to  be  a  role  of  con*c». 
ienca  mereljr,  and  that  it  li  a  rule  In  bankruptcy,  end  not  ■  nik  of  gener*!  eqni^. 
Tbe  mle  in  bankraptcy,  in  the  time  of  Lord  Hardwicke  (Ex  porta  BKodier,  1  Alk 
98;  Export*  Vogael,  1  Atk.  182),  wat,  to  permit  joint  creditor*  to  prove  ihur  debta, 
under  a  leparats  commlatioa  ngdaaC  one  pariner,  or  nnder  tepante  commiiaioDB 
Rgainit  all  the  partners,  bul  only  in  reference  to  tbe  certiflcalc ;  and  the  joint  civd- 
itori  were  coniidcred  to  have  an  eqnitable  right  to  any  inrplm  of  tbe  irpamta  eatatee, 
afUr  paymtBi  of  the  arparalt  crtdilori.  But  the  joint  property  iraa  diitributed  ender  • 
joint  commiaaion.  Lord  Thurlow  broke  in  npon  the  rule,  and  allowed  joint  creditors 
to  prove  and  latt  dieidendi  nnder  a  itparait  commiiaion,  and  held  that  a,  commiMion 
of  bankruptcy  was  an  execution  for  all  the  creditora,  and  that  no  diatinction  ought  to 
be  made  between  joint  or  aeparate  dcbti,  and  they  ought  to  be  paid  ratably  ont  of 
the  bankrupt'*  property.  (£'£parf«  Hayden,  1  Bra.  C.  C.464;  Ecporte  Copland,  1  Com, 
^0;  Ex  parte  Hodgson,  2  Bro.  C.  C.  h.)  Lord  Roaslyn  reatored  Lord  Hardwicke'*  mle 
{Ex  parte  Elton,  8  Te*.  242 ;  Ex  parU  Abeli,  4  Tea.  837),  and  Lord  Eldoo  alto  followed 
the  lune  rule.     (Ex  parte  CUy,  6  Tea.  81S ;  Ex  parte  Kenifaiglon,  14  Tea.  447 ;  Ex 

bolder  of  •  note  may  prove  against  both  of  election.  Ex  parte  Harding,  12  Cb-  IX 
maker  and  Indor*er ;  and  the  only  proper  567;  £x  ;>arf«  Adaniion,  8  Ch.  D.  807. 
limitation*  of  thE*  mle  are  auch  a*  fall  Tlie  conrt,  in  Read  e.  Ballej,  npra, 
witbin  the  doctrines  of  marehalUng  of  as-  seem  to  donbt  the  aonndneas  of  tbe  gen- 
sett.  Of  coune  the  total  dirldend  (honid  enU  rale  upon  principle,  while  coniiden'Dg 
not  be  allowed  to  exceed  the  amount  of  It  settled  on  aathoril7.  Bee,  eapeciall7, 
the  debt.  But  the  rule  Is  settled,  tbat  Lord  Blackbnm,pp.  101, 102.  Tbenilele 
except  in  case*  of  fraad  (Read  v.  Bailey,  not  followed  as  to  indlTfdoal  cre<£tOT*  In 
M/ra),  and  wher*  the  debt  wu  originally  Hi*soari,  Shackleford't  Adm'n  v.  Clark 
Joint  andsereral  {Ex  pant  Harding,  in-  [Ha.,18S3),  lORep.  789;  but  is  at  to  Ann 
ftn),  neitber  tlie  firm  nor  the  firm  creditors  creditors,  Phelp*  v.  McNeely,  66  Mo.  664. 
canproreagainst  the  separate  eitate  until  It  haabeen  frequently  tald  that  debts 
tbejointettatebexhauated.  ReadcBai-  which  are  jtdnt  at  law  wUl  be  treated  ai 
ley,8App.Caa.e4;  7n  re  May,  19  KB.  B.  joint  and  acreral  in  eqnjty.  But  the  ntle 
101 ;  I*  rt  Lane,  2  Low.  SS8.  And  cren  in  this  form  It  repudiated  In  England, 
intlwexceptedcatc*  tlie  right  it  only  one  Kendall  d.  Hamilton,  4  App.  Cat.  604. 
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principle,  it  is  beld,  that  the  creditor  of  an  ostensible  partner, 
and  who  gave  him  credit  as  a  single  individual,  is  not  to  be  post- 

firtt  lUtt,  Ifl  Vw.  103.)  If,  thCRfoi*,  there  be  a  Joint  fund,  or  a  wlvent  partner, 
•/mC  creditor  It  not  entitled  to  prore  bii  debt  under  a  teparate  comminiDii.ybr  tie 
frpmt  q<  neaBog  a  dicidatd,  without  an  order  in  chancery.  Mr.  Justice  Slory,  la 
U*  fhU  ditctudoa  ot  the  lubject,  condndee  that  the  old  rule,  now  reinitated'b;  Lord 
Boadrn  and  Lord  Eldon,  r«tt«  on  a«  queetionable  and  uniatii&ctinT  a  foundation  a> 
Boj  rule  in  the  whole  lyitem  of  onr  Jnrltprndenee,  while  he  admita  It  ia  not  now  to 
be  dittnrted,  as  it  would  be  dUBenlt  to  inbetitute  anj  other  rule  that  would  work 
With  perfect  equality  and  equity.  Slory  mi  Fartnenhip,  [${  876-863.]  For  my  part, 
I  an  fnt  to  coofeea  that  1  feel  no  boatUitr  to  ilie  rule,  and  tliink  that  iE  ii  npon  the 
whole  NaeonaUe  and  ju*t  The  hUtory  of  the  rule  and  it*  fluotnaiioni  wm  noted  in 
tteeaae  of  Murray  v.  Hurray,  G  Johni.  Ch.  78-TT.  Iii  PeuniylTaoia  tlie  rale  ha»  been 
Aacarded,  after  great  consideration,  aa  not  being'  a  general  rule  In  equity,  but  one 
foonded  on  the  itatntea  of  bankruptcy  j  and  Juint  and  aeparate  creditori  are  allowed 
to  eome  in  under  their  inaoi rent  lawi,pEiri*pauii,  for  a  dittributiTe  ihaie  of  the  eitate 
of  an  ineolTent  partner,  whether  the  fund  be  a  teparate  or  partuerthip  fund.  Bell  d. 
Bewmui,  6  Serg.  «  B.  18 ;  In  the  matter  of  the  SaUte  of  Sperry,  1  Aahm.  317.  So 
In  Gcorgis.  a  jodgmeat  auditor  of  a  partner,  in  bit  Indlridoal  capadty,  may  iery  on 
the  partnerehlp  eSecb,  and  tell  hit  debtor't  undivided  interett  therein,  miihmu  nfirtnc* 
Id  Ike  cka'mi  tf  At  trrdilort  tf  Dm  _firm  ;  Ex  parU  Stebbioa  &  Maion,  R.  M.  Charlton, 
77;  and  In  Vermont  it  baa  been  held  that  partnenhip  credlton  hare  no  priority  o*ar 
•  oeditor  of  one  of  the  partnera,  even  aa  to  the  partnerabip  eflecta.  Reed  c.  Sliep- 
ardton,  S  Vt.  lid.  In  South  Carolina,  a  copartnerahip  creditor  baa  a  right  to  retort 
oitbar  to  the  partAerdiip  proper^,  or  to  the  teparate  property  of  the  partnert.  Be 
hat  two  ftinda,  and  nwy  be  compelled  by  the  aeparate  credkon  of  one  of  the  partnert 
to  exbantt  the  partDertblp  property  beibre  he  proceeds  agalntt  that  of  the  indirldua) 
partner.  Bat  the  prirale  ereditort  of  a  partner  have  but  one  ftind,  and  cannot  go 
againat  the  partuenhlp  fUnda  beyond  the  debtor't  Intereat  in  the  balance  left,  after 
the  payinent  of  the  partnerahip  debta.  Wardlaw  v.  Orey,  Dndley,  £q.  83, 113.  In 
Maaaaefaoaetta,  the  general  doctrine  reUtive  to  the  ciaimi  of  oopartnertblp  and  aep^ 
mM  ovdtton  In  matlert  ttl  partnerahip  la  oonstdered  to  be  one  in  equity,  and  not  at 
faiw ;  and  it  wat  decided,  in  Allen  d.  Wellt,  23  Pick.  460,  that  the  attachable  interett 
of  oD«  of  the  oopartnera,  by  a  teparate  creditor,  ia  the  inrplni  of  the  Joint  ettate 
mmining,  after diadiaiging  all  Joint  demandi  upon  it;  and  thit  neceitarily  ereatca 
a  preference  In  fcvor  of  the  partnerthip  creditori  in  the  applieatlon  of  the  partnenhip 
property.  See  alto,  to  thii  point,  Marthail,  C.  J.,  In  Tncker  p.  Oiley.  6  Cranch,89; 
M'Cnlloh  V.  Dathlell,  1  Harr.  ft  0.  96 ;  1  Story,  Eq.  Jnr.  ASS.  It  U  to  be  obterred, 
howerer,  that  Lord  Roealyn,  in  8  Vet.  240,  declared  the  rule,  at  ttaled  In  the  teit, 
to  be  aettled  by  a  rariety  of  caaea,  not  only  In  bankruptcy,  but  npon  general  equity. 
The  ml*  In  equity  U,  tliat  the  Joint  eftate  It  flrtt  applicable  to  partnenhip  debta.  and 
the  aeparate  eatite  to  the  teparate  dehu ;  and  the  weight  of  authority,  if  not  of  con- 
venieace  and  eqni7,ieenia  to  be  deddedly  In  ita  hvor.  Mr.  Juatlce  'Rntt,\a  Ex  porta 
Hool^  1  Deac  &  Chit.  44,  73;  t.  o.  1  HonUgu,  292,  declared  it  to  be  a  nnivpnal 
■MXiM  In  the  admintatratlon  of  Mtett  in  eqni^,  that  the  aeparate  ettate  ihonid  be 
applied  1b  the  that  inatanoe  to  the  teparate  eredlton,  and  the  Joint  ettate  to  tbe  Joint 
eccdttort.  llie  Joint  oeditort  muat  go  Drat  to  the  joint  ettate,  and  the  aeparate  cred- 
ttora  flret  to  Ibe  teparate  ettate ;  and  if  tberw  be  a  inrplnt  of  tbe  Joint  ettate.  It  it 
curled  to  the  reepeetlve  teparatt  eatalei ;  or  if  a  tnrpliw  of  the  teparate  ettatea,  it 
it  carried  to  tbe  jkot  ettate.    In  Maatachwettt,  a  ttatule  in  1888,  e.  168,  enacted  fa* 
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pooed  in  bts  attachment  upon  the  stock  in  trade,  to  another 
creditor,  who  may  subnequentlj  attach  the  same  stock  foi  a  debt 

the  relief  <^  iniolTent  debton,  mdopted  m  the  mle  for  dUtribntiDg  Ae  eficcta  of  invol- 
rent  debtor*,  tbat  the  net  proceeds  of  tlie  joint  properly  ahoold  be  ippropriMed  to 
paj  the  joint  creditor*,  dnd  the  net  prnxai*  of  ttie  Kparata  estate  ot  each  partoor 
iliould  be  appropTJated  to  paj  liia  tepanUe  debta.  This  ia  predaeljr  the  EngUah  rala 
in  eqaity  on  the  aubject. 

The  hiitory  and  fiuccuation*  of  the  temed;  at  law  of  tlie  creditor,  againat  tbe 
eitale  of  an  individual  partner,  are  calculated  to  throw  Lght  on  this  Teiatiou*  anb- 
ject;  and  the  cases  haTe  been  collecled  and  ablj  rsTiewed  in  the  note  of  (he  reporter 
to  the  case  of  Smith,  in  16  Johns.  102,  and  atill  more  elaborntet;'  itiarL  3,  in  the  Ameri- 
can Jnriat  for  October,  1641  [xitL  66.]  It  may  be  obaerred  inmmarilj,  that  before 
Lord  Manafleld'*  time,  the  rule  waa,  that  on  an  ezecation  at  law  against  a  partner 
tor  his  indiviilual  debt,  the  aherifl  leried  on  oU  the  tangible  property  of  the  partDcap- 
■iiip,  because  it  wm  joint  and  nndiTided  property,  and  he  lotd  only  the  nndlrided 
•hare  or  interett  of  (he  defendant ;  and  tbe  joint  tenancy  between  the  partners  was 
severed  by  tbe  sale,  and  the  Tendee  became  tenant  in  common  with  the  other  part- 
ners, wi(hout  reference  to  the  partnership  aoconnts.  To  lery  on  the  entire  share  of 
one  partner,  it  waa  deemed  necessary  to  aeize  all  the  effects  of  the  partnership,  and 
to  restore  to  tbe  other  pBT[ner  hi*  shar«  or  moie(y,  becanse,  hy  s^ing  the  debtor** 
share  only,  say  a  muiety,  and  selling  ^at,  the  other  partner  would  hare  a  righ^  aa  a 
joint  tenant,  to  a  moiety  ot  that  moiety.  Heydon  b.  Beydon,  1  Salk.  892 ;  Jacky  c. 
Butler,  2  Ld.  Rajm.  8T1 ;  Tope  n.  Haman,  Comb.  217 ;  Hankey  r.  Garratt.  1  Vee. 
240;  Eddie  u.  DaTidson,  Doug.  650.  There  was  a  rast  inconvenience  and  nncer- 
tainty,  if  not  iojualice,  in  tliat  practice,  for  it  was  imponibte  to  know  what  waa  the 
*atue,  if  any,  of  tlie  debtor's  interest  in  the  partnership,  until  a  liquidation  of  the 
partnership  account*.  Lord  Mansfield  nnd[>rtook  to  correct  this  practice  upon  equity 
principles,  and  it  bt-came  the  doctrine  that  the  creditor  could  not  take  an  undirided 
moiety  of  the  partnership  effects  fur  the  separate  debt  ot  that  partner,  without  bar- 
ing regard  to  tlie  partneiship  account*.  He  could  only  take  (he  intetcit  or  the  debtor 
partner  in  (lie  psrtnenbip  efibccs ;  and  that  interest  was  only  tbe  share  remuninf 
due  after  the  partnership  debts  were  settled  and  the  accounts  Rdju>(ed.  This  prin- 
ciple was  announced  in  Fox  v,  Hanbuiy,  Cowp,  44G.  And  afterwards,  in  Eddie  d. 
Davidson,  the  K.  B.  undertook  to  carry  into  effect  the  equities  between  the  pardeo, 
by  ordering  a  partnership  account  of  the  partnership  effects  to  be  taken  by  reference 
to  a  master.  This  waa  afterwards  repeated,  a*  stated  by  counsel  in  Chapman  v. 
Koop«,  8  Bos.  &,  P.  289.  It  was  asiaming  equity  powers  in  a  cnart  of  law  ;  aiid  Lord 
Eldon  held  that  a  court  of  law  wa*  incompetent  to  take  partnership  accotuits,  and 
that  it  belonged  to  a  conrt  of  equity  to  take  the  account  and  ascertain  wliat  the 
«heriff  oDght  to  have  sold.  Watera  v.  Taylor,  2  Vea.  &  B.  299,  SOI.  Jo  tbe  matter 
of  Wait,  1  Jac.  t  W.  588.  it  la  now  considered  to  be  settled  that  courts  of  law  cannot 
take  pwtnerahip  accounta.  Parker  t>.  Pistor,  8  Bos.  k  F.  288 ;  Chapmao  e.  Koope, 
ib.  289.  The  Supreme  Court  of  Pennsylrania,  in  M'Carty  r.  Emien,  2  IMl.  2TS, 
followed  the  English  rule  i  but  Mr.  Justice  Yeate*,  in  that  case,  held  to  the  mot* 
modern  doctrine;  and  in  Church  n.  Knox,  2  Conn.  614,  the  modem  rule  was  toV 
lowed,  though  strongly  opposed  by  tbe  minority  of  the  court  The  doctrine  of 
moieties  is  now  exploded,  and  the  creditor*  under  execution  or  procefs  of  foreifiti 
attachment,  or  assignees  ot  a  partner,  or  purchasers  on  sheriff's  sates,  can  take  only 
the  interest  of  the  debtor  in  the  partnership  funds,  tubject  to  (Ai  oceoimtt  o/lMe  paiinrr- 
Aip.    That  Interest,  and  not  the  partnership  effects,  is  sold,  and  that  bitereat  k 
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created  equaUy  upon  the  same  credit,  tliough  be  should  have  dis- 
covered a  coDcealed  partner,  and  set  up  hia  claim  as  a  partnership 

merel]'  the  (hare  found  to  beioEg  to  the  debtor  upon  an  wjjiutmeiit  in  eqnjty  of  the 
pannenbip  acuDuliU.  Tajliir  b.  Fielda,  4  Vee.  396;  i.e.  16  Ves.  669,  note ;  Gou 
t.  Du  Fremoy,  1  Couke'a  B.  L.  639 ;  Young  v.  Keighlj,  16  Vet.  557 ;  Lord  Eldon,  In 
the  matteT  of  Wait,  1  Jau.  &  W.  008  i  Fien:e  v.  Jackion,  fl  Mm«.  242 ;  Fiik  ti.  Iler- 
rick,ib.271  ;  Id  the  matter  of  Smith,  16  Jolin*.  102;  Winiton  b.  Ewing,  I  Ala.  129; 
Scrngliam  r.  Carter,  12  Wend.  131 ;  Doner  b.  SUuffer,  1  Peno,  198 ;  Barber  e.  Hart- 
ford Bank,  9  Coon.  407 ;  Witter  o.  Richards,  10  id.  S7  ;  [Eilley  v.  Fbelpe,  16  Conn. 
2H ;  Snldiffe  r.  Dolirman,  18  Ohio,  181 ;  Baker'a  Appeal,  SI  Penn.  St.  76 ;  EaakiiiB 
r.  Ererett,  A  Sneed,  631.]  In  Barrall  t>.  Acker,  in  the  S.  T.  Court  of  Erron,  23 
Wend.  606,  the  Cliaacellor,  in  behalf  of  the  court,  declared  that  the  intereit  of  a 
member  in  partnership  propertj  might  be  levied  upon  and  lold  under  execution  at 
law,  and  before  Ibe  »ale  the  >heriff  aay  take  a  jant  posseuion  with  the  other  mem- 
ben  of  tbe  Ann,  bnt  whether  he  could  take  exdutiot  poaaeMlon  waa  left  undecided. 
Tbe  rendee  take!  M  a  tenant  in  common,  aabject  to  the  incnmbrance  of  the  partner- 
ehip  account,  and  the  account  ma;  be  taken  in  equity  at  tbe  instance  of  any  party  in 
inlereau  Bevan  c.  LewU,  1  Sim.  S76.  Tills  vliole  subject,  relative  to  tlie  adjust- 
ment of  partueiihip  accounta,  Is  properly,  and  ought  to  be  exclusively,  of  rqiiily 
jurisdiction.  The  autborilie*  and  the  doctrine  on  this  subject  were  learnedly  and 
ably  discussed  by  Mr.  Justice  Cowen,  in  Phillips  i>.  Cook,  24  Wend.  369;  and  the 
court  decided,  that  on  execution  at  lair  against  one  of  tvo  partners,  the  sheriff 
might  lawfully  seize,  not  merely  (he  moiety,  but  the  corput  of  the  joint  estate,  or  the 
whole,  or  m  mnch  of  the  entire  partnership  eSects  u  might  be  neccMory  to  satiafy 
tbe  ezocntion,  and  sell  the  interest  of  the  (defendant)  partner  therelu,  and  deliver 
tbe  property  sold  to  the  purchaser.  The  purcbasEr  becomei  thereby  a  tenant  in 
common  with  tbe  other  partner,  and  if  he  purchases  with  notice  of  partnerahip,  he 
takes  subject  to  an  account  between  the  partners,  and  to  tbe  equitable  claims  of  the 
partnerahip  creditors.  The  same  point  was  Hgnin  so  decided  in  Birdaeye  v,  Ray, 
4  Hill  {N.  Y.).  161.  But  see  Story  on  Fartu.  [JS  2Q 1-201.]  Mr.  Justice  Story  [§264] 
coDcludea,  that  the  sheriff  ought  to  be  enjoined  on  ezcculloa  at  law  from  a  sale  of  the 
tlTTf*"  interest  of  the  parlner  defendant  in  tbe  partoersiiip  property,  until  the 
•ccaunt  be  taken  on  a  bill  in  chancery,  and  tlie  ahare  of  the  debtor  partner  ascer- 
taioed ;  and  thai  the  decision  in  Moody  c.  PByne,  2  Johns.  Ch.  648,  denying  the  in- 
jnnciioD,  wm  not  founded  on  the  true  result  of  the  English  decisioos.  As  I  baTe 
already  obeerred,  the  more  flt  and  suitable  rule  of  practice  would  aeem  to  be,  to  hare 
the  adjustment  of  the  partuervliip  account  to  precede  tbe  sale.  But  the  current  of 
the  authorities,  ••  I  read  them,  is  the  other  way,  and  tbey  are  emphatically  so  in 
Bew  Tiwk.  In  the  case  last  cited  from  Wendell,  the  decision  in  Moody  r.  Payne  was 
ivfen«d  to  and  approved.  Mr.  Juallce  Story  himself,  in  a  subsequent  part  of  bis 
Commentaiiea  on  Fartnership,  [{311,]  admits  (tie  established  rule  and  practice  at 
law  to  be,  that  on  execution  at  law,  (he  creditor  of  the  debtor  partner  may  eeize  and 
■bU  the  tangible  goods  and  effects  of  the  partnership,  or  a  part  thereof,  Hnd  that  the 
Bale  would  be  good  to  the  extent  of  the  judgment  debtor's  right,  title,  and  interest 
therein,  to  be  afterwards  a4juated.  In  the  Court  of  Chancery  in  New  Jersey,  the 
Cbancellor  waa  of  opinion  with  Judge  Story,  as  reapei^ti  tbe  sale  of  personal  prop- 
er^, CaTDinack  e.  Johnson,  1  Green,  Ch.  (N.  J.)  163;  white  in  Maatachuaetts,  tn 
Reed  V.  Howard,  2  MeU  86,  it  waa  held  that  the  iheriS  might  aelEe  and  take  tha 
whole  pei*oaal  property  held  by  A  and  B  in  common,  on  process  oF  attachraent 
agaiDrt  A  only,  though  he  cotild  ooly  sell  an  nndivjded  moiety  on  execntion,  and  the 
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creditor,  (e)  This  claim  of  the  joiat  creditors  is  not  such  a  lien 
upoQ  the  partaership  property  but  that  a  bona  fide  alieiutJOD  to  a 
purchaser  for  a  valuable  cousideratiou  by  the  partners,  or  either 
of  them,  before  jut^ment  aod  executioo,  will  he  held  valid. 
Upon  a  dissolution  of  the  partnership,  each  partner  has  s  lieo 
upon  the  partuership  efiFects,  aa  well  for  hia  indemnity  as  for  his 
proportion  of  the  suiplua.  ((0  But  creditors  have  no  lien  upon 
the  partnership  effects  for  their  debts.'  Their  equity  is  tlie  equity 
of  the  partners  operating  to  the  payment  of  the  partnership  debts. 
These  are  just  and  obvious  principles  of  equity,  on  which  we  Deed 
not  enlarge,  and  they  have  been  recognized  and  settled  by  a  series 
of  English  and  American  decLuons.  (e) 

pnrchsaer  woald  becoms  t  put-owner.  If  tlie  (heriS  km  to  kII  the  entire  property 
on  sn  ezeculioD  against  ooe  colenant  or  partner,  he  wonld  be  a  treipaaaer.  Waddell 
o.  Cook,  2  Hill,  47.  Again,  tn  Uoore  v.  Sample,  8  Ala.  319,  it  wm  held  that  the  titerUI 
on  execntion  againit  A  might  lex/  on  the  goodi  of  the  Srm  of  A  ft  B,  and  take  ez- 
duNve  poMewion,  and  lell  the  intereet  of  A  tlierein,  and  thii  proceeding  could  odI/ 
be  aTTCtted  b7  equitable  interpoiiiion.  On  thi*  litigioui  lubj^ct  Ch.  J.  Tindal  nid. 
Id  Jdiiuoo  D.  Evani,  7  Mann.  &  Gr.  249,  that  the  general  rale  of  la*  waa.  that  the 
Judgment  creditor  of  anj  panner  might  take  ao  execution  against  that  partner,  m 
well  Ml  leparate  property  as  hii  iliare  or  interest  in  all  tlie  personal  property  of  the 
partDenhip  that  was  capable  of  being  wized.  Tlie  sUerifl  must  seiie  the  whole,  the 
•haree  of  two  partners  being  ondlTided.  (Heydoa  v.  Heydon,  tupm.)  This  aiiiei 
tnm  the  neuesuty  of  tlie  case.  But  taking  possession  of  the  whole  does  not  oonvey 
anj  interest  on  property  in  tlie  ottier  part-owner's  sliare.  The  judgment  creditor 
becomes  tenant  in  common  with  the  otlier  partner.  The  sheriff'  can  oolj  sell  the 
moiet?.    Jaukj  d.  Butler,  2  Ld.  Raym.  B71. 

(cj  Lord  V.  Baldwin,  6  Pick.  84S ;  French  v.  Chase,  6  Greenl.  168. 

Id)  Lord  EldoD.fi^Mint  Williams,  II  Ves.6;  [Mycock  d.  Beatson,  13  Ch.D.  SS4;) 
Storj  oa  Partnership  {£§  32tl,  441.]  It  has  been  adjudged,  on  good  consideration,  in 
the  case  of  Jackson  u.  Cornell,  1  Sandf.  Ch.  316,  tlial  on  a  general  assignment  of  his 
separate  property  by  an  individual  partner,  though  before  a  hen  attaches  by  jod^ 
ment,  ezecuUon,  or  creditor's  bill,  he  has  no  right  to  give  preferences  to  tlie  cre<Utor* 
of  the  Qrm,  in  eiclnslan  of  hia  individual  creditors.  Nor.  on  the  other  hand,  can  the 
partnership,  by  a  general  aadgnmeot  of  the  partnership  effects,  glTe  preference  to 
the  creditors  of  the  iudlridoal  partaen  over  those  of  the  firm.  All  such  Msiguments 
we  held  to  be  fraudulent  and  Toid. 

(■)  West  B.  Skip,  1  Ves.  Sen.  4S6 ;  Ex  parlt  Roffln,  6  Ves.  119 ;  Ex  parte  FeU,  10 
'V'es.34T;  £ir  porU  Williams,  11  id.  3;  Ex  porta  Kendall,  17  id.  6SS;  The  Haaterof 
the  Holli,  Id  Campbell  e.  Mullett,  2  Swanit.  G61 ;  Ex  paru  UHiis,  1  Had.  68S  ;  Hnr- 
ray  ti.  Murray,  6  Johns.  Ch.  60;  Woddrop  v.  Ward,  3  Desaus.  (S.  C.)  208;  BeQ  r. 
Newman,  6  Serg.  ft  E.78i  Dwier  it.  SUuHer,  1  Fenn,  198;  White  v.  Unfon  losiir. 
ance  Company,  I  KoU  ft  M'Cotd,  &67  i  Ridgeley  t.  Carey,  1  Har.  ft  UcH.  167 ; 
H'Callob  0.  DashleU,  1  Har.  ft  GUI,  96 ;  Story,  J.,  in  Hozie  v.  Cart,  1  Boinner,  181, 
182. 
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*  To  render  the  dissolation  safe  and  effectual,  there  must  *66 
be  due  notioe  given  of  it  to  the  world ;  and  a  firm  tnaj  be 
bound,  after  the  dissolution  of  a  partnership,  by  a  coatxact  made 
by  one  partner  in  the  usual  course  of  business,  and  in  tbe  name 
of  tbe  firm,  with  a  person  who  contracted  on  the  faith  of  the  partr 
nersfaip,  and  bad  no  notice  of  the  dissolution,  (a)  The  principle 
OD  which  this  responsibility  proceeds  is  the  negligence  of  the 
partners  in  leaving  the  world  in  ignoranoe  of  the  fact  of  the  dis- 
solution, and  leaving  strangers  to  conclude  that  the  partnership 
conUoued,  and  to  bestow  faith  and  couMenoe  on  the  partnership 
name  in  consequence  of  that  belief-  y^ 

What  shall  be  sofGcieiit  constructive  or  implied  notice  of  the 
dissolution  hau  been  a  vexed  question  in  the  books.  A  notice  in 
one  of  the  public  and  regular  newspapers  of  the  city  or  county 
where  the  partnership  businesB  was  carried  on  is  the  usual  mode 
of  giving  the  information,  and  may,  in  ordinary  cases,  be  quite 
sufficient.  But  even  the  sufficiency  of  that  notice  might  be  ques- 
tioned in  many  cases,  unless  it  was  shown  that  the  party  entitled 
to  notice  was  in  the  habit  of  reading  the  paper.    Public  notice 

(a)  L«  Roy  v.  JohDMn,  2  Peten,  ISO;  Biuban  n.  Bojd,  i  Pmige,  17  ;  [Cit;  Bank 
of  BrooUrn  c.  HcChetoer,  20  N.  T.  340 ;  Mutin  v.  SmtIm,  28  Coon.  48 ;  QMdjr  v. 

BobiiMon,  38  AIr.  289;  Herrit  s.  F«ll]ri,  16  fi.  Hon.  S6fi.    Se«  Eolduu  v.  Batter- 
wonh,  fi  Boiw.  1.] 

jr'  Ateicc —  Tbe  Arm  it  bonnd  onlj  pabUonoUce  b^  publlc&tlon  fn  newspk- 

wbon  it  hM  glTen  actnal  or  ofteoNble  per*,  or  b;  Mme  other  meani  cftlcnlated 

aatfaori]7  to  ut  for  it    Ante,  41,  n.  y'.  to   gire  general  publidt/,  ii    aofflcient. 

Tbewithdninlof  mctiulButhoritjlaaTet  Lovejoj  b.  SpAfford,  93  U.  S.  430;  Folk 

the  oeUDiible  aalhoritj  itill  eziiting,  vid  v.   OliTer,  G6  MIm.  566.     In  tlia  Iktter 

It  ia  to  dcntro;  this  tliU  notica  it  oeoe*-  cue,  ictiul  no^ce  ii  required,  lo  f«r  u 

tmrr-     See  8cuf  v.  Judine,  7  App.  Caa.  practicable.    Autln  v.  Holland,  6S  S.  Y, 

846.      Tba    ortentible    aotbaritj  eziiU,  571;    Holtgreve  n.  Wiatker,  85  OL  4T0; 

bowBTET,  aa\y  a»  to  tfaoM  to  wbom  tlie  Oicklnioi)  n.  IHckinion,   25  GratL  821 ; 

flrm  ba*  been  beld  oat  m  contUtioKor  Riciiarda  ef.  Batler,  66  Oa.  698 ;  Nichobon 

certain  nemben,  and  iteace  tbe  rule  doee  v.  tioog,  66  Ala.  471 ;  GaonnoD  ■>.  How, 

M>t  applj  lo  thow  who  bare  bad  do  deal-  100  QL  284.    Bat,  of  oootm,  knoirledge 

bigi  with  the  Ann,  or  to  whom  the  firm  obtained  In  any  other  way  U  aafBcienL 

baa  Dot  been  beld  ont  in  aome  other  wa^^.  Ubl  v.  Blngaman,  78  Ind.  86G.    When  a 

Gaar  v.  Hnggina,  12  Baih,  269.    Nor,  on  change  tabee  place  In  the  memberabip  of 

the  other  hand,  doe*  It  applj  to  dormant  a  Arm  it  li  pecMiary,  in  order  to  nliere 

pvtaen.     On  the  aame  jtrindpie,  leei  the  old  Arm  and  charge  tlie  new  at  to 

DOtiee  It  reqaiisd  to  the  pabllc,  to  wbom  pait  trantactioni,  that  there  iliall  be  a 

tba  flrm  hae  been  beld  but  only  in  a  gen-  complete  neMKua.    See  Scarf  tr.  Jardine,  7 

etal  way,  than  lo  those  who  have  had  App.  Caa  846.    Comp.  WiUiami  v.  Boyd, 

pnrioaa  dealing*.    In  the  tomer  oate,  *  16  lod.  386. 
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given  in  some  Bach  reasonable  way  would  not  be  actual  and  ex- 
press notice ;  but  it  would  be  good  presumptive  evidence  for  a 

jury  to  conclude  all  pei'aons  who  have  not  had  any  previons 
*  67    dealings  with  the  *  firm.    As  to  persons  who  have  been  in 

the  habit  of  dealinfif  with  the  firm,  it  is  requisite  that  actual 
notice  be  brought  home  to  the  creditor,  or,  at  least,  that  it  be  given 
under  circumstances  from  which  actual  notice  may  be  inferred,  (a) 
If  the  facts  are  aU  found  or  ascertained,  the  reasonableness  of 
notice  may  be  a  question  of  law  for  the  court,  and  so  it  was  held 
in  Mowatt  v.  ILnelatid ;  (h)  but  generally  it  will  be  a  mixed 
question  of  law  and  fact,  to  be  submitted  to  a  jury  under  Uie 
direction  of  the  court,  whether  notice  in  the  particular  case,  under 
all  the  circumstances,  has  been  sufficient  to  justify  the  inference 
of  actual  or  constructive  knowledge  of  the  fact  of  the  dissolution. 
The  weight  of  authority  seems  now  to  be,  that  notice  in  one  of 
the  usual  advertising  gazettes  of  the  place  where  the  business 
was  carried  on,  and  published  in  a  fair  and  usual  manner,  is  of 
itself  notice  of  the  fact  as  to  all  peraous  who  have  not  been  pre- 
vious dealers  with  the  partnership,  (c) '     Nor  is  notice,  in  fact, 

(a)  Temon  n.  The  ManfakttaD  Company,  17  Wend.  526;  a.  □.  32  Wend.  183 ; 
Watkinion  c.  Bank  of  FenDi/lTania,  4  Whart.  4S2 ;  Hitcliam  r.  The  Bank  of  Een- 
tncky,  9  Dana,  186;  Mautdin  v.  Bank  of  Mobile,  2  Ala.  602;  Roirlej  c.  Home, 
8  Blog.  2 ;  [Little  c.  Clark,  86  Penn.  St.  lU;  Reilly  u.  Smitli,  16  La.  An.  SI ;  Eirk- 
nian  v.  SDodgraai,  S  Head,  STO ;  Devin  n.  Harrii,  S  Greene  (Iowa),  186 ;  Joluuoo  v. 
Totten,  8  Cal.  S4S;  Pope  v.  Riile;,  23  Uo.  1S6.J  Tlie  doctrine  leemi  to  be,  that 
merely  taking  a  aewapaper,  in  wliich  a  notice  is  contained,  ii  not  lofBcient  to  diarge 
A  partj,  for  it  ii  not  to  b«  contended  tliaC  he  reads  the  contenta  of  all  the  notice*  in 
the  newgpapen  which  he  may  chance  to  take.  The  inference  of  cunatmctiTe  nodc« 
from  «ucb  a  wnrce  wa«  prettj  siron^clj  exploded  in  tome  of  theie  caaei.  [A  iingl« 
preriotis  dealing  i«  tufScient  lo  gire  the  dealer  the  protection  of  Che  ml&  Ljod  d. 
Johnion,  28  Conn,  1.  But  it  leems  that  the  prcTioui  deallngi  roust  bare  inTolTod 
giving  credit  to  the  flrtn,  and  that  talei  for  caah  would  not  b*  lofflclent.  Clapp  v, 
Bogen,  2  Kern.  (12  N.  T.)  283.] 

(6)  SDaj,  8&8. 

[c)  Godfrej  ti.  Tambnll,  I  Eap.  S71 ;  Parkin  d.  Carmthen,  S  id,  848 ;  Qorham  t>. 
ThompKC,  Feake,  42;  Graham  v.  Hope,  ib.  164;  Leeion  a.  Holt,  1  Slarkie,  ISS ; 
JenkiDi  E>.  Blizard,  ib.  420;  Willlama  v.  Keati,  2  Starkie,  290;  Wright  c.  Palham, 
SCbittj,  121;  Booth  r.  Quin,  7  Price,  lOS;  LaniingD.  Gaine,  2  Johat.  800;  Ketcbam 

>  See,  generally,  Boyd  v.  HeCann,  10  Clapp  r.  Upaon,  12  Wi*.  493;  and  addi- 
Md.  118;  Amidowu  v.  Oagood,  24  Vt.  Uonalcaaei  citedaiiK,60,n.{(t),67,ii.(ii). 
S78 ;  Wait  V.  Brewiter,  81  Vt.  616 ;  Pratt  A«  ha*  ah^ady  been  aaid,  ante,  66,  n.  1, 
V.  Page,  32  Vt.  18 ;  American  Linen  notice  It  not  necetaary  when  a  partner- 
Thread  Co.  V.  Wortendyke,  24  N.  T.  660 ;  ihip  ii  diuolved  by  death.  Marlett  o. 
WiUIamwQ  n.  Fox,  38  Peno.   St.  214;  Jackman,  8  Allen,  287. 
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reqni^te  when  a  partneisbip  is  dissolved  by  operation  of  law. 
A  declarstioa  of  war  pats  an  end  to  the  continuance  of  commer- 
cial partnership,  between  aubjecte  of  the  two  countries,  having 
each  his  domicile  in  his  own  country ;  and  such  an  official, 
Bolemn  act  of  government  is  notice  to  all  the  world  of  the  mo«t 
authentic  and  monitory  kind,  and  supersedes  the  necessity  of  any 
other,  (d) 

When  a  ungle  partner  retires  from  the  firm,  the  same 
notice  *  is  reqni^te  to  protect  him  from  coulinued  reEpon-  *  68 
sibility;  and  even  if  due  notice  be  given,  yet,  if  the  retiring 
partner  willingly  suffeis  his  name  to  contdnae  in  the  firm,  or  in  the 
title  of  the  firm  over  the  dooi  of  the  shop  or  store,  he  will  still 
be  holden.  (a)  But  if  the  use  of  the  name  of  the  former  firm  be 
continued  without  his  anthority,  and  the  retiring  partner  had 
given  due  notice  of  the  dissolution  of  the  connection,  he  is  not 
responsible  for  the  use  of  his  name  without  his  consent  or  author- 
ity, and  without  aay  act  to  warrant  it ;  and  he  is  not  bound  to 
take  legal  measures  to  have  the  use  of  the  former  name  of  the 
firm  discontinued.  Persons  must  inquire,  and  koow  at  their  peril, 
who  are  truly  designated  by  the  firm,  (i)  '  A  dormant  partner 
may  withdraw  without  giving  public  notice  of  the  dissolution  of 
the  partnership ;  for,  being  nnknown  as  a  partner,  the  firm  was 
not  trusted  on  his  account,  and  he  is  chargeable  only  for  debts 
contracted  during  the  lime  he  was  actually  a  partner,  (e)    If  a 

c.  asrk,OJd.  144;  GraTM  v.  Hairy, « CoweD,  701 ;  Hutin  v.  Walton,  1  H'Cord,  16; 
Bank  of  South  Carolina  r.  HnmpbrcjB,  ib.  8S8 ;  WhiUnan  r.  Leonard.  3  Pick.  177 ; 
Fcentiaa  e.  Sindat)-,  6  Vl  149;  WatkiiMan  r.  Bank  td  Penntjlrania,  4  Whart.  4S2; 
Sbnrldi  «.  lllwD.  2  UcL.  468. 

[Ji  Oritwold  n  WaddinBton,  16  Johni.  57 ;  le  Johna.  404. 

[a)  WtUiwu  p.  Keati.  2  StaiUe,  290;  Brawn  n.  Laonard.  2  Chittj,  120;  Dolman 
(T.  Onhsnl,  2  Carr.  k  P.  101. 

{b)  HevHDie  K.  Colei,  2  Camp.  617 ;  8toi7  oa  I^ita.  ||  160.| 

(e)  E*«ii*  V.  DrammoDd,  4  Eap.  89 ;  AnNMnmc  r.  HoMey,  12  Serf.  &  R.  31G ; 
Hcmdi  r.  8«nuon,l  Her. «,  Mann.  104;  4  a  &  Ad.  172.  «.  c. ;  [T)efonj  p.  ReyDol.b, 
»  Penn.  St.  t26 ;  Wairoi  b.  Ball,  37  lU.  76 ;  ATmnlt  e.  ChambcTlin,  2&  Barb.  HP,.  «i ; 
Gnarenor  p.  Lk^d,  1  Het.  IS ;  Edward*  v.  McFall,  &  Ia  An.  167]  It  iMfna  to  b« 
the  doctrine  of  the  caae  of  Erana  n.  X^tusmoDd,  and  capeciallj  of  that  of  TlwrnipHM 
B.  pRdval,  S  NeT.  A  Hann.  1S7.  that  if  a  cndUor  of  a  diwoltcd  pnrtnmliip  accepta 
ftr  hia  debt  thn  nefotiaUe  paper  of  the  acting  partner  who  CDniinnM  the  buiineM, 
and  who  km  diarge  of  the  dfeeu  aod  erf  the  ■etilenwni  of  the  ocniccm.  it  U  eriil^iKe 
of  an  agreennrt  to  diachOTBa  tbc  retiiinc  partBef'.    {Httrii  c.  Farwtll,  \b  Bear.  31 ; 
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partner  retires  witboat  notice,  he  a  not  liable  for  a  partnership 
debt  contracted  afterwards  with  a  person  who  never  knew  he 
was  a  partner,  and  when  he  was  not  so  notorious  as  a  puixier  as 
to  raise  a  presumption  of  that  knowledge,  (d)  In  the  case  (^ 
an  infant  partner,  his  acts  and  contraoU  are  of  course  voidable ; 
but  if,  on  arriving  at  full  age,  the  inhnt  does  not  disa£Snn  the 
partnership,  and  give  notice  of  it  to  those  with  whom  the  partaer- 
ehip  have  had  dealings,  he  will  be  responsible  for  aubeequeat  debts 
contracted  on  the  credit  of  the  partnership.  The  ground  of  the 
role  is,  that  the  infant  acted  as  partner  during  his  infancy,  and 
when  he  comes  of  ^e  he  Delects  to  inform  the  world 
*  69  that  *  be  is  not  a  partner,  and  suffers  it  to  deal  under  mis- 
take and  delusion,  (a)  Having  thus  far  collected  and 
reviewed  the  general  principles  which  constitute  the  law  of  part- 
nership, and  followed  those  principles  into  their  practical  detaila, 
the  plan  of  these  lectures  will  not  permit  me  to  go  more  minutely 
into  the  subject,  or  to  consider  the  legal  and  equitable  remedies 
which  exist  between  partners,  and  between  them  and  third  per- 
Bons  in  relation  to  the  various  rights  and  duties  which  belong 
to  the  association.  The  questions  arising  upon  those  remedies, 
and  particularly  in  respect  to  the  settiemeut  of  the  partnership 
estate,  in  the  various  oases  of  dissolution,  and  especially  of  disso- 
lution by  bankruptcy,  are  subtle  and  numerous.  The  decrees  in 
equity  under  this  head  abound  with  minute  sod  refined  diatino- 
tions,  and  they  form  a  comprehensive  and  very  eomplicated  part 
of  this  branch  of  the  commercial  law.  (h) 

I^  c  Anit,  T  Ezd).  669;  Tarnell  b.  Andenon,  14  Ho.  61fi;]  [NoMlMiiiiMr  a. 
BMker,  ST  Ul.  281] 

id)  CKrtOT  n.  Whaller,  1  B.  &  Ad.  11 ;  1  Lloyd  &  Well.  30T,  i.  o. ;  Stotr  od  Futa. 
[f  I00,n.;1  [CbBiDberUi[ii',DoW.I0Mlch.319;Cregleri>.I>iirtwiii,BlDd.87&.  But 
■ee  Weatem  Buk  of  ScoUand  r.  Ne«)eU,  1  Fort.  A  F.  461.] 

(a)  Qoode  v.  Hftrriion,  6  B.  &  Aid.  117. 

(b)  Among  thoie  EnKliih  treatiMB  which  enter  mon  at  large  oa  tba  law  of  part- 
nemhip,  I  woald  refer  the  student  (o  a  valuable  Bummai;  of  the  law  of  partnen,  [■ 
the  third  rolume  of  Hr.  Chitty'i  large  treatiie  od  the  Laws  of  Commeroe  and  Ifami- 
factare*,  and  the  Contracts  relsttug  tliereto;  and,  more  eepeciallj,  to  th«  Americaa 
edition  of  Mr.  Gow'i  pracdcal  treatlie  on  the  Law  of  Partimahip,  from  which  I  hare 
deriTed  great  atiiitance.  The  American  editor,  Mr.  Ingraham,  bai  vnrfched  Ika 
work  with  a  nriei  of  learned  note*,  tn  which  the  American  caie*  ar«  dUigently  got. 
lected,  and  the  force  and  application  of  them  ably  eonilderad ;  and  I  think  the  book 
U  to  be  preferred  to  the  more  recent  treatiae  of  Mr.  Carey,  which  ha*  nothing  in  par- 
ticolar  to  recommend  it,  except  It  ba  the  addition  of  new  eaiaa,  ariiing  aioca  the 
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finbliolion  at  Mr.  Oow.  Since  tbe  third  edition  of  thii  work,  •  new  tnfttlie  on  tiie 
I^w  of  PBTtiieTihi[^  by  Mr.  CoUyer,  appeared,  with  nole*  of  Americui  cawi  by  Hr. 
PbiUipe  M>d  Mr.  Pickering,  of  Boiton.  Commealuiei  on  the  Law  of  Partnenbip, 
by  Ur.  JnitlcB  Story,  hare  alio  been  publislied  tince  the  fourth  edition.  The  laat 
two  am  worki  of  g»at  merit,  and  the  latter  prefmEnently  *o,  and  they  hare  itated 
Ailly  the  principlea  and  dittinctloni,  and  ^ren  the  learning  and  ca«ei  which  belong 
to  the  labject.  An  able  treatlae  on  the  Iaw  of  Partoerthip,  Railway,  and  Other 
Joint-iUick  Companica,  by  Aodnw  BitM^  wai  pablialied  at  London,  in  1U7. 
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LECTURE    XLIV. 

OF  MEOOTIABLB  PAPBB. 

1.  Of  the  HUtoiy  of  Btlla  and  ITotas.  — It  is  the  general  opinion 
that  the  commerce  of  the  ancients  was  carried  on  without  the 
use  of  bills  of  exchange,  and  there  is  no  vestige  of  them  in  the 
Roman  law.  A  pass^e  in  the  Pandects  (a)  shows  it  to  have 
been  the  practice  with  the  creditor  who  lent  money  on  bottomry, 
or  respondentia,  to  a  foreign  merchant,  to  send  his  slave  to  receive 
the  loan,  with  maritime  interest,  on  the  arrival  of  the  vessel  at 
the  foreign  port.  This  certainly  would  not  have  been  necessai^, 
says  Potliier,  (by  if  bills  of  exchange  had  been  in  use.  But  how- 
ever the  fact  may  have  been  with  the  Romans,  it  would  seem, 
from  a  passage  in  one  of  the  pleadings  of  laocrates,  that  bills  of 
exchange  were  sometimes  resorted  to  at  Athens  as  a  safe  ex- 
pedient to  shift  funds  from  one  country  to  another,  (c) 
*  72  Bills  *  of  exchange  are  of  snch  indispensable  use  in  the 
remittance  of  the  value  of  money  between  distant  places, 
without  risk  and  expense,  that  foreign  commerce  cannot  COD- 
,  veniently  be  carried  on  without  them.  They  grew  into  use  on 
the  coasts  of  the  Mediterranean,  in  the  fourteenth  century,  (a) 

(a)  Dig.  22.  2.  4.  I.  ,     (i)  TraiU  du  Con.  de  Cbange,  a.  S. 

(c)  See  the  pleading  of  Iiocntei,  entitled  Trapeziticiu.  (Itocndi  Ek^iplft  Omni*, 
ed.  H.  Wolfint,  Bute,  16ST.)  In  tliat  inCereating  forensic  ailment  irhicli  Isocntei 
pnli  into  the  month  of  a  «on  of  Sopniu,  the  goTernor  of  a  prorince  of  Fonlni,  in  hii 
■nit  against  Fuian,  an  Athenian  banker,  for  the  gro«ac«t  hreach  of  trngt,  it  ia  (tated 
that  the  «oD,  wiihing  to  receive  a  large  aum  of  money  fyom  hU  father,  applied  to 
Stratoclea,  who  wa«  about  to  sail  from  Atheiu  to  Fontui,  to  leave  hii  monej  and 
take  B  draft  upon  hii  father  for  the  amount.  Thti,  said  the  orator,  wai  deemed  a 
great  advantage  to  the  yonng  man,  for  it  tared  him  the  riik  of  remittance  from 
Pontiu,  over  a  aea  covered  with  Lai-edcnaonian  pirates.  It  ia  added,  that  Stialoclet 
wa«  10  cButlooa  ai  to  take  tecnritf  from  Faalon  for  the  monej  advanced  npon  th« 
bill,  and  to  whom  he  might  have  reconrts  if  the  governor  of  Pontni  ahould  not  honor 
the  draft,  and  tlie  young  Foatian  ihould  faiL 

{a)  In  1894,  the  cltj  of  Barcelona,  bj  ordinance,  regulated  the  acceptance  of  lull* 
of  exchange ;  and  tlie  lue  of  tbem  ia  lald  to  have  been  introduced  into  Wetteru 
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As  tbey  serve  Uie  purposes  of  cash,  mad  &ralitftte  oommerce,  and 
are  the  visible  repreaentatives  of  large  masses  of  property,  thej 
may  tmlj  be  said  to  eolai^e  the  capital  stock  of  wealth  in  circn- 
latioo,  as  well  as  increase  the  trade  of  the  conntiy. 

Promissoiy  notes  are  governed  hj  the  mlea  that  apply  to  bills. 
The  statute  of  3d  and  4th  Anne  made  promissoiy  notes  payable 
to  a  person,  and  to  his  order,  or  bearer,  n^otiable  like  inland 
bills,  according  to  the  custom  of  merchants,  and  by  the  statntes 
of  9  and  10  Wm.  III.  c.  IT,  and  3  and  4  Anne,  inland  bills  are 
pat  upon  the  fooling  of  foreign  bills,  except  that  no  protest  is 
requisite.  These  statutes  have  been  generally  adopted  in  this 
conntry,  either  formally  or  in  effect,  and  promissory  notes 
are  everywhere  negotiable.  (&)    The  effect  of  the  statute  "is    'TS 

Eanipe  b/  the  Lombard  merchant*,  in  the  thbteeutti  centuj.  KU*  of  excbuife 
m  mcntioDed  in  a  pauam  of  the  Jnriit  Baldoi  of  the  data  of  1828.  Hall  am '»  IdIid- 
dnetkM  to  the  Literstnre  of  Europe,  L  68.  H.  Boocher  reeeiTed  fnnn  H.  Ltgom- 
Ddlui,  a  nadre  of  India,  a  meaunr  afaoning  that  billi  of  exchange  were  known  in 
India  from  the  tnoat  high  antiqiiiq'.  Bat  Die  ordinance  of  Barcelona  ia,  perliapa, 
tlw  earliemt  authentic  docoment  in  the  middle  age*  of  the  ntablishment  and  genenil 
carreocj  ot  bitU  of  exchange.  (Contnlat  de  la  Mer,  par  Boncbn,  i  fll4,  620.)  Tlie 
flnt  bank  of  eicliange  and  depoait  in  Enrapa  wai  eitabliihed  at  Barcelona,  in  IMl, 
and  it  wa*  niade  to  accommodate  foreigner*  aa  weii  aa  citizen*.  Preacotr'*  Ferdinand 
and  IiabeOa,  lot  112.  H.  Herlin  aajn  the  edict  of  Looia  XL,  of  14e2,  i*  the  eartieat 
French  edict  <hi  the  *nbjecl ;  and  he  atlribom  the  inTcntion  of  blli*  of  eidiange  to 
til*  Jem,  vhen  tliej  retired  from  France  to  Lombardj.  The  Italian*  *nd  mcRhanta 
of  Amiterdam  fir*t  eelabliahed  the  n*e  of  tbem  in  France.  lUpertone  de  Jori*- 
pndence,  lit  Lettre  et  Billet  de  Change,  *ec.  2.  In  England,  refeience  wa*  made, 
in  the  itatnte  of  6  Bidi.  II.  c.  %  to  the  drawing  of  fbieigu  bUl*.  Thii  wa*  in  the 
rear  1381. 

(A)  Bj  the  N.  T.  Bertaed  StatntM,  I.  768,  lec.  1-0,  proni*aoTr  notM  payable  in 
moiKj  lo  anj  per*on,  or  to  the  order  of  any  penon,  or  to  hearer,  are  negotiable  in 
like  manner  a*  ioland  bills  of  exctiange,  according  to  the  cnitom  of  merchant*.  The 
payee  and  Indoran  of  erery  *nch  note,  payable  to  them  or  tlielr  order,  and  the  holder 
of  ererj  inch  note,  payable  to  bearer,  may  *ne  thereon  in  like  manner  a*  in  ra*ri  nf 
inland  bill*  of  exchange.  If  *Dch  note*  are  made  payable  to  the  order  of  tbe  maker, 
or  lo  the  order  of  a  flctition*  person,  and  are  negotiated  by  tlie  maker,  they  hare  die 
•ame  effect  and  Talldily  as  if  made  payable  to  hearer.  [See  Brown  d.  De  Winton, 
a  C.  B.  S36  ;  Hooper  r>.  Williams,  3  Ezch.  13 ;  Wood  o.  Hylloo,  10  Q  B,  806 ;  HUler 
■>.  Week*.  32  Penn.  St  89 ;  Mnldrow  r.  CaMwell,  7  Ho  56S;  Woods  v.  Ridley.  11 
Rnmpb.  194 ;  Smalley  v.  Wigiit,  44  He.  442 ;  pel,  78,  n.  l.j  Promiiwiry  note*  are 
negotiable  thnmghont  the  Onion,  and  the  indoraee  can  •oe  in  hi*  own  name.  Note* 
orgotialile  where  made,  are  negotiable  eTecywhve.  Tbt*  ii  so  beM  in  En^and  and 
ia  thii  eonntry,  under  tlie  itatote  of  S  and  4  Anne,  and  it*  anbatitute.  Hiine  e. 
Otahan.  1  B.  A  C.  192;  Hatcher  *.  UcUorine,  4  Oer.  |N.  C.)  122.  Bo,  if  a  note  or 
dabt  be  aarigned  or  indorsed  abroad,  and  be  suable  in  the  name  of  tbe  aulgnee  by 
the  law  of  die  connli;  where  it  wa*  assigned  or  Indorsed,  it  wonid  seem  to  be  the 
bettw  ofimn  la  England,  that  ihe  assigoet  might  tne  there  in  bU  own  name,  upon 
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to  make  notes,  when  negotiated^  assume  the  shape  and  ope- 
ration of  bills,  and  to  render  the  analogy  between  them  so  strcmg, 
that  the  roles  established  with  respect  to  the  one  apply  to  the 
other,  (a)  It  was  a  question  much  discussed  before  the  statute 
of  Anne,  whether  notes  were  not,by  the  principles  of  the  law- 
merchant,  to  be  treated  as  bills ;  and  Lord  Holt  Tlgorouslj  and 
successfully  resisted  eveiy  such  attempt  (6)     The  history  of 

tbe  Malgnmeiit  u  mmtiag  a  right  of  action  in  bin.  Mid  which  ft  doe*  npon  th«  ap- 
pUcatlon  of  the  doctrine  o(  tbe  lex  Ixi  ccntradMi.  Innp*  v.  Dnnlop,  8  T.  R.  W6 ; 
O'Callaghsn  v.  Thomood,  8  Taont.  82.  [Bat  lee  Fou  d.  Nntting,  14  Gnj,  4S<; 
BichardMn  0.  N,  T.  C.  R.  B^  06  UaM.  Sfi,  02.]  In  HMMchnMtU,  Connecdcat,  Ter 
moot,  Ohio,  North  Caroliu,  South  CaroUna,  Alabnma,  Hiwiuippi,  DElnoii,  Hichigaa, 
HlMonri,  and  nioct  of  the  atate*,  the  lodonae  hai  all  the  priTilegei  of  an  indone« 
under  the  law-merehanL  But  in  New  Jenej,  PenDsyWania,  Virginia,  Kentackj, 
and  Indiana,  hii  riglita,  under  the  law-merchant,  are  to  be  taken  with  lome  qaalifloip 
tion.  Sae  Oriffltli's  Iaw  Regiater,  poni'n ;  Hiuor  (Ala.),  5,296;  ReTiaed  Statute* 
of  North  CaroUna,  1687,  1.  OS;  ReTiied  Statntei  of  Tenunnt,  1839,  SS6;  BeriMd 
Code  of  MUaiaalppl,  1622,  Ml.  In  Georgia,  notice  to  the  indoner  of  non-pajment  of 
a  promiaeory  note  by  tlie  maker  la  declared  to  be  unneceauiy,  and  every  luch  in- 
doner la  held  to  be  bound  a«  aecnrity,  and  in  tliat  cliaracCer  may  require  the  holder 
to  proceed  againat  the  maker.  Hotchkiaa'a  Coda  of  Lawa,  44L  Notea  or  blUi  dia- 
coontad  at  a  bank,  or  depoaited  for  collection,  are  pUced  by  atatute  In  PennaylTania 
on  tbe  footing  of  foreign  billa  of  ezebange  aa  to  payment  and  remedy.  Purdoil'l 
Dig.  108.  Aa  the  Engllah  atatule  haa  not  been  adopted  In  Virginia,  the  laat  aaaignee 
of  a  promlaaory  note  cannot  maintain  an  action  againat  a  remote  indoraer,  there  being 
neiUier  ootuideration  nor  prlTlty.  Donlop  v.  BairU,  5  Call,  10.  In  New  Hampahira 
the  atalntea  of  9  and  10  William  IIL  and  3  and  i  Anne,  reapecting  inland  bitla,  and 
promlaaory  notes,  were  reenacted  during  the  colony  adminiatration.  In  Indiana, 
promlaaory  notea,  payablt  at  a  datrttnd  baiik  within  1i\t  Oate,  are,  by  atatute,  placed  on 
the  aame  footing  aa  inland  bills  of  excliange  by  the  law-merchant.  BeTiaed  StatoM 
of  Indiana,  1886, 119.  But  other  promUaory  notea  are  not  goremed  by  the  law- 
tneroban^  which  haa  never  been  applied  in  that  ttata  by  atatute  to  them.  Bullitt  n. 
Schribner,  1  Blackf.  (lad.)  li.  The  Itx  mercatoria,  applicable  to  foreign  and  inland 
Mlla  of  exchange,  fa  conaldered  to  be  adopted  in  Indiana  aa  part  of  the  common  law 
of  England,  which  haa  been  adopted  by  atatute.  Piatt  v.  Eada,  ib.  81.  In  Pennayl- 
*BnIa,  Virginia,  Qeorgia,  Arkanaaa,  Hlaaonri,  and  Hlaaiaalppi,  aealed  loatramenta,  a* 
well  aa  notea,  are  made  negotialde  by  atatute ;  and  In  Arkanaaa,  all  agrvementa  and 
Gontraeta  in  writing,  for  the  payment  of  tnooey  or  property,  aiv  made  aaaignable. 
But  theaa  aaatgnmenta.  In  aotne  of  theaa  laat  menticHied  atate*.  ezpreaaly  reterre  to 
the  debtor  all  matter*  of  defence  existing  prior  to  tbe  notice  of  the  aaaignment. 
Thia  ia  the  caae  in  Mi»)ia*Ippl.  Allein  d.  The  Agrlcultnral  Bank,  8  Sraede*  A  H.  48. 
In  Georgia,  by  atatute  of  1700,  promiianry  note*  are  made  negotiable,  thon^  g<ren 
for  apeciflo  article*.  And  ao  are  apedaltiea  and  liquidated  demand*  negotiable  bj 
act  of  1709.  BroQghlon  v.  Badfiett,  1  Kelly.  T5 ;  Daniri  v.  Andrewa,  Dudley,  1&7 ; 
Gambltni).  Walker,!  Ark.  220;  Hening<*  Statute*,  zii.;  Bh>ck  f .  Walker,  S  Ark.  7; 
RoTiaed  Butulea  of  Arkanaaa,  107 ;  ReTlaed  Code  of  UiMfadp^,  182i,  4M. 

(a)  Heylln  v.  Adamaon,  9  Barr.  669 ;  Brown  n.  Hamden,  4  T.  R.  14& 

[b]  Ckarke  b.  Martin,  I  Ld.  Raynk  767. 
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that  struggle  is  no  longer  interesting ;  but  there  is  no  doubt  that 
promissory  notes  were  recognized  as  mercantile  instruments,  and 
a  species  of  bilb  of  exchange,  by  the  canon  law  and  the 
nsage  of  tnde ;   and  even  by  the  *  French  ordinance  of    *  74 
1678,  long  before  Lord  Holt  asserted  them  to  be  of  late 
English  invention,  (a) 

Hy  object  in  the  present  lecture  is  to  endeavor  to  ta^e  a  com- 
preheDsive,  and  at  the  same  time  precise  and  accnrate,  view  of 
the  general  doctrine  and  most  material  rules  relative  to  bills  and 
notes ;  and  to  effect  this  purpose,  I  shall  point  out  their  essential 
qoalities ;  the  rights  of  the  holder ;  the  negotiation  of  them,  and 
the  requisite  steps  to  fix  the  responsibility  of  the  several  parties 
whose  sames  are  upon  the  paper. 

2.  Of  the  BBMntUl  QnaUtlM  at  Hegotiabia  pRpw,  u  Bill*,  ITotas, 
and  Cbeoka.  —  A  bill  of  exchange  is  a  written  order  or  request, 
and  a  promissory  note  a  written  promise,  by  one  person  to  ai>- 
other,  for  the  payment  of  money,  at  a  specified  time,  absolutely, 
and  at  all  events.  (() '  If  A,  living  in  New  Tork,  wishes  to  re- 
ceive one  thousand  dollars,  which  await  his  orders  in  the  hands  of 
B,  in  London,  he  applies  to  C,  going  ^m  New  York  to  London, 
to  pay  him  one  thousand  dollars,  and  take  his  draft  on  B,  for  that 
sum  payable  at  sight.  Tliis  is  an  accommodution  to  all  parties. 
A  ijceives  bis  debt  by  transferring  it  to  C,  who  carries  his  money 
across  the  Atlantic  in  the  shape  of  a  bill  of  exchange,  without 
any  danger  or  risk  in  the  transportation ;  and  on  his  arrival  at 
London,  he  presents  the  bill  to  B,  and  is  paid.  This  is  the 
*  plain  and  &miliar  illustration  of  this  mode  of  remittance,  '  75 
given  by  Sir  William  Blackstone ;  and  the  practice  is  so 
very  convenient,  and  suggests  itself  so  readily,  and  gives  such 
extension  to  credit  and  circulation  to  capital,  that  it  would  seem 

(a)  The  pragmatic  of  Pope  Ftni  V.,  De  CambCit,  m  tmriy  at  ISTl,  ii  mradMiM]  b^ 
Mr.  Db  Foncvso,  hi  hii  diRMrtatJon  on  tta«  Nature  aiiii  Extent  of  the  Jnriidietlor  of 
the  Oomtt  of  the  United  Statea,  122,  «■  proof  of  the  eariy  recogBltion  of  ootw  aa  nego- 
tiaUe  butTnmenla  within  tiie  custom  of  merchant*.  I  would  alto  refer  to  the  Appen- 
dix to  1  Crandi'a  Bepoits,  for  a  tbt;  elaborate  ailment  in  foror  of  the  potftlon, 
•iiBl  at  eommon  law,  and  belbre  tba  ttatnle  of  Anne,  an  indortee  of  a  iTombaoi?  note 
eovld  ane  a  mnota  Indoner. 

{b)  Tbia  deflnitioB  li  taken  bvai  Bajley  on  Bill*,  1,  whioh  fa  a  condae,  clear,  and 
»  pradsctlon.  The  Amerioan  editioo,  pnbliahed  at  Boston  in  1626,  i*  eniidied 
11  the  Bngttih  and  American  dedaioiia  in  its  jstj  coplone  DotM. 

>  See  T0,  n.  1. 
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almost  imposBible  tbat  it  should  not  have  been  in  use  ia  the  ear 
liest  periods  of  commerce.  A,  who  draws  the  bill,  is  called  tiie 
drawer.  B,  to  whom  it  is  addressed,  is  called  the  draaee,  aod, 
on  acceptance,  be  becomes  the  acceptor.  C,  to  whom  the  bill  ia 
made  payable,  is  called  the  payee,  (a)  As  the  bill  is  payable  to 
C,  or  his  order,  he  may,  by  indorsement,  direct  the  bill  to  be  paid 
to  D ;  and  in  tbat  case,  C  becomes  the  indorier,  and  D,  to  whom 
the  bill  is  indorsed,  ia  ctilled  the  indoriee  or  holder.  A  check 
upon  a  bank  partakes  more  of  the  character  of  a  bill  of  excbaDgfl 
than  of  a  promissory  note.  It  is  made  payable  to  bearer,  or  to 
order,  and  transferable  by  delivery  or  indorsement  like  a  bill  of 
exchange.  It  is  not  a  direct  promise  by  the  drawer  to  pay,  but 
it  is  an  implied  undertaking,  on  his  part,  tbat  the  drawee  shall 
accept  and  pay,  and  the  drawer  is  answerable  only  in  the  event 
of  the  failure  of  the  drawee  to  pay.  A  check  payable  to  bearer 
passes  by  delivery,  and  the  bearer  may  sue  on  it  as  on  an  inland 
bill  of  exchange.  (&)  * 

A  bill  or  note  is  not  confined  to  any  set  form  of  words.  A 
promise  to  deliver,  or  to  be  aecowttahle,  or  to  be  reapontible  for  bo 
much  money,  ia  a  good  hill  or  note ;  but  it  must  be  exclusively 
and  absolutely  for  the  payment  of  money,  (c)    In  England,  nego- 

(a)  Ad  iDitrunieiit  ma/  be  •  Inll  of  exchange,  thoDgh  the  drawer  and  drawee  b« 
the  Mme  penon.  Harvey  v.  Kkj.  S  B.  A  C.  866 ;  Randolph  v.  Pariih,  9  Porter 
(Ala.),  76;  Potter  r.  Tylei,  2  Met.  58.  In  Miller  e.  Thomion,  8  Mann.  &  Gr.  674 
Ch.  J.  Tindal  laid  that  two  diitinct  parliei,  ■■  drawer  and  drawee,  were  eraential  Vt 
the  coiutilQtion  of  a  bill  nf  exchange ;  and  m  the  instrument  in  that  ca«e  wai  drawn 
by  one  of  the  company  upon  llie  Arm,  and  on  iu  behalf,  it  was  good  a>  a  promiuocy 

{b)  See  iF>^,  IM,  note ;  Crngere.  Armitrong,  8  John».Caa.  6;  Conroy  tr .  Wairen, 
ib.  269  \  Woodi  v.  Schroeder,  *  Harr.  &  J.  276 ;  Lord  Kenyon,  in  Boehm  d.  Steriiog, 
7  T.  R.  480 ;  Walker  v.  Oeiiie,  4  Whart.  262.  In  the  late  caie  in  England,  of  Serle 
B.  Nonon,  9  M.  &  W.  309,  a  po«t-dnted  clieek  wat  lield  altogether  Toid.  [Taybr 
17.  Sip,  pott,  88,  n,  1.)  We  may  well  demnr  to  that  deciiion.  In  Wookey  c.  Pole, 
4  B.  A  Aid.  1,  it  wai  held  that  exchcqtur  blUi  pan  by  dellTSry  to  the  bona  jik 
[holder]  for  value,  becauM  they  wen  negotiable  eecaritiei,  and  represented  money. 
The  sutnle  of  4S  Geo.  III.,  a.  6,  directed  them  to  be  circulated. 

(c)  Morris  d.  Lee,  8  Ld.  Raym.  139B ;  8  Mod,  862 ;  Str.  629 ;  MiTtin  n.  Channtry, 
Str.  1271  \  Thomas  a.  Rooaa,  7  Johns.  401 ;  [Barnes  i'.  Qorman,  &  lUch.  297 ;  Ansthi 
1'.  Bums,  le  Barb.  043 ;  Dodge  v.  Emenon.  84  Me.  98.  The  •mdenc  ihonld  be  waned 
that  the  law-merchant  U  more  or  less  modlfled  by  statute  in  the  diSerent  atatea, «.  j. 
Mahling  V.  Battler,  8  Met  (Ky.)  286.]  The  Inltiab  of  Uie  maker's  name  wiU  bind 
him  u  the  maker  (rf  a  promiasory  note.  Palmer  v.  SEepbens,  1  Denio,  471.  8oi 
1.  O.  D.  XIO,  U  a  promiasory  note.     1  Carr.  A  K.  86. 

1  Bee,  ••  to  check*,  pott,  88,  n.  1 1  76,  n.  1 ;  78,  n.  1. 
[96] 
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liable  paper  maat  be  for  the  payment  of  money  in  specie,  and 
not  in  bauk-noteii.  ((f)  Jo  this  country  it  has  been  held  that  a 
note  payable  ia  bank-btlla  was  a  good  negotiable  note  within 
the  statute,  if  confined  to  a  species  of  paper  universally 
'current  as  cash,  (a)  But  the  doctrine  of  theae  cases  has  *76 
been  met  and  denied,  (i)  and  I  think  the  weight  of  argu- 
ment id  against  them,  and  in  favor  of  the  English  rule.'     It  is 

(J)  B«7le7  on  BUI*,  ed.  Bottoo,  1826,  S;  Story  on  BUli,  [S  43] ;  i.  p.  Wbitemut 
r.  CblldreM,  0  Hompb.  S03. 

(<■)  Keith  V.  JoDes,  9  Jobm.  ISO ;  Jodkh  v.  Hairii,  19  id.  141. 

(6)  M'Cormick  v.  Trotter,  10  Serg.  &  R  91;  Qnf  b.  Donkhoe,  4  Watt*,  400 
Hwbrootc  c.  Palmer,  2  HcL.  10. 

>  Eumlial    QaaHtia.  —  The    EngUth  tand.    Worden  k.  Dodgs,  A  Deoio,  1G9; 

rule  preTKkU  in  Hubtook  n.  Palmer,  2  Hairimanti.  Sanbom,  43  N.  H.  128;  At- 

HcL.  10;  Ft7  EI.  Ronnean,  8  HcL.  106;  erett  c.  Booker,  IG  Gratt.  163;  KioDey 

Simpaon  v.  Honlden,  3  Coitlw.  429;  He  Lee,  10  Texa*.  166;  Baitoael  n.  Ajliff, 

Dowell  r.  Keller,  4  Coldw  2S8 ;  Bindikciff  16  Ark.  691 ;  Djer  r.  Covington,  19  Penn. 

B.  BMr«,  11  Iowa,  172 ;  Collina  v.  Lin-  St  200 ;  Wheeler  r.  Stoae.  4  QUI,  88.  48 

eohi,  11   Yl  268 ;  Famell  b.  Kennetl,  7  [Miunger  ■>.  Shnnnon,  SI  N.  Y.  261,]     But 

Mo.606;  Warren  D.  Bniwn,  64  N.C.S91;  amere  reference  lo  the  coniidentlioD of 

Bank  of  Mobile  d.  Brown,  42  Ala.  108;  the  order  or  to  a  fnnd  out  of  which  a 

[Johninn  v.  Henderson,  76  N.  C.   22T.]  drawee  may  reimbune  himietf,  will  not 

Bat  (W  Swetland  c.  Creigh,  16 Ohio,  116;  affect  negotiabiliiy .  GrifBn  v.  Weatherbj, 

While  D.  Richmond,  16  Ohio,  5 ;  [Pardee  L.  B.  3  Q.  B.  7o3.     See  Cannin  r.  Ledlie, 

r.  Fi«h,  60  N   T  265 ;  Frank  v.  Wewel*  81  Penn.  Sl  606 ;  Lowerj  v.  Steward,  3 

64  N.  T.  165.)     So  initrDment*  hi  the  Boaw.  605;  Amold  c.  Bock  B.  V.  Union 

Ibmi  of  billa  or  note*  for  a  uertaln  mm  R.  R.,  S  Duer,  207. 

parable  in  apedfled  merchandiie  are  not  The  general  principle  Ii'that  theaaro 

bUkof  eicbaDgeorpromiaaorj'notea.and  of  money  muat  ba  certain,  and  on  tfaia 

an  not  negotiable.    Gualiee  c.  Eddj',  11  gronnd  a  promiae  to  paj  a  certain  amount 

Graf,  608;  Sear*  o.  Lawrence,  15  Gray,  icllk  atrrail  exduaujt  has  been  held  not  to 

267  ;  Corbict  r.  Stonemeli,  15  Wia.  170.  be  a  promiitorf  note.    Lowe  r.  Bli«»,  24 

See  Branning  r.  Harkhain,  12  Allen, 454;  lU.lSS;  Palmer  e.  Fahneitock,  9 Upper 

Eattoa  B.  Hyde,  13  Uinn.  90.     (But  tiiii  Can.  C   P.  172.     Contra,  Smith  e.  Ken- 

ha*  been  changed  bj  itatnte   hi  tome  dall,  0  Mich.  241;   Leggett  o.  Jonea,  10 

itatea.    73,  n.  {&) ;  79,  n.  (a).)     Nor  are  Wia.  34. 7I 

tboae  payable  only  ont  of  a  particolar  With  regard  to  certainty  of  time,  it 

I*  Properly  speakiag,  an  imtnunent  that  a  note  ihall  paw  cturrnt  after  ma- 

which  ia  not  negotiable  la  not  a  bill  or  tnrlty.      Hence,   a   itipniatian   that  the 

iiote,biit  limply  a  cboae  In  action.  Beoee  maker  la  to  pay  expenie*  of  collection 

anytluDfcwhicbdeatraji  the  negotiablli^  doe*  not   prevent   an   inatmment   from 

dcMieja  the  Dole,  and  learea  It  only  a  being  a  hill  or  note.     Bperry  n.  Horr.  32 

cboie  Id  M!tien.    On  aoand  principle   It  Iowa,  184;   Gaar  v.  Loulirille  Banking 

woBid  leafli  that  die  uncertain?  muat  be  Co.,  11  Baah,  180;  Seaton  it.  ScoTille,  18 

of  ndi  a  natatre  a«  to  affect  the  note  be-  Kana.  483;  Howenilein  b.  Banwa,  6  DilL 

fonDMtiiri9,*inoeiti*iK>tGODtemplsttd  482;  WQmd  B.  M.  Go. b.  Horeno, 6  Saw. 
Toi.iii.-7  £97] 
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eBseotial  that  the  bill  cany  with  it  a  personal  credit,  given  to  the 

draver  or  iDdorser,  and  that  it  be  DOt  confiaed  to  credit  upon  aaj 

hM  been  held  thftt  *  prooilM  to  p»f  a  e.  Irwin,  33  Mich.  32;   Zimmwmaii  d. 

certain  turn  with  InlereK  wbeo  the  payee  Rote,  76  Penn.  St  188.] 

!■  twenty-one  yeu*  old,  i«  Dot  a  promia-  The  holder  of  ea  iMtrumenl  made  hi 

sory  note,  •■  the  time  may  nerer  axriTe.  termi  lo  imbignou*  that  it  i«  daabtlul 

Eelley  v.  Ilemmingway,  13  III  604.    See,  whether  it  he  a  hill  of   eichasge  or  a 

generally,  Brooki  e.  Uai^reBTei,  21  Mich.  proitilHory  note,  may  treat  ft  ai  either  at 

254.  x*  bit  election.    Peto  n.  Reynolds,  9  Exch. 

Examplet  of  note*  which  have  been  410;  Annfleld  d.  Allport,  2T  Ii.  J.  it.  a. 

held  not  n^oliahle  on  the  ground  that  Exch.  42 ;  Fielder  e    Manhall,  S  C   B. 

the  promfie  to  pay  wa«  not  abeolute,  but  h.  b.  606 ;  Lloyd  e.  Oliver,  18  Q.  B.  471 ; 

WM   labject  to  a  contingency,  will   be  Bamheiael  r.  Field,  11   Ind.  60S.      Bat 

found  in   American  Exchange  Bank  o.  when  tlie  initrumcnt  li  only  inchoate  it 

Blanchard,  7  Allen,  333;  Grant  d.  Wood,  cannot  be  recovered  on,  ai  in  the  caae  of 

12  Gray,  220;  [Fletcher  d.  Tliompson,  56  an   aeueptaoce  wlthont  the   name  of  a 

N.  H.  SOS.]    Example!   of   initrument*  drawer  attaclied  to  it.  StoeMigercSonth- 

bddnegDtiablenotwithilandlngiomeam-  Eaitem  B.  Co.,  S  EL  A  Bi.  64S;  H'Call 

bignoua  words,  besides  Coursin  v.  Ledlie  v.  Taylor,  34  L.  J.  r.  a.  C.  P.  366 ;  Gold- 

utd  oilier  case*  cited  tiipnt,  are  Jury  d.  emid  b.  Hampton,  6  C.  B.  h.  b.  M,  107- 

Barker,   El,   Bl.  &  El.  463 ;  Hereth   e.  See   Ex  parte    H*yw»rd,   L.   B.  6    Ch. 

Ueyer,  83  Ind.  511 ;  Hodge*  n.  Shuler,  22  646. 

N.  T,  114 ;  Zimmerman  d.  Anderson,  07  As  to  what  are  negotiable  words,  see 

Penn.  St.  421 ;  {Frank  o.  WesseU,  64  N.  Y.  Raymond  u.  Middleton,  29  Penn.  St  63a 

166;    CoiliDi  D.  Bradbury,  64  Me.   87;  The  payee  of  a  bill  or  note  must  be  a  pec 

Matthew*  c  Crosby,  66  N.H.  21;  Wright  son  capable  of  being  aMsrlained  at  the 


36.  But  see  Maryland,  ftc.  Co.  v.  Newman,  demand  payment  before  that  time,  or  tn 

0OMd.684;  Woods  c.  North,  84  Penn.  St.  surrender  the  nnte  and  take  aamethii^ 

407 ;  Tint  N^t.  Bank  r.  Gay,  63  Ma  31 ;  else  in  exchange,  will  not  render  the  in- 

Carthage  Bank  n.  Jacob*,   TS   Mo.   36;  strument  nan -negotiable.      BotehklM  •- 

Jone*c.Radatz,S7Hinn.240.   Andwhile  National  Bank,  21  Wall.S64;  Vennilye 

generally  any  independent  contract  In  an  n.  Adams  Express  Co.,  lb.  138 ;  Dfatamote 

in*tmment  will  de*tro7  it  as  a  note,  Mor-  v.  Duncan,  57  N.Y.  573.  But  see  Mahooaj 

gan  V.  Edward*.  63  Wis.  699;  KlUam  v.  v.  Filzpatrick.  ISS  Mas*.  151 ;  While  m. 

Shoep*,   20    Ran*.   SIO,  snch  a  slipula-  Smith,  77    HI.    S61.      Bnt    If    paymat 

tion  which  1*  only  to  come  Into  effect  before  the  Ume  Sxed  1*  dependent  on  a 

after  maturity  will  not  contingency  not  tn  the  control  ot  the 

See  f  ortber,  a*  to  certainty  of  amount,  holder,  tlie  ■oonder  rule  would  teem  to  be 

Farqniutr  d.  Fidelity   Ins.   Co.,  18  Alb.  tttat  the  imtmment  is  not  a  note,  dnis 

L.  J.  880 ;  Churchman  ■.  Martin,  64  Ind.  Ihla  renden  its  value  nneartaiu  during  it* 

380;  Sweeney  n.  Thick*tnn,  77  Penn.  St  currency.    Way  c.  Smith,  111  Haia.  GSt; 

181 ;  Line  Bock,  Ac  Ins.  Co.  b.  Hewett,  Stults  v.  Silva,  IIB  Hbm.  187 ;  Millar  w. 

60  Me.  407.  Poage,  66  Iowa,  96 ;  CfaonleM  v.  Allen, 

X*  aearly  a  time  must  be  fixed  when  70  Mo.  290,  889.     See,  however,  Cnnie 

at  the  latest  the  note  will  tall  due.  Nunei  v.  Horn,  68  N.  H.  604;  Jordan  c.  Tai% 

*.I)antel.ieWall.500;SmllfaKVaaBlw-  190bto  Bt.  686;  Walker  tt  WooUea,  64 

com,  46  Miub.  37 1 ;  Woodbury  o.  Roberta,  Ind.  184 1  Eraat  v. 

»Ie*ra,848.    An  option  in  Uw  holder  l«  8t  13. 
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fature  or  contingent  event  or  fund.  The  payment  must  not  rest 
upon  any  contingency,  except  the  failure  of  the  general  pei-aonal 
credit  of  the  person  drawing  or  negotiating  the  inBtrument.  (c)  It 
vould  perplex  the  commercial  transactionn  of  mankind,  if  paper 
seimrities  of  this  kind  were  encambered  with  conditions  and  con- 
tingencies, and  if  the  persona  to  whom  they  were  offered  in  nego- 
tiation were  obliged  to  inquire  when  those  uncertain  events  would 
probably  be  reduced  to  a  certainty.     But  if  the  event  ou  which 

(e)  Dawke*  n.  De  Lorane,  8  "WO*.  SOT ;  B«»rde*le7  e.  Baldwin,  3  8tr.  U61 ;  Bob- 
crtt  B.  Peake,  1  Burr.  828;  Cook  d.  8fttt«rle«,  6  Cowen,  108;  Vmn  Vacter  t.  Flack, 

1  Smede*  &  M.  398.  In  Palmer  b.  Pratt,  0  Moore,  C.  B.  868,  it  wa«  held  that  a  bill 
of  ezchange  diawa  upon  a  cnntingencj  ma  Toid ;  but  a  bill  may  be  accepled  DpOD 
a  contingciKj.  A  draTt  on  the  P.  U.  General  ii  not  a  negotiable  bill  of  exchange, 
became  it  ia  ondentood  to  be  drawn  againit  a  contingent  putilic  fond,  under  tba 
control  of  the  poil-offlce  department     2  Whart  233. 

time  the  bill  ii  accepted  or  the  note  made,  held  In  Bartlett  v.  Tncker,  104  Mua  339, 

TatCi  v.  Naih,8C.B.tl.  1.681;  Storm  o.  byanivjoritfofthecourt,  that  a  party  who 

StirUng,  8  El.  &  Bl.  8.12;  s.c.  WHa.  Cowie  had  signed  a  note  with  a  name  wUch  waa 

•.  Stirling,  e  El.  &  B).  333.    (See  U'Call  eitlierflctitlouiorwhichhehiidnoaathor- 

p.Ta7lor,84Ii.J.  H.B.C.P.8e6);  Oagood  Ily  to  tise,  and  which  he  had  uerer  held 

V.  PearMii*.  4  Gra^,  466;  Huwelman  c.  ont  u  bii  own,  wm  not  liable  to  one  who 

Oakcs,  IS  IlL  81.     (Compiuv  Benningion  porchaaed  it  m  the  bnaineu  paper  of  the 

p.  Ditumore,  2  Gill.  348;  Lyon  b.  Mar-  pajeei,  and  who  did  not  know  that  the 

tbaSl,  11  Barb.  241 ;  Tibbie  b.  Thomas,  80  defendant  aigned  it  or  give  him  any  credit 

lliia.  122;   Bowlei   v.  Lambert,  64  III.  thereon.    But  it  waa  admitted   that   a 

S3T ;  with  Uoody  n.  Threlkeld,  13  Ga.  66 ;  party  might  be  held  who  aigned,  with  in- 

Adama  t>.  King,  16   DL  169;  Knight  t>.  tent  to  hind  himielf  thereby,  hi*  initial, 

Jonea,  21  Hich.  161.)    Bat  compare  with  or  a  mark,  or  any  name  under  which  he 

Tale*  r.   Naah,  ftc,  tapra ;    Holme*    ■>.  wai  proved  to  hare  held  himielf  ont  to 

Jaquea,  L.  B.  1  Q.  B.  376 ;  Darii  f.  Garr,  the  world   and  carried  on  hii  buiineii. 

2  Seld.  124.  Cbecki  may  be  made  pay-  See  also  76,  n.  (c) ;  78,  n.  (c) ;  Fuller 
aliletoorderaa  well  as  to  bearer,  and  may  c.  Hooper,  8  Gray,  334;  Willoughby  b. 
be  indoraed  like  other  negotiable  inatm-  Monlton,  47  N.  H.  206 ;  Weiton  v.  Myen, 
menta.    Eeene  v.  Beard,  8  C.  B.  n. a.  872,  83  Ul.  424.z> 

With  i^atd  to  the  dgnature,  it  waa  Aa  to  sealed  inatrnment*,  see  89,  n.  2. 

jr*  That  a  bill  or  note  ia  complete  only  other  than  his  own  pro  Aac  ncc    The 

on  delivery,  aee  Bell  b.  Packard,  69  Me.  Adantonia  Fibre   Co..  9  L.  R.  Ch,  636; 

106;  King  d.  Fleming,  72  UL  21;  Hills-  Cragln  e.  Ix)Tell,  109  U.  8.  104;  Dexen- 

dale  College  o.   Thomaa,  40  Wis.  661 ;  dorf  d.  West  Virginia,  Ac.  Co.,  17  W.  Va. 

DoTTiea  v.   Shumate,  63   Md.  211.     Bee  136.    As  to  an  Inatrnment  under  seal  be- 

•Iw)  Gay  B.  Boiny,  89  HI.  221.  ing  a  note,  see  Laidley's  Adm.  v.  Bright's 

In  the  case  of  a  bill  or  eote,  u  In  that  Adm.,  17  W.  Va  770 ;  Fate  v.  Brown,  86 

of  an  inatminent  under  seal,  only  parties  IT.  C.  166 ;  Hannfacturing  Co.  r.  Bradley, 

whow  naniea  appear  can  be  sued,  thoDfih  106  U.  S.  176 ;  Seigman  v.  Hoflacker,  67 

UnwybeahowD  that  a  party  need  aname  Md.  821. 
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the  inBtrument  is  to  become  payable  be  fixed  snd  certain,  and 
must  happen,  as  if  the  bill  be  dmwa  payable  hIx  weeks  after  the 
death  of  the  maker's  father,  it  is  a  good  bill,  and  it  is  of  no  con- 
sequence how  long  the  payment  ia  to  be  postponed,  (i) 

•  77    Nor  is  it  necesHary  •  that  the  note  should  be  made  at  home. 

Foreign  an  well  as  inland  notea  are  equally  negotinble 
within  the  statute  of  Anne  ;  (a)  and  a  promissory  note  made  id 
England,  and  transferred  by  indorsement  or  delivery  in  a  foreign 
country,  to  a  party  taking  it  there  for  value,  gives  a  title  which 
may  be  asserted  in  England.  (6) 

The  instrument  must  be  made  payable  to  the  payee,  or  to  his 
order  or  aitifftu,  or  to  bearer,  in  order  to  render  it  negotiable. 
It  must  have  negotiable  words  on  its  face,  showing  it  to  be  the 
intention  to  give  it  a  transferable  quality.  Without  them,  a 
promissory  note  is  a  valid  instrument  within  the  statute  of  3  and 
4  Anna,  as  between  the  parties,  and  is  entitled  to  the  allowance 
of  the  three  days  of  grace,  and  may  be  declared  on  as  a  promisaoiy 
note  within  the  statute,  (c)  •  But  if  it  wants  negotiable  words, 
it  cannot  be  transferred  or  negotiated  so  as  to  enable  the  assignee 
to  sue  upon  it  in  his  own  name.  ((2)     If  the  name  of  the  payee 

(iJ)  Cook  D.  Colehan,  Sir.  121T.  It  ii  efen  held  thut  a  note  pa^ible  within  two 
monthi  aAer  inch  a.  «hip  ii  pnid  oft,  ia  ■  good  negoUable  note,  m  tlie  event  is  monllj 
certain  (Andrews  a.  Franklin,  Str.  24) ;  but  I  should  tbink  lueli  >  reference  wm  not 
iafflcientlj  uertain,  and  that  tlie  csm  might  well  liave  been  questioned,  if  it  bad  not 
been  BubBequentljr  conflraied  in  1  Will.  •jeZ;  S  id.  213.  The  numeroui  Englith  end 
Ameriuan  caM»  all  going  to  the  gupport  of  this  one  general  proposition,  that  the 
monej  mentioned  in  the  initrament  must  be  payable  abioiutely,  and  at  all  eTentt, 
and  not  made  to  depend  on  aoj  uncerlaint;  or  contingency,  are  diligentlj'  and  u- 
curatel;  collected  in  Baylej  on  Bills,  ed,  Boston,  1829,  pp.  8-lB,  and  Chilty  oa  Bills, 
ed.  Phil.  1826.  pp.  42-50.  and  by  Mr.  Justice  Story,  In  Story  on  Bills,  1E§  46.  47.]  Ia 
MoOatt  p.  Edwards,  1  Can-.  &  M.  IS,  it  was  held  by  Mr.  Jailice  Patteson,  that  ■ 
promissory  note  must  specify  a  particular  time  of  payment.  But  the  case  of  Eltii  b. 
Maaon,  in  a  oote  to  thnt  case,  seems  to  be  otherwise. 

(a)  Hilne  d.  Graham,  1  B.  &  C.  102;  Benttey  c.  Nor&ouse,  Hood.  &  U.  66.  FUi 
B.  P.  npra,  72,  note  {h). 

{b)  De  U  Chaumette  u.  The  Bank  of  England,  9  B.  &  C.  208.  But  this  point  seem* 
to  be  still  contested.  See  a  discnsf ion  of  It  in  the  London  Law  Uagaiioe,  [iii.]  117 ; 
[post,  96,  n.  1.] 

(e)  Story  on  Bills,  [}  SO] ;  id.  on  Fromlseory  Notes,  p.  3 ;  Duncan  v.  Maryland 
SaTtngi  Institution,  10  Oill  Jb  J.  299. 

((f)  Hill  v.  Lewis,  1  Salk.  1S2 ;  Barchell  v.  Slocock,  2  Ld.  Raym.  1M6 ;  Smith  s. 
KendaH,  6  T.  R  128 ;  Rei  ■>.  Boi,  a  TaunL  825 ;  Moyser  v.  Whltak«,  9  8.  ft  C.  409 ; 
Ex  parte  Bobinaon,  1  De«c.  &  Ch.  276 ;  Gerard  s.  La  Coste,  1  Dallas,  IM ;  Downing 

<  See  Wells  r.  Brigluun,  6  Cuh.  6.    See  kbo  76,  n.  1. 
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or  indorser  be  left  blank,  any  bona  fide  bolder  may  insert  his  own 
name  as  payee,  (e) 

It  is  usual  to  insert  the  words  value  received,  in  a  bill  or  note, 
but  tbey  are  unnecessary,  and  value  is  implied  in  every  n^o- 
liable  bill,  note,  acceptance,  and  indorsement.  The  burden 
of  proof  rests  upon  the  other  party  to  rebut  the  preBumption  of 
validity  aud  value,  which  the  law  raises  for  the  protection  and 
support  of  negotiable  paper.  (/)  These  words  are  not  usual 
ill  checks,  which  are  negotiable,  like  inland  bills,  and  are 
'governed  by  the  same  rules,  (a)  Nor  is  it  necessary  *  78 
that  the  maker  should  subsciibe  bis  name  at  the  bottom  of 
the  note ;  and  it  is  sufficient  if  the  maker's  name  be  in  any  part 
of  the  note,  as  if  it  should  run,  J^  A.  £.,  pr&mite  to  pay  C.  D., 
or  order,  one  hundred  dollara.  (_b')  Tliis  is,  however,  so  much 
out  of  the  common  course,  that  a  note  wanting  the  usual  sub- 
scription would  be  deemed  imperfect,  and  it  would,  in  point  of 
fact,  destroy  its  currency,  and  the  pul)lie  would  very  reasonably 
conclude  tliat  the  note  bad  been  left  unfinished,  and  had  got 
into  circulation  by  fraud  or  mistake.  If  the  note  be  payable  to  B ., 
or  bearer,  it  need  not  be  indorsed ;  and  it  is  the  same,  in  effect, 
as  if  the  name  of  B.  had  been  omitted.    The  bearer  may  sue 

1^  BMkeiMtoea,  B  Calnet,  137 ;  ItUmllton  v.  Grangen',  Ac.  Ini.  Co.,  OS  Gn.  TSO.]  In 
Aldu  V.  Johnion,  1  Vt.  136,  it  »u  held  that  the  indonee  of  a  note  not  ne^liible  wn* 
nerenbelew  bound  to  fidlaw  the  rnlei  of  the  Uw-merchant,  in  making  the  denaand  of 
pigment,  and  giving  notice  of  non-paymeat.  Tlje  modern  French  commercial  code 
raqnini  billi  and  notes  to  be  roftde  payable  to  order.  Code  de  Corom.  arti.  110, 1S8; 
wbercu,  in  Scotland,  a  bill  of  etchange  i*  good,  and  negotiable,  and  Mtignable, 
ihoDfh  It  doea  not  contain  toy  urords  making  it  payable  to  order  or  to  beanr.  Bell'i 
Coinni.L40I. 

(f)  Crnchler  n.  Clarance,  2  Haule  ft  S.  BO;  6  Taant  G8S,  ■.  p.  If  there  be  no 
pa/es  to  whom  the  bill  la  payable,  it  cannot  be  loed  upon  by  ti  tbird  perion  a* 
beater.    Prewltt  v.  Chapman,  6  Ala.  86. 

I/)  Batch  r.  Tra7e>,  11  Ad.  ft  El.  702;  Stoi?  on  Bills,  [S9  68,  178;]  Grtot  n.  Da 
Costa,  8  H.  ft  8.  3G2 ;  WhiUker  v.  Edmnnda,  1  Hood,  ft  R.  866 ;  Knight  v.  Pngh, 
i  WatU  ft  8.  446  1  Beltihoover  v.  Blackslock,  8  Watts,  27 ;  Benjamin  v.  Tillman, 
2HCL.213.  In  the  Slate  of  Uiisonri,  by  itntute  (R.  Code,  1836),  tomnke  a  prom- 
iMOTT  note  negotiable,  it  rantt  contain  the  words  "  for  value  received,  negotiable  and 
payable  without  defalcation."  d  Mo.  266 ;  [Bailer  "■  Smock,  61  Mo.  213.]  So  in 
Fiaitce,  and  in  aome  parti  of  Gennany,  by  positive  regulatk)n,  the  omission  to  ttata 
lite  value  received  nn  the  face  of  Ihe  bill  vitiate*  it  Code  de  Comm.  art  110; 
HanecdDs,  Ekm.  de  Cnnib.  c.  4,  sec.  18,  14. 

(a)  Poplewelln.  Wilson,  1  Str.264:  Emery  d.  Bartlett,  SU.  Raym.  1666;  Boehm 
r.  Btnting,  T  T.  R.  428 ;  White  v.  Ledwieh,  dted  bi  Bayley  on  BilU,  \e.  1,  j  18,] 
{!>)  TtLjlor  t>.  Dobbins,  1  Str.  899 ;  ElUot  v.  Cooper,  2  Ld.  Ra;m.  1876. 
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in  his  own  name  ;  and  if  his  right  and  title,  or  the  coDsideralion, 
be  called  in  question,  he  must  then  show  that  he  came  by  the 
note  bona  fide,  and  for  a  valuable  coosideratioD.  (<;}  So  a  bill  or 
note,  payable  to  a  fictitious  person,  may  be  sued  by  an  innocent 
indorsee,  as  a  note  payable  to  bearer ;  and  such  a  bill  or  note  is 
good  against  the  drawer  or  maker,  and  will  bind  the  acceptor, 
if  tlifl  toot  that  the  payee  waa  fictitious  was  known  to  the 
acceptor,  (i)  > 

3.  Of  tlLa  Bights  of  tha  Boldar. — Possession  is  prima  facie  evi- 
dence of  property  in  negotiable  paper,  payable  to  bearer,  or 
indorsed  in  blank,  and  the  bearer,  though  a  mere  agent,  or  the 
ori^nal  payee,  when  the  indorsement  is  in  blank,  may  sue  on  it 
ia  his  own  name,  without  showing  title,  unless  circumtitances 
appear  creating  suspicion.  («}  ^     Tlie   bona  fide   holder  oan   re- 

(c)  Onuit  V.  Taugbsn,  8  Barr.  1613 ;   Bowen 
Matthew*  v.  HkU,  1  Vt.  816,  whore  th«  caui  od  the  ■ 

((/)  CoUii  e.  Emett,  1  H.  Bl.  318  j  Uinet  v.  Gibtoa,  8  T.  R.  481  ;  1  H.  Bl. 
660 ;  Titluck  v.  HarrU,  3  T.  H.  174 ;  Hunter  v.  Blodget,  2  Teat«t,  480 ;  FcMier  e. 
SlMttiick,  2  H.  H.  446.  The  general  mle  !■,  wya  Mr.  Juitice  Stoi7  (Story  od  Bilk, 
624),  that  payment  of  a  forged  bill  will  hnve  no  tflec:!  to  charge  other  partie*  tbere- 
viih,  win,  if  it  had  been  genuine,  would  have  beoD  liable  tberofor,  nnleM  they  liaTa 
giieD  currency  to  the  bill,  by  adopting,  or  pawing,  or  accepting  It  a»  genuine. 

(()  Mauran  e.  Lamb,  T  Cowen,  1T4;  Pearce  d.  Auacia,  4  Whart.  48B;  Barbario  e. 
Danielt,  7  La.  481 ;  Denton  v.  Dupiewii,  12  id.  92;  Hill  v.  Holme*,  ib.  96.  Story  on 
Pn>mi«*ory  Notes,  [§  381.]  If  a  negotiable  note  be  assigned  and  delivered  for  a  ralu- 
able  comideratiOD  without  any  indortement,  the  right  pawei,  and  the  assignee  may 
reco*er  in  the  name  of  the  payee.  June*  n.  Witter,  18  Ukm.  304.  So  it  hat  be«n 
held,  that  the  figure*  128,  put  oo  the  bnuk  of  a  lull  of  eicliange  aa  a  lubiCitute  for  tlie 
nam*  of  the  indorter,  and  intended  as  auch,  i«  good  and  obligatory  aa  an  indoraemenl, 
but  a  diauDtiug  judge  itrongly  held  otherwiae.  Buti^hera  &  DroTera'  Bank  b 
Brown,  1  New  Tork  Legal  Obterrer,  149.  [Affirmed  on  error  in  Supreme  Coon 
6  HUl,  44a     See  76,  n.  1.] 

1  Pott,  114,  116 ;  Meclianio*'  Bank  o.  An  acceptor  mpra  pntesl  for  the  hoiKw 

Straiton,  &  Abb,  Pr.  w.  s.  11 ;  8  Keyea,  of  the  diwwer  will  be  bound  by  hi*  ai> 

Sa&i  Fanuworth  v.  Drake,  11  Ind.  101.  cepUnce,  although  he  had  no  notice  thM 

[Bnt  *ee  the*e  caae*  critic-iaed  in  2  Anw«,  tlie  payee  waa  Bctidon*,  at  the  tuneof  Ua 

Bill*  and  Notea,  8M.    See  alto  Kohn  o.  acceptance.    Phillip*  v.  Im  Thnin,  IS  C. 

WatkliM,  26  Ean*.  601.]  Soacbeckmade  B.  n.  a.  694  ;  L.  R.  1  C.  F.  463. 

payable  to  word*  withont  meaning, «.  j.,  •  Righu  ofHaldtr.  -~  The  text  i*  con- 

"ta  the  Older  of  bill*  payable,"  or,  "of  flrmed  by  Janieas.  Chalmera, 2 Seld. 209 ; 

1S68,"  it  payable  to  bearer.    Willel*  v.  Seeley  v.  EngeU,  17  Barb.  690;  Lemon  •. 

PboBoli  Bank,  2  Dner,  121 ;  Hechanica'  Temple,  7   (Port)  Ind.  666;  SbeltoD  «. 

Bank  t>.   StraltOD,   8  Keye*,  865;  ante,  Bherfey,  8  Greene  (Iowa),  lOS;  Wilaoa 

72,  n.  ib).  f  ■  Laaier,  11  Gratt.  477 ;  PetiM  v.  rtoui, 
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cover  upon  the  paper,  though  it  *  came  to  him  from  a  per-  *  79 
Bon  vho  bad  stolen  or  robbed  it  from  the  true  owner, 
provided  he  took  it  inuocently,  in  the  course  of  trade,  for  a 
valuable  consideration,  aud  not  overdue,  and  under  circumstaucfla 
of  dne  caation ;  and  he  need  not  account  for  hi»  posEeseion 
of  it  unless  suspicion  be  raised,  (a)     The  doctrine  is  founded 

(a)  HUler  >>.  Bace,  1  Borr.  463 ;  Grout  k.  Tauglun,  3  id.  1616 ;  P«>cack  tr.  RhodM, 
Dong.  633 ;  Kiog  r.  HilBom,  2  Camp.  6 ;  Solomon*  v.  The  Bank  of  England,  18  Ea«t, 
1S6,  w  uMiM ;  Pattnwm  a.  Hardacre,  4  Tatmt.  114 ;  Bleaden  it.  Charlei,  T  Bing.  346 ; 
Cmger  r.  AniiitioDg,  8  Johni.  Cai.  6;  Conru;  v.  Warren,  ib.  369;  Tbuntoa  v. 
U'Sown,  e  HsM.  428 ;  Wl)eeler  v.  QuUd.  20  Pick.  64G ;  AMrich  v.  Warren,  IS  He. 
406 ;  Lapice  v.  CliRoD,  IT  La.  162 ;  Story  on  Promiiury  Notei,  46B.  A  statute  of 
minoia  declared,  that  if  anj  fraod  or  oircumreDtioa  be  uied  in  obtaining  the  making 
or  executing  a  nal«,  it  ibould  be  Toid,  not  only  between  the  maker  and  payee,  but 
also  in  the  handa  o(  erery  inbaeqaeot  holder ;  and  in  Wood*  d.  Hyne«,  and  Mulford 
r.  Sbepard,  1  Scam.  108,  6S3i  It  wa*  held  th&t  the  fraud  that  would  vitiate  the  note 
In  the  hand*  of  tlie  innocent  auignee  mnit  t«  In  oUaitang  tha  maJting  or  extcuiinj  the 
DOte,  and  that  frand  in  relatioa  to  the  coniiilcratioa,  or  in  the  contract  upon  which  it 
wu  giren,  would  not  be  sufficient  to  affect  Its  negotiability  and  validity  In  the  band* 
of  the  innocent  araignee.  In  lUinoij,  tlie  commercial  law  aa  to  negotiable  paper  leein* 
to  be  well  eatablUhed.  The  *tatute  of  tliat  atate  goea  further,  and  make*  note* 
aaaignable  that  promise  to  pay  money,  or  artida  of  permnai  property,  or  any  mm  o/ 
mimeg  in  penonal  propoig.  R.  L.  482 ;  Ransom  v,  Jonei,  1  Scam.  2QS.  Again,  In 
Missiasippi,  it  is  held  that  If  a  person  about  to  purchase  a  promissory  note  before  due, 
Inqniica  of  the  maker  if  the  note  be  good,  who  said  ft  was,  and  would  be  paid  at 
maturity,  he  could  not  afterward  set  ap  a  failure  of  consideration  against  the  at- 
algneea,  although  he  waa  ignorant  at  tlie  time  c^  such  failure  when  he  gave  the 
■aanranoe.  Ramer  v.  Johnston,  6  How.  898 ;  Mar»li»ll  v.  Horton,  1  3mede*  &  M. 
Ch.  GS8,  a.  p.  The  eaie  which  held  that  the  maker,  by  giving  such  BsauraDce,  had* 
walTed  hi*  defence,  was  correctly  and  justly  decided,  notwitbttMiding  that  by  statute 
in  Ifiaalaslppi  the  general  rule  is,  that  the  maker  of*  promissory  note,  after  assign- 
ment, i*  entitled  to  the  same  defenoe  againal  aubsequent  indotaee*  a*  againat  tlie 
original  payee. 

SGray,  603;  Bnth  t^  Sealon,  4Iad.  622;  be    different    a*    between    themaeWes. 

[CoUins  v.  Gilbert,  M  U.  8. 763 ;  National  Knowledge  *iibt«iuently  acquired  by  tiie 

Pemberton   Bank  ■>.  Porter,  136  Maas.  bolder  does  not  affect  his  righu.  Hoge  r. 

ttS ;  nuUman  e.  Claycorob,  76  Jnd.  64.]  l4Ui*ing,  86  S.  T.  IBG ;  Farmen  t  Me- 

Bnl  eee  Richardaon  v.  Gower,  10  Rich,  chanic*'  Bank  r.  Rathbone,   36  Vt.  19. 

109.  The    rule    I*    stated    more   strongly  in 

It  may  be  mentioned  here  that  an  in-  Manley  b.  Boyoot,  2  El.  &  Bl.  46  j  Strong 

Bocent  holder  of  a  negotUble  inatrument,  e.  Foetsr,  17  C.  B.  301 ;  Yates  v.  Donald- 

Uken  with  no  other  knowledge  than  the  eon,  6  Hd.  389, 899 ;  Hansbrough  v.  Gray, 

paper  fomiahee,  ha*  aright  to  treat  the  S  Oratt  866;  Watwin  v.   Bhuttleworth, 

p«tiea  to  it  a*  liable  to  hira  In  the  tame  63  Barb.  357 ;  (Perkins  v.  White,  36  Ohio 

manner  and  order  and  to  the  same  eitent  SL  680 ;]  poM,  86, 1,  case  lint  cited.     Bnt 

a  they  appear  to  be  on  the  Inatrument  see  Adie  v.  Metoyer,  1  La.  An.  264 ;  Park* 

h  tha  relation*  of  the  parties  may  v.  Ingram,  3  Fost  (22  y,  H.)  288. 
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OD  the  commercial  policy  of  sustainiag  the  credit  and  circula- 
tion of  negotiable  paper.  Suspicion  must  be  cast  upon  the  title 
of  the  bolder,  by  showing  that  the  instrument  had  got  into 
circuIatioQ  by  force  of  fraud,  befoie  the  onut  is  cast  upon  the 
holder  of  showing  the  consideration  he  gave  for  it.  (6)  ^  yi  So  much 

lb)  CoUini  V.  Martin,  1  Bo*.  &  P.  648;  Reynolda  v.  Chettle,  S  Camp.  59B; 
Mnnroe  v.  Cooper,  6  Pick.  412 ;  Slor;  on  Billi,  [S  193 ;]  Bailej  n.  Bidwell,  IS  M.  « 
W.  TS.  So,  if  there  nas  no  original  canaiileration  for  tlie  bili,  the  holder  must  ahow 
that  either  be  or  tLe  original  iodoraee  gave  value  for  iL  Thomat  r.  Newtoo,  2  Carr.  & 
P.  606.  Bat  if  th«  note  be  pajabte  to  B  or  order,  and  be  loit  or  stolen.  En  that  case  lbs 
maker  pa/a  at  hi*  peril,  for  lie  ia  bound  to  aacertain  the  Identit;  of  the  party  to  whom 
he  pays.    Fvdeaaui,  Droit  Com.  ii.  art  197 ;  Story  oa  Fromiaaory  Notes,  p.  470. 

*  Effect  of  Fraud,  St.  —  Tlie  test  ta  and  eome  of  the  above  cases  show  that 

conflnned   by   Smith  t.   Braioe,   16    Q.  the  iame  ia  tnie  when  the  consideratjon 

B.  244,  SGO ;  Filch  v.  Jones,  6  EI.  &  between  the  original  parties  was  iUegal. 
BL   238;   Mather  c.  Lord  Maidstone,   1  See  Baiter  u.  Ellis,  57  Me.  178.   So  where 

C.  B.  M.  B.  273;  Ball  t>.  Fealherslone,  the  note  was  oblaiaed  by  d urea*.  Firat 
3  Hurlst.  &  N.  284 ;  Smith  d.  Sou  County,  N.  Bank  of  Cortlaiid  c  Green,  43  N.  T. 
11   WaU.   139;    Ckrk   ■>.   Pease,  41    N.  298. 

B.  414;   Ferrin  v.  Noyea,  39  He.  384;  Bnt  it  is  olherwise  when  a  mere  want 

Oallagher  e.  Black,  44  Me.  90 ;  Bissell  c.  of  conaideration  aa  between  the  original 

Morgan,   11   Cash.   198  ;    Siatermans    e.  parties  ia  shown.    Filch  c.  Jones,  6  El.  ft 

Field,  e  Gray,  331;  Tucker  v.  Morrill,  BI.  238;  Eliicott  x>.  MarUn,  6  Mil.  SOS; 

1   Allen,  628;   Boa*  v.  Bedell,  5  Duer,  Boas  e.  Bedell,   6  Doer,  462;  Sloan   s. 

462 ;  McKesson  ■>.  Sunberry,  8  Ohio  BL  Union  B.  Co.,  67  Penn.  St.  470 ;  Wilson  a. 

166;  Bertrand  v.  Barkmaa,  13  Ark.  160 ;  Lazier,  11  GraCt  477.     Bee  Woodman  v. 

Balchinson  v.  Boggs,  28  Penn,  St  294 ;  Churchill,  62  He.  68. 

Merchants'  Ezch.  N.  Bank  o.New  Brun»-  In  some  caaes  it  has  been  held  that 

wick  S.  Inst.,  4  Troom  (33  N.  J.).  170,  ftaud  will  invalidale  a  negotiable  inatni- 

172;  Fanners'  &  Cit't  Bank  c.  Noion,  ment,  aren  In  the  handa  of  an  innocent 

4£  17.  T.  763.    Fatoo  o.  Coit,  6  Midi.  506,  trausferee,  for  value.    If  a  party  ia  in- 


^1  Pardvutfir  Valm  vUlmit  Nalia.  —  lered  Bank  v.  Benderaon,  6  L.  K.  P.  C. 

1.   I7i^   (I.  —  (a)  Kafue. _ There  la  no  501.    See  also  £7  ports  Rlcbdale,  19  Cfa. 

doubt  that  if  the  taker  of  a  note  gives  up  D.  409 ;  Citizens'  Nat.  Bank  v.  Hooper, 

anything  of  value  which  he  possesses,  47  Md.  88. 

whether  it  be  a  material  thing,  or  a  right  Where  a  note  is  taken  simply  m  coI- 

of  action,  or  a  right  of  imafdiate  action,  lateral  for  a  preexisting  debt,  and  tber* 

•ndgivesit  torthenote,he  is  a  holder  for  Is  no  valid  agreemeat  for  fbrbearanoc^ 

value.   Ru«setlv.8plater,47Vt.273;  Par-  nothing  is  thus  given  up.    Tet  the  i^i'cftns 

Irtdge  0.  Ciiapman,  81  lU.  137 ;  Souls  d.  hi   Swift  v.   Tyson,  injra,  81,  n.  (6),  ia 

Shotwell,  62  Miss.  236 ;  Justh  v.  Na^nal  -rerj  generally  followed.     Dates  t>.   Hm~ 

BaDk,5aN.T.478;  Mechanics',  &c  Bank  tional  Bank,   100   U.  S.   289;   Bailioad 

B.  Crow,  60  N.  T.  86  ;  Ward  r.  Howard,  Co.  v.   National  Bank,   103   O.   S.   14 ; 

88  N.  T,  74 ;  Draper  n.  Cowles.  27  Kans.  Mdtland  e.  Citizens'  Nat  Bank,  40  Hd. 

484;  Caryo.  White,  ^S.T.  138;  Gates  640;   Armour   e.   HcHichael,   86   N.  J. 

f .  National  Bank,  100  XI.  8.  239 ;  Chai^  L.  92 ;  Straughan  0.  Fairchild,  80  Ind. 
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protectioD,  for  the  sake  of  trade,  is  given  to  the  holder  of  negotia- 
able  paper,  who  receives  it  fiurly  ia  the  way  of  business,  that  he 

dnced  to  dgn  it  b^  k  fraudulent  repre-  ttroug  reuoniDg   that  he  U  not   liabh 

■entation  that  the  uonCractEi  or  an  entire);  even  to  ao  innocent  holder.     Bunon  d. 

different  nature,  tnch  ai  a  gnarantee,  and  Hnotington,   21   Mich.  416   (distinKuiih- 

It  gaWiy  of  no  negligence  in  doing  mi,  he  ing    Woree(t«r  Bank   v.   Dorchetter   t 

will  not  b«  held.    Foiler  v.  Mackinnon,  Milton  Bank,  10  Ciuli.  48S,  the  om  of 

L.  R.  4  C.  P.  704 ;  Whitaey  v.  Sender,  2  bank-billB,  and  declining  to  loUow  Uie  ill- 

I^DMng,  477  ;  Roberta  v.  Hall,  S7  Conn.  L-onsidered  case  of  Sliipley  d.  Carroll,  4fi 

aOS,  211 ;  Gibba  n.  Unabary,  22  Mich.  Ul.  286).     fW  alio  Hall  c.  Wilton,  16 

470.    Nance  v.  Ltrj.  6  Ala.  370,  mar  be  Barb.  &4B ;  Awde  v.  l^ixon,  6  Exch.  869. 

called  the  leading  caae.     [See  Strong  r.  But  the  oppoaiie  doctrine  has  been  main- 

UniDgtoa,  8I1L  App.  436.)  But  tee  Doug-  tained  on  groundi  or  piiblL- polic]>.     See 

luar.  Hatting,  &U  Iowa,  496.  Compare  ii.  Ingham  d.  Primroat-,  7  C.  U.  m.  a.  62,  85; 

4S2,  D.  1 ;   ScbaylkiU  C7.  v.  Copley,  07  Swan  0.  Korth  B.   A.  Co.,  2  HurlaL  & 

Fenn.  St.386;  ComniODneslthr.Sankej,  ColL   176,   186    (quallfled,   hoverer,   bj 

22Fenn.  St.  S90;  Caulkin*  t>.  Wbialer,  29  the  tame  Judge,  L   R.   4   C.   P.   700); 

Iowa,  4S6.    And  if  the  maker  has  never  Clarke   v.  Johiiton,  54  III.  296.      Awde 

dalirered  the  note  to  an;  one,  or  done  v.  Diaon  ia  thought  not  to  be  followed 

Mirtfaing  which  ettopa  him  to  den;  that  In  America,  Spltlec  v.  Jamea,  S2  Ind. 

he  deliTered  it,  it  ha«  been  held  tm  ver;  202. 


GOB.    But  >ee  Union  Nat.  Bank  v.  Barber,  regular  conne  of  buitneaa  it  to  be  con- 

fiS  Iowa,  569 ;  Currie  r.  MIsa,  10  L.  R.  Ex.  aidered  notice.    Properly  It  would  Mem 

153.    But  a  holder  aa  collateral  can  onl;  to  be  onl;  eridence  of  notice.    Kellogg  v, 

racorer  to  the  extent  of  hU  adrancea,  Cnrtia,  60  Me.  212.    The  rule  ma;  alto  be 

wbereaa  a  pnrcliaaer  caa  recoTer  the  fkce  stated  here  that  finding  paper  in  the  hand* 

of  the  note,  though  he  ma;  ba*e  given  of  maker  or  acceptor  la  preaamptive  eri- 

leaa.    Cromwell  v.  Count;  of  Sac,  96  U.  S.  dence  that  the  note  or  bill  baa  been  paid. 

SI :  Hobart  r.  Penn;,  70  Me.  248 ;  Ia;  o.  Callahan  v.  Firtt  Nai.  Bank,  78  E;.  601  f 

Witainan,36Iowi,806.  Butiee  Holcomb  Central  Bank  b.  Hammett,CON.  Y.  168. 

r.  W;ki-ofr,  35  N.  J.  L.  S6.    Ct.  Dretaer  e.  (e)  /ndorannoK.  —  Wherever    an    In- 

Miaaonri,  Ac.  ContL  Co.,  93  C.  S.  02.  donement  la  uecetaar;  to  paia  the  title, 

(5)  Notice.  —  There    mutt   be   either  the  holder  mutt  ihow  a  regular  indor*» 

•ctnal  knowledge  or  a  wilful  abutting  of  ment  b;  the  true  owner.   Ogden  b.  Benat, 

the  e;ea  to  the  evidence  of  tlie  defect  OL.  B.  C.  P.  613j  Bobbett  v.  Pinkett, 

Negligence,  however  great,  it  not  notice.  1  Ex.  D.  S6B ;  Trutt  Compan;  0.  National 

Jone*  V.  Gordon,  2  App.  Caa.  616,  628 ;  Bank,  101  U.  S.  08 1  Omaha  Nat.  Bank  k. 

Swift  B.  Smith,  102  U.  S.  442, 444  1  Shaw  Walker,  6  Fed.  Rep.  BBS ;  Rowe  v.  Put- 

V.  Railroad  Co.,  101  U.  S.  667,  564;  Cot-  nam,  131  Maa*.  281 ;  Dodge  b.  National 

Bd*  e.  Gilbert,  04  D.  S.  768;  ParreU  c.  Exchange  Bank,  80  Ohio  St.  1;  Kohn  v. 

Lovett,  68  He.  826 ;  Freeman's  Nat  Bank  Watkina,  26  Eant.  6Q1 ;  Colaon  d.  Aniot, 

p.  Sarer;,  1Z7  Maat.  75;  Se;bel  •>.  Nat  57  N.  T.  253.    But  see  llake  v.  Hall,  9 

Bank,  M  N.  T.  286  i  McSparran  e>.  Neele;,  Baxt  262 ;  Heard  v.  Dnbaqoe  Co.  Bank, 

SI  Peon.  St  17 ;  Citiient'  Nat  Bank  b.  8  Neb.  10. 

Hooper,  47  Md.  88 ;  First  Nat  Bank  b.  2.  Effiel.  —  A    purchase    for    valtie 

Lo;bed,  S8  Hinn.  396;  Kelle;  n.  Whit-  without  notice  cuta  off  personal  but  not 

oej,  46  Wia.   110.     It  hat   been  held,  real  defencet.  Personal  defences  ant  aach 

bowerar,  Uvt  buying  in  otliet  dian  the  aa  do  Dot  aSect  the  validly  o(  the  note, 
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can  recover  upoo  it,  though  it  has  been  paid,  if  he  received  it  be- 
fore it  fell  due.  Where  one  has  done  a  mercantile  act,  said  Lord 
Ch.  BaioQ  Gilbert,  he  subjects  himself  to  mercantile  law.  (c)  I^ 
however,  it  appears  by  proof  or  admiseiou,  that  the  agent  to  Thorn 

(c)  Gilbert'!  Lex  FnetorU,  288,  286.  The  bolder  will  bold  it  unaffected  u  ^0107 
•Dlccedeiic  equities  betweeo  the  ptrtie*,  if  lie  takei  it  witbout  nutiue  of  an/ticti 
If  tiicb  implicate  ita  Talidit;  aa  betweea  tlie  prior  partiei,  and  Id  payment  of  a  prece- 
dent d«bt ;  and  lie  ii  not  bound  to  prore,  in  the  Drat  inttaoi^e,  that  he  it  a  tmufiA 
bolder  for  a  Teluable  coniideration,  for  the  law  will  preanme  It,  antil  the  preinmptiaa 
be  rebutted  bj  contrary  proof.  Swift  i-.  Tj«on,  18  Pelen,  1 ;  Carlisle  i>.  Wiihirt, 
11  Ohio,  173;  Bnuh  v.  Scribuer,  11  Cono.  388;  Bank  of  Salina  v.  Babcock,  31 
Wend.  199;  Bank  of  Sandotkj  r.  ScoTllle.  24  id.  115;  Mobawk  Bank  v.  Cncf. 
1  HiU  (M.  Y.),  613  i  Riley  v.  Anderton,  2  UcL.  689. 

bM  giie  the  DMker  a  right  to  reAue  pay-  Graff  d.  Logne  (Iowa,  18SS),  17  BetK  2H. 

meut  by  virtue  of  oniaide  dealingi  willi  The  doctrine  of  Young  v.  Qrote,  ^,  Si, 

aomt  parly  to  tbe  note,     Sucli  are  fraud,  (A)  and  n.  I,  leema  ao  exienaion  of  tbia 

doKU,  failure  ot  consi deration,  illegality  principle.    That  caae  ia  further  tupportcd 

not  rendering  th«  inatrunient  rcid,  pre.  by  Garrard  t.  Lewia,  10  Q.   B.  D.  30; 

mature  payment,  and  coUaieral  agree-  Blakey  e.  Johnson,  18  Bosh,  197;  Brown 

menta.    Brown  v.  SpoSord,  9G  U.  S.  474 ;  v.  Reed,  70  Pean.  St  870 ;  Zimmenoaa 

Clark  E>.  Peaae,  41  N.  H.  414 ;  McSparron  c.  Rote,  75  Penn.  St.  IBS.    See  Sacketti. 

tr.Nee1ey,  QlPenn.  St.  17;  VonWindiw^  KelUr,  22   Ohio  St.   654;   Baxendale  a 

e.  Elaui,  46  Coon.  443 ;  Strelt  v.  Waugh.  Bennett,  3  Q.  B.  D.  626.     But  om  wIn 

48  Vt.  298 ;  Pendar  b.  Kelley,  ib.  27 ;  Cut-  aigui  an  incomplete  inatrument  i*  bound, 

Ter  0.  Hide  and  Leatlier  Bank,  78  111.  ti26 ;  upon  tbe  tlieory  of  an  itiiplied  aoibority 

PetilloD  V.  Noble,  73  111.  607.  to  complete  the  instrument.     Angle  t.  N- 

Real  defencei  are   locb  a*  go  to  tlie  W.Hut.LlrelDi.Co.,92U.  S.BSOi  Beplet 

validly  of  tbe  initrumeut.    The  most  of  f.  Mt.  Carmel   Savingi  Bank,  97  Penn. 

tbem  rest  upOD  tbe  consideration  that  the  St.  420;  SiltigD.Birkealack,  38  Hd.  1GB; 

defendantdld  not  execute  thainstrument;  Armstrongs.  Harthman,  01  Ind.  62;  tun 

t.  g.,  that  it  waa  nerer  isaued,  that  it  wat  Dufly'i  Eatate,  6  I^  R.  Ir.  92.     See,  eape- 

forged  or  altered,  that  defendant  was  in-  dally,  London  t  South  Western  Bank  i. 

competent   to   contract.     Bazendnle    v.  Wenlworth,6Ez.  I).  96.    Comp.  Hogarth 

Bennett,  3  Q.  B.  D.  636 ;  Uoore  f.  Her-  t:  Latham,  S  Q.  B.  D.  043 ;  Cronkbite  r. 

ahey,  90  Penn.  St.  196 ;  Wlreback't  Ext.  Nebeker,  81  Ind  319 ;  McGralh  v.  Clark, 

D.  FIrat  Nat.  Bank,  97  Fena.  St  648 ;  I)e  66  N.  Y.  34.    And  Ihia  authority  ia  not 

Camp  V.  Hamma,  2Q  Ohio  St  467 ;  Per-  t«Toked  by  the  death  of  the  one  aiguing. 

Una  V.  White,  S6  id.  eSO ;   Cronkhite  v.  Carter  v.  White,  20  Ch.  D.  226. 

Nebeker,81  Ind.  319;  1.0.42  Am.  R.  127  Another  t««l  defence  Is  that  the  in- 

and  note;  Draper  e.   Wood,   112  Maaa.  itrument  is  rmd  by  statute.      Stn 

816  i  McGratli  n.  Clarke,  66  N.  Y.  34;  Sanborn,  47  Vt  702;  Town  of  Eagle  i: 

Lea  V.  Walls,  101  Penn.  St  — ;  Srofleld  Kobn.  84  HI.  292.    See  eipedaUy  on  lUs 

p.  Ford,  60  Iowa,  S7D.    But,  of  coune,  subject  the  index  to  Ames's   Caaea  od 

a  person  may  be  estnpped  tram  denying  Bills  and  Note*,  from  which  the  abore  is 

the  execution  of  a  note  wblch  he  never  largely  taken.    See  further.  Smith  *.  Law- 

really  executed.     WiUiams  v.   Stall,  79  son,  18  W.  Ta.  212;  Bearden  ■>.  Uom. 

Ind.  80 ;  a.  c.  41  Ani.  B.  604  and  noM ;  7  Lea,  466. 
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a  D^otiable  note  is  indorsed  for  the  use  of  his  priooipsl  baa  no  in- 
terest in  it,  be  cannot  sue  and  recover  apon  it  in  his  own  name,  (d) 
There  are  but  fev  cases  in  which  a  bill  or  note  is  void  in  the 
hands  of  an  innocent  indoraee  for  valuable  consideration ; 
sDch  cases  are,  when  the  consideiaUon  in  the  *  instrument   *  80 
is  money  won  at  play,  or  it  be  given  for  a  usurious  debt. 
The  English  statutes  against  usury  and  gamiug  (and  which  have 
been  adopted  generally  throughout  the  United  States)  are  per- 
emptory, and  make  the  bill  or  note  absolutely  void,  (a) '    The 
same  rule  would,  of  course,  apply  to  every  case  in  which  the 
oontiact  is  by  statute  declared  absolutely  void.  (&) 
As  between  the  original  parties  to  n^oUable  paper,  these  pro- 
[di  Thatcher  v.  Winilow,  6  llMon,  58.    The  (onndneM  of  tbi«  decition  hu  been 


(a)  Bowjer  v.  Bamptoo,  Str.  IISG;  Lord  UrmtBeld,  in  Peacock  n.  Rhodei, 
Dong.  636;  Lowe  e.  Waller,  ib.  786;  AckUnd  t>.  PeaKe,  2  Camp,  699.  Sbce  tlie 
■bOTe  deciaiona,  the  itatnte  of  58  Qeo.  III.  c.  98,  wa*  paued,  which  protect*  bilU 
■od  Dotei,  in  the  hands  of  an  indonee,  for  valuable  comideratioD,  and  without 
notice,  thongh  founded  on  uiniy  ;  and  at  tliere  leemB  to  be  a  strong  disposition,  at 
the  preteot  daj,  to  free  usnr;  from  ciTtl  impediments,  it  is  probable  tliere  is  a  reLaz- 
•tion  on  this  point  in  some  parti  of  this  country.  Tlie  proTisioDS  of  that  italate  OH 
this  point  hare  been  adopted  in  the  N.  T.  Bevi«ed  Statntei,  1.  772,  sec.  6.  By  the 
sutate  of  T  Wni.  IV.,  I  Vict.  80,  and  2  TicL  37,  bilU  and  notM  are  not  affected  bj 
VMvrj  laws,  if  payable  at  or  within  twelTe  months,  and  not  secured  by  mortgage,  and 
the  Inteteet  not  to  be  aboTe  Bve  per  cent,  unless  otlierwise  agreed. 

{b)  Story  on  Biils,  [%  189.]  Thongh  a  note  be  valid  between  the  original  parties, 
yet  the  indone[e]  cannot  sue  tbe  malcer,  if  the  indorsement  wa*  on  a  usurious  con- 
rideration.  Gaither  d.  F.  ft  M.  Bank,  1  Peten,  37.  But  la  New  Tork,  If  the  nole 
be  good  in  its  Inception,  yet  if  the  payee  transfer  it  at  a  discount  exceeding  the  legal 
lata  of  interest,  it  is  regarded  as  a  valid  sale.  Jones  v.  Hake,  2  Johns.  Cases,  60 ; 
Wilkie  V.  BooeeTelt,  3  id.  66 ;  Munn  c.  Cixnmission  Co.,  16  Johns.  19. 

1  Hordecai  V.  Dawkins,  9  Biuh,  S63;  829;  Great  Falls  Bank  r.  FarmingtoD,  41 

Uugerv-BoM,  UPenD.  St601;  KendaU  N.H.  82.40;  Norris  o.  Langtey,19N.  H. 

cRofaertsoD,  12  Cvsh.  166;  SyWester*.  423;    ConTeree  v.   Foster,  82  Tt.  828; 

8w»n,  6  Allen    184.     The  tendency  to-  Meadow  «.  Bird,  22  Oa.  240;  Thome  v. 

ward  tbe  lepnd  of  usuTy  laws,  mentioned  Toot*,  4  Cal.  821 ;  Johnson  v.  Meeker,  1 

la  note  (a),  coaUones,  and  the  snl^ect  is  Wis.  4S6 ;  Cobb  v.  Doyle,  T  R.  I  650 ; 

becoming  tea*  importanL    See  Flight  v.  Hall  d.  AyUng,  16  Q.  B,  428,  4S1 ;  Fitch 

ReMl,   1    Hurist  &  C.  70S,  716.    As  to  „.  Jones,  G  El.  &  Bl.  288.    Neither  will 

wagen,  see  Mteh  v.  Jones,  6  EL  ft  BL  tlie  fact  that  It  was  made  on  Sunday. 

>38.  Bute  Capital  Bank  v.  Tbompson,  42  N. 

U  flie  note  is  not  declared  void  by  H.  869 ;  [anf*,  79,  n.  y'.] 

slaWc,  illegalily  in  the  oonslderation  will  As  to  the  validity  of  negotiable  paper 

•«  SToid  it  ui  the  bands  of  a  bmafidt  issued  by  oorporatioDS,  see  the  note  on 

bolder  for  ralue  without  notice  of  tbe  tJtra  mm,  ante,  IL;  6  Am.  Law  Bex. 

Cazet  t>.  Field,  D  Gr«y,  282. 
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visions  in  favor  of  the  bona  fide  aaeignee  do  not  apply,  and  the 
consideration  of  a  bill,  note,  or  check  may  be  inquired  into.  It 
may  be  inquired  into  between  the  maker  and  payee,  and  between 
the  indorse!  and  indoi-see ;  the  consideration  of  the  indorsement 
also  may  be  shown,  for  the  latter  are,  in  this  riew,  treated  as 
original  parties,  (c)  The  rule  equally  applies  when  the  indorsee 
took  the  paper  with  notice  of  an  illegal,  or  of  the  wont  of  any 
consideration,  or  of  any  circumstances  which  would  have  avoided 

the  note  in  the  hands  of  the  indorser  ;  ((2)  or  when  taken 
*  81   Qot  in  the  ordinary  course  of  *  business,  or  after  it  was  due, 

or  under  circumstances  which  ought  to  have  led  to  an  in- 
quiiy.  (a)    It  was  admitted,  in  Bay  v.   Coddington,  (b) '  that 

{«)  De  Brai  v.  Forbes,  1  E«p.  117 ;  Athhant,  J„  2  T.  E.  Tl ;  Herriek  b.  Cannin, 
10  Jahaa.  221 ;  Hilt  v.  Ely,  6  Serg.  &  R,  SaS ;  Johnioa  v.  Hutinu*,  *  Halat.  lU ;  Hill 
D.  Buckminster,  5  Pick.  891 ;  Lawrence  v.  Stoninglon  Bank,  6  Conn.  521.  In  thil  lut 
cAie  it  wu  lield,  that  ir  the  holder  received  the  bill  without  cotuidenlion,  m  whet* 
>uc:i:e8elTe  indoraeea  were  merely  Bgenti  of  the  drawer,  for  the  callection  and  tru>- 
miwlon  of  the  moDej,  ha  !■  taid  to  be  in  piivit;  with  tbe  flnt  bolder,  and  li  kccooot- 
Able  for  the  proceed!  of  the  bill. 

((f)  Steen  v.  Laihler,  a  T.  B.  61  j  WiSea  v.  Boberu,  1  E*p.  261 ;  Perkin*  n. 
CballU,  I  N.  B.  254. 

(a)  Brown  v.  Davia,  S  T.  I!.  80;  Down  t>.  Hailing,  4  B.  £  C.  830;  Ajer  r.  Hntcfa- 
in*.  4  Mail.  370;  Thompion  b.  Hale,  6  Pick.  2&S;  IJtteU  v.  Hanhall,  1  Bob. 
(La.)  51. 

(i)  5  Johns.  Ch.  66 ;  ■.  0.  20  Johna.  687 ;  Swift  v.  Tyaon,  16  Peteri,  16.  Tbe 
Supreme  Conrt  of  Tenneuee,  in  Kimbro  v.  Ljtle,  10  Terger,  128,  Mji  that  thii  c**e 

1  7^  doctrine  o/  Siai/l-r.  Tyion,  stated  II  Bich.  (S.C.)65T;  Boatmin's  Sar.Iiiat. 
in  note  {b),  is  followed,  and  it  ia  ibougliC  d.  Holland,  38  Mo.  49 ;  Outhwite  e.  I'oi- 
that  a  party  taking  a  negotiable  instm-  ter,  IS  Mich.  638.  Bee  Brown  v.  LeaTiH, 
ment  as  collateral  aecnrity  for  a  preexist-  31  N.  Y.  113 ;  Park  Bank  r.  Watson,  42 
iDg  debt  is  a  holder  fbr  ralue  to  the  extent  If.  T.  400 ;  Chrjsler  d.  Reaols,  43  N.  T. 
necessary  to  secnre  him,  in  McCany  v.  209 ;  Ooodman  t>.  Simonds,  20  How.  S43, 
Roots,  21  How.  432,  439  ;  Bridgeport  871 ;  Cecil  Bank  v.  Heaid,  26  Hd.  602. 
City  Bank  c  Welch,  29  Conn.  475 ;  Oa-  BkI  sm  Fenoollie  v.  Hamilton,  85  AU. 
good  V.  Thompson  Baok,  80  Conn.  27;  819;  Lee  v.  Smead,  1  Met.  (By.]  tOS; 
Roberts  o.  Hall,  87  Conn.  206,  211 ;  Na^  (bat  compare  May  v.  Qulmby,  S  Bush, 
glee  v.  Lyman,  14  Cal.  460  j  Stoddard  n.  Qfl;)  Berlrand  d.  Barkman,  13  Ark.  160; 
Slmbatl.  e  Ctish.  430;  flaber  t>.  Haher,  Bramhall  d.  Beckett,  Gl  Me.  306;  NntHr 
S8'  Mass.  803;  Allaira  <!.  HarUhorne,  1  r.  Stover,  48  Me.  163;  Ryan  v.  Chew,  U 
Zafar.  666;  Bank  of  the  Republic  tr.  Car-  Iowa,  689;  Bniborougli  v.  Messick,  6 
ringtoD,  6  B.  I.  516 ;  Cobb  v.  Doyle,  7  R.  L  Ohio  St.  448 ;  King  t>.  Doollttle,  1  Hm^ 
660;  AtkiatOD  e.  Brooka,  26  Vt.  674;  77;  Prentice  p. Zane,  2  Oratt.  262;  (con- 
Manning  V.  HcClure,  36  Bl.  490 ;  Tatette  pare  DaTis  v.  Miller,  14  GralL  1, 15 ; )  J»> 
s.  Mason,  1  Smith  (Ind.),  89,  1  Carter,  kins  o.  Scbanb,  14  Wi*.  1 ;  [ones,  79,  D-jr'.] 
288;   Bank  of  Charleston  v.  Chambers,        But  If  the  party  iccelrtng  Hie  UU  as 

[108] 


inyGoogIc 


LBCT.    XLIT.]  OP  PEB30NAL   PBOPBaTT.  *  81 

nc^tiable  p&per  coald  be  assigned  or  transferred  by  ao  i^ent, 
or  any  other  person,  fraudulently,  so  as  to  bind  the  true  owuer, 
•8  agunst  the  holder,  if  it  was  taken  by  him  in  the  usual  course 
of  trade,  and  for  a  fair  and  valuable  consideration,  without  notice 
of  the  fraud.  But  it  was  held,  that  if  the  paper  be  not  nego- 
tiated in  the  usual  course  of  businesa,  iior  in  payment  of  any 
antecedent  debt,  nor  for  cash,  or  pi-operty  advanced  upon  it,  nor 
for  any  debt  created,  or  responsibility  incurred,  upon  the  credit 
of  the  note,  but  was  taken  &om  the  agent  of  the  owner  of  the 
note  after  he  had  stopped  payment,  and  as  security  gainst  cou' 
tingeot  responsibilities  previously  incurred,  the  rights  of  the 
true  owner  were  not  barred.  Such  a  case  did  not  come  within 
the  reason  or  necessity  of  the  rule  which  protects  the  purchaser 
of  paper  fraudulently  assigned,  because  it  was  not  a  case  in  the 
coarse  of  trade,  nor  was  credit  given,  or  responsibility  assumed, 
on  the  strength  of  the  paper.  In  any  case  in  which  the  indorsee 
takes  the  paper  under  circumstances  which  might  reasonably  put 

bs4  curled  the  mtrictioni  apon  the  negotiabilit;  of  commercial  paper  to  where  the 
Tenimwee  court  i(  willing  to  cairj  it,  and  wliefe  it  it  diapoaed  lo  leave  it.  Id  Worm- 
lej  V.  Lo*rj,  I  Hum^h.  (Tenn.)  4T0,  it  wu  held,  that  if  a  note  be  anjigned  fork 
preeiiitinB  debt,  it  U  not  negotlBted  in  the  due  coune  of  trade,  and  a  failure  of  con- 
■ideration  maj  be  ibnirn  The  cage  of  Bay  v.  Coddiugton  waa  recoiuidered,  and  lli 
prindplea  acknowledged  and  asserted,  in  Stalker  v.  M'Donald,  in  tlie  New  York 
Coart  of  Errors,  in  Q  HitI,  93  Bat  it  wai  declared  tliat  It  was  not  sofflcient  to  pro- 
tect the  note  in  tlie  hands  of  tlie  pnrcliaser,  that  he  received  it  merely  as  a  seeuritr,  or 
Dominally  In  payment  of  a  preexisting  debt,  anleit  he  bad  given  money  or  some  new 
eonaideration  for  it,  or  given  up  a  Hcuniy  which  he  held  for  the  pagmenl  of  the  antecedent 
debt.  U  he  obtains  the  note  as  a  mere  security  or  payment  of  an  antecedinit  debt, 
witboDt  parting  with  anything  of  value,  in  tliat  case  he  is  not  entitled  lo  hold  the 
property  against  tlie  prior  equitable  owner.  Mr.  Chancellor  Walworth  gave  an 
elaborate  discuision  to  this  pomt;  and  he  helJ  that  the  decision  of  llie  ilupreme 
Court  of  the  United  States,  as  dellvet^  by  Mr.  Justice  Story,  in  Swin  v.  Tyson, 
16  Peters.  1.  was  not  correct  in  the  opinion  that  a  preexisting  debt  was  of  itielf,  and 
without  any  other  cirunmatances,  a  sufficient  consideration  to  entitle  the  bona  fide 
holder,  witlioat  notice,  to  recover  on  the  note,  when  it  might  not,  as  between  the 
onginal  partEea,  be  valid.  Mr.  Jiutice  8t0T7,  on  Promiaaury  Nntea,  p.  S16,  note  1, 
Tvpeala  and  sustains  the  decision  in  Swift  v.  Tyson ;  and  I  am  inclined  to  concur 
in  that  decision,  aa  the  plainer  and  better  doctrine.  Tlie  deciainn  in  Williami  v. 
Little.  11  N.  U.  66,  is  to  the  aame  effect,  and  Ch.  J.  Parker  tnatained  the  decision 
irilb  force. 

•eenfty  fa  guilty  of  lacbe*  when  ft  ma-  from  whom  he  received  it.  Peacock  v. 
Mret,  and  omits  daly  to  present  It  and  Purcell,  14  C.B.h.b.  728;  Jennisonii.  Par- 
give  Dottce  of  ita  dishonor,  the  bill,  if  not  ker,  7  Mich.  ft66 ,  Damall  v.  Morehouse,  46 
paid,  will  be  treated  as  money  iti  bis  N.Y.  64,69.  And  see  further.  Lnmbertoo 
haixb  at  between  hitn  and  the  person  r.  Windom,  12  Minu.  232 ;  p<wl  83,  n.  (a). 
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the  holder  upon  inquiry,  and  create  suspicions  that  it  waa  not 
good,  he  takes  it  at  his  peril.  The  rule  is  usually  applied  to  the 
case  of  notes  overdue,  but  the  principle  is  of  geaeml  applica- 
tion, (c)  In  €Hli  v.  Oubitt,  (ti)  the  Court  of  K.  B.  made  a  stroDg 
application  of  the  principle,  and  held,  that  if  an  indorsee  takes  a 

bill  heedlessly,  and  without  due  caution,  and  under  circuni' 
*82    stances  which  ought  to  have  excited  the  suspicions  *ofs 

prudent  and  careful  man,  the  maker  or  acceptor  may  be  let 
into  his  defence.  It  was  deemed  material  for  the  interesta  of 
trade,  that  a  person  should  be  deemed  to  take  negotiable  paper 
at  his  peril,  if  he  takes  it  from  a  stranger  without  due  inquiry 
how  he  came  by  the  bill.  He  is  bound  to  exercise  a  reasonable 
caution,  which  prudence  would  dictate  in  such  a  case  ;  and  it  is 
a  question  of  fact  for  a  jury,  whether  the  owner  of  the  lost  or 
stolen  bill  had  used  due  diligence  in  apprising  the  public  of  the 
loss,  and  whether  the  parchaser  of  the  paper  had,  under  the  or- 
cumstances  of  the  case,  exemined  a  reasonable  discretion,  and 
acted  with  good  faith  and  snflioient  caution  in  the  receipt  of  the 
bill.  The  doctrine  of  Lord  Kenyon,  in  Lawton  v.  We$ton,  (a) 
that  the  bona  fide  purchaser  of  a  lost  bill  was  at  all  events  to 
recover,  is  expressly  overruled.  This  new  doctrine,  impo»ng 
upon  the  owner  due  diligence  in  giving  to  the  public  notice  of 
the  loss,  and  upon  the  purchaser  of  the  bill  due  caution  and  in* 
quiry,  is  supposed  to  be  calculated  to  increase  the  circulation  and 
security  of  negotiable  paper,  and  to  render  it  more  di£5cult  for 
thieves  and  robbers  to  pass  it  off.  (fi) ' 

(e)  Ajer  p.  Eatchiiw,  4  MB«t.  870 ;  Napier  d.  Slam,  6  Tergei  (Tenn.),  108i  Hmt 
0.  Sandrord,  ib.  887. 

(<f)  3  B.  &  C.  466.  See  alBO,  to  the  mum  point,  Beckwith  v.  Corrall,  2  Carr.  &  F. 
361 ;  Snow  e.  Peacock,  3  Bing.  406 ;  Snange  c.  Wigoey,  6  id.  6T7 ;  Slater  v.  Wett, 
1  Damon  A  L.  15  i  Eailey  v.  Crockfbrd,  10  BIng.  243 ;  Kiclfolaon  v.  Patton,  IS  Ia 
213,  216.    la  this  lait  can  the  court  said  tile;  took  tlie  ca«e  of  Gill  v.  Cnbltt  for  Umi 

la)  4  Eip.  56. 

{b)  In  BackhouM  v.  HixtUoh,  S  Nev.  A  ti.  188,  the  caw  required  the  Indoner,  wbD 
loit  hii  bill  b/  accident,  to  ihow  in  hii  defence  p^mi  nrgligniet,  imputable  to  tb«  holder 

<  Tki  daOrine  vf  GUI  r,  Cii2>iu  i«  denied  Phelan  v.  Mosa,  67  Penn.  St.  69 ;  StiooDfr 

in  the  later  CMet,  a>  ii  intimated  in  note  v.  Uolmei,  103  Hau.  5DS,  608 ;   Bank  rf 

(h).    Goodman  v.  Slmondi,  SO  How.  348,  Bengal  v.  Fagan,  7  Moore  P.  C.  61,  Tij 

869;  Murraj   v.  Lardner,  2  WaU.   110;  Carlon f. Ireland, 6 El. & BL T6& ;  Raphad 

Belmont  Branch  Bank  n.  Hogc,  36  N.  T.  p.  Bank  of  EDgUnd,  17  C.  B.  161. 
65, 68i  Welch  v.  Sage,  47  N.  Y.  113, 147 ;  In  «ome  caaei  it  baa  been  left  fw  tbi 
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4.  Of  the  AcseaptuKw.  —  There  ia  no  precise  time  fired  bj  law  in 
whicli  bills  payable  at  sight,  or  a  certain  Damber  of  days  tfter 
right,  must  be  presented  to  the  drawee  for  acceptance,  tboagh 
there  must  not  be  anj  unreaBonable  delay,  for  that  might  di»- 
cbarge  the  drawer  and  indoreer.  (>;)  A  bill  payable  oo  a  day 
certain  after  date,  or  on  demand,  need  not  be  presented  for  ac- 
ceptance before  the  day  of  payment  or  demand  ;  and  if  not  pre- 
sented previoosly  for  acceptance,  the  right  to  require  acceptance 
becomes  merged  in,  or,  as  Pardeflsas  aajs,  confoanded  with,  the 
r^fat  to  demand  payment ;  bat  if  presented  before  it  becomes 
due,  and  acceptance  be  refused,  it  is  dishonored,  and  notice  must 
then  be  given  forthwith  to  the  parties  whom  it  is  intended  to 
charge.  (cT)     There  is  a  distinction  made  in  the  cases  between 

M  vridence  of  malafila,  in  order  to  impeach  bii  title.  The  nme  principle  wm  tot- 
bvedinCrooke.  Jadii,  3Ner.  &H.2S71  Ooodman  0.  Hmrrer.  a  Her.  &  H.  «TS  ;  m 
that  the  cue  of  Gill  a.  Cabilt  teem*  to  be  Mmewliat  weakened,  if  not  deeooyed,  aa 
tu  aathoritj.  Mr.  Jnatlce  Story  (Story  on  Bill*,  219)  coiuidert  the  doctritM  in  OiU 
¥.  CnUtt  a*  abaolately  orerrnled  and  abandoned;  and  be  cite*,  in  fnpport  of  hUoaa- 
daaioD.QoodiiHUiE'.  Harrey,  Biinpni,-  Utherr.  Bich,  10  Ad. ft  EL  TM;  SlepbeD*  0. 
Porter,  1  Cr.,  H.  &  B.  819. 

If  a  ebec^  be  m  filled  up,  Uirangh  ignoraiMe  or  eardMnieaa,  •■  to  enable  Ute 
boMer  conTBOienllj  to  iniert  three  hundred  liefore  flfty,  and  the  banker  la  tbeMby 
mided  to  paj  the  inaened  lam,  the  Iom  mnit  fall  on  the  drawer  of  it,Bnd  not  on  Um 
banker.  Fotbier,  Traits  da  Con.  de  Change,  part  1,  c.  4,  aec.  99 1  Yoang  tr.  Qrola, 
i  Bing.  26S.  With  respect  to  buik-tHlli  abMlately  dt^njtd  bj  accident,  the  banker, 
on  dne  proof  thereof,  mait  pay  the  owner  who  held  thnn  when  deitroyed.  But  II 
only  bel,  by  theft,  Ac.,  and  are  in  eiiatence,  the  bank  mnit  pay  the  bona  fide  holder. 
Sbaw,  C  J.,  in  Whiton  b.  Old  Colony  Ini.  Co.,  9  Het.  0. 

(e)  [Montelina  e.  Charlea,  76  IlL  806.]  It  ii  aettled  by  the  SnprenM  Court  of  tht 
Uniled  States  that  the  payee  or  indonee  of  a  bill  of  exchange  may  malatain  an 
action  of  debt  againit  the  acceptor,  if  the  bill  be  expreaied  for  Tatne  received.-  Bfr 
borg  >.  Peyton,  2  Wlieat.  S86. 

(if)  Bwik  of  WashlDgtoti  D. TriplMt, I  Peter*,  26 ;  Towniley  o.  BomralL  21d.lT0; 

lary  to  aay  whether  the  ftett  were  not  In  pdnt  of  fket  wai  well  wartanted,  in 

nOdent  to  put  tbepnrchMeronlnqnir]'.  iMv.  TJnicn  Bank  of  Scotland,  I  Hacq. 

Goold  D.  Steven*,  43  Vt.  126.     See  Com-  61S;  29  Eng.  L.  &  Eq.  1.     See  alio  Ing- 

merdal  &  Farmer*'  N.  Bank  i>.  Pint  N.  ham  v.  Primrose,  7  C.  B.  n.  *.  82.  87 ;  Ex 

Bank,  30  Hd.  11,  20.  parts  Swan,  ib.4O0,  445;  Bank  of  IreLind 

Yamtg  T.  Grots,  mprat  n.  (b),  leems  to  v.  Tra*lee>  of  Evani'  Charities,  6  H.  L.  C. 

be  doubted  in  WorraUf.Gheen.  39  Penn.  889,  410,  41S;    OaTrard   v.  Haddan,   67 

8L  S88.     See  Foeter  v.  BbcUnuon,  88  Pens.  St.83(eipIalning'WorraUi;.GheeD, 

L.  J.  ■.B.C.  P.  810,812;  Gnmm  v.  Tyrie,  wpm,  and  criticising  Wade  0.  Wltting- 

4  Beit  &  8.  080,  TIS  i  Wade  E.  Wltttng-  ton, supra);   Ires   a.   Fannen'  Bank,  2 

ton,  1  Allen,  GSI.    Bat  the  priacipte  00  Allen,  236,  241.     See  Belknap  t>.  NatioDal 

which  it  was  decided  is  approved,  with  a  Bank  of  N.  A.,  100  Mas*.  S70 ;  [ante,  79, 

itaaiiation  ■■  to  wbetber  the  canclnsloii  n.  jp'.I 
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the  owner  of  the  bill  and  hu  agent  on  this  point.  Thongh  the 
owner  is  not  bound  to  present  the  bill  payable  at  a  day  certun, 
for  acceptance  before  the  day,  the  agent  employed  to  collect  the 
bill,  or  to  get  it  accepted  and  paid,  or  accepted,  must  act  with 
due  diligence  to  have  the  bill  accepted  aa  well  as  paid.  He  has 
not  the  diiicretion  and  latitude  of  time  given  to  the  owner,  and  for 
any  unreasonable  delay  on  hia  part  he  would  be  held  responsible 
for  all  damages  which  the  owner  may  have  sustained  by  reason 

thereof,  (e)  A  bill  payable  at  sight,  or  so  many  days  aft«r 
*  83    sight,  *  as  well  as  a  bill  payable  on  demand,  must  be  pre- 

eeated  in  a  reafionable  time,  or  the  holder  will  have  to  bear 
the  loss  proceeding  from  his  de&ult.  (a) ' 

PmrdeMtu,  Coura  de  Droit  Ccim.  il.  aec.  S68,  869;  WalwoRh,  Ch.,  tn  Allen  o.  8117- 
dun,  20  Wend.  3-23,  321 ;  Slorf  on  Bills,  262;  ]poa,K;  Smith  ■>.  Bouh,  7  a  Hon. 
17  ;  Walker  d.  Stetson,  19  Ohio  St  400.] 

(e)  Allen  i>.  Suydom,  17  Wend.  868 ;  s.  c.  20  id.  S21 ;  Vhd  Wirt  v.  Woolsj,  6  DowL 
&R7.874;  3B.&C.439;  Clilttyon  Biiln,  800;  Pothier,  Tnit<  du  Contntde  Change, 
n.  128 ;  The  Bank  of  Sootland  ti.  IlBTnllion.  Belt's  Comm.  i.  400,  note.  [See  fiirtl>er, 
Euei  Co.  Nat.  Bank  v.  Bank  of  Hontreal,  7  Bias.  103;  National  Bank  d.  Hercfaania' 
Bank,  91  U.  S.  02.j 

(a)  Marina  on  Bills,  19 ;  Smith  n.  Wilson,  Andrews,  187 ;  Chamberlyn  e.  Btluivt, 
2  Will.  368 ;  Huitman  a.  D'Eguino,  2  H.  Bl.  666 ;  Ajmar  v.  Beers,  7  Coweo,  706. 
If  the  holder  of  a  draft  nr  bill  omU*  due  dillgieni«,  without  Jnst  cause,  In  ofatntning 
payment,  or  In  giving  notice  of  non-pajment,  lie  makes  the  bill  his  own.  Tt^j  v. 
Barber,  G  John*.  68 ;  Jones  r.  Savage,  6  Wend. S6S;  Dajton  c. Trull,  :!8  id.JHS;  Fry 
It.  Hill,  7  Taunt.  397  ;  Wallace  v.  Agrjr,  4  Maion.  33S.  In  tblg  last  case  tlie  biU  >u 
drawn  in  Havana  upon  London,  at  eiiiy  days'  sight,  and  it  wai  held  that  it  might  b« 
sent  for  sale  to  the  United  Slates,  auiording  to  the  courte  of  trade,  and  need  not  be 
sent  fh)m  Cuba  directly  to  London.  But  in  Camidge  v.  AUenby,  0  B.  ft  C.  S73,  ih« 
vendee  paid  vendor  of  goods  in  notes  of  a  country  bank,  payable  on  demand  to 
bearer.  The  bank,  at  the  time,  had  stopped  payment,  bnt  the  fact  was  unknown  to 
both  parties.  Tlie  vendor  bad  kept  the  notes  for  a  week,  withoat  circulation  or 
demand  of  payment,  and  it  was  held  that  lie  made  the  notes  his  own  by  this  negli- 
gence.   Tlie  Trench  Commercial  Code  requires  a  bill,  drawn  from  the  continent  or 

<  The  mle  is  not  changed  by  the  con-  c.  Altemong,  22  Qratt.   T39 ;   Farwell  r. 

tinned  solvency  of  the  drawers,  and  the  Cnrtia,  7  Bias.  100.]     Bat  mere  detention 

want  of  proof  of  actual  loss  to  them  by  of  the  bill  by  the  acceptor,  or  of  a  check 

laches.    Bamclium  Mulllck  ti.  Lncknaee-  by  tlie  bank  drawn  opon,  for  an  anrea- 

chund  RadaklaH>n,  9  Moore,  P.  C.  4e,  08 ;  sonable  time,  is  not  of  iiaetf  eqaivaknt 

28  G'.'g.  L.  ft  Eq.  80  (explaining  Robin-  toacceptance.   Overman  v.  Hobokeo  City 

ann   r.   Hawkiford,  0  Q.  B.  62,   on   the  Bank,  2  Vroom,  663,  afflnning   a.  c.  I 

ground  that  the  mle  as  to  checks  is  dlf-  Vroom,  01.  Compare  Herduuils'  National 

ferent.    Pot,  88,  and  n.  1).     See,  gcner-  Bank  o.  National  Eagle  Bank,  101  Mut. 

ally,  Bankof  Van  Diemen's Land  r.  Bank  281. 
of  Victoria,  L.  H.  S  F.  C.  626;  [Porcell 
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The  acceptance  may  be  by  parol  or  in  writing,  and  is  general 
or  special,  (i}  Though  a  bill  comes  into  the  hands  of  a  person 
with  parol  acceptance,  and  he  takes  it  in  ignorance  of  such  an 
acceptaoce,  he  may  avail  himself  of  it  afterwards.  If  the  ac- 
ceptance be  special,  it  binds  the  acceptor  tub  modo,  and  accord- 
ing to  the  acceptance.  But  any  acceptance  varying  the  absolute 
terms  of  the  bill,  either  in  the  sum,  the  time,  the  place,  or 
the  mode  of  payment,  is  a  *  conditional  acceptance,  which  •  84 
the  bolder  is  not  bound  to  receive ;  and  if  he  does  not  [does] 
receive  it,  the  acceptor  is  not  liable  for  more  than  he  has  under 

iilei  of  Gnrape,  Biid  payable  within  the  European  pOMesBioni  ot  France,  to  be  piw- 
tented  williin  six  monthi  from  the  date,  and  in  default,  the  linlder  loiei  all  recoane 
orer.  Code  de  Com.  lir.  1,  tit.  S,  lec.  11.  There  ii  no  luch  fixed  rale  in  the  EogllBh 
lav.  In  Melluh  r.  Rawdon,  0  Bing.  416,  it  wa«  held  that  there  muit  be  no  nnrea- 
■onable  delay  in  (orwarding  fur  acceptance  a  bill  drawn  on  a  perton  abroad,  and 
payable  at  to  many  dayi'  light.  What  would  amount  to  an  nnreasonable  delay,  m> 
u  to  cait  upon  the  holder  the  lost  ariBing  from  the  failure  of  the  drawee  before 
aecepCance,  wonld  depend  npon  the  drcnmitances  of  the  caee,  and  wai  a  qneitjon  of 
fict  fbr  a  Jury.  See  aUo  Story  on  BilU,  [5S  2S1,  237.]  The  rale  ii,  that  an  Inland 
bill  or  check,  payable  on  demand,  held  by  the  payee,  need  not  be  pretented  for  pay- 
ment on  the  day  he  receiTei  iL  The  ntual  bnainera  hours,  or  leafonable  time  of  the 
next  day  of  buainets,  ii  lufficient.  Chitty  on  BilU,  414,  421 ;  Story  on  Bllti,  [§S  471- 
473.]  If  tbe  bill  or  check  has  been  put  in  circulation,  each  party  may  perhnpa  be 
(ilowed  a  day  m  between  him  and  the  party  from  whom  he  receivei  the  check.  Bat 
we  Story  on  BilU,  [f  472  tt  leq.,]  aa  to  the  difficult  point  a»  to  what  ia  reaaonable  time 
to  preaent  tbe  bill  iir  check,  when  it  paaaei  through  Hvenl  handa.  It  cannot  witli 
ntety  be  kept  by  a  anccetiion  of  penoni  long  in  circulation.  The  general  rule  ia, 
that  the  drawee  liai  Iwentj-four  houra  to  coniider  whether  he  will  accept  the  bill  or 
■ML    Chitty  on  BilU,  c  7. 

(i)  Lnmley  d.  Palmer,  Str.  1000;  Powell  v.  Uonnier,  1  Alk.  612;  Walker  k.  Jida, 
1  Rich.  (S.C.)  249;  [Stargea  v.  Fourth  Nat.  Bank,  76  III.  696)  Pierce  c.  Kltiredge, 
116  HaM.  874;  Donavan  ir.  Flynn,  118  Uaaa.  687.]  By  ttatute  1  and  2  Geo.  IV. 
e.  TS,  no  acceptance  of  any  inland  bill  of  exchange  i*  lufflclent  to  charge  any  peraoD, 
tmleai  tuch  acceptance  be  in  writing  on  the  bill;  and  thia  ia  the  atatute  U«  in 
Georgia ;  HotchkiM'l  Code.  So,  by  the  N.  T.  B.  8.  i.  768,  aec.  6, 9,  no  perann  within 
the  atate  ia  chargeable  a*  an  acceptor  on  a  bill  ol  exchange,  unleai  hia  acceptance  be 
in  writing,  aigned  by  himwlf,  or  hU  lawful  agent ;  and  the  holder  may  require  the 
acceptance  to  be  upon  the  bill,  and  ■  refUial  to  comply  will  be  n  refnaal  to  accept 
An  acceptance  In  writing,  If  nut  on  the  bill,  doe*  not  triad,  except  It  be  in  faror  of 
theperaon  who,  on  the  faith  of  it,  received  the  bill.  (lb.  aec.  7.)  So  an  unconditional 
I^omiie  in  writing  to  accept  the  bill,  before  it  be  drawn,  U  an  acceptance  in  faTor  of 
the  pcraon  who  receiTea  tlie  bill  oo  the  faith  of  It,  fbr  a  raluable  coniideratlon.  (lb 
Mc  S.)  And  every  drawee  who  reftiiea  to  return  a  btU,  within  twenty-four  houra, 
to  the  bolder,  ahall  be  deemed  to  have  accepted  it.  (lb.  aec  11.)  Bee  alio  Bank 
(^Hidiigan  t.  Ely,  17  Wend.  GOa  The  atatute  law  of  Mlaaouri  haa  followed  the  pro- 
TMoot  in  the  H.  T.  itatnte  m  to  acceptance.    BerUed  Statntea  of  Miaiooii,  1886, 
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taken,  y^  The  doctrine  of  qualified  acceptances  atg  to*  part  of  the 
money  is  spoken  of  in  Marius  and  Molloy  ;  (a)  and  in  the  case  of 
Rome  T.  Young,  in  the  House  of  Lords,  it  was  established  to  Le 
the  true  conntruction  of  the  contract,  and  the  true  rule  of  the 
law-merchant,  that  if  a  bill  be  accepted,  payable  at  a  particular 
place,  the  holder  is  bound  to  make  tlie  demand  at  that  place.  (6) ' 
The  rule  is  also  settled,  that  a  promise  to  accept,  made  before  tin 
acceptance  of  the  bill,  will  amount  to  an  acceptance  in  favor  of 
the  person  to  whom  the  promise  was  communicated,  and  who 
took  the  hill  on  the  credit  of  it.  (c}  In  Coolidge  t.  Pajfton,  (i) 
all  the  cases  were  reviewed,  and  it  was  held  that  a  letter,  written 
within  a  reasonable  time  before  or  after  the  date  of  the  WIl, 
describing  it,  and  promising  to  accept  of  it,  is,  if  shown  to  th« 
person  who  afterwards  takes  the  bill  upon  the  credit  of  that 
letter,  a  virtual  acceptance,  aiM  binding  upon  the  person  who 
makes  the  promise.  The  same  doctrine  was  also  held  by  the 
Supreme  Court  of  New  York,  in  Goodrich  v.  Gordon;  (e)  and  it 

(a)  HariDB,  IT,  21 ;  Mol1o)>,  b.  2,  c  10,  lec  21. 

(b)  2  Brod.  k  B.  166. 

(c)  Hiln  0.  Treit,  i  Camp.  893.  So,  a  litter  cfatdU,  addreued  to  an;  penon  who 
■hould  make  the  adrsnce  njmn  the  UitYt  of  tlie  letter,  li  an  aTailable  promue  Id  bTor 
of  the  penon  making  the  advance;  and  It  ii  considered  at  available  if  it  be  a  |[n)eral 
letter  of  credit  in  favor  of  any  pertoti  irlio  makes  the  advance  on  the  faith  of  it 
These  lelten  of  credit  are  treated  M  In  the  natare  of  negotiable  inatmmenli,  aid 
the  party  giving  luch  a  letter  hold*  himielf  out  to  alt  persona  who  ahould  adnnca 
money  on  hilli  drawn  on  the  Mme,  and  upon  the  faith  thereof,  aa  contracting  with 
them  an  obligation  to  accept  and  pay  the  bilia.  Lawrason  d.  Maaon,  8  Craniih,  49!; 
Boyce  d.  Edwardi,  1  Felen,  121 ;  Adnnia  v.  Jonei,  12  id.  207  ;  Carnegie  v.  MorrUon, 
2  Met.  381;  Stoty  on  Billg,  5Se  to  656;  1  Bell'i  Comm.  371 ;  [/n  m  Agra  &  Mar 
torman't  Bank,  L.  R.  2  Ch.  SQl ;  Loirry  t>.  Adama,  23  Vt.  IGO,  167 ;  Barney  r.  New- 
comb.  &  Cuih.  40;  Exchange  Bank  of  St.  Loula  r.Kice, 68  Mau.  288,293;  Savannah 
N.Bank  t>.  Hukina,  101  Maai.  370,  376;  Otaael  c.  Bowa,  1  Blatchf.  836;  Barney  v. 
Wortliinglon,  37  N.  T.  112,  115;  Union  Bank  of  La.  v.  Coaler,  3  Comat.  203,  214. 
The  letter  of  credit  U  an  offer  to  ooy  penon  who  will  advance  money  on  the  faith  of 
Ic  When  money  i«  advanced  on  the  &ith  of  the  offer  there  la  a  binding  contiact  on 
tnffldent  coniidaration,  on  the  aame  principle  oi  that  on  which  an  oSerof  arewaid 
become!  binding.  PM,  80,  n.  2 ;  86,  D.  1 ;]  [2  Amea,  BilU  &  Not«a,  78S ;  EvaoariUe 
Hat.  Bank  c,  Kaufman,  OS  N.  T.  278.] 

{d)  2  Wheat  08.  See  alao  to  a.  p.  1  Feten,  264,  284,  and  1  Id.  Ill,  121 ;  2  GaUt- 
■on,  23-^ ;  Bayard  v.  Lathy,  2  McL.  462. 

(•)  IS  JoliiH.  0;  1.  p.  Id  Parker  c.  Gieele,  2  Wend.  fil6;  Eendrlck  v.  CsmpbeD, 

1  P»(,  07,  n.  1 ;  80,  n.  2. 

jr<  Bteveni    c.   AodroKOggin  Water  Power  Co.,  OS  He.  40eL     8m  ColtaaB  ai 
CunpbeU,  87  III.  08. 
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ms  there  decided,  that  if  it  person,  in  writing,  authorizes  aaother 
to  draw  a  bill  of  exchuige,  and  stipulates  to  honor  the  bill,  and 
the  lull  be  afterwards  drawn,  and  taken  by  a  third  party,  on  the 
cnidit  of  that  letter,  it  in  tantamount  to  an  acceptance  of  the  bill. 
The  doctrine  rests  upon  the  decision  of  Lord  Mansfield  in  PUlant 
and  Itote  V.  Van  Mierop  and  Sopkint,  and  in  Pierton  t.  Dtin- 
lop,{/')  where  he  laid  down  the  broad  principle,  that  a 
promise  to  accept,  previoas  to  the  existence  of  the  '  bill,  *8» 
amounted  to  an  acceptance.  It  is  giving  credit  to  the  bill, 
and  which  may  be  done  as  entirely  by  a  letter  written  before  as 
liy  one  written  after  the  date  of  the  bill.  A  parol  promise  to 
accept  a  bill  already  drawn,  or  thereafter  to  be  drawn,  is  binding, 
if  the  hill  be  purchased  in  consideration  of  the  promise.  It  is  an 
original  promise,  not  coming  within  the  objects  or  the  mischiefs 
of  the  statute  of  frauds ;  but  whether  such  a  valid  ^aro!  promise 
to  accept  a  non-existing  bill  would,  in  the  view  of  the  law-mer- 
cbtnt,  amount  to  an  acceptance  of  the  bill  when  drawn,  is  a 
question  not  necessarily  connected  with  the  validity  of  the 
promise,  (a) ' 

1  Bftilqr  {8.  C),  622;  Cunegie  t>.  MDiriwiD,  2  Met  381;  Read  n.  Hmh,  5  B. 
Hod.  la 

(/I  8  BniT.  1003;  Oowp.  671. 

(a)  Towniler  e.  SannJl,  2  Fettn,  170.  Tbe  farmer  Engllih  authoritiei  on  thlt 
paiDtireoTemled;  knd  In  tbe  Biuik  Of  Ireland  r.  Archer,  II  M.  &  W.  88S,  the  Jadg. 
mnt  wa«,  tlut  k  promiie  to  accept  a  bill  not  yet  drawn  wai  not  an  acceptance,  even 
llioogh  tbe  bill  be  diaconnted  for  tlie  drawer,  on  the  ttith  of  inch  promiae.  The 
TCttled  American  mte  i>  the  former  one.  declared  in  the  time  of  Lord  Uana&eld,  and 
far  Mr.  Jutiw  Story,  in  Roaaell  d.  Wiggin,  2  Story,  2ia  Jndgs  Story  ii  of  opinion 
that  the  doctrine  of  the  Supreme  Court  of  tbe  United  Suim,  in  Coolidge  a.  rayMm, 
unlj  appliea  to  billa  of  exchange  payable  on  demand,  or  at  a  fixed  time  after  date, 
and  doet  not  apply  to  a  bill  dmvQ  payable  at  or  after  light,  for  in  the  latter  ewe  a 
pTCMDlment  ii  indiapenaable,  lince  tile  time  the  bill  baa  to  nm  cannot  otherwiae  be 
uMTtaioed.     Stoiy  on  Bill*,  IS  249.) 

>  Pnmim  la  atc^. — Barnet  v.  Smith,  near  to  the  Engliih  doctrine,  ai  itated  in 

ID  Fott.  (30  M.  a.)  2fiC;    Stodtwell  v.  note  (a),  ai  to  bold  that  the  promlie  to 

Rrinible,3  Ind.  428;   Uaaon  d.  Doutay,  accept  will  not  be  treated  at  an  accept- 

•i->  IlL  424 ;    [Scndder    c.    Union    Hat  ance  nnleH  it  definitely  dewribei  tbe  bill 

tlank,  91  U.   B.  406;  Eapy   e.  Bank  of  to'be  drawn;   taking  a  diitinetion   be- 

rinciniuti,  16  Well.  804,  620.]  tween  a  Unding  promiae  to  accept  and  an 

An  oral  promiM  to  accept  a  bill  not  acceptance.     Casiel  u.  Dowa,  1  Blatclif. 

frt  drawn  wai  held  ToId  In  Plnmmer  c.  336;   Ulitcr   Co.   Back   v.   McFarian,   3 

Lymm,  M  He.  229.    But  lee  NeUoD  s.  Den.  668.    And  It  U  admitted  In  Bn^and 

KntNat,  Bank  at  Chicago,  48  BL  36.  that  a  promiae  to  accept  contained  in  a 

fione  of  the  American  oaaee  come  to  letter  of  oradit  win  bind  the  prtMiaor  tn 
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Every  act  giving  credit  to  the  bill  amonnta  to  an  acceptance.  (J) 
There  is  no  doubt  tbat  an  acceptance,  once  fairl;  and  fulljr  made 

(b)  Powdl  V.  HoaoiM',  1  Atk.  Oil ;  Wjniw  v.  Baiket,  6  EMt,  61i ;  Fairies  u.  Hei^ 
ring,  8  Bia%.  025. 

pertODi  who,  on  tbe  fUth  of  it,  discount  acceptor  to  den;  the  dnwer*!  ■Ignaton', 

billi  drawn  in  ponnance  at  ila  terms,  at  nKntioned  pout,  86,  n,  (i),  and  114,  itanda 

leait  in  eqaity,  according  to  tlie  doctrine  on  Mmewhat  limilar  ground,  and  that 

•tated  84,   d.   (a).      CaMel   v.  Dow*,   1  when  tlie  liolder  took  the  bill  before  tlia 

Blatchr.  336.      Bal  a  general    promiae  acceptance,  and  did  not  appear  to  baT« 

•eeniB  to  iutve  I>een  tliougbt  to  b«  eqniT-  altered  hij  potion  on  tlM  faith  of  It,  the 

alent  tu  an  acceptaoce  in  Bineli  v.  Lewia,  estoppel    did    not   exiit.     McKleroy    c 

4  Hich.  460,  464 ;  Nelion  v.  Fint  National  Southern  Bank  of  Kentucky,  14  La.  An. 
Bank  of  Chicago,  48  01. 36, 89 ;  Naglee  o.  468,  See  IrriDg  Bank  v.  Wei  herald,  ;>«(, 
L7n)an,UCal.4G0;Beachi'.StateBank,  SB,  n.  1 ;   Fhilliiw  v.  Im  Tbam,  L.  B.  1 

5  n«rL  (Ind.)  488.  TIiom  American  caiaa  C.  P.  4S3 ;  18  C,  B.  h.  t.Wi;  HTfeH  v. 
which  liold  that  a  promiae  to  accept  A  bill  Bill,  1  Woolw.  96;  Bartlett  v.  Tncker, 
not  yet  drawn  may  operate  aa  an  Hccep^  104  Maji.  S3S,  S42.  It  ta»y  be  doubted 
ance,  aeem  to  conflne  the  rale  to  thoae  howfariuch  dediiont  are  coDtitteotwith 
caiea  where  the  bill  ia  taken  on  the  faith  other  caiea,  wliere,  in  order  to  foond  an 
of  the  promiae.  Nelion  u.  Firtt  N.  Bank  eitoppel.  It  haa  been  preiamed  tbat  tba 
of  Chicago,  48  BL  88,38;  Stem  an  i;.  Har-  holder  of  an  order  for  barley,  forinataoce, 
riaon,  4'J  Fenn.  St.  49 ;  Bums  d.  Rowland,  who  liad  paid  for  it  before  acceptance, 
40  Barb.  S6B;  Crowell  v.  Van  Bibber,  18  wni  indaued  by  the  acceptance  to  refrain 
I.a.An.  6S7;  Lewia  u.  Bramer,3Hd.  20<j,  from  Uking  any  stepi.  Knights  v.  Wif-  * 
380 ;  Biiiell  k.  Lewia,  4  Mich.  450.  456.  fen,  L.  B.  5  Q.  B.  660.  (Bnt  this  caae  haa 
In  Exchange  Bank  of  St.  Lonia  c.  RJce,  been  donbied  in  America.  See  Langdell 
98  Mail.  288,  it  «ai  held  that  a  promise  on  Sale*,  1038,  Index,  EMopprl,  39,  and 
to  accept  an  exialing  bill,  contained  in  a  antt,  11. 4B2,  n.  1  (if).)  It  would  aeem  that 
letter  from  the  drawee  to  the  drawer  at  leait  a*  strict  a  rale  of  liability  abouid 
written  after  the  holder  took  the  bill,  did  be  applied  to  negotiable  iD*tTumeDt*, 
not  make  the  drawee  liable  a*  acceptor,  which  baTa  been  treated  more  like  writ- 
«*  tbe  bill  wa*  not  taken  on  the  faltli  of  ingt  under  *eBt  than  ordinary  parol  con- 
tbe  promije.  The  rule  of  liability  was  tracts.  Oddie  v.  NaL  City  Bank  of  New 
thooglit  to  be  analogno*  tn  that  concern-  Tork,  45  N.  T,  736,  742.  However  (hi* 
ing  tlie  ligner  of  a  letter  of  credit;  ante,  may  be,  when  the  holder  h*i  himself  doiw 
84,  n.  (el ;  and  it  leem*  to  be  doubted  act*  which  natarslly  put  the  drawee  cff 
whether  tl«  decMon  in  Powell  d.  Monnier,  hia  guard  and  Induce  him  to  accept  or 
86,  D.  {h),  went  as  far  aa  has  been  nndpr-  pay,  such  aa  Indoning  a  check  psyalile  to 
stood  In  tbe  later  English  cases.  jCen-  the  holder's  order,  whidi  ha  rec^red 
Iral  Saringa  Bank  v.  Richards,  109  Mass.  withont  Inquiry  from  a  stranger,  and 
413;]   Overman  u.  Hnboken  City  Bank,  which  turns  out  to  be  forged,  it  Is  snp- 

1  Troom,  SI,  68;  Rowland  i>.  Canon,  16  posed  that  the  acceptance  would  not  be 

Penn.  St  468 ;  Steman  e.  Harrison,  43  binding,  and  it  has  been  held  tliat  psy- 

Penn.  St.  49.     Contra,  Bead  c.  Harah,  nicnt  It  not,  and  that  the  money  can  be 

6  B.  Mon.  8  ;  Jones  d.  Council  BlufEa  recovered  back.  KatlonNl  Dnnk  of  North 
Branch  Bank,  34  BL  3ia  America  v.  Bangs,  106  Mass.  441. 

^ttt  of  AccepiaiKt  or  PnjiBioit.  —  It  It  may  be  mentioned  further  in  this 

has  bMn  held  that  tbe  eiloppti  of  the  coniMctlan  that  acceptance  alto  adiniti 
tll6] 
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and  cODSummatedf  cannot  be  revoked  ;  but  to  render  it  binding 
the  acceptance  moBt  be  a  complete  act,  and  an  absolute  aasent  of 

th»  «nipeUDC7  of  tb«  pftyee  In  indone  at  Albany,  1  Bill,  287,  2(P3.     8m  W(wnU 

at  the  time  of  the  acueptuice.    Bjlei  on  c-  GhecD,  89  Feno.  St.  888 ;   fi«tkiup  o. 

B.  c  13,  adfiium;  pot.  Hi;   Smitb  v.  N«Uoa«1   Bank  of  N.  A.,  100  Mui.  876; 

Unnck,  8  C.  B.  486,  603 ;   HtUlitaz  v.  Bill*  b.  Obto  L.  Ini.  «  T.  Co ,  4  Ohio  St. 

Lrle.SEzch.  410, 453;  Hardj  v.  Waien,  S28,6GT;  Shaffer  v.  HcKee,  19  Ohio  St. 

B8  Me.  4S0.    See   Aihpitd  n.  Bryan,  S  £26  (in  tbii  caie  it  doei  not  appear  (rheD 

BeM  i)  S.  474 ;  6  id.  728.  notice  wai  pTen  thai  the  payee'i  indorae- 

Whea  the  tall  parporti  to  be  dnwn  ment  waa  forged.)    There  ii  nothing  in- 

payable  U>  the  drBKar"!  own  order  and  coniiitent  with  tbi*  doctrine  in  Hall  e. 

iDdorMd  by  him  belore  accepEance,  it  ha*  Fuller,  G  B.  &  C.  760.    But  ai  to  Ihe  time 

been  held  that  the  acceptor  could  deny  within  which  notice  muat  be  given,  com- 

Ibat  indonemrat,  aa  he  could  any  other,  pare  with  the  more  liberal  rule  itated 

Boder  OTdinary  drcunuCancet.     Williaint  above,  aod  alM  ip^ed  in  McKleroy  «. 

t.  Drtxd.  14  Hd.  566.    For  It  i«  to  be  Southern  Bank  of  Kentucky,  14  La.  An. 

r«Ba«a)bend  that  be  it  hound  to  aacertain  46B,  the  English  doctrine  that  the  holder 

that  Ibe  perMxi  ta  whom  lie  makei  pay-  la  entitled   to  know  wlietbct  Ihe  biU  ii 

B>cui  it  the  geonitM  payee  or  ii  aatbor-  honored  or  diahonMed  on  the  day  it  fall* 

ized  by  bim  to  receive  it,  uoleM  the  in-  due,  provided  lie  would  luitain  any  pr«j. 

■trament  ii  drawn  payable  to  bearer  or  ndice  from  not  knowing,  which  may  be 

indoraed  in  bhutk  by  a  genuine  indoree-  the  caae,  perliape,  if  there  are  prior  par> 

uent.    Grave*  a.  American  Eiah.  Bank,  tlea  entitled  to  notice.    Cock*  v.  Matter- 

IT  K.   T.  206;    Dodge  v.  National  Ex-  man,0  8.  &  0.902;  Pollard  c.  Ogden,  2 

chaoge  Bank,  20  Ohio  SL  284 ;   Yanbib-  El.  t  Bl.  469,  4S3,  406 ;   Mather  v.  Lord 

berv.  BaokofLoQUIana,I4La.  An.481:  Maiditone,  16  C.  B.  27S,  infra;    Irving 

Bobart*   b.  Tucker,  IS   Q.  B.  660,  679.  Bank  u.  Wethcmld,  36  N.  T.  336;  Elli*  v. 

See  Shaffer  b.  McEee,  19  Ohio  St.  626 ;  Oliio L.  In*.  & T.  Co., 4  Ohio  Si  628,666. 

Dodge  v.  NatioDal  Exch.  Bank,  20  id.  234.  It  would  teem  from  the  principle  of 

But  when  the  draft  and  indiiraement  were  Tonng  i>.  Orote,  and  nlher  caiei  cited, 

made  in  the  nama  of  a  dead  peraon  by  antt,  82,  n.  (6)  and  I,  that  when  the  forgery 

agreement*  between  the  Indonee  and  the  I*  made  pouible  by  the  drawer'*  negll- 

ac«eptor,and  the  latter  re<!eived  value  for  gence,  tnaamuch   as   a  payment  of  the 

hia  arceptance,  he  wai  held  to  be  eatopped  forged  amount  will  he  a  credit  to  the  ao. 

by  hia  agreement,  in  a  init  by  the  Br*t  In-  ceptor  a*  againit  liim,  the  acceptor  ahculd 

doTsee.     AthpilDl  v.  Bryan,  3  Beet  It  S.  not  be  allowed  to  *et  np  the  forgery  In  a 

474 ;  6  id.  723.  auit  by  an  innocent  Indonee.    Tliii  reason 

The  acceptor  li  held  to  be  at  liberty  to  hai  been  applied  with  thia  result  in  the 

abow  a  forgery  hi  the  body  of  the  paper,  caM  of  the  drawer  patting  a  bill  into  cir- 

and  if  he  ha*  paid  the  forged  amoimt  may  eolation  with  a  forged  indonement  of  the 

recover  it  back  from  the  peraon  to  whom  payee's  name.    Hortsman    v.   Ilensliaw, 

be  ha*  paid  it,  provided  he  haabeengnilty  II  How.  177;  Burgeia  b.  Northern  Bank 

□r  no  pegligeiKe  In  Hailing  to  detect  the  of  Kentucky,  4  Buah,  BOO.     See  Coggill 

fmgery,   and    baa    given    notice  of    the  ».  American  Exch.  Bank,  1  Comat.  IIH, 

forgery  a*  aoon  a*  diacovered.    Bank  of  118.     See  also  On-  v.  Union  Bank  of  Sent' 

ConnieTCie  v.  Colon  Bank,  3  ConuL  230 ;  land,  1  Macq.  61S,  622 ;  29  Eng.  L.  &  Eq. 

HatioDa]    Park  Bank  «.  Ninth  National  1, 10-    (See  fnrther.poaf,  115,  n.  1.) 

Bank,  66  Bvh.  87 ;  Caoal  Bank  e.  Bank  A«  to  the  ettoppel  of  an  alleged  ao- 

[117] 


ny  Google 


*  86  or  PXBSONAL  PBOPEBTT.  [PABT  T. 

the  mind ;  for  thougb  the  drawee  writes  his  name  on  the  bill,  yet, 
if  before  he  has  partod  with  the  bill,  or  commanicated  the  fact,  be 
chaoges  his  micd,  and  erases  hia  acceptance,  he  is  aot  bound,  (c) 
The  acceptance  may  be  impliedly  as  well  as  expressly  given.  It 
may  be  inferred  from  the  act  of  the  drawee,  in  keeping  the  bill  > 
great  length  of  time,  contrary  to  his  usual  mode  of  dealing;  for 
this  is  giving  credit  to  the  bill,  and  inducing  the  holder  to  con- 
sider it  accepted,  (cf)     If  the  bill  be  accepted  in  a  qnalified 

*  86    degree  only,  *  and  not  absolutely,  according  to  the  tenor 

of  it,  the  holder  may  assent  to  it,  and  it  will  be  a  good 
acceptance,  fro  tanto  ;  or  be  may  insist  upon  an  absolute  accept- 

(e)  Coz  ti.  TT07,  6  B.  &  Aid.  4T4.  Emerigon,  t.  46,  dte«  DapDr  de  la  Scm,  wt 
dw  Lettrei  de  Cbuge,  c.  10,  u  Uying  down  the  muim,  that  while  the  acceptor  b 
niMter  of  hii  ■igiiatiire,  and  before  he  hai  parted  with  the  bill,  be  can  cancel  Ui 
acceptance.  Thi*  doctrine  of  La  Sena  i*  cited  with  particniar  approbation  by  PotWw, 
Ttalt^  da  Cod.  de  Change,  n.  44,  and  hit  opinion  wa*  mentioned  with  gi«at  reipMt 
bj  the  E.  B,  Id  the  case  lait  referred  to ;  and  them  ii  now  entire  hairDoay  on  the 
pidntin  the  juriipmdenceofthe  twonaOoQ*.  [Baok  of  Van  DleDten'i  Landr.Btnk 
of  Tictorta.  L,  R.  S  P.  C.  630.) 

{d)  Harrey  v.  Martin,  1  Camp.  436,  note ;  Btor;  on  BlUi,  IS  346 ;  wUe,  88,  ■■  t ;] 
[DnnBTRo  B.  Flynn,  118  Hau.  687.  Bat  see  Ccdondo  Kst  Bank  v.  Boettcber,  6  CoL 
186-1 

ceplor  to  deny  Ml  own  itgnature  after  eee  Warwlckr.Rogeri,6Man.ftGr.l40; 
h«Ting  recognized  It,  it  hat  been  held  that  Pollard  v.  Bank  of  EnEland,  L.  a  6  Q.  R 
one  who  hM  paid  a  forged  acceptance  of  823;  MerchanU'  National  Baok  ».  Ni- 
hil own  cannot  lecoTer  back  the  money ;  tlonai  Eagle  Bank,  101  Maia.  281.  Tbg 
and  if,  instead  of  paying  money,  he  take*  arrangement  may  be  made  that  np  to  ■ 
tbe  hill,  ezamincB  it,  ind  nive«  another  certain  honr  of  the  day  the  banki  ihatt 
acceptance  in  lieu  of  It,  and  doei  aot  dii-  not  alter  their  poiition  by  paying  Ibi 
cover  the  forgery  for  a  month  af  terwardi,  money  collected  OTer  to  their  onitomefl, 
he  cannot  eicape  liability  oo  the  renewed  and  In  that  caie,  if  the  bank  fVom  whii* 
acceptance.  Mather  e.  Lord  Maidstone,  the  money  wa«  collected  haa  paid  by  mli- 
18  C.  B.  373.  See  Bartlett  e.  Tucker,  104  take.  It  may  demand  it  back  of  the  wl- 
Hau.  33a;  ante,  76,  n.  1.  A  drawee  who  lecting  bank  within  that  time,  wiilioot 
payi  on  the  faith  offorged  billi  of  lading  being  encountered  by  ihe  principle  which 
attached  to  a  draft  in  the  hands  of  an  hae  been  laid  down,  that  where  moiiij 
innocent  holder  cannot  recoTer  ai  baring  hai  been  paid  under  a  mistake  of  fact  to 
paid  undera  miiUke  of  fact.  Hottmnn  d.  an  agent,  and  he  has  paid  hl«  priodptl 
Bank  of  Milwaukee,  12  Wtll  181 ;  Leather  or  done  something  eqalvalent  to  paymeel 
B.  Simp»on.  L.  R.  11  Eq.  89B.  This  is  on  to  him.  the  reooune  of  the  party  who  hi* 
the  gronnd  that  there  Is  no  representation  paid  the  money  is  against  the  prindpsl 
that  the  bill  of  lading  is  genuine.  only.    L.  R.  B  Q.  B.  890.    A  loroewhil 

As  to  the  proTlslonal  statements  of  ac-     different  arrangement  is  shown  in  Oter 
count  or  paymenti  between  banki  in  a     man  e-  Hoboken  Qty  Baok,  S  Vroon, 
clearing  house,  which  may  remain   inb-     683  j  ojile,  83,  n.  1. 
ject  to  rerocalion  up  to  ■  oerbdn  moment, 
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ftDce,  and  for  ibe  want  of  it  protest  the  bill.  It  is  in  the  diaore- 
Uoo  of  the  holder  whether  or  no  he  will  take  any  acceptaaoe 
vaTjing  from  the  tenns  of  the  bill.  This  dootrioe  was  settled  in 
England  upwards  of  a  century  ago,  and  in  oppoaitioa  to  the  dis- 
tiDgnished  argument  of  Sir  John  Strange,  and  it  has  cootiaued 
uusbaken  to  this  day.  (a) 

The  acceptor  of  a  bill  in  the  principal  debtor,  and  the  drawer 
the  surety,  and  nothing  will  diachaige  the  acceptor  but  payment 
or  a  release.  He  is  bound  to  an  innocent  indorsee,  though  be 
accepted  without  contiideratioD,  aud  for  the  sole  accommodation 
of  the  drawer.  (6)  *    Accommodation  paper  is  now  goTemed  by 

(a)  WegenloSB  v.  Keeoe,  I  Str.  214;  SmiOi  v.  Abbott,  3  Id.  1162. 

m  A  plea  that  Ihe  «ccepunoe  wu  without  conaideration,  hald  bad  OD  detDURcr. 
Lowe  n.  Cliilney,  1  BIhb.  N.  C.  267.  An  accommodation  bill  or  note  U  a  mercantila 
term,  and  meani  ■  hill  on  vhivh  tlie  drawer  has  no  right  to  soe  the  acceptor  of  iDch 
a  bilL  It  If  a  note  witboac  con*! deration,  and  for  which  the  pajee  i»  to  provide  when 
doe,  and  not  to  call  on  the  maker  for  pajment  King  d.  Phillipi,  13  H.  &  W.  706^ 
ThompMn  b.  CltMej,  1  M.  £  W.  212.    The  acceptor  of  a  fbrsed  blU  !«  bound  h^ 

>  Aale,  7B,  n.  2;  putt,  Vl,  n.  I;  Cro-  action  ageiDtl  the  acceptor.     Jonw  f. 

idaa  p.  Kellogg,  SO  111.  11;    DiTeray  v.  Broadbiinl,9C.B.  173;  BandaUr.Hoon. 

Loeb.  2S  EL  308 ;  Farmert  &  Mechanic'  12  C.  B.  2SI ;  Agra  4  Hatteiman'i  Bank 

Bank  r.  Bathbone,  20  Vt.   19 ;  Howard  v.  Leigbton,  I^  R  2  Ei.  U.    See  Howard 

BaakioB  Ca  b.  Welchmao,  S  Bosw.  280.  Banking  Ca  v.  Welcfaman,  e  Boiw.  S80l 

As  to  tbe  maker  of  an  accommodation  But  aee  Cook  d.  LUter,  IS  C.  B.  n.  i.  643, 

aote.  MMilej  v.  Bojoot,  2  El.  k  Bi.  M,  691,  SM;  ante,  il.  610,  SIT.    And  aa  to  the 

apptvTiog  F«ntnm  e.  Pocock,  iBfia,  n.  (c) ;  right  of  the  drawei  to  put  tbe  bill  into 

Hamhrongfa  o.  Gray,  8  Gratt  36A ;  Yate*  ciicalation  again,  Gardner  e.  Majnard,  T 

a.  Donaldaoa,  6  Hd.  889.    But  *ee  Adle  Allen,  4M.    If  the  acceptance  ii  for  Um 

B.  Metoynr,  1  La.  An.  2M ;  Parki  v.  In-  accomtnodatloa  of  the  drawer,  and  the 

gran,  2  Fo«t  (23  N.  H.)  283.  holder  bu  notice  of  that  fkct  when  he 

Tbe  word  "release"  in  the  text  miut  receiTee  the  bill,  pajment  bj  the  drawer 

not  be  taken  in  the  lenBe  of  a  teclinlcal  ii  a  complete  diacharga  of  the  bill,  and  It 

rcleaae  under  teaL    The  obligation  on  a  maj  be  bo  eren  If  the  holder  hai  not  no- 

Inll  of  exchange  orpromiiaory  note  maj  tice.    Bylei  on  B.  a  16;    9th  ed.  216; 

be  diechargea  bj  exproM   word*   nnao-  Cook  n.  Uiter,  13  C.  B.  h.  ■.  613 ;  I«iam* 

eompanfed    bj   aatiaractlon    or  by  any  r.  Cowie,  8  Q.  B.  460.    Bnt  lee  Howard 

Mkoin  InetnuDenL    There  li  an  eicep-  Banking  Co.  b.  Welcbman,  0  Boaw.  280. 

tion  introdoced  by  tbe  law-merchant  to  Discounting  a  bill  i*  not  pacing  II.    At- 

Ibe  ntk  that,  ajhr  hnoA,  a  tlmple  cx>n-  lenborongh  r.  Mackenzie,  26  L.  J.  m.  •. 

tnet  esn  only  be  diieharged  hj  deed  or  Ei.  244 ;  36  Eng.  L.  &  Eq.  662.    Bat  •«• 

opoa  laffldent  cODiideratlon.    Foater  v.  Beebe  b.  Real  E*t.  Bank,  4  Pike  (Aik.), 

Dawber.  6   Ezch.  889,  861;   pcml,   114.  640. 
See  Dobeon  b.  Eeple,  3  HtirUt.  k  N.  79.  Aa  to  eooM  of  the  Tartoitt  qneatlone 

It  U  perfaapa  a  general  doctrine  that  treated  In  note  (1),  eee  86,  n.  1 ;  poK,  88; 

pajment  by  the  drawer  ii  no  plea  to  an  a.  2. 

[119] 


nigtircaavGOOglC 


•86  OP  PBESONAL  PBOPEETT.  [PABT  T. 

the  same  rules  as  other  paper.  This  ia  the  latent  and  the  best 
doctnne,  both  in  Kugland  and  in  this  country,  (c)  y'    These  aie 

hit  tOMptiDca,  for  that  act  precludai  him  from  sfterwvtU  diiputuig  the  hill,  u  bt 
ii  bound  to  know,  and  is  preiumed  to  know,  liii  dmwer'i  hand.  Price  n.  NmI, 
8  BoiT.  1854 ;  Butler,  J.,  1  T.  R.  666 ;  Levy  v.  Buik  U.  8.,  1  Binoef,  2T ;  Canal  Bank 
e.  Bank  of  Albanj,  1  Hill,  287 ;  Robinson  d.  liej'nolda,  2  Ad.  &  El.  n.  s.  196.  So, 
if  B  bank  paj  a  forged  check,  the  holder  being  Innocent,  the  bank  moat  bear  tb« 
loai,  on  the  principle  that  the  bank  ii  bound  to  know  the  hand  of  iti  own  coatomen, 
and  a  want  of  due  diligence  and  caution  exiits.  Lerj  t>.  Bank  U.  S.,  1  Binney,  £T; 
BmlCh  V.  Meri-er,  Q  Taunt.  TB;  Batik  of  St  Albani  r.  F.  &  M.  Bank,  10  VL  141. 
The  coorti  consider  the  case  of  Price  d.  Neal  as  decisive.  So  payment  to  a  bank 
huiou«Dtly  In  Its  own  forged  paper  binds  the  bank.  It  is  bound  to  know  ita  own 
paper.  U.  S.  Bank  v.  Bank  of  Georgia,  10  Wheat  333.  On  the  other  hand,  tb« 
general  rule  is,  tliat  payment  of  a  debt  in  a  forged  note,  both  parties  being  innocent, 
is  no  payment,  and  tlie  same  rule  applies  if  a  forged  nole  be  diicouoted.  Markle  ■■ 
Hatfleld,  2  Johns.  4GS ;  Yaang  b.  Adams,  G  Mbh.  192 ;  Eagle  Bank  n.  Smith,  6  Coon. 
71 ;  Jones  v.  Ryde,  6  Taunt,  488 ;  United  Slates  Bank  b.  Bank  of  GeorgU,  10  Wheat 
833;  Canal  Bank  v.  Bank  of  Albany,  1  HiLl  (N.  T.},  ^7.  In  tliii  last  case  the  plulk- 
Uffs  p^  a  draft,  when  the  name  of  the  payee  or  flnt  indoner  was  forged,  and  tbe 
def«idants  were  held  bound  to  refund,  as  (hey  had  no  title  to  the  instrument  or  money 
obtained  under  it.    None  but  the  payee  can  aisert  any  title  lo  a  negotiable  bill  or  now 


(c)  Fentnm  o.  Focock.  6  Tannt.  102;  The  Goreraor  and  Company  of  the  Bssk 
of  Ireland  v.  B«resfbrd,  Q  Dow,  234;  Bank  of  Montgomery  County  t.  Walker, 
9  8erg.  ft  R.  229 ;  Murray  r.  Jadah,  6  Cowen,  484 ;  Clopper  e.  The  Union  Bank  of 
Maryland,  7  Harr.  kJ.9i;  Churcli  i:  Barlow,  9  Pick.  M7 ;  Grant  d.  Ellicott,  7  Wend. 
227 ;  Marr  c.  Johnson,  9  Terg.  1 ;  WUde,  J.,  in  Comm.  Bank  c.  Cunningham,  24  Pick. 
274.  Indoraeri  for  tlie  accomniodation  of  the  msker  of  a  note  do  not  stand  in  the  rela- 
tion of  cosureties  to  each  oilier,  so  as  to  create  beiween  Ihem  a  liability  to  contii- 
butlon,  though  they  may  engage  between  themselvet  for  conlribution.  Aiken  ■■ 
Barklej,  2  Speer  (S.  C),  T4T.  It  is  alio  settled  tliat  tlie  drawer  is  not  entitled  to 
notice  of  Don-paymeat  by  the  acceptor,  if  the  bill  was  accepted  merely  for  his  accom- 
modation. Story  on  Bills.  [}{  SIO,  311,  312]  But  as  the  making  at  acammadatiai 
ndortaaaiti  is  out  of  the  scope  of  the  parineraliip  butinesa  in  a  mercantile  houae,  tbey 
are  not  binding  upon  it,  unlets  done  with  the  express  or  implied  assent  of  all  the 
members  of  the  Arm,  except  where  Che  paper  comes  into  the  hands  of  a  ho»a  ^d» 
holder.    Austin  d.  Vaodermark,  4  Hill  (N.  T.},  269. 

y*  Accommodaiioii  Paper.  —  The  object  implied  authority.  It  has  been  held  that 
of  making  accommodation  paper  being  the  maker  will  be  bound  if  such  psperit 
to  enable  the  accommodated  party  to  use  taken  bona  Jidt,  simply  as  collateral  se- 
ll by  transfer  for  his  own  benefit,  it  ia  euMty.  Grocers'  Bank  i>.  PeoSeld,  B9 
eWdent  that  knowledge  that  paper  is  ac-  N.  Y.  G02;  Continental  Nat  Bank  ■- 
commodatlon  is  knowledge  of  an  author-  Townaend,  67  N.  Y.  8.  Comp.  Wetter 
ity  to  tranafer  for  value  and  bind  (he  v.  Kiley,  06  Penn.  St  401.  The  quesiloo 
.  maker.  The  doctrine  of  purchaae  for  as  to  the  transfer  of  (uch  paper  after 
ralne  without  notice  baa  no  application,  maturity  [pait,  91,  n.  1)  is  really  •  qnsa- 
Bnt  the  doctrine  applies  where  the  paper  tion  as  lo  the  extent  of  the  implied 
1*  used  ia  a  manner  not  Jostifled  by  the  authority. 
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the  strict  obligiitions  of  the  acceptor  in  relation  to  the  other  par- 
ties to  the  bill,  and  they  do  not  apply  in  all  their  extent  as  be- 
tween the  drawer  and  the  party  who  indoFBes  or  lends  his  name 
to  the  hill  as  surety  for  the  accommodation  of  the  drawer.  In 
ituch  a  case,  the  party  who  indorses  is  not  entitled  to  damages 
from  the  drawer  beyond  what  he  has  actually  sustained,  (d)  If 
the  acceptor  alters  the  bill  on  acceptance,  he  vacates  it  as  against 
the  drawer  and  indorsers  ;  but  if  the  holder  acquiesces  in  such 
alteration  and  acceptance,  it  is  a  good  bill  as  between  the  holder 
and  acceptor,  (e)  A  third  person,  after  protest  for  non- 
acceptance  by  the  •  drawee,  may  intervene,  and  become  a  •  87 
party  to  the  bill,  in  a  collateral  way,  by  accepting  and  pay* 
ing  the  bill  for  the  honor  of  the  drawer,  or  of  a  particular  indorser. 
His  acceptance  is  termed  an  acceptance  tiipra  protest,  and  he 
subjects  himself  to  the  same  obligations  as  if  the  bill  liad  been 
directed  to  him  ;  but  the  bill  mast  be  duly  presented  to  the 
drawee  at  maturity,  and  if  not  paid,  it  must  be  duly  protested  for 
non-payment,  and  due  notice  given  to  the  acceptor  supra  protest, 
to  make  bis  liabilities  as  such  acceptor  absolute.  He  lias  his 
remedy  agaiust  the  person  for  whose  honor  he  accepted,  and 

without  hii  indorMmeDt,  bat  th«  lour  cannot  recover  bftck,  nnled  he  Diei  diligenca 
10  detect  the  forgery,  and  girs  notice,  uid  there  be  no  unreasonable  delay  after  the 
dUcorei;  of  the  lorgerj,  Glouceiter  Bank  a.  Salem  Bank.  17  Maai.  3S ;  tope  v. 
Nance,  Minor  (Ala.),  299 ;  Cannl  Bank  b.  Bank  of  Albany,  lupra.  Nor  can  he  recorer, 
it  he  Bgreei  at  the  ^nie  of  the  bargain  and  aale  to  receive  certain  notei.  drawn  and 
indorted  by  third  penoni  in  payment,  for  he  look  tlie  risk.  Etila  v.  Wild,  0  Ma««. 
SI.  It  it  iield  in  one  caM  (Ontano  Bank  v.  Lighthody,  18  Wend.  101).  tliat  pay- 
ment of  A  debt  in  bills  of  an  insolvent  bank,  both  partie«  being  Ignorant  of  the  bet, 
is  no  payment.  See  alio  Wainright  n.  Webster,  11  Vt  G70;  Oilman  n.  Feck,  lb, 
616 ;  Fogg  V.  Sawyer,  9  N.  H.  SflS ;  Frontier  Bank  s.  Horse,  22  Me.  88,  to  •.  p.  Bot 
then  arc  decisions  la  other  caaei  (Lowrey  e.  Murrell,  !  Porter  (Ala.),  280;  Scruggs 
I.  Oats,  S  Terg.  ITS)  directly  to  the  contrsT?,  and  the  point  temains  unsettled  in  our 
American  law.  In  Bayard  d.  SImnk,  1  Watts  t  S.  92.  tlie  decision  agrees  with  those 
in  the  two  last  cases ;  anil  Chief  Justice  Gibson  gives  a  strong  and  vigorous  opinion, 
that  a  payment  {not  in  forged  notes,  bat  in  current  hank  notes)  discharges  the  debt, 
tluDgh  the  notes  were  of  no  value,  as  the  bank  had  previously  tailed,  of  which  both 
parties  were  Ignorant.  Mr.  Justice  Story  (Story  on  Bills,  ||  226,  d.  ;]  Story  on  Prom. 
tisoTy  Notes,  477}  says,  that  this  disputed  point  resolves  itaeit  more  into  a  questloa 
of  inrent  tlian  of  law,  and  that  is,  whether,  taking  all  the  cnrcuniatances  together,  thtt 
bill  was  taken  as  absolnte  payment  by  the  holder,  at  his  own  risk,  or  only  as  eon- 
ditbnal  payment,  he  naing  due  diligence  to  demand  and  collect  it.  And  he  concltidei 
that  the  weight  of  r«aaoning  and  authority  are  in  favor  of  the  payment  In  snrh  raiw 
being  considered  as  noil.    Story  on  Promissory  Nolei,  125, 477, 641. 

('')  Doney  b.  Hii  Credlton,  10  Mart.  (Ia.)  49a 

(<)  Faton  B.  Winter,  1  Tannt  430. 
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against  all  the  parties  who  stand  prior  to  that  person,  on  ^ring 
due  notice  of  the  dishonor  of  the  bill.  If  he  takes  up  the  bill  for 
the  honor  of  the  indorser,  he  stands  id  the  light  of  an  hidoisee 
paying  full  value  for  the  bill,  and  has  the  same  remedies  to  which 
an  indorsee  would  be  entitled  against  all  prior  parties,  and  he  can, 
of  course,  sue  the  drawer  and  indorser.  (n)  ^  The  acceptance 
tupra  protest  is  good,  though  it  be  done  at  the  request  and  under 
the  guaranty  of  the  drawee,  after  his  refusal,  and  the  partjr  for 
whose  honor  it  is  paid  is  eqaallj  liable,  (by  The  policy  of  the 
rule  granting  these  privileges  to  the  acceptor  tupra  protett,  is  to 
induce  the  friends  of  the  drawer  or  indorser  to  render  them  thii 
service,  for  the  benefit  of  commerce  and  the  credit  of  the  trader, 
and  a  third  person  interposes  only  when  the  di-awee  will  not 
accept.  There  can  be  no  other  acceptor  after  a  general  accept- 
ance by  the  drawee.  A  third  person  may  become  liable  on  his 
collateral  undertaking,  aa  guaranteeing  the  credit  of  the  drawee, 
but  he  will  not  be  liable  in  the  character  of  acceptor.  It  ia  said, 
however,  that  when  the  bill  has  been  accepted  tupra  protett,  for 

(a)  Matlord  n.  Wnlcot,  1  Ld.  IUth).  574;  MertenB  v.  WinuinKton,  1  E«p.  113; 
Bailer  on  Bills,  209 ;  Story  on  Bills.  [§S  122-125,  462 ;]  Goodill  b.  rolliUJ,  1  C.  B, 
233.  Tlie  righti  and  remediei  groiriiig  out  o(  accept&Dcei  tapra  pnlttt  are  equsllf 
t«i:agnlzed  in  the  foreign  commenial  law  of  Europe;  and  llie  autlioritiea  for  that 
purpose,  luch  as  Stracchji,  Heineccius,  Pothier,  Pardesius,  and  the  French  Ordi- 
nance*, are  reterred  to  in  Mr,  Justice  Story's  thorough  treatise.  The  penon  who 
pal's  a  protested  tnll  ni;>ra  pmieit,  for  the  iionor  ot  the  indorser,  ha«  no  remedy 
«K>iiut  (lie  indorser,  if  the  latter  was  already  diauliarged  by  reason  of  the  want  of 
notice  of  the  non-accepUnce.  Ciiittj  on  Bills,  213,  4,  234,  257,  3j«) ;  Biggins  n.  Hot- 
rison,4  Dana  (Ky.),  102.  The  pnyer  lupra  pratrU  matt  give  reasonable  notice  to  Ibe 
party  tliat  he  has  made  such  payment  for  hii  credit,  otherwise  that  party  will  not  ba 
obliged  to  refund.  Wood  o.  Pugh,  7  Ohio,  part  2,  164.  He  cannot  sue  the  dnwer 
without  proring  demand  on  the  drawee,  and  non-acceptance  or  non-payment  bjr  him, 
and  notice  to  the  drawer.    Baring  v.  Clark,  19  Hck.  220. 

(fr)  Konig  p.  Bayard,  1  Peters,  250 ;  [on/e,  7B,  o.  1.] 

'  Acctplanct  lapra  Pniai,  —  It  is  laid  dislionored  acceptance  for  the  honor  of 

down  that  the  perton  who  take*  up  a  bill  the  drawer,  but  for  hla  own  beneBt,  to  an 

lupra  prelat  for  the  honor  ot  a  particular  innocent  indorsee,  has  the  rights  of  tiM 

party  to  the  bill,  succeeds  to  the  title  of  holder  against  the  acceptor,  and  is  not 

the  person  from  wtiom,  not  for  whom,  he  affected  by  tlie  state  of  accounts  between 

receives  it,  and  has  ali  the  title  of  such  drawer  and  acceptor  at  tlie  time  of  the 

person  to  ine  npon  It,  exuept  that  he  ili*.  acceptance.    Ex  partt  Lunl>ert,  13  Vea. 

charges  all  the  parlies  to  the  bill  snbae-  179,  is   said  to  lie  overruled.     Ex  part* 

quent  to  the  one  for  whiiie  honor  he  takes  Swan,  L.  B.  6  £q.  S4^     Sea  futber. 

It  up,  and  that  he  cannot  himself  indor««  aalt,  78,  b.  L 
it  over.    For  instance,  a  peraon  paying  a 
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tfte  honor  of  one  party  to  the  bill,  it  msj,  by  another  individual, 
be  accepted  $upra  protetA,  for  the  honor  of  another,  (c)  The 
holder  is  not  bound  to  take  an  acceptance  «upra  protett,  (c2)  but 
he  would  be  bound  to  accept  an  offer  to  pay  lupra  protett. 
•The  protest  is  necessary,  and  should  precede  the  eollat-  "88 
eral  acceptance  or  payment ;  (a)  and  if  the  bill,  on  its  face, 
directs  a  resort  to  a  third  person,  in  case  of  a  refusal  by  the  drawee, 
Buch  directioD  becomes  part  of  the  contract.  (() 

As  between  the  holder  of  a  check  and  the  indoreei,  it  ought 
to  be  presented  for  acceptance  with  due  diligence ;  (e)  bat  as 
between  the  bolder  and  drawer,  a  demand  at  any  time  before 
suit  brought  will  be  sufficient,  unless  it  appears  that  the  drawee 
has  failed,  or  the  drawer  has,  in  some  other  manner,  sustained 
injury  by  the  delay,  (d) '    The  drawee  ought  to  accept  or  refuse 

(e)  Bemwe*.  tit.  Bill*  of  Ezcbange.  tcctii  Jtcktonv.  Hadnm,  2Cftmp.  UT. 

iJ)  Hit&rd  V.  Wilcot,  12  Hod.  410.  (a)  Pother,  h.  t.  d.  170. 

(t)  Pottaler,  h.  t.  D.  187;  HoHand  s.  nerce,  14  Hart.  (Ia.)  490.  An  wsceptaiKe 
fin  honor  i»  not  an  abaolnte  bat  ■  conditional  acceplftnoa,  and  an  avenneDt  of  pre- 
Mntment  to  the  drawee  for  payment  ii  necenar;.  Williani*  d.  Gerraalne,  7  B.  &  C. 
48S.  Tliit  acceptance  apra  pnUti  doei  not  applj  bj  tiie  commercial  law  to  promU- 
•017  notei.     Story  on  Promiuorr  Nolei,  667. 

(c)  BickffMd  V.  Ridge.  2  Camp.  6ST ;  Beeching  e.  Gower.  1  Holt,  313,  note  of  tlie 
tepDrter;  CUrk  b.  Stiwkhoiue,  2  Mart.  (La.)  327;  Holiawk  Bank  a.  Broderick,  10 
Wend.  804;  Mohawk  Bank  v.  Broderick,  IS  Wend.  1S3;  Parke,  B.,  0  U.  ft  W.  18; 
[Bant  B.  Jones,  1  E.  ft  K.  69]  Wliere  the partle*  reeide  in  the  mme  place.  aU  dajV 
dria;  waa  lield  to  discharge  the  indorser.  Gongh  r.  SUaU,  13  Wend.  MS.  In  Bnd- 
rngton  K.  Schlencher,  1  Not.  1  H.  £40,  i.  c.  4  B.  4  Ad.  762,  <t  was  held,  thut  the 
holder  WM  bound  to  preaent  it  for  payment  on  the  day  following  thitt  on  which  he 
receiTes  it  Moule  0.  Brown,  4  Blng.  M.  C.  386;  Smith  ».  Jane*,  20  Wend.  192,  i.  r. 
If »  check  b«  reeeiTed,  say  on  Hondajr,  the  holder  may  pment  it  at  any  time  daring 
banking  hoars  on  Toesday.  Bat  if  he  pays  It  to  hi*  own  banker  on  Tneeday,  that 
banker,  u  his  agent,  mnat  present  It  to  the  drawee  on  Tnesdsy,  and  ha*  not  till 
Wednesday  to  present  it.  That  would  be  good  •■  to  tutim  of  dishonor,  but  not  •• 
to  prarMmml ;  and  as  the  dnwee  failed  on  Wednesday,  the  holder  was  In  default. 
Alexander  ir.  Burehflold,  1  Car.  4  ML  75 ;  s.  c.  7  Men,  L  Q.  1061.  The  holder  of  a 
dieck  ii  not  entitied,  because  he  passes  it  throngh  his  banker,  to  one  day  mote  for 
presenting  it.  The  lime  is  the  sKnie  whether  the  presentment  be  made  by  himself 
or  through  Ids  bunker,  i.  e.  the  day  following  that  in  which  h«  receires  It 

(d)  Cmger  n.  Armstrong,  8  Johns.  Tss.  6;  Conmy  b.  Warren,  fh.  250;  Rothschild 
>■  Carney,  0  B.  4  C.  SS8 ;  Sntherlaod,  J.,  in  Hnmy  v.  Judali, «  Cowcd,  tfO,  Md 
Sarage,  C.  J.,  in  Hohawk  Buk  v.  Broderick,  10  Wend.  SOS. 

>  CKerkt.  —  Aat*.  83,  n.  1 :  Eeene  n.  Pack  r.  Thomas,   13  Rmede*  4  H.  11 ; 

BMrd.  S  r.  B..  N.  B.  273,  SSI ;  Smith  v.  [Steven*  «.  Park.  78  IIL  387 ;   llenshaw 

HDleT,  43  N.  T.  171 ;  Howes  v.  Aiutin,  v.  Boot,  60  Ind.  290;  Byracnac,  4c.  R.  B. 

tSBLsgS;  WiOetto  >.  Paine,  43  m.  482;  C&  >.  CdUM,  67  »■  T.  041 1  Compcon  n 
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acceptance  aa  soon  as  he  has  had  a  reasonable  opportunity  to 
inform  hia  judgment.    If  he  cannot  be  found  at  the  proper  place, 

GilQun,  19  W.  Ta.  312;  Emery  ».  Hob-  nbo  PridMUX  e.  Criddle,  I^  B.  4  Q.  B. 

tan,  «3  He.  32.]  466. 

Tix   TtoMonahU   lime    within   wbich    b  Whtn  a  ettek  u  eetifitd  "good"  OD 

check  mnit  be  pmcnted  it  <le&ned  to  be  it*  face  bj  tlie  culiier  of  tlie  bank  oa 

Kt  BDj  time  between  tlie  leceipt  of  the  whicb  it  It  dr«wn,  the  bank  beconiei  ab- 

check  ani]  the  last  momeDt  of  the  ordi-  loluteljr  boand  to  the  holder  ai  acceptor, 

nary  buiineii  hour*  of  the  next  lecutar  and  it  ii  lettied  that  the  caihler  of  a  na' 

day,  if  tiie  partiei   reiide    in   tlie  tame  tianal  bank  hai  poirer  to  make  tnch  a 

town,  or  until  poit  time  ol  next  luch  lecu-  oertifleate  virtule  officii.    Merclianta'  Bank 

lar  day  if  the  check  ia  to  be  preiented  v.  SUte  Bank,  10  WalJ.  004,  660;  Fknn- 

elBenliere.    O'Brien  d.  Smith,  1  Black,  era  &   Meclianici'  Bank  v.   Butchert  4 

99;  Sinitb  «.  Miller,  43  H.  Y.  171,  176;  Drovert'  Bank,  10  N.  Y.  126;  HeaOt  f. 

Taylor  i>.  Sip,  1  Vroom,  284 ;  Ritchie  o.  Merclumt'  B.  of  Alb.,  26  N.  Y.  14S;  Ir- 

Bradahaw,  6  CiL  228;  Bickford  n.  Pint  ring  Bank  d.  Wetberald.  36  M.  Y.  S36; 

N.Bank  of  Chicago.  42  III.  288;  Vrule  Smithf.  Iililter,4SN.Y.  171,177;  Ronodi 

Bank  v.  Winn,  40  He.  60.     See  Bailey  e.  v.  Smith,  42  III.  246;   Bickford  v.  TaM 

Bodenham.  16  C.  B.  n.  s.  2tse ;  Brady  v.  Nat  B.  of  C,  ib.  238 ;  Brown  v.  Leckie, 

Little  HUmi  R.  R.,31  Barb.  240.    And  43111.407;  Olrard  Bank  n.  Bank  of  Penn. 

a  penon  not  a  party  ta  a  clieck  received  Townahip,  89  Penn.   St.  92 ;   Bamet  k 

on  account  of  hi>  debt  It  djuliarged  by  a  Smith  (10  Fott.),  30  N.  H.  266,  2Sa.i' 

failure  to  present  !t  within  a  reaionable  But  tee  Huuey  r.  Eagle  Bank,  0  Met. 

lime,  if  his  posilion  It  tliereby  altered  for  306.     Bnt   tba   caia   in   86   N.    Y.  336 

the  worse.    Hopkini  n.  Ware,  L.  R.  4  Ex.  ihould  be  ooropared  with  HcKleroy  ». 

268;   Smith  v.   Mercer,  poU,  106,  Q.   1.  Southern  Bank  of   Kentucky,  ante,  86, 

Hare  v.  Henty,  10  C.  B.  h.  a.  66,  iayt  it  n.  I,  in  the  opinion  intimated  that  acer^ 

down  that  the  fact  tliat  a  banker  receives  tEflcatlon  nnder  a  mistake  of  fact  may 

a  check  without  adranclng  aaything  on  be   revoked   if  done  before  the   holdff 


it,and  therefore  holds  it  for  liii  customer,  hat  altered  liis  position  or  lost  any  of 

makes  no  difference  in  rctpoct  of  the  time  his  remedies.    At  to  negligence  of  the 

allowed  for  preientment.    If  the  check  holder  in  inducing  the  bank  to  pay,  see 

la  drawn  on  a  banker  residing  la  a  dif-  Nat.  Bank  of  North  America  v.  Bangs, 

ferent   town,   the    holder   for   collectloD  avU,  86,  n.  1 ;  {first  Nat.  Bank  e.  Leacb, 

has   until  post    time   of   the   day   after  G2  N.  Y.  360.] 

he   receives    it    for   transmitting   It,   as  It  hat  been  held  bj  courts   of  tbt 

between  hit  castnmer  and  himielf.     Pre-  greatest  authority'  that  llie  holder  (rf  a 

tentment    through    the    poat-office   it  a  check  not  cer^fled  or  otherwise  accepted 

reasonable  mode    of   preientment     See  by  the  bank  on  which  It  it  drawn,  could 

xi  Easex  Co.  Nat.  Bank  v.  Bank  of  Nadonal City  Bank, GO  N.T.ST;  Security 

Montreal,  7  Bits.  IQS;  Tliomson  v.  Bsnk,  Bank  b.  Nat.  Bank,  67  N.  T.  468;  Bapy 

82  N.  T.  1.    Certifying  a  check  "  good,"  c.  Bank  of  Cincinnati,  18  Wall.  904.     S«e 

like  accepting  a  bill  of  exchange,  affirms  alto  Chamber*  d.  Union  Nat.  Bank,  TB 

the  drawer's  signAture,  and  tliat  there  are  Penn.  St.  206 ;  White  c.  Continental  Nat. 

ftinds  to  meet  It  which  the  bank  agree*  Bank,  64  N.  Y.  316.    Bat  see  LonluMa 

to  so  apply ;  but  tuch  certification  doe*  Nat  Bank  c.  Citisent'  Bank,  28  I*.  JU- 

Dot  affirm  the  genuineness  of  tlie  check  186. 
ta  olbar  ittpecit.    Marine  Mat.  Bank  o. 
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the  holder  may  cause  the  bill  to  be  protested  ;  and  if  the  drawee 
be  dead,  the  bill  may  be  presented  to  his  executor  or  adminio' 
trator.  («) 

(«)  HoUor,  tL  %  «.  10,  aec.  84 ;  Bkrlej  on  BUli,  128. 

DomumUUii  ■DmctianofcontrMCt  agkiDtt  o.  Bnrch,  25 HI.  85;  Vanbibber  v.  Baok 

the  baok  for  the  ainDiiDt.    Bank  of  the  of  Louuiina,  11  La.  An.  481, 482;  Fogar- 

Bcpublic  r.Milliin1, 10  WalL  162;  Billiard  tie*  d.  State  Bank,  12  Rich.  518;  Roberta 

i.IUndalt,tGra7,605;Danaii.ThirdNat  i.  Corbin,  26  lova,  SI5;  Natioaal  Bank 

Bank  in  n«ton.  13  Allen,  446 ;  Chiipman  i>.  Eliot  Bonk,  6  Am.  Law  Reg.  Til,  TIT. 

rWhEte,  2  Seld.  412;  Dj'keni'.  Leather  An  order  on  a  bank  [or  the  wliole  iom 

Uanuf.  Bank.  llPaige,Q12iLunti;, Bank  doe,  given  in  good  faith  for  a  raluable 

of  North  America,  49  Barb.  221;  Loyd  v.  coosideration,  iia»  been   held   to  be  an 

Mi£iSre7,  46  Penn.  St.  410.     See  alio  equitable    aiaignment    irhieh    prevailed 

Betlamj  r.  Klaijoribanki,  7   Exch.  38S,  over  a  Babsequent  tnutee  proceu  aerred 

404;  ante,  S3,  n.  1 ;   [First  Nat.  Bank  d.  on  the  bank,  Kingman  i>.  Perkina,  106 

Whitnian,  94  U.  8.  343 ;  Col.  Nat.  Bank  Mai>.  Ill ;  compare  Wiue  v.  Vlnoenot,  I 

«.  Boettcher,  5  Col.  186;  National  Banks.  Am.  L.  R.  169;  and  ■□  ma?  be  an  order 

Second  Nat  Bank,  09  Ind.  479;  Sajlor  of  tlie  lame  lort  by  any  creditor  on  bif 

E.  Biuhong,  100  Penn.  St.  S8;  ■.  o.  46  debtor,  MacomberD.  Doane,  2  Allen,  511; 

Am.  It.  35a,  and  note.     But  lee  Union  Edwardi  v.  Dale/,  14  La.  An.  384.     But 

Nit.  Bank  b.   Oceana,  tc  Bank,  80  HI.  the  mere  fact  that  a  bill  of  exchange  U 

312;  McGrade  i*.  German  Saiingi  Init.,  drawn  for  the  whole  amount  dae  the  drsw- 

4  Ho.  App.  S30 ;  Weinatock  e.  Beilwood,  er  hai  not  neceunrily  that  effect,  lo  a« 

12Biuh,139;  Serenih  Nat. Bank  n.  Cook,  to  entitle  the  liolder  to  proceed  in  eqnlty 

n  Penn.  St  483.]     The  language  of  the  againiE  the  drawee.    Bank  of  Commerce 

CUM  wu  general,  but  man;  of  the  de-  i>.  Bogy,  44  Mo.  13.  z'    Ai  to  when  a  gift 

ciiioD*  do  not  oeceuaril/  go  farther  than  of  a  sum  made  by  drawing  a  check  li 

lo  ludd  that  llie  action  waa  not  maintain-  complete,  cumpare  Bromley  v.  Bruntoo, 

able  in  that  form.    It  is  perhapa  still  open  L.  R.  6  Kq.  276,  with  Hewitt  i>.  Kays,  ib. 

to  Ingairy  whetlier  a  liability  it  not  im-  198 ;  [Freund  v.  Importers',  &c.  Bank,  76 

poaed  by  cnstom,  Just  a«  It  was  formerly  N.  T.  352 ;]  anU,  ii.  14B,  n.  1. 

nid  that  the  custom  of  merchant*  did  not  Whatever  maybe  the  liability  to  the 

extend  so  far  as  to  create  a  debt  on  the  holder  of  a  check,  it  is  clear  that  tha 

part  of  the  acceptor  of  a  bill  of  exchange,  banker,  having  in  his  hands  effects  of  Ui 

bat  only  made  him  onerabiiiM  to  pay  the  ciulomer,  is  liable  lo  an  action  at  the  auU 

uoney.    Hardrei,  486,  487.    See  Hann  of  the  latter,  for  refliiing  to  pay  the  bit- 


^  It  has  been  laid  that  generally  k  The  nature  «f  a  check  is  disciuaed  in 

ebeek  ii  an  appropriation  of  fHindi  In  the  bTLean   v.   Clydesdale   Banking  Co.,   9 

bank  of  equal  amount.    Stevens  ir.  Park,  App.Caa.96.    It  is  laid  to  be  essentially 

78  HI.  387  i  Emery  v.  Hobson,  63  Me.  32.  like  a  bill  of  exchange,  and  hence  it  waa 

Bttltbatitianotanequitableassignment,  held  that  the  drawer  could  be  sued  on 

•se  Attorney  General  v.  Continental  Life  the  instrument  on  failurn  of  payment  by 

ba.  Co.,  71  N.  T.  325 ;  Dnncan  r.  Berlin,  the  bank  to  a  iena  fide  holder  for  valite. 

MR.  T.  161;  First  Vat.  Bank  D.Gish.  72  Some  diflerencei   between  a   bill  and  ■ 

Fran.  St.  18;  Schroeder  n.  Central  Bank,  check  are  pointed  out  in  Hawley  f.  Jette, 

H  W.  R.  710.     See  also  first  Nat  Bank  10  Oreg.  81 ;   a.  o.  46  Am.  R.  129  and 

s.  Driratna,  fa.  Ry.  Co.,  02  Iowa,  STa  nota. 
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s.  Of  the  Indoraaraant.  — -  A  valid  transfer  may  be  made  by  the 
payee,  or  bia  E^^ent,  and  tbe  iodorsemeut  Ib  an  implied  eoDtract 
that  tbe  iodoraer  bas  a  good  title,  and  that  the  antecedent  names 
are  genuine,  that  the  bill  or  note  eball  be  daly  bonored  or  paid, 
and  if  not,  that  be  will,  on  due  protest  and  notice,  take  it  up.  (/)* 

(/)  Ogdeii  0.  SiLiinden.  13  Wheat  81^  841 ;  PudMtna,  Droit  Com.  2,  an  SIT. 
BtoiT  on  Prom.  NoIm,  146. 

ter'i  checki.    Bolb  n.  Steward,  14  C  B.  v.  Wcmwnlej,  4  El.  &  BL 1S3 1  Uerrteni  a. 

606.  Woluott,  3  Allen,  268,  oTeirnling  EUh 

Checki  are  not  entitled  to  da;*  of  v.  Wild,  nipra,  86n.  (6);  ThompsoDi.Mc- 

gmx;  and  a  draft  on  a  bank  It  prima  Callungh,  81Mo.  224;  Farlnrger.  Faurta, 

/acU  at  IcBit  not  ■  check  uoles*  made  14  Ia.  An.  444 ;  Terry  v.  Biuell,  X  Conn, 

payable  on  demand.    Andrew  ti.  Blachly,  S3;  Aldrich  c.  Jacluop,  6  R.  L  218;  Dd 

11  Ohio  St  89;  Morriaon  d.  Bailey,  6  rnonC  ■>.  Williamson,   18  Ohio   St  SIS; 

Oiiio  Sl  la ;  Bowen  v.  Newell,  4  Selden,  Swanzey  v.  Parker,   60  Fenn.   SL  44L 

190;  3  Eem.  200;  Taylor  k.  French,  4  But   see   Hinckley   r.   Eenting,  21  Bl. 

B.  D.  Smith,  468;  Mintum  v.  Fiiiier,  4  247. 

OaL    86.     See   Henderton   v.   Pope,   39  Similar  principlea  would  apply,  it  i) 

Qa.  361 ;  Irory  c.  Bank  of  State  of  Mia-  iDppoied,  when  tlie  bill  i*  received  In 

•ouri,  86  Mo.  476.    But  lee  In  n  Brown,  payment     Bell  r.  CaOerty,  21  Ind.  411. 

2    Story,    £02;    We«(roio*tcr   Bank   v.  See,as  to  bank-notei,  Baker  c.  Boneiteel, 

Wheaton,  4  R.   L  30.    But  pott^ated  2  Hilton,  SS7;  luprB,  86,  n.  [b].    And  it 

checkt  are  very  common,  and  are  pay-  has  been  doubled  whether  a  perion  re- 

able  on  the  day  of  their  date,  allhoagli  ceiring  payment  in  forged  bank-notes  ii 

negotiated  beforehand.    Taylor  d.  Sip,  1  bound  to  return  them  before  he  can  main- 

Vroom,  284.  tain  an  action  on  hi*  original  demand. 

Seefurthcr,  as  toct;ecka,(nite,  78,n.  1;  Burrill  v.  Watenown  Bank.  &  L.  Co.,  61 

potf,  91,  n.  1.  Barb.  106.    Bat  tee  Kenny  v.  Pint  Nat. 

■  Yaidor'i  Liabllils.  —  Am  to  the  text  Bank  of  Albany,  GO  Barb.  112;  Bimniin 

*ee  TnmbnU  r.  Bowyer,  40  IT.  Y.  400.  Clark,  U  111.  137;  Uagee  d.  Carmack.  IS 

The  indoner  aUo  guaranleea  the  compe-  HI.  289;  and,  generally,  Pooley  v.  Brown, 

tency  of  tlie  maken  to  contract.    Erwin  II  C.  B.  m.  a.  666;  poU,  106,  n.  I. 

t>.  Downi,  10  N.  Y.  G75j  ante,  86,  n.  1.  In  Ihii  connection  it  ihould  be  nMD- 

Wben  a  bill  ii  merely  sold  by  one  who  tioned   that  the  doctrine  of  Bayard  a. 

la  not  a  party  to  it,  and  who  gitei  no  Slinnk,  lupra,  BS  n.  (i),  ai  to  the  note*  of 

warranlj,  and  who  therefore  la  not  re-  an  iato/ixia  bank  lold  or  received  in  pay- 

aponiible  (br  the  quality  of  the  bill  w  the  ment,  ii  disapproTed  b;  aome  later  catea. 

aolvency  of  the  partiea,  the  price  may  ami  Weatfall   e.   Bralcy,   10   Ohio    St.    188; 

be  recovered  back  on  the  gronnd  of  fhil-  Tnwn*ends  «.  Bank  of  Racine,  7  Wit.  186; 

are  of  coniideraiion  or  aa  money  paid  Hagee  v.  Carmack,  13  III.  280;  [Ilarria  o. 

nndar  a  mittake  of  (act,  if  the  bill  tnma  Banover  Nat  Bank,  16  Rep.  390.}    See 

out  to  be  iliflerent  In  klml  from  the  thing  Timmin*  d.  Gibbins,  18  Q.  B.  722 ;  Tar- 

deacribed  In  the  agreement,  at  when  that  ner  v.  Stonea,  1  DowL  AL.  122 ;  poa,  106^ 

whitdi  It  lOld  at  a  roreigo  bill  tumt  out  n.  1.    But  it  teemt  to  be  the  genera)  rule 

not  to  be  one,  or  when  the  acceptance  it  in  England,  and  a  dittlnctlon  la  taken  b«- 

forged.    See  note  on  lalet,  ante,  iL ;  Com-  tween  bank-notea  and  ordinaij  ootei  and 

peiti  V,  Bartlett,  2  El.  &  Bl.  819 ;  Guiney  blUa.    Udifleld  Union  v.  Oreene,  I  Horitt. 
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Id  Uie  case  of  a  bill  made  or  indorsed  to  a/«flt«  amert  or  to  a/ene 
tolt,  who  afterwards  marrieB,  tlie  right  to  indorse  it  belongs  to  the 
hnsband.  So,  the  assignee  of  an  insolvent  payee,  or  the  executor 
or  administrator  of  a  deceased  payee,  are  entitled  to  indorse  the 
paper,  (ff)  And  if  a  bill  be  made  payable  to  a  mercantile 
*  bouse  consisting  of  seTeral  partners,  an  indorsement  by  *  89 
any  one  of  the  partners  is  deemed  the  act  of  the  firm.  If  the 
bill  be  made  payable  to  A,  for  the  use  of  B,  the  legal  title  ia  in 
A,  and  he  must  indorse  it.  So  an  infant  payee  or  indorsee  may,  by 
his  indorsement,  transfer  the  interest  in  the  bill  to  any  subsequent 
bolder,  ^j^ainst  all  the  parties  to  the  bill  except  himself;  and  if  a 
third  person  other  than  the  payee  guarantees,  by  indorsement,  pre- 

(g)  FU'ker,  C.  J.,  In  1  P.  Win*.  266 ;  Conner  v.  Hirtlo,  ctted  in  8  Wilt.  6 ;  Baw- 
lioMD  B.  Stnne,  ib.  t.  In  Harper  d.  Batler,  2  Petert,  SSO,  It  wu  admitted  that  an 
Indonement  of  a  negotiable  note  ^>J  the  executor  of  the  payee,  and  good  In  tb«  itate 
wtMie  be  wai  qipoioted  and  indoned  it,  will  enaUe  the  indorsee  to  ine  in  hU  own 
name  in  anj  other  state.  But  a  contrary  doctrine  wai  lield  in  Steanu  n.  Bol^bam, 
6  Qi«eti1.  261,  and  TbompKiD  v.  Wiiion,  2  N.  H.  201.  These  last  decisions  are  qnea> 
tioned  io  the  case  of  Band  v.  Hubbard,  i  Iilet.  SGO,  and  the  doctrine  In  the  other 
eases  tastained ;  and  I  think  the  better  opinion  to  be,  that  U  the  bolder  of  the  nota 
dies  beTon  tlie  not«  become*  due,  his  execntor  or  hii  adminiatrator,  U  one  be 
appmnted,  ma;  make  the  demand,  and  give  notice  so  as  to  fix  the  ^ior  partiei. 
[HalboD  V.  Southard,  86  Hslne,  147 ;  Diright  d.  NeweU,  16  lU.  S38.] 

&  N.  S84;  Bylei  on  B^  lOtb  ed  160;  no  knowledge  of  any  facta  which  proTe 

Smith  F.  Mercer,  L.  It.  8  Ex.  61 ;  Wood-  the  paper  to  be  worthies!,  on  account  of 

land  D.  Fear,  7  EL  &  Bl.  619,  620;  Bick-  the  failure  of  the  makers,  or  by  Its  being 

nail  c.  Waterman,  6  Jt.  I.  48,  61;  Ware  alrea^Tpaid,  orotlienriseto  hare  become 

«:  Street,  2  Head.  600.    See  Renton  t>.  void  or  defunct.     I  H.  £N.  890;  Brown 

HaitTOtt,  6  C.  B.  Green  (21  N.  J.  Eq.},  r.  Hontgomerj,  20  N.  T.  2BT ;  Delaware 

US.    It  might  be  otherwise  if  the  part/  Bank  v.  Jarris,  ib.  226 ;  Byrd  v.  Hall,  2 

making  tbe  tntnsler  knew  that  the  maker  Keyes,  616,   847.     But  the  contrai;  U 

of  the  instnunent  wss  iosolTent,  forit  has  held    in    Bartle    e.   Saunderi,   2    Qrant 

faaen  said  that  be  warrants  that  he  has  (Penn),  ISB.xi 

a"  Warraufbi.  —  The  warrant;  tn  tbe  prior  parties.    Orleans  v.  Piatt,  08  X5.  S. 

■ale  of  a  note  depends  upon  the  sante  076,670;  Otis  v.  Cnltam,  02  U.  8.  447- 

prindple  as  tbe  warrant/  in  the  sale  of  Litlauer  n.  Goldman,  72  N.  T.  606 ;  Peo- 

an  oidinar/  chattel.    The  vendor  war-  pie's  Bank  o.  Bognrt.  81  N.  T.  101 ;  Daj 

rants  that  tbe  Instrmnent  is  t  note,  that  e.  Kinnej,    131    Mas*.  37 ;    Cochran    e. 

he  baa  the  title  to  such  nota,  and  that  Atcblson,  27  Kans.  728 ;  Hannnm  d.  Bkh- 

IboB  are  no  defeeU  known,  or  which  atdson,  48  Vt.  608 ;  Wood  r.  Sheidon,  42 

•ngfct  to  be  known,  to  him.    In  tbe  ab-  N.J.1,.421.    An accororaodatloa indorav 

Mace  of  knowledge  there  is  no  warranty  doe*  not  warrant.    Susquehanna  Valley 

ifalnat  penonal  dafancee  ia  laror  ol  Bank  v.  Loomis,  86  ».  T.  207. 
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vious  to  deliver;  to  the  payee,  the  payment  of  the  note,  he  is  beld 
to  be  an  indorser,  under  the  New  York  statute,  (a)  ' 

The  bill  cannot  be  indorsed  for  a  part  only  of  its  contents,  unless 
the  residue  has  been  extinguished ;  for  a  pergonal  contract  cannot 

(a)  Pnuaer  v.  Luqueer,  4  Hill,  420.  An  indoraeroent  bj  the  coihier  ata.  budi  for 
tha  bulk  puiei  the  title.    SCorj  on  PromiMory  Notes,  p.  182. 

'  Indertemtiit  befort  Jkliverg,  —  In  soma  In  other  states  he  is  held  to  be  onlj'  an 

states  a  stranger  indoning  s  note  before  Indorser.  Spiet  v.  Gilmore,  1  Count, 
delivery  to  tlie  payee  is  prima/ade  liable  821 ;  EUis  e.  Bnjwn,  6  Barb.  382 ;  Waters 
M  an  original  promiior.  8; lve*ter  c,  burj  v.  Sinclair,  20  Barb.  455;  Cottrell  •>- 
Downer,  :»  Vt  856 ;  Schneider  v.  ScliifT-     Conklin,  4  Duer,  45 ;  Slack  i>.  KErlt,  87 


man,  20  Mo.  G71;  Chlldi  ■>,  Wyman,  44 
He.  433  i  Perkins  u.  Bantow,  6  R.  I.  506 ; 
Cttrrier  v.  Fellows,  1  Post  (27  N.  H.]  366 ; 
Catpenler  n.  Oaks,  10 Rich.  IT;  Wether- 
wax  D.  Paine,  2  Mich.  565 ;  Cecil  c.  Mix, 
6  Ind.  478;  Cktt  d.  Rowland,  14  Texas, 
275;  Peckham  v.  Giltaan,  7  Minn.  416; 
CoIliiH  V.  Trist,  20  La.  An.  848.  See 
Rey  v.  Simpson,  22  How.  341, 850 ;  Vora  d. 
Hnrst,  18  Ind.  S51,  OGfl ;  Orrlck  d.  Colston, 
T  Gratt.  189,  199.  zi  In  Massachusetts, 
and  perhaps  in  tome  of  the  above  states, 
the  rule  is  even  stricter.  Essex  Co.  v.  Ed- 
mands,  12  Gray,  273 ;  Brown  o.  Bntler,  99 
Haas.  179;  Wright  o.  Horse,  8  Gray,  8-17. 
Compare  Patch  v.  WnshbnrD,  19  Gn7,82. 
In  other  states  he  Is  pn'mn  /<icU  a 
guarantor.  Camden  v.  HcKoy,  3  Scam- 
mon,  437 ;  Webster  k.  Cobb,  IT  Rl.  459 ; 


Peno.  St.  860,  and  cases  cited  ;  Clonston 
V.  Barbiere,  4SQeed,33S;Feari>.  Dnnlap, 
1  Greene  (Iowa),  331 ;  Fierce  v.  Kennedy, 
6  Cal.  138;  Jones  i>.  Goodwin.  89  CaL 
493 ;  Jennings  v.  Thomas,  13  Smedea  &H. 
617 ;  [Steele  b.  McKioley,  5  App.  Caa. 
754;  Sealing  ef.  Vansickle,  74  Ind.  529; 
Cottrell  V.  Shadley,  77  Ind.  348 ;  Heideo- 
belmere.  Blumenkron.SeTex.  30S.1  Se« 
Vor«  v.  Hurst,  13  Ind.  551.  567. 

Bnt  Id  roost  Juriadiction*  except  New 
Tork  and  MasaachnsetCs  parol  evidence 
is  admissible  to  show  that  some  odwr 
contract  was  intended.  See  further,  infia, 
n.  (it),  and  especially  Bey  c.  Simpson,  22 
How.  341.  350;  [Owings  r.  Baker,  64  Hd. 
82;  Kealing  o.  Vansickle,  74  Ind.  629; 
Brewer  e.  Woodward,  64  Vt  581.  That 
regular  indorsement  cannot  be  varied  bjr 


Blatchford  v.  Milliken.  36  III.  434 ;  Ranson     parol,  see  Johnson  c  Rsmse}',  48  N.  J.  L. 


'.  Sherwood,  26  Conn,  437  ;  Riddle 
Stevens,  82  Conn.  378;  Rhodes  v.  Sey- 
mour, 36  Conn.  1  ;  Sejmonr  b.  Leyman, 
10  Ohio  St.  283, 286 ;  Greenongh  b.  Smead, 
S  Ohio  St.  4IS;  [Harding  b.  Heirs,  Ac. 
0  Lea,  324  ;  Forbes  e.  Rowe,  48  Conn.  413. 
See  Macdonald  >.  Whilfleld,  8  App.  Cas. 
T8S.]  See  Orridc  v.  Colston,  7  OmtL  189, 
ISO;  [Cnlbertaon  v.  Smith,  G2  Hd.  628,] 


279 ;  Stack  v.  Beach.  74  Ind.  57t ;  Day  v. 
Thomson,  66  Ala.  209.  Bnt  see  Taylor  at 
French,  2  Lea,  257  ;  Mansfleld  e.  Bdwatds 
(Mass.,  1888),  17  Rep.  78.  The  qnestioD 
of  coarse  differs  according  as  the  anit 
is  by  one  of  the  original  parties,  or  by 
one  who  has  bonght  without  notice  of 
any  ctmtiact  other  than  what  the  pttptr 


rl  The  liability  is  held  to  be  that  of  028 ;  Owings  v.  Baker,  64  Hd.  82 ;  Hay- 
maker or  acceptor  only  where  the  signa-  don  u.  Weldon,  43  K.  J.  L.  128 ;  Nathan 
ture  is  placed  befora  tlial  of  the  payee,  and  u.  Sloan,  34  Ark.  524;  Rice  o.  Cook,  71 
is  made  at  the  time  (he  note  is  made,  and  He.  566,  See  Spanlding  b.  Fntnam,  188 
for  the  same  consideration.  Good  n.  Mar-  Hasi.  803 ;  Codmui «.  Atchiaon,  ST  Etna. 
tin.  96  U.  S.  90;  Dubois  b.  Uaaon,  1'^  728. 
Haas.  87;  Calbertson  v.  Smith,  52  Hd. 
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be  ftpportioDed,  and  the  acceptor  made  liable  to  separate  acUoDS 
by  diffiereDt  persons. 

Blank  indorsements  are  common,  and  tbey  may  be  filled  up 
at  any  time  by  the  holder,  even  down  to  the  moment  of  tiial  in 
a  suit  to  be  brought  by  him  as  indorsee  ;  but  no  other  use  can  be 
made  of  ablank  indorsement  in  filling  it  up  than  to  point  out  the 
person  to  whom  the  bill  or  note  is  to  be  paid.  A  note  indorsed  in 
blank  is  like  one  payable  to  hearer,  and  passes  by  delivery ;  and 
the  holder  may  constitute  himself,  or  any  other  person,  assignee 
of  the  bill.  The  courts  never  inquire  whether  he  sues  for  him- 
self^ or  as  trustee  for  some  other  person.  (()  Even  a  bond  made 
payable  to  bearer  has  been  held  to  pass  by  delivery,  in  the  same 
manner  as  a  bank-note  payable  to  hearer,  or  a  bill  of  exchange 
indorsed  in  blank,  (c)  *    The  holder  may  strike  out  the  indorse- 

(b)  Pe«cock  V.  Btiode*,  Doag.  688 ;  Franct*  v.  Mott,  oiled  la  ib.  6M ;  BalL  N.  P. 
2T& ;  IJTiDgBlon  v.  Clinton,  and  Cooper  s.  Kerr,  died  la  3  Jahni.  Cm.  S04 ;  Lorell 
F.  ETsrtwn],  II  Johna.  5ii ;  Duncan,  J.,  Id  IS  Sei^.  ft  R.  816 ;  Kiented  ■>.  Itog«r«, 
SHaiT.ftJ.283;  Evani  ii.,Q«e,  11  Peten,  80,  In  Spriggr.  Cuny.lO  Hirt.(l4>.)258, 
U  waa  held  that  the  holder  of  a  negotiable  note,  indoraed  in  Idank,  might  aue  on  it. 
wilbont  fllliag  it  up  lo  hinMelf.  Under  the  Freocli  Uw,  an  iadonement  in  blank,  of 
a  proraiMOT7  note,  ii  not  ralid.  Code  de  Coram,  art.  187,  138.  The  law  U  tile  laine 
in  Oermaoj.  Heinec.  de  Camb.  c  2,  mc.  10,  11.  Nor  can  the  holder  of  a  tnll 
drawn  and  iodoned  in  France,  in  blank,  recover  agaiait  the  acceptor  in  the  En^iih 
courla,  for  lOch  an  indoreentent  wai  not  a  t^id  contract  by  the  Ux  loci  amtnKlia. 
Triinbe7  v.  Vignier,  1  Bing.  N.  C.  161.     [Bat  lee  96,  n.  1.] 

(e)  Gorgier  n.  HieTille,  3  B.  ft  C.  46. 

»  SegalSaUe   Bond:  —  The   American  Mnt.  L.  Ini.  Co.  o.  Clereland,  C.  ft  C. 

caaea  gen erall;  treat  inch  bond*  u  n«go-  R.R.,  41  Barb.  0,22;  Clark  e.  De«  Moinet, 

tiabk.    Mercer  CoanlyB.Hacket,l  Wall.  19  Iowa,  199,  21.S;  Porter  o.  McCoIIuid, 

8S,«6;  Gelpcker.  Dnbnqae.fb.  176,20IJ;  16  Ga.  KB.    But  tee  Heifer  e.  Alden.S 

M.iur*j«.  Lardner.S  WaU.  110;  Smith  Hinn.SSS.    So  even  a  bond  wlili  a  blank 

r.  Sac  County,  11  Wall.  139 ;  Teiaa  v.  tm  the  name  of  the  pnyee.    Wliiie  f.  Vt 

White,  7  Wall.  ItO,  736 ;  Craig  tr.  Vlclta-  ft  HaM.  B.  B.,  21  How.  576 ;  hfm,  n.  (c) ; 

imrgr.  81  Miaa.  216;  Uoirii  Canal  ft  B.  Chapin  d.  Vt.  ft   Man.    B.  R.,  8  Qraj, 

Co.  ».  Fiaher,  1  StockL  667 ;  Ide  -.  Pa»-  675.i" 

nunpaic  ft  Conn.  B.  B.  R.,  S3  VL  297 ;  The  coupau  annexed    to  them,  alao, 

Hechanica'  Bank  r.  N.  T.  ft  N.  H.  B.  B.,  may  be  detached  and  negotUted  lepa- 

8  Kera.  (IS  S.  T.)  WO,  625;  Conoecticat  rately,  like  other  negotiable  inttnunenU 

i"  That  Mich  bondi  are  negotiable,  and  Town  of  Coloma  e.  Earn,  92  U.  S.  484 ; 

that  the  obligon  cannot  deny  tlie  recital*  Hntnal,  ftc  Ins.  Co.  v.  Elizabeth,  42  N.  J. 

•howing  that  they  have  been  regalarly  L,  236.    But  see  Northern  Bank  v.  Porter 

iwied,ieePanat..Bowler,  107U.  8.689;  Towa»hip,  110  n.  8.  606,  for  tfaeUioUof 

Q»ii^orWai™nij.Maro7,»7U.S.9e;  the  eatoppel  doctrine.    The  acrip  of  a  fbr- 

Cronwril  V.  County  of  Sac,  96  U.  8.  61 ;  elgn  goTerament  wa*  held  negotiable  In 

" .--=—.,  ,.  JaniuuT,  M  D.  8.  a02  ;^  Goodwin  ».  Bobwt*.  1  App.  Cai.  47«; 
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ment  to  him,  thongh  full,  and  all  prior  indoraements  in  blink, 

except  the  first,  and  charge  the  payee  or  maker,  (d)     When  the 

(ff)  DoUfM  t>.  Froach,  1  Denio,  367. 

ptyable  b>  bearer,  and  the  holder  maj'  OriMi)*,6Aiii.  Law  Beg.  m.  a.  (65.   Aid 

recoTer  upon  them  irithout  producing  the  if  the  coupon   ii  a  mere  repetition  of 

bcmdi.    National  Bxch.  Bank  t>.  Hartford,  the  pmmige  to  pay  intereit  in  the  boal 

Pr.,  &  P,  R.  R.,  8  R.  I.  375 ;  Spooner  v.  and  if  tlic  Utter  contract  can  b«  med  on 

Hulmea.  103   Haw.    603,   607;    Beaver  apart  fWira  the  obligation  for  the  prrndp*! 

Count/  p.  AriDBtrtHig,  41  Peon.  St.  63 ;  ■nm,  thia  wonld  he  right.    See  Robbbwc. 

TliOBMon  K.  Lee  Cy..  S  WaU.  8S7,  332 ;  Cheek,  82  Iitd.  S28. 
Knox  Cj.  CominisBionera  v.  Aipinwall,  The  modem  Engliihcaeei  in  chaBceij 

31  How.  639  i  Arenta  v.  Commonwealth,  hold  that  luch  bondi  are  eitlier  pnnmt- 

18  GratL  750,  7fl7 ;  San  Aotonlo  d.  Lane,  aorj  note*  or  elie  analt^iu  to  the  leKer 

82  Testa,  40e.    When,  m  ia  nioallj  the  of  credit,  /tnu,  61,  n.  (cj,  an  oAr  to  all  the 

caae,  the  bond  alio  contain!  a  promiae  to  woild ;  and  qaaanufaa  via,  not  lubject  M 

paj  Intereat,  and  the  couponi  refer  to  the  the  eqnitiea  between  the  originat  paitiea. 

bond,  the  conponi  hare  been  treated  ai  a  Inrt  Imperial  Land  Co.  of  Maraeilles.  Ez 

mere  repetition  of  the  contract  contained  parlt  Colbome  ft  Strawbridge,  L.  K.  11  Eq. 

itt  the  bond,  for  the  conTenieooe  of  the  478, 191 ;  In  n  BUkelj  Ordnance  Co.,  Ex 

holder,  BO  fu-  aa  to  liold  tliat  a  tnit  upon  parU  Nrw  Zealand  Banking  Co.,  L.  K.  S 

them  i«  not  barred  by  tlie  itatata  of  limi-  Ch.  154 1  /n  fe  Geiwral  Eatatea  Co.,  £x 

tation*  until  one  npon  the  undertaking  in  partt  Citj  Bank,  ib.  768 ;  (eiplafniag  H 

the  bond  wonld  be  ado.    City  v.  Lamaon,  re  Natal  Inrettment  Ca,  Claim  of  Flnaa- 

9  Wall.  477 ;   IBorton  v.  Koahkooong,  1  cial  Co.,  ib.  356.) 

Fed.  Rep.  373.      Comp.  Clark   p.  Iowa         A  gvarmity  ii  held  to  be  aaaigmble  In 

CAXj,  SO  Wall.  683 ;  Am;  it.  Dtibnqne,  96  equity  on  similar  grounds  in  Arenb  t. 

D.  8. 170.)    On  the  other  hand,  intereat  on  Commonwealth,  18  QtatL  760,  768, 
them  after  demand  and  refusal  to  pa;  hat  Tht  linhiliit/  ofa  rorforatknt  for  allowing 

been  allowed  by  the  supreme  courta  of  stock  to  be  transferred  to  other  partks 

the  United  States  and  of  some  of  the  while  the  certiQcates  ate  ouManding  in 

states,  Aurora  City  d.  West,  T  Wall.  82 ;  the  hands  of  boiia_fide  holders,  has  been 

North  Peon.  R.  R.  v.  Adams,  64  Fenn.  St.  put  on  somewhat  similar  ground.    There 

SI ;  Mills  V.  Jefferson,  20  Wis.  60 ;  San  is  an  offer  to  all  the  world  on  the  face  of 

Antonio  n.  Lane,  32  Tei.  405  ;  and  they  the  certificate,  and  nnder  the  seal  of  lh« 

are  treated  as  orerdiie  the  day  after  they  company,  that  whoerer  in  good  faith  wiU 

become  payable,  in  Arents  v.  Common-  btiy  Ibe  stock  and  produce  to  the  curpar» 

wealth,  supra ,-  Union  Battk  of  La.  d.  New  tion  the  certiflcatea,  regularly  Maignad, 

Rnmball  v.  Metropolitan   Bank,  8  Q.  B.  r.Xing.58Md.E02;  Greenwell  v.  Haydon, 

D.  194.  78  Xy.  832 ;  Consolidated  Asso.  v.  Arer 

Other  instmmentt  which  have  been  no,  28  La.  An.  5G2 ;  Brertson  v.  NaUotMt 

held  negotiable  are :  United  States  notet.  Bank,  60  N.  T.  14 ;  aty  of  Blixabetfa  b. 

booda, and  detached eooponi.    Thompaon  Porce.SON.  J.Eq.  687;  Boyd  v. Kennedy, 

i;.  Ferrine,  KIO  U.  S.  580;  Vermilye  v.  38  N.  J.  L.  146.     CertiflcatBi  of  d^NMiL 

AdamsEip-Co..  21  Wali.l38;Dinamore  Pardee  ».  FiBh,60N.  T.  S65;  Johnaon  s. 

r.  Duncan,  67  N.  T.  678 ;  Seybel  p.  Nat  Henderson,  76  N.  C.  327 ;  Tripp  o.  Curtfr 

Currency  Bank,  51  N.  Y.  288.     State  and  nius,  36  Mtch.  IM.     See  Richer  d.  V«yer, 

railroad  bonds  and  cniipous.    Tucker  f.  6  L.  B.  P.  C.  Ktl,  166-467 ;   Oonch  >■ 

N.  H.  Saving*  Bank,  68  N.  H.  8S;  McKim  Credit  Fondw,  8  L.  R.  Q.  B.  871. 
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indoner  takes  up  the  note,  he  becomes  the  holder  as  eDtirel;  as 
thou^  he  bad  never  parted  with  it.  (e)  Tbere  is  no  Decessity 
for  any  negotiable  wordti  io  the  indorsement.  An  indonement 
to  A.  B.,  without  adding  "  or  order,"  is  a  good  general  indorse- 
ment. (/)  But  to  give  effect  to  an  indorsement,  there  must  be 
delivery,  (g)  A  bill  originally  n^^tiable  continues  so  in  the  hands 
of  ^e  indorsee,  unless  the  general  negotiability  be  restrained 
by  a  special  indorsement  '  by  the  payee.  He  may  stop  its  *  90 
negotiability  by  a  special  indorsement,  but  no  subsequent 
indorsee  can  restrain  the  n^otiable  quality  of  the  bill,  (a)  The 
fust  indorser  is  liable  to  every  subsequent  h<ma  fde  holder,  even 
though  the  bill  or  note  be  forged  or  fraudnlently  circulated,  (i) 
If  a  blanlt  note  or  check  be  indorsed,  it  will  bind  the  indorser 
to  any  som,  or  time  of  payment,  which  the  person  to  whom  be 
intnuts  the  paper  chooses  to  insert  in  it.  (c)  '     This  only  applies 

(■)  SBlth  p.  Clsrk^  Feake,  SS6 ;  TTnited  StatM  v.  Barkn-,  1  Paina,  1  Gfl ;  ITDooald 
V.  lUcrader,  S  Feter*,  174 ;  Count  v.  Willi,  1  McLean,  IST ;  I«id7  u.  Tamnuuir, 
»  Watta,  361). 

(/)  Bafley  oM  BllU,  138 ;  Storj  on  Promiuor]'  NotM,  IGO. 

(S)  Maraton  v.  Allen,  8  M.  fc  VT.  «1 ;  [Llord  r.  Howard,  16  Q.  B.  906;  Denton 
r.  Feten,  L.  R.  &  Q.  B.  4TG  ;  Daon  v.  Norrii,  24  Conn.  883 ;  Klrkpatrlck  v.  Wdfe, 
IT  AriL  W.] 

{a)  Edi«v.Ba*t  India  Company,  2  Butt.  1216;  Ancberv.The  Bank  of  ^^and, 
DiMg.  0S7;  Bmith  «.  CUrke,  1  Eip.  190;  [Walker  v.  Hacdonald,  2  Exch.  fiST; 
llitcbell  V.  Foller.  16  P«am.  St.  268 ;  SaTunah  Kat  Bank  t>.  Haikim,  101  Him.  STO, 
317;]  Starf  on  ProniMoiy  Note*,  p.  186,  n.  2.  BaMrlctfTs  indonetnenta  are  alio 
allowed  hi  Fnuice  and  Gennany.  PotUer,  d«  Chang*,  n.  28,  4%  BS ;  Heineodm,  ile 
Camb.  c  2,  MC  10. 

(b)  I^mbert  D.  Pack,  1  Salk.  127;  Putnam  n.  SnlUvan,  4HaH.  46;  Codwiaee. 
G;eaMNi,  3  Day,  12 ;  Herbert  v.  Hole,  1  Ala.  18.  Where  aeTeral  tncceMlve  indoraeet 
have  adranced  monej  on  the  draft,  the  flrit  indoreeinent  beliiK  a  forgetj,  each  ma7 
lecoTcr  from  hia  immediate  indoraer.  Canal  Bank  v.  Bank  of  Albany,  1  Hill  (N.  T.), 
381.  The  indoneftient  of  a  bill  Impliei  an  nndertaklng  that  all  the  antecedent 
partita  apon  tite  bill  era  peraona  competent  to  dnw  and  fndorae  the  aame,  and  that 
(he  indmaer  haa,  in  Tirlne  thereof,  a  good  title  to  the  bill,  and  to  txratey  the  same  by 
bdonMneot.  Stray  on  Bitla,  [|f  106,  110.]  An  Indorarr  of  a  promiaaory  note  doe* 
Dot  Hand  in  the  silnation  of  amakerof  it,  whether  he  be  the  payee,  or  indonee,  era 
tkiid  pcraon.  Bat  Hr.  Jottice  Story  coniider*  him  to  rtand  In  the  nme  dtaatlon  ai 
the  drawer  or  lodoner  of  a  bill,  and  a  collateral  liability  ii  created.  Btoi?  on  From- 
inofT  Notea,  134. 136. 

{e)  HoMel  V.  LangMtfle,  Dong.  614 ;  Tlolett  e.  Patton,  6  Oranch,  148 ;  Jobown  v. 

«Kh  fomet  to  tnncfer  the  itack  on  the     Bridgeport  Bank  v.  New  Tork  A  N.  H. 
badks  of  the  corporation,  ahall  be  entitled     B.R.,  80  Conn.  ZTO ;  Bridgeport  Bank  i>. 
to  hiTe  the  atock  tranafeired  to  htm.    Behnyter.  S4  N.  T  80. 
Buk  1^  I«aicr,  11  WalL  SW,  ST8 ;  ehing         >  FuUerton  t.  Stn^ea,  i  Ohio  St  BSB; 
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to  the  caae  ia  which  the  body  of  the  inatruroeat  is  left  blank. 
If  negotiable  paper,  regularly  filled  up,  be  isdorsed  io  blank, 
the  indorser  Lj  holdeu  only  iu  the  character  of  indoraer,  and 
according  to  the  terms  and  legal  operation  of  the  instru- 
ment, (d} 

In  the  case  of  blank  indorsements,  posseseion  is  evidence  of 
title ;  but  if  the  indorsements  be  all  filled  up,  the  firat  indorsee 
cannot  sue  without  showing  that  he  had  taken  up  the  bill  or 
note.  («)  The  acceptor  or  maker  is  liable  only  to  the  last  indor- 
see. The  prior  indoreers  have  parted  with  their  interest  in  the 
paper,  and  are  presumed  to  have  received  a  valuable  consideration 
for  it.     But  if   the  last  indorsee  protests  the   bill  for  non-pay- 


e,  1  Sraedet  &  U.  1.  The  dactrin«  In  Mveral  cues  nov  is,  thkt  a  deed  etecnled 
,n  Mimt,  with  parol  anthoritf  to  a  third  pertnn  to  fill  it  up  >nerwsi^,  will  be  binding. 
Teilra  r.  Etbiu,  cited  bj  Wilton,  J ,  in  1  Anal.  220 ;  Wile^  v.  Moor,  IT  Sei^.  ft  R. 
438 ;  WooUef  t>.  ConiUnt,  4  John*.  60 ;  Ezparie  Kerwin,  6  Coven,  118.  The  aodeot 
CMM  were  otherwiM,  and  ao  are  tome  of  the  modem  American  caaea ;  ai,  lee  1  T«r 
ger,  W,  149;  2  Der.  (N.  C.)S79;  S  Bibb,  801;  1  HIU  (S.  C.},2a7;  United  StalM  *. 
Nelaan,  2  Brock.  04;  Williami  t>.  Cmtcher,  5  How.  (Hiaa.J  71.  In  Indiana,  the 
indnrMT  of  a  note  U  nndentood  to  warrant  two  tliingi :  1.  That  the  doI«  ia  valid,  and 
the  maker  liaUe  to  pay  it ;  2.  That  the  maker  ii  aolrent,  and  aUe  to  p«7  it.  Bowetl 
V.  Wilson,  2  Blackf.  418. 

(<f)  See  Jackion  tr.  Ridiarda,  2  Cainei,  34a  In  Beckwith  v.  Angeil,  8  ContL  816, 
it  wai  heid  that  if  a  promiaaarf  note  be  indoned  ia  lilank,  onder  a  parol  promiie  to 
gnarantee  the  payment,  the  holder  maj  fill  np  the  blank,  pnranant  to  the  apaci*! 
agreement,  and  prore  that  agreement  by  parol.  The  indorser  will  be  liable,  tinder 
nich  drcDmstances,  without  proof  of  the  demand  and  notice  requiille  In  other  caaea. 
There  have  been  deciskini  to  the  Mune  effect,in  Joitelyn  v.  Amea,  8  Maai.  274;  Ulen 
p.  Kittredge,  7  id.  233;  Moies  c.  Bird,  11  id.  436;  Upham  v.  Prince,  12  id.  14.  See 
alao  Story  on  Billa,  [$  215;]  Nelson  v.  Duboia,  13  Johni,  ITS ;  Campbell  e.  Bntler. 
14  id.  849.  Bnt  the  indoraer  of  a  negotiable  note  cannot  be  treated  aa  ■  guaroMlcr, 
prorlded  be  conld,  by  the  liolder,  have  bceo  cliarsed  at  iodorwr.  The  prior  caaea  in 
Johnson  are  con*idet«d  as  erroneous  on  this  point.  Seabar;  "-  Hnngerlbrd,  2  Hill, 
84;  Hall  B.  Newcomb,  3  <d.  33.1.  Id  Parker  v.  Biddle,  U  Ohio,  102,  it  waa  held,  that 
If  a  note  not  negotiable  lie  indorsed.  It  1*  a  collateral  undertaking,  and  payment  moat 
be  demanded,  and  notice  given  to  the  indorser,  as  upon  negotiable  paper- 

(()  The  role  now  is,  that  the  holder  of  a  negotiable  note  by  a  blank  (ndoner  majr 
sue  upon  it  withoot  ailing  op  the  bUnk.  Cbltty  on  BilU,  ed.  1B39,  265;  2  Ia.  192; 
Chewning  v.  Gatewood,  5  How.  (Miss.)  KB.  The  preaomption  of  title  in  tbe  holder 
is  good  nntil  the  contrary  be  established, 

Holland  v.  Hatch,  16  Ohio  St.  464;  Oi^  8SaDdf.Ch.rr;TorTe7E'.Flsk,108iiMdai 

rick  c.  Coliton,  7  Oratt.  169 ;  Michigan  &  M.  690;  Ex  parU  Bartlett,  3  De  O.  & 

Im.  Ca  p,  Learenworth,  30  Vt.  11 ;  8pi^  J.  878;  Monlagae  p.  Perkins,  22  L.  J. 

ler   0.   Jamei,  88   Ind.   302;   (compare  h.  a.  C.  P.  187:  22  V.ng.  L.  ft  Eq.  GI«. 

Luelleni).  Hare,  ib.  211;)  Michigan  Bank  Bnt  lee  Awde  r.  Dixon,  B  Bxch.  809; 

v.Bldnd,9Wall.644;8miAtP.Wy<lof[,  oats,  70,  m.  1.    See  as  to  n.  (e).  89,  n.  S. 
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ment,  and  it  be  paid  by  a  prior  indorser,  the  *  latter  &c<    *  91 
qoires,  by  sacb  pajment,  a  new  title  to  the  instnimeDt.  (a) 

Thougb  the  holder  of  paper  fairly  negoUated  be  entitled  to 
recover,  and  to  shut  out  almost  every  equitable  defence,  yet  the 
role  applies  only  to  the  case  of  negotiable  paper,  taken  bonafitU 
io  the  course  of  busineas  before  it  falls  due.  If  taken  after  it 
is  doe  and  payable,  the  preaumptioa  is  gainst  the  validity  of 
the  demand,  and  the  purchaser  takes  it  as  a  dishonored  bill,  at 
bifl  peril,  and  subject  to  every  defence  existing  against  it  before 
it  -was  negotiated,  (b)  ^     But  it  has  been  a  question,  when  a  note 

(a)  Mendel  v.  Carreroon,  1  Ld.  Raym.  742;  Gorgerat  n.  H'Cnrty,  3 Dkllu,  144. 

(b)  Brown  d.  Dkviei,  3  T.  R.  80 ;  Le«  v.  Zagory,  6  Taunt.  114 ;  Tituon  v.  Fnnda, 
1  CunpL  19 ;  Sargent  d.  Southgate,  6  PiiM.  SI2, 817, 819 ;  Andrewi  b.  Pond,  18  Pet«n, 
Sfi.  A  stricter  coimeiaobierTed  in  the  CMe  of  billi  »nd  notei  than  In  that  of  checka; 
uhI  a  puty  Uking  a  check  ovetdue  doe>  not  neceaiarilj  take  It  aabject  to  all  tTie 
inflrmitiei  of  Ibe  prerioiu  title,  proritled  he  aiervilei  a  rewonable  cantioo  in  taking 
it;  and  that  i*  a  qnmtion  of  tkct  for  a  jory.  Botiuchild  r.  Camey,  1  Dannn  &  LL 
32S ;  Mohawk  Bank  v.  Broderick,  13  Wend.  188 ;  (The  London,  &c.  Banking  Co.  d. 
Gioome,  8  Q.  B.  D.  288.]  A  bill  may  be  indaraed  after  it  !■  due,  for  i[  continue!  neno- 
ttalile  ad  infiaUam  ontil  paid  or  diacharged,  provided  the  Babuqaent  circnlation  doe* 
not  prejudice  any  of  the  iodonert.  Baylej  od  BilU,  GtU  ed.  1G6,  168;  Hnbbard  r. 
Ju^aoD,  4  Bing.  890 ;  Callow  r.  lAwrence,  8  M.  &  S.  06.  In  Borrough  n.  Mom,  10 
B.  &C.  568,  and  in  Hughei  d.  Large,  2  Barr  [2  Penn.  St],  108,  the  nile  in  tlie  teit  waa 
reatricted  to  all  equitie*  arising  out  of  Uie  note  tranaactionitaeir;  and  it  waa  held  not 
to  Htend  to  protect  a  ael^off,  in  reapect  of  •  debt  doe  from  the  tndoraer  to  the  makar, 
arUng  oot  of  collateral  inaCten.  It  eilenda  only  to  natlen  of  aetolTeaiating  at  (Ac 
lime  of  tbe  indorMment.    Baxter  e.  I4ttle,  0  MeL  T. 

>  OwnAH  Pi^w.  — The  text  is  con-  71  He.  874.)    E*eii  if  ■  note  i«  taken  ki- 

irawd  by  Foley  v.  Smith,  0  WaU.  492;  nocentty  before  nwturjty,  but  by  ntMake 

Keflon  B.  Barton,  12  Allen,  627 ;  Tinton  the  indmvcment  ii  omitted  nnlil  lb*  note 

V.  KiDg,  4  Allen,  662.  See  especially  Texat  becomes  orerdne,  and  the  indoneo  hat 

e.  White,  7  WaU.  700,  736 ;  t.  c.  tab  aom.  icceived  notkse  of  facta  maUng  It  iavalld 

TeiM  B.  Hardenbeig.  10  Wall.  68, 90.  in  the  hands  of  the  indoner.  It  bM  been 

Tbi*  principle  has  been  applied  when  held  that  tbe  indorMiDcnt  will  not  lelnla 
the  detfenoe  was  that  the  defendant  be.  back  eo  as  to  eat  ovt  tbo  ddhice.  Lao- 
came  a  party  to  the  Instniment  for  tbe  caster  National  Bank  b.  Taylor,  100  Mam- 
■ecomniodation  of  tbe  persm  who  trans-  IS;  Clark  r.  Wbitaker,  GO  N.  B.  474; 
ferred  it  after  nutnrity  to  the  pUbitiS.  Haskell  r.  Hildiell.  68  Me.  468;  ITbisl- 
Bower  v.  Hastingi,  86  Penn.  St  286;  ler  p.  Pontes,  14  C.  B.  w.  a.  24a  S(« 
Chester  v.  Htm,  41  N.  T.  279.  See  Jew-  further  as  to  rebUiOD,  Ei  paru  Hsywsrd, 
ear.  Parr,  IOC.  B.  684.  Bat  see  Chaile*  L.  B- S  Ch.  G4fl,  640.  But  as  wentionoJ 
p.  Manden,  1  Tannt  224 ;  Stein  v.  Tglo-  at  the  end  of  note  (b},  tbe  rule  hi  tba  ten 
tiae,  1  Cr.,  H.  A  B.  666 ;  Slnrtnant  s,  is  resbicted  to  the  equities  arUng  oM  of 
Foi4,  4  Man.  4  Q.  101 ;  CarmOietB  «.  Ibe  origind  ira^KtioB.  Darts  b.  MUler, 
Wert,  1KJ.B.  143;  £i ^Brtc  Swaa. L. B.  i4GfBit.l:  Oalda  v.  RarriMa,  10  Kudi. 
flEq.344,«6B;  lFIntlIaLBaiA«.GraB^  Sn, tT8;  HbImio w.  Kidd.  g HmttL  * ■. 
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payable  upon  demand  is  to  be  deaniecl  a  uote  out  of  time, 

so  aa  to  Bubjeot  the  iDdonee,  upon  a  subsequent  negotUtioD 

891,893;  £i /»rW  Swan,  L. R.  6  E<i.  344,  78:2;  (ThielmBD  v.  Gneble,  82   Ea.   An. 

S69;  Benwick  v.  WiUiami,  2  Mil.  3G6;  260]     Ad  action  against  the  maker  of  a 

Gullett  o.  Eoy,  lb  Mo.  899;  Btvkini  v.  note  pajabte  on  demand  «ith  itttemt  i« 

ShoDp,   2  Cart  (Ind.)   0*2;   Titulef   v.  ban«d  in  tiz  ywr*.    Wheeler  b.  Wvnctv 

Beall.  2EeU7(Ga.).13*-x'  47N.r.(ilO)  [Aiidr«««,  App.,ggPeDii.SL 

Notei  pagabU  on  DcnaNJ.  — The  prln-  421;  Palmer  i.  Palmer,  30  Mich.  487 

dple  of  Wetliej  v.  ADdrewi,  infra,  d.  (c),  conp.  Howell  v.  Adami,  68  N.  Y.  814 

waa  approTed  od  diOerent  Teawnlng  io  Kilbreatb  p.  Gaylord,  84  Ohio  St.  906; 

Herrltt  >.  Todd,  28  N.  Y.  28,  and  •neh  Bigelow  v.  Uhhj,  117  Man.  S6d.]     Bat 

a  note  wai  thought  to  be  a  ooatiDutng  in  Chartered  Hercantiie  Bank  of  India, 

tecoritj  DD  which  the  indoner  reniaini  London,  and  Cliinar.  Dickson,  L.  B.8P. 

liaUe  until  eettial  demand,  and  on  wlitch  C.  571,  a  rcMonable  time  with  refiioe 

demand  need  not  be  made  witlim  an/  to  the  clrcuroitancct  of  the  caee  wu  «1- 

particnlar  time.     {But  lee   Goodwin  r.  lowed,  as  against  the  indoner,  for  pre- 

Darenport,  47  Ue.  112.)    And  It  is  inti-  aentment  of  a  note  payable  on  demand 

mated  that  If  it  ii  otherwise  when  interest  witbont  (!)  interest.    The  result  of  the 

i*  not  pajable,  the  time  within  which  de-  later  New  York  cases,  Goodwin  r.  Daven- 

mand  must  be  mnde  in  order  to  charge  port,  tupra,  and  Cliartered  Bank  at  India 

collateral  parties  in  (be  same  as  ia  the  o.  Dickson,  lapra,  seems  to  be  that  tbe 

case  of  checks.    lb.  3G;  ants,  88.  n.   1.  principleofHerrillv.  Todd,  Et  law,  is  not 

See  Lockwood  d.  Crawford,  18  Conn.  361,  to  be  extended ;  [Pardee  v.  Pish,  60  N.  Y. 

S72.    It  was  said,  howeier.  in  Merriit  v.  2SS;  Crim  i>.  Starkweatber,  88  N.  Y.  S89, 

Todd,  at  p.  35,  that  Upee  of  time  or  non-  support  the  case,  but  conflae  it  to  the 

payineiit  of  interest  luaj  perhaps  be  suffl-  case  of  interest-bearing  notes.) 

laent  to  pnt  the  purchaser  on  inquirj,  or  Some  cases  as  to  the  reasonableneas  <A 

to  Justifj  a  presumption  that  tbe  iastru-  particular  times  will  be  Ibund  piat,  102. 

tnent  was  dishonored  before  transfer,  lO  The  lapse  of  tinte  which  would  hare  the 

as  lo  allow  the  maker  to  introduce  ■  de-  effect  of  letting  the  maker  in  to  his  de- 

fenoa  eilsting  against  the  flnt   holder;  f^cee, sa  in  Uerrick  c,  Wootverloo,  would 

and  this  is  so  held  in  Herrluk  t>.  Wool-  probably  baTs  to  be  greater  thwn  that 

Terton,  41  N.  Y.  581,  where  the  note  was  which  would  dischar^  the  indoraer  nnder 

pajraUe  on  demand  with  Interest,  and  the  rule  in  Merritt  v.  Todd.     Thna  the 

•one  dissatisfaction  with  the  other  case  is  holder  of  a  check  who  takes  it  in  good 

shown.    Morey  *.  Wakefield,  41  VL  24  ;  faith  and  for  Talue  sereral  daya  after  it  is 

Areots  tt.  Commonwealth,  18  QmK   760,  drawn,  receirea  It  without  being  subject 

xi   The    law-merchant  does  not  con-  76  Fenn.  St.  128;  Warren  v.  Balght,  06 

template  that  a  bill  or  note  shall  past  N.  Y.  171.     But  not  subject  to  equitiM 

current  after  it  is  due.    Strictly,  therefore,  entirely  iniiependent  of  the  note  traoaao- 

an  OTerdne  note  should  be  treated  as  a  tion.    National  Bank  r.  Texaa,  90  Wall 

riMte  In  action  snbject  to  the  mle*  of  the  72;  Young  n.  Shriner,  80  Penn.  8L  468; 

oommon  law.    It  is  settled  as  stated,  how-  Bibemian  Bank  v.  ETerman,  &3  Hisa. 

ever,  that  the  legal  title  pasaei  by  Indorse-  600;  EthBridgev.Gallagber,65Misa.4G8; 

ment,  but  subject  to  those  defences  which  Crosby  v.  TannM,  40  kwa,  136 ;  Lotlf  ■. 

attach  fa)  the  note.     Vermilye  v.  Adamt  Bhawn,  sapro. 
Ezp.  Co.,  31  Wall.  188;  Long  v.  BLawn, 
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of  it,  to  the  operation  of  the  rale.  When  the  (acts  and  cir- 
camsfaDces  are  ascertained,  the  reasoDableness  of  time  is  a 
matter  of  law,  and  every  case  viU  depend  upon  its  special 
drcumstances.  Eighteen  months,  eight  months,  seven  months, 
five  moaths,  even  two  months  and  a  half,  have  been  held,  when 
unexplained  by  circumstances,  an  unreasonable  delay;  and  if 
tfae  demand  be  not  made  in  a  reasonable  time  by  the  holder,  the 
indoreer  is  discharged,  (e)  On  the  other  hand,  in  2%ur<ron  v. 
J( 'itfftm,  (d)  a  note  {»yable  on  demand,  and  indorsed  within 
■even  days  after  it  was  made,  was  held  to  be  indorsed  in  sear 
son  to  close  all  inquiry  into  the  origin  of  the  '  note.  And  *  92 
when  a  note  is  negotiated  in  Beason,  it  may  afterwards  pass 
horn  one  indorsee  to  another,  after  it  is  due,  and  the  holder  will 
be  equally  with  the  first  indorsee  protected  in  his  title,  (n)  There 
is  no  certain  time  in  which  a  bill  or  note,  payable  at  sight,  or  a 
given  time  thereafter,  or  on  demand,  must  be  presented  for  accept- 
ance. It  mast  not  be  locked  up  for  any  considerable  Ume ;  it  must 
b«  presented  for  payment  within  a  reasonable  time ;  bat  if  put  into 
oirculation,  the  courts  are  very  cautioas  in  laying  down  any  rule 
as  to  the  time  in  which  it  must  be  presented ;  and,*  in  one  case,  it 
was  allowed  to  be  kept  in  circalation,  without  acceptance,  so  long 

(c)  Fnnnui  s.  Hukia,  S  CaiiiM,  869;  Lok«  b.  Dnnkin,  7  Johna.  TO;  field  v. 
Kckenon,  13  Ktn.  131 ;  Sice  n.  Canninghani,  1  Cowen,  897 ;  Martin  v.  Winalow, 
3  HaaoD,  241.  Id  Brooks  v.  HitcheU,  9  H.  &  W.  16,  a  note  pajible  on  demnnd,  with 
Intereai,  and  indoned  a  oamber  of  yeen  after  Iti  date,  waa  held,  under  drcnm- 
■taooea,  not  to  be  eTerdue.  lo  ai  to  afitct  the  indoraee  w  ith  the  eqnitiei ;  the  court 
■■y  it  ii  intended  to  be  a  continuing  lecnritr.  Thii  appeart  la  be  rather  an  extrava- 
gant indnlgence  of  delaj.  But  in  Wethey  v.  Andre**,  3  Hill,  682,  it  wai  held  that 
A  note  pajable  on  demand,  tcili  iatemt,  wai  not  out  of  time  four  or  flre  weeki  after 
it*  dale,  bnt  would  bare  been  if  not  on  inlervW. 

(<f )  6  tfBH.  42S. 

(a)  Chalmere  v.  Uadoa,  1  Cup.  868. 

ta  defeDcee  on  the  part  of  the  maker,  of  egaioit  It  In  the  haodi  of  the  payee,  b; 
which  he  hai  do  notice  before  or  at  the  an  ezlennon  of  the  doctrine,  to  which 
time  hie  title  acernea  Ames  e.  Heriam,  additional  caiea  are  cited,  poU.  lOS,  n,  (6). 
W  Han.  394.  See  LwKHiler  Bank  r.  Pine  v.  Smith,  11  Gray,  S8.  (Bnt  it  i«  to 
Woodward,  IS  Fenn.  St  367 ;  Serrell  v.  be  obeerred  that  In  thii  caie  no  demand 
Dart>jehfreR.Ca.,  9C.  B.  811;  Poonnan  appears  to  hare  been  made,  and  that 
w.  Milla,  89  Cel.  846;  tapra,  n.  (i).  therefbte,  even  bj  the  Muaachutetu  doc- 
It  baa  been  held  that  a  note  pajable  trine,  the  maker  was  not  luahle  at  the 
^  a  oertain  d«7  i*  OTetdne  on  the  laet  lime  of  tranifer.  £stee  v.  Tower,  lOS 
<kf  of  Krace,  to  that  If  traneferred  then  Mati.  S6.)  CmCm,  Crotbj  f.  Orant,  88 
It  h  taken  eubjevt  to  defeneee  aiwilable  ft.  H.  ST& 
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as  the  conTenience  of  the  successive  holders  might  require,  (ft) 
That  was  the  case  of  a  foreign  bill ;  and  an  inland  bill  may  also 
be  put  in  circulation  before  acceptance,  and  it  va&j  be  kept  a 
reasonable  time  before  acceptance ;  but  what  would  be  a  reastm- 
able  time  cannot  be  precisely  defined,  and  depends  upon  the 
particular  circumBtanceti  of  each  case,  (e)  If  a  bill  or  note  be 
absolutely  asu^ed,  so  as  to  pass  the  whole  instrument  to  the 
indorsee,  its  negotiable  quality  would  pass  with  it ;  and  the  bettet 
opinion  would  seem  to  be,  that  its  negotiability  could  not  be  im- 
peded by  any  restriction  contained  in  the  iodorsemeDt.  (d)  Bat 
where  the  indorsement  is  a  mere  authority  to  receive  the  money 
for  the  use,  or  according  to  the  directions  of  the  indorser,  it  would 
be  evidence  that  the  indorsee  did  not  give  a  valuable  consider- 
ation, and  was  not  the  absolute  owner.  («)  A  negotiable  instru- 
ment may  be  indorsed  with  a  restriction,  qualification,  or  condition. 
It  may  be  indorsed  so  as  to  exempt  the  indorser  from  liability,  as 
if  the  indorser  should  add,  at  hU  own  ritk,  or  with&ut  recourse.   In 

that  case,  the  maker  or  acceptor,  and  prior  indorsers,  and 
*  9S    subsequent  indorsers,  would  *  be  holden,  according  to  the 

rules  and  usages  of  commercial  paper,  but  the  immediate 
indorser  would  be  exempted  from  responsibility  by  the  spebtat 
contract.  (  a)  • 

If  the  bill  or  note  be  negotiated  after  it  is  due,  and  be  thereby 
opened  to  every  equituble  defence,  yet  a  demand  must  be  made 
upon  the  drawee  or  maker  within  a  reasonable  time,  and  notice 
given  to  the  indorser,  in  order  to  charge  him,  equally  as  if  it 
had  been  a  paper  payable  at  sight,  or  negotiated  before  it  was 
due.  (6) 

{b)  Qonpy  V.  Harden,  7  Tannt.  169. 

(c)  Ft;  b.  HiU.  7  Taunt.  3M ;  Muitmao  c  D'Egnlno,  S  H.  BL  GaS. 

(d)  Forsani,  C.  J.,  3  Mui.  2*28. 

(■)  Sigonrnpj  u.  Llojd,  8  B.  &  Q  822 ;  1  Danton  &  Lloyd,  132,  a.  o. ;  1  Atk.  210; 
2  But,  1220,  a.  p. 

(o)  DallM,  J.,  in  Ooapj  o.  Harden,  7  Tamit.  168;  lUce  e.  Steanii,  3  Ma«.  826; 
WeIcA  V.  Lindo,  7  Cranch,  169 ;  Enk.  Inst,  of  the  Scotch  I*w,  U.  468  i  BeU'i  Comm. 
on  the  Bcotch  Law,  i.  402;  Story  on  Billa.  (SS  214-216.] 

(&}  U'Kituiey  ».  Crairford,  8  Serg.  &  R.  3GI ;  Berry  d.  Bobinaoa,  9  Johni.  Ill ; 
Biihop  n.  Dexter,  2  Conn.  41S ;  Dwight  it.  Emenon,  2  K.  H.  16Q ;  Rngely  a.  Darid- 
•on,  3  Conat.  (S.  C.)  33;  AUvood  b.  BaMldoa,  3  Bailey  (S.C),  467;  [Patteraw  >• 

1  He  woold  not,  however,  be  exempted  ante,  88,  n.  2.  Dumoot  c,  WiUianuon,  IB 
from  bit  liability  ai  Tendor,  explained     Ohio  St.  &1&. 
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«.  Of  tha  Dsnuma  and  Protwt.  —  The  demand  of  acceptance  of 
a  foreign  bill  is  usually  made  by  a  notary,  and  in  cade  of  Don-ac- 
ceptance he  protests  it,  and  this  notarial  protest  receives  credit  in 
all  courts  and  places  by  the  law  and  usage  of  merchants,  without 
any  auxiliary  eTidenoe ;  and  it  is  a  requisite  step,  by  the  custom 
of  merchants,  in  the  case  of  the  non-acceptance  or  non-payment  of 
a  foreign  bill,  and  must  be  made  promptly  upon  refusal.  It  must 
be  made  at  the  time,  in  the  manner,  and  by  the  persons  prescribed, 
in  the  place  where  the  bill  was  payable,  (c)  It  is  sufficient,  how- 
ever, to  note  the  protest  on  the  day  of  the  demand,  and  it  may 
be  drawn  up  in  form  at  a  future  period.  The  protest  is  necessary 
for  the  purpose  of  prosecuUon,  and  it  must  be  stated  and  proved 
in  a  suit  on  the  bill,  (d)    On  inland  bills,  no  protest  was  required 

Todd,  16  PMtn.  8l  tiS ;  Tjlet  v.  Toiide.  SO  Peon.  St  148  i  Lery  o.  Draw,  U  Ark. 
»M.| 

(c)  Qtia  V.  Wmlal^  6  T.  R.  289;  Story  on  Billi,  |SS  HO.  STS]  It  ii  held  that  > 
DotMial  cettiflote  ia  good  without  a  *m1,  though  It  be  the  naoal  practice  to  affix  one. 
Umbeth  v.  Caldwoll,  1  Rob.  (La.)  01.  In  Kentnckj,  bj  ttatnte,  in  1798,  proteated 
foreign  billi  aic  accounted,  after  the  death  at  the  drawer  or  indorser,  of  eqnal  dignity 
viiliajndgtnent;  and  execnton  and  adminietratore  of  every  inch  drawer  orindmer 
ir*  compelled  to  inOer  jadgment  to  paii  againit  tfaam,  before  an;  bond,  bill,  or  other 
debt  of  eqoal  or  inferior  dignity.  In  Franca,  a  proteit,  tliangh  uinal,  Si  not  neceaaary 
to  enable  the  holder  of  a  nelt  to  sne  the  m^er.  The  law  was  latiifactorily  shown  to 
be  10  b;  proof,  In  Trimhey  v.  Vlgnier,  B  Carr.  &  F.  26.  The  dnty  of  the  noUry  in 
nuking  the  demand  fbr  accepEance  or  payment  li  peraonal,  and  cannot  be  performed 
hj  hii  clerk  or  a  third  pemm,  and  hli  notarial  certificate  mutt  ihow  It.  Onondaga 
Coon^  Bank  c.  lUtea,  8  Hill,  SS;  Chitty  on  Billa,  Sth  ed.  217.  403. 

W  TukI  d.  Lewii,  1  Ld.  Raym.  748;  Bogen  v.  Steveni,  2  T.  R.  713;  Bnller, 
J.,4T.  R.176;  Gale  «.  Wabh,  6  T.  R.  286;  Chaten  d.  Bell,  4  Esp.  46;  Towoeley 
>.  SamnUl.  2  Peteri,  170 ;  Cbltty  on  BilU,  h.  t. ;  Bryden  n.  Taylor,  2  Bur.  &  J.  800. 
The  oeriiflcate  of  a  foreign  notary,  under  hiihand  andeealof  office,  of  the  preaentment 
by  him  of  a  bEU  or  note  for  acceptance  or  payment,  and  of  hii  protest  thereof  tor 
nonacoeptance  or  non-payment,  li  receiTed  in  all  court!  by  the  niiige  and  nnder  the 
nuteaj  or  natione,  ai  preiumptiTe  eTJdence  of  the  facli.  Chitty  on  Billi,  ed,  1686, 
Mi ;  Balliday  b.  HcDongall,  20  Wend.  86.  In  New  York,  Kentncky,  and  Miiaiaaipid, 
arimiUrcertiScmte  of  liaTing  given  the  requisite  notice  of  such  presentment,  demand, 
anddefaalt,  to  the  parties  to  be  charged,  i*  also  made,  by  statute,  presumptire  evi- 
dnce  of  the  fact.  I^wi  of  N.  T.  sesa.  56,  c  2T1,  sec  6 ;  Laws  of  Missisaippi,  1883, 
e.  TO;  Statute  of  Kentncky  of  1687.  If  the  notary  omits  to  give  the  requisite  notice, 
tlie  bank  who  employed  him  is  not  responsible  for  his  negligence  ;  for  their  agency 
ia  the  case  of  notes  deposited  with  them  Ibr  collection  merely  is  gratuitous.  Belle- 
ndn  I.  Bank  D.  S..  4  WharL  106;  Eaat  Haddam  Bank  v.  Scoril,  IS  Conn.  808; 
Hrde  «.  Plantera'  Bank,  17  Ia.  660.  So,  in  Fabeni  e.  The  Mercantile  Bank, 
»  FI>^  3S0,  if  a  note  be  deposited  in  a  bank  for  collection,  and  the  drawer  residea 
m  tnotber  [dace,  and  no  agreement  t*  made  at  to  compensation  for  collecting,  and 
"■hank  seasonably  transmits  the  note  to  a  tnitable  bank  in  such  other  place  for  cot- 
''ctbiB,  it  ia  not  respondUe  for  the  misfeasaucw  or  negligence  of  the  bank  in  such 
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by  the  common  kw,  and  it  was  only  made  necessary  in  England, 
in  certain  cases,  by  the  statutes  of  9tb  and  10th  William 

*  94  III.,  *  and  8d  and  4th  Anne ;  (a)  and  it  has  long  been  the 
settled  rule  and  practice  not  to  consider  the  protest  of  an 

inland  bill  or  promissory  note  by  a  notary  as  necessary  or  mate- 

odier  place.  The  owner  bat,  howerer,  hia  Teiiieil7  ^^init  the  giiiltj  buik.  Bat  in 
the  New  York  Court  of  Errors,  in  December,  1839,  in  the  cue  of  Allen  r.  The  Her- 
cbuila'  Bank  of  New  York,  22  Wend.  S16,  it  vm  dedded  differently.  In  that  <aae 
a  bin  drawn  by  a  New  York  merchant  upon  a  Philadelphia  house  wai  depoaited  with 
the  detendanti  for  collection,  who  tranamitlad  it  to  ilieit  coTTespondent  bank  in  Phila- 
delphia, and,  acceptance  being  refuied,  the  notary  of  the  Philadelphia  Bank  neglected 
to  ei*e  notice  to  the  holder  and  indorser  at  New  York,  Id  conieqaence  of  which  p*/- 
ment  was  lot.  The  conn  held  that  the  defendants  were  Uabie  for  the  low  or 
damage  ariaing  froih  the  default  of  tb^  Philadelphia  agent,  and  that  then  was  «■ 
implied  undertaking  by  a  bank  or  t>anker,  receiring  negotiable  paper  depoalted  for 
ooUection,  to  take  the  necesury  measures  to  charge  the  drawer,  maker,  or  oUmt 
proper  parties,  upon  the  default  or  refusal  to  accept  or  pay.  Tliia  was  to  decided  in 
Smedes  v.  Bank  of  Vtica,  SO  Johns.  S72 ;  M'Kf nsler  v.  The  Same,  9  Weitd.  4S ;  11 
id.  4T8L  So.  in  the  cue  of  The  Bank  of  Orleans  v.  Bmith,  S  HUl  (N.  Y.),  660,11  ma 
held  that  if  a  note  be  deposited  with  ■  bank  for  collection,  and  the  latter  ttanamit  it 
to  another  bank  for  the  same  paipoae.  both  are  to  be  regarded  as  agenti  of  the  bolder, 
and  liable  for  negligence.  The  use  of  the  funds,  thus  tempormrilj  obtained,  fiinoed 
a  raloable  consideraUon  fbr  the  undertaking.  The  court  declared,  that  whether  the 
note  or  bill  was  received  for  coUeclion  in  the  tame  or  a  distant  place,  the  bank  was 
lUUe  for  negleot,  omission,  or  misconduct  of  the  bank  or  agent  it  employed  in  tb* 
colleetion,  unless  there  was  some  eiprns  or  implied  agreement  to  the  contraiy.  It 
la  ttf  be  obaerred,  howeTer,  that  this  decision  was  against  the  opinion  of  the  Cluun- 
cellor  and  a  conaiderable  minority  of  the  Senate,  and  that  it  reTened  the  judgmeail 
of  the  Supreme  Court  and  of  the  Superior  Court  in  the  City  of  New  York.  Thia 
doee  Dot  destroy  tiie  authority,  while  it  lessens  the  weight  and  ratue  of  the  decision. 
In  South  Carolina,  the  rule  of  law  Is  in  conformity  with  that  declared  in  New  York ; 
and  a  bank  who  recelTes  a  note  for  collection  ii  liable  for  any  neglect  by  which  th« 
indoners  are  discharged.  The  use  of  the  moneys  collected  la  deemed  a  infflcient  con- 
sideration for  the  undertaking.  The  bank  must,  therefore,  see  to  the  demand  of  pay* 
ntent  of  the  maker,  and  to  the  giving  due  notice  of  non-payment  to  the  indonsia. 
If  the  note  be  placed  in  the  hands  of  a  notary,  be  is  to  be  regarded  at  the  agent  of 
the  bank,  and  for  whose  neglects  and  mistakes  the  bank  la  Uabla.  Thompson  r.  Hm 
Bank  of  the  State  of  South  Carolina,  8  Hill  (S.  C),  77.  It  a  bank,  having  a  note  for 
collection,  placet  it  in  tlie  hands  of  a  notary,  who  is  negligent,  the  bank  has,  im 
Histisslppi,  been  held  not  liable  tor  his  negligence,  as  tnbagent,  if  the  bank  has  used 
reasonable  diligence  and  skill  in  the  selection  of  the  notary.  Agricoltoral  Bank  e. 
Commercial  Bank,  T  Smedes  &.  H.  503. 

(a)  By  the  statale  of  Wm.  III.  no  inland  bill  can  be  protetled  until  the  expiratia* 
of  the  days  of  grace,  and,  therefore,  not  nnUI  the  day  after  the  bill  falls  dne,  and 
then  the  protest,  with  notice,  is  to  be  forwarded,  withiu  fourteen  days  after  it  is 
made,  to  the  proper  parties.  Without  protest  of  an  inland  bill,  the  bolder  ia  entitled 
to  hia  prindpal  and  Interest,  and  only  loaea  his  costs  and  damages  on  the  bilL 
BroBgfa  e.  Parkins,  2  Ld.  Baym.  992  i  e.  C.  0  Hod.  80 ;  Windle  v.  Andrews,  3  B.  ft 
Ald.ae6. 
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rial.  0y    Nor  is  a  protest  of  »a  inland  bill  or  promisaorj  note 

generaUy  deemed  necesaary  in  this  country,  thoogh  the  practice 
is  to  have  bill«  drawn  in  one  state  on  peniona  in  anotlier  protested 
by  a  notary,  and  the  act  of  the  state  of  Kentucky  of  1798.  c.  57, 
seemed  to  require  it.  (c)    It  is  also  neceaeary  in  Virginia,  and  the 

lb)  Bajln  on  KB*.  M7,  rf.  Bortoo.  1838 ;  Windlo  •-  Aadn*t,  2  B.  *  Aid.  698 : 
Biea  «  HogM,  8  Dm.,  136.  By  tbe  geoenl  Uw-merehMt,  •  protert  ii  «(di»i»ely 
ccoflMd  to  foreign  bill*  <d  exchiDge.  Bnrta  r.  MoK«y,  2  How.  66 ;  T«iiig  v.  Brywi. 
6  Wlwmt.  1*6 ;  Uuion  Buik  v.  Hyde.  tb.  575!.  ^be  •t»hite  law  of  New  York  (W.  T. 
E.  Bt.  11.  283)  proTidM  tUt  nottriei  pobUc  luijr  deouDd  aoccptaoM  of  forwgn  uhI 
Uud  1»11<,  «nd  {wyment  of  tbem  »nd  prominory  note*,  bnt  Uio  noUrikl  prote«t  in 
tbe  c«w  of  inland  hilU  and  pnmiuorj  noUi  ihall  not  be  e»idence  of  the  I«ct,  nnlcM  the 
penonal  »ttend«nce  in  court  of  the  not«ry  cannot  be  procured,  EwkukU  Bridge  t. 
Shwmon,  1  Gilm.  (lU.)  15,  a.  r.  In  Louuiona,  e  notuial  demand  and  protect  in  the 
CAM  of  promiaaory  notea  aeera  to  be  in  nie,  If  not  required  by  atatnte.  Bull».rd  ft 
Cniry'a  Digeat,  i.  40.  In  Georgi*,  the  notarisl  proteat  of  inland  billi  for  non^accept- 
Mice  or  nonpayment  ia  required,  if  the  amount  of  the  bill  be  £20  iterling  or  upwardi. 
fiolchkiaa'a  Code  of  Slatuta  Law,  4B7,  438. 

(«)  Townaley  v.  Snmmll,  2  Peten.  170 ;  NiohoUa  u.  Webb,  8  Wheat  826.  Bnt  In 
Bice  V.  Hogan,  8  Dana,  136,  it  waa  held  that  a  prote»t  waa  not  neceaiary,  eren  in 
the  eaae  of  a  foreign  luU,  as  between  the  drawer  and  acceptor,  under  the  act  of  K«h 
toEky,  of  1837 ;  Miller  d.  Hackley,  6  Johna.  875  In  thli  laat  caae,  it  waa  aaid  that  a 
bin  drawn  in  New  York  on  Cbarleeton,  or  any  other  place  within  the  United  Sutet, 
waa  an  inland  bill.  A.  proteat  ia  not  oeceaaary  In  Connecticut,  in  the  caae  of  a  bill 
drawn  in  one  state  and  payable  in  another.  Bay  v.  Church,  15  Conn.  16.  Hot  in  Hew 
Jeney  on  inland  billa.  Suiaei  Bank  p.  Baldwin,  2  Harr.  487.  But  in  South  Carolina 
and  in  PennaylTania,  a  bUl  drawn  in  one  itate,  opon  a  peraon  reaiding  in  another, 

>  ifttorya  Proteat  — A  proteat  U  not  By  the  common  law  the  dnUea  of  ■ 

Mceeaary  on  a  foreign  promiaaory  note  at  notary  muit  be  petformed  by  himaelf  per- 

common  Uw ;  Bonar  o.  MitcheU,  5  Eich.  aonally,  and  not  by  a  tlerk  or  deputy. 

41G ;  and  baa  been  held  not  admiaaible.  Hunt  v.  Uaybee,  S  Seld.  266 ;  Cribbi  n. 

Eirtland  a.  Wanier,  2  Dner,  278.    Bat  Adama,  13  Gray,  5ff7  ;  Ocean  National 

the  tendency  of  the  caaei,  or  at  leaat  of  Bank  s.  Willianu,  102  Ha«*.  Ill ;  Carter 

lb«  kgala^on  in  aareral  aiatci,  aeema  to  v.  Daion  Bank,  T  Humph.  MS ;  Saerider 

W  the  other  way,  and  tiea  to  make  the  ■>.  Brown,  8  McLean,  481 ;  EllU  p.  Con- 

Mtary'acartiflcaleefidenoeaatadanieetio  mertial  Bank  of  Natchez,  T  How.  (Mtai.) 

bOla  and  notes.    See  Simpaon  a.  White,  2M,   802  ;    CbeDOwitb   p.    ChamberUn, 

40K.H.MO,644;  Tioonic  Bank  p.  Stack-  6  B.  Moo,  60;    {Gawtij'  p.  Doaae,  61 

poU,41He.  802;  IxiiidT.HeiTill,46Ha.  N.  T.  M.] 

tM ;  Banmgardner  v.  Reerea,  86  Fenn.         After  tbe  death  of  a  notary  pdblk  hi* 

St  3B0;   Bieketia  p.  Pendteton,  14  Hd.  proteetef apnmuteorynale.anihenlicatwl 

aU;  Aduna  v.  WHght,   14  Wla.  4Ce;  ind>e  nasal  way  by  bia  aignatore  and 

BcDoki  V.  IHy,  11  Iowa,  46;  Jcaiea  p.  (ddal  aaal,  it  good  aecondaty  erUeiiM. 

BerT7Mn,35Iowa,  a89i  Beapara' Bok  Portn  at.  Jndaoai,  1  Gtay,  176  i  AwOa  v. 

a.Waiard,24rL489;  O^ril  p.  Dickaoo,  iniM«,M  VtOtL 

11  Ind.  SG3;  Gille*^  v.  Nerffle,  U  CaL 

406;  and  many  (Xbn  eaaeat 
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omisraoD  to  give  ootice  of  the  protest  of  an  inland  bill  caoses  the 
loes  of  interest  and  damages,  (^d)  After  Uie  protest  for  non-ac- 
ceptance, immediate  notice  must  be  given  to  the  drawer  and  in- 
dorser,  in  order  to  fix  them,  and  the  omiiuion  would  not  be  cared 
hj  the  bill  being  presented  for  payment,  and  subsequent  notice 
of  the  non-payment  as  well  as  non-acceptance,  (e)  The  drawer 
or  indorser  may  be  sued  forthwith  upon  the  protest  for  non- 
acceptance,  without  waiting  until  the  bill  is  also  presented 

*  95    *  for  payment,  and  refused,  and  the  holder  will  be  entiUed 

to  his  interest  and  costs,  and  like  dam^ee  as  in  case  of 
non-payment,  (a)     The  English  law  requiring  protest  and  notice 

U  omiidered  in  the  light  of  •  foreign  bill,  requiring  m  proteat.  (Dancan  v.  Count, 
1  Conit  (S.  C.}  100 ;  C^pe  Fear  Bank  u.  StinemeU,  1  Hill,  44 ;  Lontdale  r.  Brown, 
4  Waih.  14S.)  Tlie  opioioo  in  New  York  wu  not  given  on  tbe  point  on  which  the 
deciiioD  reited ;  and  it  wat  rather  the  opiDion  of  Mr.  Jiutice  Tan  Nes>  than  that 
of  th«  court;  bat  he  wat  iiqiparted  b7  Mr.  Tucker,  (lee  Tocker'i  Blackntone,  iL 
467,  note  22.)  and  alia  b;  Hariua  od  BUli,  2,  who  held  that  hilli  between  England 
■nd  Scotland  were  inland  billi.  The  deciiion  in  Sou^  Carolina  waa  a  solemn  adjudi- 
cation, after  argument,  on  tlie  Terj  qnealion ;  and  the  weight  of  American  anlhoritj 
ii,  therefore,  on  that  aide.  In  Buckner  v.  Finley,  2  Peteia,  666,  it  waa  decided 
that  bilti  of  eXL-hange  drawn  in  one  itale,  on  penons  living  in  another,  were 
to  be  treated  ai  foreign  bills ;  and  thii  deciiion,  I  apprehend,  puti  the  point  at  reat 
8e«  aUo  Phtsnix  Bank  d.  Hawej,  12  Ficb.  488  i  Brown  u.  f'ergoMn,  4  Leigh,  t7; 
Dickini  V.  Beal,  10  Peten,  573 ;  Bank  of  U.  8.  c.  Daniel,  12  Peten,  54 ;  Rica  t. 
Hogan, 8  Dana,  134 1  Hallida;  r.  McDougalt,  20  Wend.  81  i  Csriem.  Barley,  9  N.B. 
568.  Tliia  U  alio  the  rale  aa  between  England  and  Scotland,  and  England  and 
Ireland.  Hahonej  c.  Aahlin,  2  B.  &  Ad.  4T8.  ETerr  bill,  layi  Mr.  Juitice  SI017, 
(Com.  on  Billi  of  Exchange,  [£  22],]  onght  to  be  treated  ai  a  foreign  bill,  which  fi 
drawn  In  one  country  upon  another  connlij,  not  gavemed  throughout  by  the  umt 
homogeneoui  or  municipal  lawi. 

{d)  WUlock  «.  Riddle,  6  Call,  S6B. 

(e)  Koacow  0.  Hardy,  2  Camp.  458  ;  United  Statet  v.  Barker,  4  Waah.  4H; 
Thompaon  d.  Cumming,  2  Leigh,  S31. 

(a)  Millord  v.  Mayor,  Doag.  55  ;  BaUingalli  r.  Glotter,  8  Eaat,  481 ;  Wallace  ■. 
Agry,  4  Haion,  336;  Evan*  c.  Qee,  11  Peten.  80;  Erane  ».  Bridgea,  4  Porter  (Ala.), 
818 ;  Whitehead  v.  Walker,  B  M.  &  W.  606 ;  Maaon  v.  Franklin,  3  Johna.  202 ;  Stat; 
on  Billa,  [f  321.]  In  Miaaloippi,  by  ttatnte,  no  auit  Ilea  on  proteat  for  non^ceept- 
ance  merely,  before  the  maturity  of  the  bill.  Sadler  e.  Mnnah.S  How.  [Hiu.J  196. 
So,  b;  the  French  law,  tbe  holder  of  a  bill  U  bonnd  to  preaent  it  for  payoienl  at 
,ita  maturity,  though  already  proteitad  for  aon-aeoeptamce.  The  proteat  for  dod- 
acceptanoe  only  obligea  the  drawer  and  indOTaen,  on  due  notice,  to  give  aecurlty  for 
payment  of  the  bill  when  due,  if  not  then  paid.  Code  de  Com.  art.  ISO ;  Pothier,  da 
Cluoge,  n.  133.  Bat  if  a  bill  be  drawn  on  Fiance  and  indoned  in  Kew  YoA,  the 
Indoraer  ii  liable  forthwith  on  proteat  fbr  non^cceptanee,  though  never  preaented  fbi 
payment  in  Franca.  The  taw  of  the  place  of  the  indoraement  govern*  the  tiabiU^ 
of  the  indorter.  Aymar  v.  Sheldon,  12  Wend.  489;  Pardeaaua,  Droit  Com.  t.  art 
1488-1499;  Chltty  on' Billa,  606, 600  ;  Story  mi  Promiaaury  Note*,  4M-10B.  Thi* 
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of  noD-acceptance  of  foreign  bills  haa  been  adopted  and  followed 
as  the  true  mle  of  mercantile  law  in  the  states  of  Massachusetts, 
Connecticut,  New  York,  Maryland,  Virginia,  North  Carolina,  and 
South  Carolina.  (&)  Bat  the  Supreme  Court  of  the  United  States, 
in  Brown  y,  Barry,  (e)  and  in  Clarke  v.  BuueU,  (d)  held,  that  in 
an  action  on  a  protest  for  non-payment  on  a  foreign  bill,  protest 
for  non-acceptance,  or  a  notice  of  the  non-acceptance,  need  not 
be  shown,  inasmach  as  they  were  not  required  by  the  customs  of 
merchant!!  in  this  coantry,  and  those  decisions  have  been  followed 
in  PenusyWania ;  protest  for  non-payment  is  sufficient,  (e)  It 
becomes,  therefore,  a  little  difficult  to  know  what  ia  the  true  rule 
of  the  law-merchant  of  the  United  States  on  this  point,  after  such 
contradictory  decisions.  The  Scotch  law  is  the  same  as  the  Eng- 
lish ;  (/}  and  it  appears  to  me  that  the  English  rule  is  the  better 
doctrine,  and  the  most  consistent  with  commercial  policy. 

If  the  bill  has  been  accepted,  demand  of  payment  must  be  made 
on  the  day  when  the  bill  falls  due;  and  it  must  be  made  by  the 
holder  or  his  ^ent  upon  the  acceptor,  at  the  place  appointed  for 
payment,  or  at  his  house  or  residence,  or  regular  known  place 
of  his  moneyed  business,  or  upon  him  peTsonally  if  no  particular 
place  be  appointed ;  and  it  cannot  be  made  by  letter  through  the 
post-office.  ^)  ^     In  default  of  payment,  in  whole  or  in  part,  pro- 

n  tlw  tms  rule,  though  tlie  cnie  of  Bothschild  d.  Cnirie,  1  Q.   B.  48,  i>  to  the 

(i)  Wataon  ir.  Loring,  3  Mmi.  6ST;  Sterrj  n.  RoUn«on,  1  Day,  U;  tlUtan  v. 
fankSa,  3  Johni.  203  j  Weldon  v.  Buuk,  4  id.  144;  Winthrop  e.  PepmiD,  1  B«;, 
4fl8;  Phllllpi  t>.  M'Cardy,  1  Hmt.  i.  J.  187 ;  ThomptoD  v.  Gumming,  2  Leigh,  821 ; 
1  Hawkt,  196.  The  Freach  and  OeriiiAn  law  i*  the  aatne.  Heineccios  and  Pordea- 
•ni,  dted  Id  Stoty  on  Billi,  [S  274.  But  tee  Watker  v.  fiteCiDii,  19  Ohio  St.  400 ; 
Smith  a.  Roach,  7  B.  Mon.  IT.] 

|e)  3  Dallas,  305.  (rf)  Cited  in  0  Serg.  A  R.  368. 

It)  Read  d.  Adanu,  0  Serg.  A  R.  SGa  Mr.  Joatice  Story  {Story  on  BlUa  [S2T3, 
B-1)  i*ja  that  the  miiy  dedaioni  ot  the  Snprenw  Court,  if  now  held  to  be  law,  would 
bi  to  held  M^f  oo  the  groaud  ot  th«  local  Uw  of  PennaylTania,  a*  to  billa  drawn  or 
pajaMe  there. 

(/)  1  BeU'i  Cotnra.  406. 

(;)  Sanndenon  v.  Judge,  2  H.  BL  609 ;  Stedman  v.  Oooeh,  1  Eip,  3 ;  Berkiliire 
Bank  v.  Jonea,  0  Uaai.  624;  Suta  Bank  a.  Hard,  13  Id.  1T3;  Maaon  a.  PraokliD, 

'  Ltx  Led.  —  The  rule  appraT«d  by  n.  Smith,  2  Dlaney,  9 ;  Hunt  o.  Staodut, 
the  anthM  in  note  (a)  ia  applied  In  Eng-  15  Ind.  88]  ih.  49,  160;  Artiaan't  Bank 
iMd  to  the  UahiUty  of  the  drawer.  Allen  p.  Park  Bank,  41  Barb.  699 ;  Short  o. 
>.  Kcnble,  6  Hoore,  P.  C  814 :  Qihb*  b.  Trabne,  4  Het.  (Ey.)  290 ;  Tmbne  v. 
PraaoM,9Bndk96.  8e«aI»o  Cooahan    Short,  18  La.  An.  S6T;  Trabue  n.  Short, 
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test  must  be  forthvith  made,  by  a  notary,  at  the  place  of  pay- 
meat,  and  under  the  formalitieB  prescribed  at  that  place,  as  in  tb« 

8  Johni.  202;  Whiltier  r.  Graflam,  8  GresnI.  82;  SCnckert  v.  Aadenon,  8  Whait. 
116;  Lenox  d.  Robert*,  2  Wheat.  873;  Milts  n.  Bank  of  U.  S.,  11  id.  431 ;  Chit tj  on 
BliU,  402 ;  Code  de  Com.  art.  101 ;  Bninz  Bank  e.  Baidwin,  2  Bair.  (N.  J.)  487. 
The  rnle  in  genenU  la,  odIbi*  otherwiae  reqmrad  bj  itatute,  tliat  the  place  of  pij^ 
ment  need  not  be  expreMl;  stated  in  tlie  bill ;  and  it  will  lie  Implied,  in  tiia  abaeim 
of  all  controlliDg  clrcumatancee,  to  be  by  law  tlie  place  of  residence  of  (he  drawee, 
or  where  hit  addrata  ii  an  the  face  of  the  bill.  Stoi^  on  Bill*,  [§  4S.|  He  aaja,  agaiD, 
•t  [9  286,1  ""  Bttieral  rnle  is,  that  prttaUvKoU  of  a  bill  muat  be  made  »t  the  place  <rf 
thedomicileof  tbedrawee,  wiUiont  an/ regard  to  iti  being  draw  a  payable  genMal);, 
«r  poj/abU  at  a  partictdarplaa  tptc\fiid. 

fiCddw.  29S;  Lee  n.  Selleck,  88  N.  T.  With  regard  to  tbe  Uabllit^   of    tlw 

61C    See  Vansant  v.  Arnold,  81  Ga.  210.  acceptor.  It  la  held  that  an  indorsee  ot  a 

Bnt  BothichUd  b.  Carrie  may  be  itill  taw  bill  drawn,  accepted,  at»d  payable  in  Eng> 

in  Sngland,  on  the  gronnd  that  the  place  land,  can  lue  tbe  acceptor  there  if  tba 

where  the  bill  fi  payable  gorems  a«  re-  indoreement  wai  ralid  by  Enj^ish  law, 

gardi  protefit    and    notice  of    dishonor,  although  it  was  made  in  France  and  in- 

Birtchfeld  v.  Smilb,  L.  R.  1  C.  P.  S40,  Talid  there.    Leliei  u.  Tucker,   L.  Tt.  S 

851;  Elliac.  Commercial  Bank  of  Natchez,  Q.  B.  77;  Everett  s.  Vendryes,  26  Bailh 

7  How.  (Hisa.)  294,  303.  388.      But   when  a  bill  wa*    drawn  in 

It  hai  been  held  that  the  drawer  of  a  Fiance  and  accepted  In  England,  and  in> 

bill  upon  a  New  York  drawee,  drawn  and  doraed  in  blank  in  France,  it  wa*  held  by 

Indorsed  in  New  Gnuiada,  ia  liable  to  the  the  Conrt  of  Common  Pleaa  that  tlM  •»■ 

Indonee  If  tbe  indonement  i*  good  by  ceptor'a   coolract  was  only  to  pay  the 

the  law  of  New  Tork,  altliongh  invalid  drawer  or  the  person  to  whom  the  drawer 

by  that  of  Mew  Oraaada.    If  tliis  caie  ia  had  made  a  valid  transfer  of  hii  right* ; 

rightly  decided,  the  operation  of  tlie  in-  and  that  aa,  according  to    Trimbey  >• 

doraement  aa  a  contract,  and  the  extent  Vignier,  the  indoraement  did  not  tranafer 

of  the  liability  which  It  impiiaei  on  the  the  drawer's  right  of  action  or  to  the  InD, 

indorser,  will  be  determined  by  one  law,  the  indorsee  coald  not  sue  in  bia  own 

aa  (howQ  by  the  cases  cited  above,  and  name.    The  deciaion  was  reversed  In  tha 

ita  operation  as  a  conveyance  will  be  de-  Exchequer  Cliamber  on  tlie  sole  ground 

termined  by  another,  and  thia  seems  to  be  that  Trimbey  d.  Vignier  took  a  wronf 

the  opinion  of  the  Court  of  Appeals.    Et-  view  of  the  French  law.  Bradtaagfa  e.  Da 

erettr.  Vendryea,  19N.T.4SS;  SE  BarL  Ein,  L.  R.  8  C.  F.  688 ;  L.  B.  6  C.  P.  471. 

3B8.    See  Ive*  v.  Fanners'  Bank,  2  Allan,  Sm  Ives  v.  Farmers'  Bank,  S  AUeo, 


x^  See  especially  on  this  subject  an  some  of  those  contracts  are  to  be  g0T> 

article  by  A.  Y.  Dicey,  IB  Am.  L.  R.  407.  wned  by  one  law  and  some  by  auotbM'. 

Tbe  author  contends  that  the  principle*  Each  contract  Is  to  be  separataly  coasid- 

ot  conflict  of  laws,  as  applied  to  bills  and  ered,  and  so  far  as  regard*  its  validity  ii 

notea,  are  the  same  as  when  ^plied  to  to  be  governed  by  tlie  lex  bid  edttraUcmt, 

other  contracts,  tbe  only  difference  being  and  aa  regards  Its  Incident*,  effect*,  or 

that  a*  there  are  several  contract*  ex-  obllgaljon,  by  the  l*x  lad  tltdknlM.    la 

preaaad  In  a  bill  or  note,  tlioae  principles,  accordance  with   tU*  view  it  faaa  been 

whan  applied,  lead   to  tbe  result  tliat  held  Hiat  tbe  TsHdity  of  a  parol  accept- 
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cue  of  protest  for  non-acceptance,  and  it  moBt  be  made  on 
the  laat  day  of  grace.  (A)  But  there  is  a  great  deal  *  of  *  96 
perplexity  and  confusion  in  the  c&ses  on  this  subject,  aris- 
ing &om  refined  distinctioos  and  discordant  opinions  ;  and  it  be- 
comes very  difiGcult  to  know  what  is  precisely  the  law  of  the  land 
as  to  the  sufficiency  of  the  demand  upon  the  maker  of  the  note, 
or  the  acceptor  of  the  bill.  If  there  be  no  particular  and  certain 
place  identified  and  appointed,  other  than  the  city  at  large,  and 
the  party  has  no  restdence  tliere,  the  bill  may  be  protested  in  the 
n^  on  the  day  withont  inquiry,  for  that  would  be  an  idle  at- 
tempt, (a)  The  general  principle  is,  that  due  diligence  must  be 
used  to  find  out  the  party  and  make  the  demand ;  and  the  in- 
qniry  will  always  be,  whether,  under  the  circumstances  of  the 
case,  due  diligence  has  been  used.  The  agent  of  the  holder  in 
one  case  used  the  utmost  diligence  for  several  weeks  to  find  tlie 
residence  of  the  indorser,  in  order  to  give  him  notice  of  the  dia- 
bonor  of  the  bill,  and  then  took  a  day  to  consult  his  prinoipal  be- 
fore he  gave  the  notice,  and  it  was  held  sufficient.  (6)    If  the 

ik]  UniiiD  Bank  e.  Efde,  6  Wheat.  GT2 ;  Buk  of  Rochecter  b.  Oraj,  2  Hill,  S2T ; 
1  Bell'i  Comm.  [414],  416 ;  Stoi?  od  BlIU,  [S  879.] 

(o)  Boot  B.  Franklm,  3  Johm.  207. 

[b)  FiTth  D.  Thrmb,  8  B.  &  C,  887.  DeUy  in  [vetentment  or  giTing  notics  will 
b«  txcmed,  if  produced  bf  Inerilable  mcddent  or  obctniction.  Stotj  on  Bills  [§|  231, 
2M.1 

•ace  it  gorenied  bj  the  place  wbere  It  ii  goTenwd  by  the  law  of  Spain,  that  to  C. 

mule.    Scndder  c  DnloD  Nat.  Bank,  91  hy  the  law  of  Ei\gt»nfl.  dnce  they  were 

^'  8. 400.  to  be  giren   In   these  cnantdn  reapec- 

Tltat  the  time  when  a  tnll  become*  dae  tirely.     Home  d.  Roaquptte,  3  Q.  B.  D. 

ii  fixed  by  the  place  where  It  i*  to  be  614.    See  farther,  Woodrnff  n.  Hill,  116 

paid,  and  bence  that  if  the  WTereign  of  Mn».  810 ;  Wylie  v.  Spcyer,  B3  How.  Pr. 

that  place  extendi  time  of  payment,  de-  107.  See  alfo  criddiniB  on  Lebel  v.  Tudter 

aiud  and  notice  at  the  end  of  the  ex-  and  other  omfs,  2  Amea.  Case*  on  Bills  t 

tended  time  will  be  luffldent  to  charge  Notes,  807,  where  it  Is  pointed  ont  that  in 

indonen.      So   where    A.    In    England  nme  of  the  case*  at  lea*t  the  qnestlnn 

drew  a  trill  on  B.  In  Spain,  and  indorsed  was  not  one  of  contract  at  all,  bat  one  of 

it  to  C,  who  in  tnm  indorsed  it  to  D.  in  property,  vis.    who  owned  the  Ull  j  and 

Knglaad,  and   D.   bidorsed   U   to  E.   in  this  qneition,  it  la  maintained,  should  be 

Spain,  and  the  bill  not  being  accepted.E.  goTemed  by  the  place  where  the  bill  i* 

pre  D.  no  notice  for  fifteen  days  (no  at  the  time  of  the  transfer,  either  at  a 

noMce   being    reqidred   by   the    taw   of  matter  of  jtrict  Jnrisdlctlonal  right  if  tlio 

Bpain),  but   n.,  <m  recairlng  notice,  at  biil  is  a  chattel,  or  a*  a  matter  of  comity 

em  BotOed  C,  it  wa*  held  that  C.  wat  If  it  is  a  bundle  of  choies  in  action. 
MkMfadacwr.    Tb«  notice  to  D.  wa* 
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party  has  absconded,  that  will,  as  a  general  rule,  excuse  the  de- 
maod.  (c)  '    If  he  has  changed  his  residence  to  some  other  place 


1  Plac4  0/  PruaitmaU.  —  Tha  text  ta  indoner,  prueDtment  tnd  demaiid  it  Qtt 

cooflrmed  b;  Ralcliffe  d.  Plaqten'  Bank,  place  specifled  !a  neeesaary.   Itifra,  99  and 

2  Sneed,  42G.    But  «ee  Piaree  c.  Gate,  12  n.   {d) ;   Chicopee  Baok   0.  PbiUdel|Ma 

Coah.  190;  (whet«  Putnam  v.  SnlliTan,  Bank,    8  Wall.    611.  048;    Magoan   v. 

tupra,  n.  U),  ii  treated   at  overruled  by  Walker,  49  He.  410;  Moore  s.  BritlOD.Sl 

Saodford  d.  DiUowaj,  p«t,  IIO,  n,  (d] ;}  La.  An.  64;  Goodlet  n.  Britton,  8  Blsdf. 

GnftODBanku.Coz,13Graj,50a;Saiidi  GOO;    Seneca   County  Bank  o.  Nmm,  G 

B.  Clarke,  6  C.  B.  761 ;  put,  100,  n.  1,  and  Denio,  829.     See   Harwood   ■>.  Jarrl^  6 

110.    In  the  taieaf  a  mere  remoTal  out  Sneed,  STS,  376,  qneationed  1  Pan.  N.  A 

of  the  atale,  it  baa  been  held  that  pre-  B.  Mfi,  n.  (nj.    When,  howev^,  the  in- 


e  payer'a  fanner  place  of  atrumeat  ii  made  payable  at  any  bank  in 

reaidence  ia  unnecetsary.  Giat  p.  Lybrand,  a  certain  place,  preaentment  at  any  aodi 

3  Ohio,  308;  Foster  d.  Julien,  24  N.  T.  bank  ia  sufficient  to  charge  the  indoiMf, 

SS ;  AdaniB  e.  Lcland,  30  N.  Y.  809,  S12 ;  without  notice  to  the  maker  of  the  bank 

[Whitelyr.  Allen,  £6  Iowa,  224.]   Bnt  the  aelected.     Langtey  d.  Palmer,  30  He.  4ST; 

fact  that  a  note,  made  and  indor*ed  by  Maiden  Bank  b.  Baldwin,  13  Gray,  164. 

penoni  reaiding,  and  knmm  by  the  holder  A  preaentment  for  payoMnt  of  a  UU 

to  reaide,  in  a  foreign  country,  ia  dated  in  accepted  generally,  at  the  place  of  Imw- 

New  York,  doea  not  diapenae  with  demand  neaa  of  a  merchant  acceptor,  la  tutBdenl; 

at  the  maker'a  place  of  reaidence  and  no-  and  if  hia  countin^room  i*  cloaed  during 

tice  to  the  indoraer,     Spiea  r.  Gilmore,  buaineaa  boura  of  the  day  when  the  Mil 

1  Comtt.  321,  affirming  a.  c.  1  Barb,  168,  falla  due,  it  ia  preanmed  tobedone  ioten- 

Bank  of  Orleanan.  Whiitpmore,  12  Gray,  tionally,  and  the  bill  may  he  protetted  fbr 

469.   Compare  the  casea  added  to  note  (e).  non-payment  without  inquiriea  elaewbere. 

With  regard  to  the   requirement   to  Wiaeman  cChtapella,  23  How.  B68.    See 

prove  demand  at  a  particular  place,  the  Weat  e.  Brown,  8  Ohio  St.  642;  Grafton 

dialinction  taken  by  the  American  caaea  Bonk  v.  Cox,  IS  Grny,  608  ;  and  compare 

1«  that  Indicated  in  99,  n.  (if),  that  in  an  Allen  v.  Edmnndson,  2  Exch.7ig,  783,  aa 

action  Bgainat  the  acceptor  or  maker,  no  to  the  aimilar  duty  of  a  mercbant  to  be 

demand  at  that  place  need  be  proved,  and  ready  at  hia  place  of  bneineaa  to  reeeiva 

if  tha  promiaor  waa  preaent  there  with  notice  of  diahonor.    Potl,  109,  n.  1. 

the  money,  it  ia  matter  of  defence.     Cai^  With  regard  to  the  rule  atated  at  tba 

ter  r.  Smith,  9  Cu«h.  321 ;  McKenrie  e.  beginning  of  p.  98,  aee  Giilett  n.  Averill, 

Durant,  9  Rich.  61 ;  Kew  Hope  Del.  B,  6  Denio,  8fi;  Merchanta'  Bank  b.  Eldec 

Co,  r.  Perry,  11  HI  467 ;  Hunt  o.  Dlrine,  kin,  25  N.  Y.  178 ;  Bank  of  Syracnae  «. 

37  nt.  187 ;   Wood  i>.  Herclianta'  S.  L.  &  Halliater,  17  N.  Y.  46 ;  Hallowelt  v.  Cony, 

T.  Ca,  41  III.  267  ;  Gamea  u.  Manning,  2  41  Penn.  St.  322 ;  Browning  n.  Andrewa, 

Greene  (Iowa),  261 ;  Eaton  &  Hamilton  3  McI..  67fl.   But  the  phyaical  preaenctt  of 

R.  R.  V.  Hunt,  20  Ind.  467 ;   Andrews  v.  the  bill  at  a  bank  wliere  it  ia  payable  win 

Hoxie,  G  Tex.  171;  Thiel  v.  Conrad,  21  not  amonnt  to  a  demand  if  the  Ikct  waa 

I.a.  An.  214.    But  aee  Sanda  v.  Clarke,  never  known  by  the  bank.     Chicopee 

B  C.  B.  7S1.    But  to  charge  a  dt«wer  or  Bank  n.  FhlladelphlaBank,8WBll.64].cl 

T*  A*  to  what  ia  doe  diligence  in  mak-  ther.  Cox  e.  National  Bank,  100  17.  & 

Ing  preMnbnent  for  payment  aee  tm^  704  i  Talbot  v.  NBttoDal  Bank,  120  MaM. 
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within  the  same  state  or  jurisdiction,  the  holder  most  make  en- 
deavors to  find  it,  and  make  the  demand  there  ;  though  if  he  has 
removed  out  of  the  state  subsequent  to  the  making  of  the  note 
or  accepting  the  bill,  it  is  sufficient  to  present  the  same  at  bia 
former  place  of  re^dence.  (tJ)  If  there  be  no  other  evidence  of 
the  maker's  residence  than  the  date  of  the  paper,  the  holder  must 
make  inquiry  at  the  place  of  the  date;  (e)  and  the  presumptioD 
is,  that  the  maker  resides  where  the  note  is  dated,  and  that 
be  contemplated  payment  at  that  place.  (/)  But  it  is 
presumption  *  only ;  aud  if  the  maker  resides  elsewhere  *  97 
within  the  state  when  the  note  falls  due,  and  that  be 
known  to  the  bolder,  demand  must  be  made  at  the  maker's  place 
of  residence,  (a) 

The  rule  in  the  English  law  is,  that  if  a  bill  or  promissory  note 
be  made  payaUe  at  a  particular  place,  the  demand  must  be  made 
at  the  place,  because  the  place  is  made  part  and  parcel  of  the  con- 

(rf)  And»non  v.  Drake,  14  John*.  114  ;  M'Orader  s.  Bank  of  Wuliington, 
9  WkMLGOB;  Barter  on  Bill*,  ed.  Botton,  126;  OlUeipia  c,  HMnaliRo,  4  M'Conl, 
GOS;  Bald  v.  HotrUoii,  2  WitU  &  S.401;  Slorr  on  Bill*,  [KSK.S&i;]  Wheeler  p. 
FUld, «  Met.  ISO. 

(e)  FUher  v.  Btaiu,  6  Blnner,  Ml ;  Loweij  n.  Scott,  24  Wend.  SS8;  [White  p. 
imkiiiMia,  10 1^  An.  8M ;  SmitI)  d.  Philbrick,  10  Gray,  262.]  And  if  the  domicile 
of  the  maker  lie  in  one  itate,  and  be  datei  and  make*  the  note  in  another,  payment 
■U17  be  demanded  at  the  place  of  dale,  if  tlie  maker  bat  no  known  place  of  bnil. 
■iM*  in  tba  atale.  Storr  on  Promluorr  Notet,  282, }  230 ;  Taylor  v.  Snyder,  [8  Denio, 
14t] 

{/}  Stewart  c  Eden,  2  Cainea,  127;  Duncan  v.  M'CnUaagh,  4  Berg.  &  R.  480; 
I.eweT7  tt.  Scott,  24  Wendt  SSS. 

(a)  Anderaon  v.  Drake,  14  Johai.  114;  Galpin  v.  Hard,  8  H'Cord,  804.  In  North 
Carolina,  indoneri  of  promiMory  notea  are  held  liable  a>  luretiea,  and  no  preTlon* 
dnnand  on  ttie  maker  U  reqoiaite.  Bui  tbia  proTiiion  doea  not  apply  to  inland  m 
Canigo  bill*  of  exdumge.    Berbed  Butut«a  of  N.  C.  1637,  i.  M. 

67 ;    Pier   e.   Heinrlcbatioflen,    67    Mo.         If  the  bolder  fail*  to  present,  and  tlia 

108.  bank  talU,  the  banker  baring  had  fundi 

When  a  note  i*  payable  at  a  bank,  the  ready  to  Dieet  the  note,  the  lo««  1*  the 

demand  moat  be  dnring  bniineaa  boar*,  holder'!.    Lazier  v.  Horan,  G6  Iowa,  76 ; 

Bat  it  has  been  held  that  If  there  were  no  Bank  d.  Zom,  14  S.  C.  444.     Payment 

fundi  \a  tbe  bank  during  bmtneu  hour*,  cannot  be  made  lately  to  one  who  has 

or  if  tbey  remained  dnring  the  day  and  puaaeaiion  ilmpl;  of  an  nnlndoreed  bill 

the  bolder  fonnd  a  bank  officer  compe-  or  note.    Doubleday  v.  Kreaa,  60  IT.  T. 

tent  and   willing  to  receire  tbe  demand  410 ;  Brown  v.  Taylor,  SS  Oratt.  13S.  See 

after  boaioeat  bonra,  tbe  demand  would  Bank  of  Kania*  City  e.  Mill*,  24  Kani. 

be  good.    Salt  Spring*  Nat.  Bank  v.  Bur-  6U.    But  tee  Jackaon  v.  Lore,  82  N.  C 

loB,  68   N.  T.  4S0;   Seed  v.  Wlbon,  41  406. 
H.  J.  h.  20. 
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tract  (()  If,  however,  the  place  appointed  be  deserted  or  shnt 
op,  it  amounts  to  a  refusal  to  pay,  and  a  demand  would  be  in* 
audible  and  useless ;  (c)  >  or  if  the  demand  be  made  upon  the 
maker  elsewhere,  and  no  objection  be  made  at  the  time,  it  will 
be  deemed  a  waiver  of  any  future  demand,  (i) 

In  New  York  it  has  been  decided,  that  though  a  bill  or  note 
be  made  payable  at  a  particolar  place,  it  la  not  requisite  fat  the 
holder  to  aver  or  prove  a  demand  of  payment  at  the  plaee.  (e^ 
This  would  appear  to  be  contrary  to  the  rule  ae  now  underatood 
and  established  in  the  English  law ;  and  it  would  seem  to  be 
contrary  to  the  opinion  of  the  Court  of  Errors  of  New  York,  in 
the  case  of  Woodworth  v.  The  Bank  of  America,  (/)  where  the 
rule  of  the  English  law  was  recognized,  that  if  the  place  of  pay- 
ment he  designated  in  the  note,  demand  must  be  made 
*  98  there.  But  if  the  person  at  whose  *  place  or  house  the 
note  or  bill  is  made  payable  be  the  holder  of  the  paper,  in 
that  case  it  has  been  held,  by  the  Supreme  Court  of  the  ITnited 
States,  (a)  to  be  sufficient  for  the  bolder  to  examine  the  acconnta^ 

{b)  SaundeTMn  c.  Jud^,  S  H.  Bl.  600;  Sandenon  e.BowM,  U  Gut,  GOO;  IKi^ 
loMin  0.  Bowes,  10  id.  110 ;  Butierworth  c.  Le  Detpenner,  S  H.  4  S.  ISO ;  GQA  n. 
Uaiher,  8Bing.  214;  Hart  c.  Long,  1  Rob.  (La.)  S3,  a- P-i  Ib.SlL 

(c)  Howev.Bowei,  iaEast,112;  [Berg  n.  Abbott,  8S  Penn.  St.  ITT.] 

(d)  Herrinf  v.  Sanger,  S  Johni.  Csi.  TI ;  Haeon  v.  Fran^in,  6  Johna.  Xti;  Boot 
Ir.  Franklin,  lb.  aOSi  {King  ir.  Hotmee,  11  Pcim.  8t.l56i]  (King  ■>.  CroweU,  61  He. 
244] 

(f)  Woicottn.  TunSantToord,  17  Jobna,  248;  Caldwell  c.Cawid^,  8  Coweo,  S71 ; 
Hkxtun  c.  Biahop,3  Wend.  13.  Bat  U  the  maker  wai  ntij  to  pay  at  tiie  lime  and 
place  ipecified,  that  voald  be  matter  of  defence.  The  aam«  doctrine  !•  held  Id  Catlap 
r.  Vance,  IT  Mau.  889;  Bacon  v.  Dyer,  S  Fairfleld,  19;  Remlck  b.  O'KfIt,  ib.  340; 
Weed  t>.  Van  Hoaten,  4  Halit.  189;  Conn  v.  G«no,  1  Oiilo,  483;  H-Nairr*.  BeU. 

1  Terger,  0G2;  Mulherrin  d.  Hannum, 2  id.  Bl;  Irrine  c.  Withen,  1  Stewart  (Ala.), 
2U,  and  in  Wallace  v.  M'CaDneil,  13  Petera,  130.  And  ii  ii  ao  decl»r»d  by  tUlnte  in 
Indiana,  in  183Q.  But  in  Louiauuia,  atler  a  full  diacnaaion,  tbe  Engllih  rule  mentiooed 
tn  tlie  text  haa  been  adopted  aa  moit  conTeni«it  and  raoit  agreeable  to  the  contract. 
Mellon  D.  Croghan,  1&  Martin,  423 ;  12  La.  454 ;  Carillo  t>.  Bank  ot  U.  S.,  10  Kab.  SIS. 
See  alio  in  tbe  case  of  The  Bank  of  WUmingtqn  v.  Cooper,  in  Delaware,  the  Engliah 
Tvle  waa  followed;  1  Harr.  10.  Mr.  Joitice  McLean,  in  Thompaon  n.  Cook,  2  McL. 
125,  conaidered  tbe  law  to  be  now  well  nettled,  tliat  where  a  note  waa  payable  at  n 
parlicnjar  place,  it  wai  not  necmiary  to  aTer  in  the  declaration,  or  prove  at  tbe  trial, 
a  demand  of  payment  at  tlie  place. 

(/)  19  Johna.  891. 

(o)  United  Statei  Bank  e.  SmiUi,  11  Wheat  ITl ;  United  Statet  Bank  o.  Oaraeal. 

2  Petera,  MS. 

1  D'e  Wolf  V.  Uoira;,  2  Sandf.  IM ;  unfa,  90,  n.  1. 
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and  ascert«a  that  tbe  psr^  who  is  to  pay  there  baa  no  funds 
deposited-  Tbe  maker  or  acceptor  is  in  default  bj  not  appearing 
and  paying,  and  no  formal  demand  is  necessary.  Tbe  cases  of 
Stamdenon  v.  Judge  and  Berithire  Bank  y.  Jonet  (()  were  deemed 
to  be  controlling  aathoritieii  on  the  point.  If  the  defendant  was 
ready  to  pay  at  the  time  and  place  designated  in  tbe  note  for 
payment,  it  ia  a  matter  of  defence,  and  will  go  to  dischaige  him 
from  interest  and  costs.  (<;)  The  case  of  Galdvell  v.  Ctundy  ((f) 
adopted  a  further  distinction  on  this  already  subtle  and  embar- 
lassing  point,  and  held,  that  though,  in  tbe  case  of  a  note  paya- 
ble at  a  partieular  plaer.,  demand  at  that  place  need  not  be  averred, 
yet  if  the  note  be  made  payable  on  demand  at  a  partieular  plae«^ 
a  demand  must  be  made  at  tbe  place  before  suit  brought.  With 
respect  to  tbe  addition  of  memoranda  to  a  bill  or  note,  designat- 
ing tbe  place  of  payment,  there  have  been  much  litigation  and 
difficulty  in  the  cases.  It  is  stated  as  a  general  rule,  («)  that  a 
memorandum  upon  a  note,  as  to  where  it  should  be  pajrabte,  waa 
not  a  part  of  it ;  and  in  Exon  v.  Ru»»ell,  (/)  such  a  memorandum 
at  the  bottom  of  the  note  was  held  to  be  no  part  of  it.  On 
the  other  band,  in  CowU  v.  ffaUall,  (ff)  after  a  bill  bad  been  ac- 
cepted generally,  the  drawer,  without  the  consent  of  the  accepter, 
added  a  place  of  payment;  and  it  was  held  that  the 
condition  *  was  a  material  variation,  and  discharged  the  *  99 
acceptor.  In  tbe  case  of  The  Bank  of  America  v.  Wood- 
worth,  (a^  a  note  was  indorsed  for  the  accommodation  of  the 
maker,  and  returned  to  him  te  be  negotiated.    It  bad  no  place  of 

(t)  2  H.  BL  fi09;  6  MaM.  624l  R>hm  s.  PliilftdelpIiU  Bulk,  1  Rawle,  83G;  «.  p. 
Tht  note  itself  mait  be  presral,  rexlj  for  larreDiler,  wbeo  tlie  demsad  for  pKjitieDt 
ia  iDBile,  uid  In  defkalt  ol  it  the  demand  will  be  imufflcient  to  flx  Xba  indoner. 
EaKmmn  c.  Potter,  4  Vt.  813. 

(e)  HubiD  V.  Biibop,  3  Weod.  13.  So,  If  the  holder  wm  ready  at  the  place  to 
nceiTe  pajnient,  do  furtiier  demand  Ii  necsMary  ^  charge  the  indoner.  Jenk*  v. 
Dojkitown  Bank,  4  Watu  ft  B.  G06. 

{d)  8  Coweo,  271 ;  [SUte  Bank  v.  Cape  Fear  Bank,  18  Irvd.  76.} 

|c)  Bayle7  on  Biltt,  25;    [Maalen  v.  Baretto,  8  C.  B.  483.     See  BowHng  t>.  H<u" 

rnoa,  S  How.  248,  Z59 ;  Tro;  Cit;  Bank  v.  Lauman,  19  N.  T.  4T7, 480 ;    Bailey  v. 

Bodenham,  16  C.  B.  n.  a.  288,  297.    Aa  to  tbe  effect  of  "mem."  on  the  face  of  a 

cbeclc,  compare  Skillman  v.  Titui,  S  Vroom,  90,  with  Djkera  p.  Laaiher  Man.  Bank, 

11  Paige.  612.] 

C/}  4  H.  4  S,  60G ;  Williami  v.  Waring,  10  D.  ft  C.  2,  a.  v. 

(f )  4  B.  ft  Aid.  197;  Deabrowe  ■>.  Wetherby,  1  Moody  ft  B.  488,  ■.v.;  Nam  v. 
Fnller,  24  Wend.  874,  i.  r. 

(e)  18  Jobna.  ilb;  a.  o.  19  Johot.  861. 
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paymeat,  and  before  the  maker  had  parted  with  it  he  added  in 
the  margin  a  place  of  payment,  and  negotiated  it,  and  the  iHma 
fide  holder  made  the  demand  tbere.  The  Supreme  Court  held 
that  the  memorandum  was  no  part  of  the  contract,  hut  merely  an 
intimation  to  the  holder  irhere  to  look  for  the  maker  and  his 
funds.  But  the  Court  of  Errors  decided  otherwise,  and  over- 
turned thid  Tery  reasonable,  and  eBtablished  the  very  rigorous 
doctrine,  that  the  memoraDdnm  was,  in  that  case,  a  material 
alteration  of  the  contract,  which  dischai^ed  the  indorser.  The 
Supreme  Court  of  New  York  have  since  decided,  (()  that  where 
the  indorser  commits  a  negotiable  note  to  the  maker,  with  a  blank 
for  the  date,  or  sum,  or  time  of  payment,  there  ia  an  implied 
agency  given  by  the  indorser  to  the  maker  to  fill  up  the  blanks. 
The  principle  of  the  deciiiions  in  Massachusetts  is,  that  if  the 
indorsement  be  made  at  the  time  of  making  the  note,  the  indorser 
is  to  be  treated  aa  an  original  promisor,  because  he  is  supposed  to 
participate  in  the  consideration,  (e)  > 

If  a  bill  of  exchange,  though  drawn  generally,  he  accepted, 
payable  at  a  particntar  place,  it  is  a  special  or  qualified  accept- 
ance, which  the  bolder  is  not  bound  to  take ;  but  if  he  does  take 
it,  the  demand  mutit  be  made  at  the  place  appointed,  and  not 
elsewhere,  in  order  to  chai^  the  drawer  or  indorser.  This  is 
the  plain  sense  of  the  contract,  and  the  words  aeeepted  payable 
at  a  given  place  are  equivalent  to  an  exclu«oo  of  a  demand  else- 
where. (<i)  ' 

(()  Hilchell  t>.  CntTer,  T  Cowen,  S3S;  Heoh&nici  1  F&rmen'  Buk  r.  ScbiiTler, 
lb.  3!IT,  note. 

(c)  Parker,  C.  J.,  in  Tennej  t>.  PriDce,  4  Pick.  SBG. 

{d\  Mullen  v.  Croghan,  16  Martin,  424  ;  Gale  v.  Kemper.  10  La.  !08 ;  Wuren  9. 
Allnott,  12  id.  4M.  But  see  mpra,  0T,  and  infra,  101,  where  the  weigiit  of  Ameticaui 
deciilon*  is  otiierwia*.  U,  howerer,  a  demand  be  made  of  payment  at  the  plao* 
deilgnaled  in  the  bill  or  note,  and  refmed,  it  it  infficient.  Blot?  on  BilU,  pp.  410, 
420.  Tliii  point  has  I>een  the  mbject  of  great  litigation  and  diacuation  In  the  Eog- 
]i*h  conrtii.  and  Jodgea  of  high  profeiiional  character,  and  of  great  profeedonal 
learning,  hare  entertained  directly  oppotito  opinion!  on  the  queation.  In  Am1>n>aa 
r.  Hopwood,  2  Taunt.  01,  the  C.  B.  held  that  the  bill  muit  be  pretented  at  the  plae* 
•peclfled  in  the  acceptance,  and  not  aiHwhere.  Thii  waa  En  1809.  In  Cailaghan  v. 
Aylett,  8  Taunt.  897,  in  1811,  the  imme  conrt  folloired  the  lame  doctrine,  and,  after 
more  diicoiaion,  declared  that  where  the  bill  waa  accepted,  payable  at  a  panieular 
place,  it  WM  aqoallfled  acceptance,  and  the  pteientment  mu«t  l>e  arerred  and  proTcd 

>  Am,  8B,  0. 1.  Ai  to  the  matten  diacuned  in  the  not* 

■  Troy  City  Bank  a.  Lanmaii,  19  K.  T.     {if),  lee  96,  n.  L 
447;  Uyera  r.  Staodart,  11  Ohio  8LM. 
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*  Three  days  of  grace  apply  equally,  according  to  the    *  100 
of  merchanta,  to  foreign  and  inland  bills  and 


ta  tMve  been  made  there.  Here  may,  io  the  act  of  acceptance,  be  a  qiialiScation  of 
the  place  am  well  ai  of  tfae  time  of  acceptance.  In  Fenton  ■■  Gonndrj,  IS  Eait,4fi0,  In 
IBll,  the  Mine  qneitlon  artMe  in  the  K.  B.,  and  wa*  decided  difierentlj ;  and  It  wm 
held,  that  though  the  bill  wai  accepted  pajabte  at  a  place  certain,  it  wa*  itiil  to  be 
taken  to  be  payable  generally  and  nnirereallj,  and  whereTer  demanded.  Afterwardi, 
in  Gammon  o.  Sctimoll,  B  Tanat  St4,  tbe  Conrt  of  C.  B.,  notwlthiUnding  the  decision 
«f  the  K.  B.,  adiiered  witli  determined  purpo*«  to  ibeir  former  doctrine ;  and  in  Bowca 
V.  Howe,  on  error  from  the  E.  B.,  into  tbe  Excbeqaer  Chamber,  6  Taant.  80,  the  doc- 
ttine  of  the  C.  B.  waa  eatabliilied.  It  being  of  great  Importance  to  the  men;antite 
worid  th*t  the  law  on  thb  labjoct  thonid  be  flzed  and  kaown,  tbe  tame  point  waa 
bnnght  into  nTiewbefbre  the  Howe  of  Lords,  in  1820,  in  thecueofRowe  d.  Young, 
S  Bnid.  &  B.  166,  and  the  opinion*  of  the  tweUe  Judgei  were  taken  (or  the  Informa- 
tioB  of  the  Lord*.  The  point  wu  elabontel;  di*cQ*«ed  in  the  teparate  apinloni  of 
the  Jndgea,  wbidi  diiplayed  all  the  learning  and  ncaleneai  of  lnTe*tigatfoD  of  which 
■ncti  a  narrow  and  drjqneition  wa*  aaiceplible.  Amajorit;  of  the  judge*  were  in  &tot 
of  the  opinion  of  the  K-  B.,  and  they  held  that  anch  a  ipecial  acceptance  need  not  be 
kTerred  and  pnired  in  the  Snt  inilance,  and  that  the  ncn-preaentment  at  the  place 
■a*  matter  of  defence,  and  to  be  taken  advantage  of  in  pleading.  Bnt  Lord  Eldon 
and  Iiord  Bedeadale,  and  four  oat  of  the  tweWe  common-law  Jodgei,  were  of  opinion 
that  ench  a  qnalifled  acceptance.  mnaC  be  aierred,  and  preaenlment  according  to  It 
proTcd ;  and  that  oiunion  preiailed.  The  Hnoee  of  Lordi  reverted  tin  Jadgment  of 
the  K.  B.,  and  orerthrew  their  doctrine,  and  eitabll*hed  the  rule,  that  if  a  hill  uf  ex- 
diange  b«  accepted,  payable  at  a  particolar  place,  it  wa*  neceaaary  to  arer  and  prove 
preaentment  of  tbe  bill  at  that  place,  and  the  party  lo  accepting  i*  not  liable  to  pay 
tm  *  demand  made  eltewhere.  Tbe  defendant  wa*  not  to  be  subjected  to  the  incon- 
venience of  pleading  a  teniler,  and  bringing  the  money  Into  oonrL  Lord  Eldon'i 
opinion,  in  the  House  of  Lord*,  wa*  distinguished  lor  being  dear,  nerron*,  pertinent, 
logical,  and  conclusive ;  and  he  very  well  observed  tlial  lie  conld  not  understand  the 
good  *en*e  of  the  distinction  of  the  K.  B.,  that  if  a  promissory  note  be  payable  at  a 
putlenUr  place,  (he  demand  must  be  made  there,  beeann  the  place,  bellig  in  the 
■ate.  Is  a  part  of  the  contract ;  but  if  a  bill  be  accepted,  payable  at  a  particular  place, 
it  Is  not  part  of  the  acceptance,  and  the  presentment  need  not  be  made  there.  Soon 
after  thi*  decision  was  made,  the  statute  of  1  and  2  George  IV.  c.  77,  was  pa«aed, 
dcclarinK  that  an  acceptance,  payable  at  a  particular  place,  had  the  tthet  of  a  gen- 
eral accrptanee,  and  tbe  hinder  wa*  not  bonnd  to  pre*ent  the  bill  at  any  paRlmlar 
^ace,  and  the  acceptor  might  be  called  on  daewbere,  a*  well  as  at  the  place  indi- 
cated. So  far  tbe  rale  wat  thrown  back  by  statoie  Into  the  tlttution  In  which  it  wa* 
plaosd  by  tbe  K.  B. ;  bat  the  ttatnte  farther  provided,  that  if  the  bill  was  accepted, 
payable  at  a  tpedfled  place  only,  and  eoc  Jteui^ar,  it  wa*  then  to  be  cnn*idered  a 
qnalifled  acoeptance,  and  demand  mnit  be  made  at  the  apedfled  place.  The  Supreme 
Coort  of  the  Cnitcd  Slates,  in  the  V.  8.  Bank  v.  Smith,  11  Wheat.  171,  were  indined 
to  think  that,  as  against  the  acceptor  of  a  bill,  or  maker  of  a  note,  ni 
pnwf  of  demand  of  payment  at  the  place  dcifgnated  In  tbe  ii 
•aiy.  They  withheld  a  dedded  opinion  on  tbe  point.  But  as  apinst  tbe  indoner, 
•Dcfa  demand  and  proof  were  kehl  to  be  indiepenaable.  Aflerwan)*,  in  Wallace  v. 
H'Ciwneli,  IS  Petera,  ISS,  the  Supreme  Conrt  di*ca**ed  the  point  upon  a  ftall  exanl- 
oation  of  the  American  a*  wdl  a*  Eogli*h  andtoritie*,  and  settled  the  qnestiaa.  Tbcy 
held.  UhU  wbeie  ■  Ull  or  note  »••  made  pAyaUe  at  a  ipeeWed  lime  and  place,  it  wat 
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prDmiBBoiy  notes,  and  ae  between  the  indoiser  and  indor 
*  101    see  of  a  negotiable  *  note ;  (a)  and  the  acceptor  or  makcE 

has,  within  a  reasonable  time  of  the  end  of  business,  or 
bank  hours  of   the   third   daj  of  grace  (being  the  third  da; 

not  neceumry  to  mvcr  in  tba  declaration,  or  prore  at  the  ttkl,  that  a  ■^—t't'  for  pay- 
ment wu  made  at  tii*  tint*  and  piact.  U  the  maker  or  acceptor  waa  readj  at  the  tima 
aud  place  to  pay,  that  was  matter  of  defboca.  Tlib  m»7'  now  be  coniidered  aa  tfaa 
law  on  the  aubject  Ummgliout  the  Dnited  Statea,  (aae  tupra,  9T,  and  note  {») ;  and 
al*o  Bidred  t.  Hawea,  i  Codd.  466 ;  Tayioa  «.  Wbitcomb,  IG  Pick.  212 ;  Wajte,  J.. 
in  Jackton  c.  Packer,  18  ConiLS&e;  Bamaer  v.Ford,3  Ark.S89,}  though  Mr.  JwUc* 
Story  (Slorr  <m  BilU,  [g  SM,  n.j)  thinki  that  it  !■  difOcuIt  to  maiotain  tbe  doeCmt 
npOD  prindple ;  and  in  hii  Commentariea  on  Promiuory  Notea,  p.  274,  be  aajs,  that 
ai  a  jndge  be  dluentod  from  tbe  opinion  of  the  Supreme  Caart,  in  13  Feten,  1S8. 
In  Fajie  b.  Bird,  S  Carr.  &  P.  803,  it  wa*  held  that  on  a  bill  drawn,  payable  ht 
London,  prewatment  mnit  be  made  at  Mme  place  there ;  bnt  it  to  itated  in  Selby 
V.  Eden,  11  Moore,  G18,  that  pteientment  need  not  be  arerred  In  tbe  declaration. 
In  Indiana  they  follow  the  rule,  that  if  a  promiwor;  note  be  payable  at  a  particnlar 
place,  a  demand  of  payment  at  that  place  must  be  aTerred  and  proTed.  1  BlaclcL 
828.  Aa  eTideoce  of  the  eodlcM  reflnenwnt*  and  dijlinctioni  on  thii  tnbject,  we  may 
refer  to  tbe  oaM  of  Mik^eU  u.  Baring  (4  Carr.  &  P.  K;  10  B.  &  C.  4,  b.  a.},  when  U 
waa  held  that  If  a  bill,  payable  in  London,  be  accepted  for  honor,  to  be  paid  if  pro 
teeled  and  refuted  when  due,  it  mnit  be  protested  at  Lirerpool,  when  tbe  drawee 
retided.  Thli  decision  led  to  the  itatnte  of  2  and  S  Wm.  IV.  c.  98,  by  which  protert 
for  non-acceptance  of  biUi  payable  at  any  plaos  other  than  the  place  therein  meiv 
tioned  aa  the  retldenoe  of  the  drawee,  may,  without  further  preaentmcnt  to  tbt 
drawee,  be  protetted  for  non-payment  in  the  place  ezpreaied  by  the  drawer  to  Iw 
payable.  In  Pioquet  b.  Curtto,  1  Sumner,  478,  Mr.  Jiutice  Story  coniidered  the  pri» 
dpla  aettied  by  the  dedtion  In  tbe  Uoiue  of  Lordi,  in  the  cats  of  Rowe  v.  Young,  m 
Irreiiitibia,  and  that  In  the  ca*e  of  foreign  or  Inland  bilia  made  payable  at  a  partica. 
lar  place,  the  demand  and  the  diibonor  moit  ba  there.  But  tbe  deciiion  in  13  Pet«n^ 
abOTe  dted,  Mttled  tbe  qneition  the  otlier  way,  and  the  whole  current  of  Americaa 
anthorilies,  aa  referred  to  in  that  decialon,  are  on  the  lame  aide.  In  Folger  e.  Chaa^ 
18  Pick.  63,  it  waa  held  that  If  a  note  be  payable  on  demand  at  a  ipecited  bank,  no 
demand  need  be  made  at  any  other  place ;  and  if  left  at  the  bank  for  ndlecCion,  no 
■pecific  demand  li  necewary.  a,  r.  Bank  U.  S.  v.  Gameal,  2  Peters,  618 ;  State  Bank 
e.  Hapier,  6  Humpti.  270.  No  demand  need  be  made  eren  at  tlie  place,  to  charge  tb« 
maker  of  a  note  payable  at  a  particular  place,  acoordlng  to  the  law  •«  dedatcd  te 
Arkania*.    UcEiel  r.  Beal  EaUte  Bank,  4  Hke,  693. 

(a)  Brown  d.  Harraden,  4  T.  R.  148 ;  Bnuard  e.  Lereriog,  6  Wheat.  102 ;  Undeo- 
berger  V.  Beall,  ib.  104  i  Crenihaw  v.M'Kieman,  Minor  (Ala),  295j  Fleming  *.  Fnt 
ton,6How.(HiM.)4TS.  TIm  period  of  grace  Tarlea  in  diHerent  countries.  InFrauca^ 
by  the  ordinance  of  1673,  tit  6,  art.  4,  it  waa  ten  days ;  but  by  the  new  code,  art.  135^ 
all  days  of  grace  are  aboltohed.  In  Maasaehuaetti,  a  promiuory  note  was  held  not 
entitled  to  grace,  unless  It  be  an  express  part  of  tbe  oontract.  Jone*  e>.  Fales,  4  Miaa. 
S4&  Bnt  in  1824,  by  statute,  the  days  of  graoe  were  giren  on  all  bill*  of  exchang* 
payable  at  light,  or  on  a  future  day  certain,  witbm  tlie  (tate,  and  on  promlMOCx 
negotiable  note*,  orders,  and  drafts,  payable  at  a  future  day  certain,  within  tbe  alaie. 
In  like  manner  a«  on  foreign  bills  by  the  cnilom  of  merchant*.  The  provision  dora 
not  extend  to  bills,  note*,  or  draft*  payable  on  demand.  Tbe  law  wa*  reenacted  in 
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after  the  paper  blls  due)  *  to  pay.  It  has  been  said,  (a)  *  102 
that  the  acceptor  was  bound  to  pay  the  bill  on  demand,  ou 
any  part  of  the  third  day  of  grace,  provided  the  demand  be  made 
vitfain  reasonable  houni.  Lord  Eenyon  thought  otherwise.  The 
qoestion  will  be  governed,  io  a  degree,  by  the  custom  of  tlie 
place  ;  and  if,  in  a  commercial  city,  payments  are  made  at  banks, 
they  must  be  made  within  bank  houia.  The  maker  or  acceptor 
is  entitled  to  the  uttermost  convenient  time  allowed  by  the 
custom  of  busiuess  of  that  kind,  in  the  place  where  the  bill  is 
presented,  and  he  is  not  entitled  to  any  further  time,  (b)     If  tlie 

tho  Berued  Statntei  of  1S36.  8e«  ftljo  Ferkini  v.  Franklin  Bank,  21  mek.  483.  In 
IheStateofMains,  by  statDto  of  1824,  C.2TS,  the  drawer  of  inland  billi  of  ezchangr. 
and  tbe  Indtmer  of  a  promituM'j  note,  ■■  well  ai  tlie  acceptor  and  maker,  an  eoUtled 
to  lbi«e  dayi  of  grace,  if  tlie  bill  or  note  be  diicoanted  b;  a  bank,  or  left  tliere  for 
DoUecthm.  Foreign  bill)  are  goremed  by  the  mage  ol  merchant!,  and  tiK  acoeptor 
bai  tbe  tbre»  day*  of  grace  without  anj  itatale  pro>iaion.  In  Vermont,  on  tbe  otiiar 
band,  the  day*  of  gnoe  were  taken  away,  by  ttatnte,  in  IS33.  In  New  Hampahii^ 
tbe  three  day*  of  grace  ai«  allowed  to  the  maker  of  a  oegotiable  note,  Dennie  *> 
Walker,  7  K.  H.  199.  In  Broddie  v.  Seaicy,  Feck  (Teno.),  183,  the  law-merchant 
and  the  three  day*  of  grace  were  eoaiidercd  applicable  to  negotiable  promiseotr 
note*,  and  applied  with  •«  mneb  aocnracy  and  ttrietneu  a*  io  tbe  most  commercial 
ttatee.  The  period  erf'  the  day*  of  grace  ii  detenniaed  by  the  naage  of  the  place  no 
vlikh  tbe  Inll  ii  drawn,  and  wliere  payment  i*  to  l>e  made.  Story  on  Billa,  [Jl  ITT, 
134;)  1  Bell'i  Comm.  41 L  And  it  may  be  conaidered  aa  tlie  common  law-mertdiant 
tbrongbont  the  United  Statei,  in  the  aluence  of  any  particniar  or  apedal  nMge  to 
the  contiary,  that  three  dayi  of  grace  are  allowed  on  bill*  of  exchange  and  prani*- 
Mry  nolea.     Thi*  was  h>  declared  in  Wood  e.  Corl,  4  Met.  203. 

(a)  Boiler,  J.,4T.R.IT4.  TIte  opinion  of  BuUer,  J.,  hai  been  adopted  in  Qreeley 
V.  TbOTton,  4  Greent  47Q.  See  aUo  Story  on  Bill*,  [§|  280,  3SS;]  Parker  r.  Gordon, 
T  Eaat,  385 ;  Elford  b.  Teed,  1  Manle  A  S.  28 ;  Chitty  on  BilU.  421. 

(()  It  wa«  held.  In  Oabnm  v.  Moncure,  3  Wend.  ITO,  that  the  maker  had  tbe 
whole  at  tbe  third  day  of  grace  to  make  payment,  if  he  thiolu  proper  to  leek  tlie 
bolder.  So,  if  a  preeentment  of  a  bill  for  payment  be  to  a  private  indiridoal,  and 
DM  to  a  bank  or  banker,  it  ii  aoffldent  to  make  the  demand  in  the  eTenfng  of  the 
day  of  payment  Triggi «.  Newnham,  10  Hoore,  249 ;  Cayuga  Coanty  Bank  v.  Hnn^ 
2  Hill.  635 ;  Story  on  Billa,  [1  U9 ;]  [Skelton  r.  Dtuthi,  92  III  49.|  It  ii  lettled  b 
Uanadiuetta,  after  a  fnll  diictuaion,  that  tlie  maker  of  a  promiiaory  note  ii  bonod 
to  pay  it  upon  demand  made  at  any  KSBonable  or  reaionable  hour  of  tbe  la*t  day  of 
gnce,  and  may  be  *ned  on  that  day  if  he  fail  to  pay  on  luch  demand.  The  court, 
upon  an  examination  of  anthoritie*,  lay  that  the  weight  of  them  ia  In  fkTor  of  thi* 
canchudim.  Suplca  v.  Franklin  Bank,  1  HeL  4a  Thii  is  aUo  the  letcled  rnle  in 
Haine.  New  Eampihlre,  and  South  Carolhia.  [McKenzte  n.  Dnrant,  9  Rich.  61; 
Ammidown  e.  Woodman.  81  Me.  680 ;  Veazie  Bank  b.  Faulk,  40  He.  109 ;  Pine  «. 
Smith,  11  Gray,  38, 40 ;  (King  «.  Crowell,  61  He.  244 ;]  anlt,  91,  n.  1.  (See  Gordon  n. 
FBrti)elec,15GTay,418;  Eitei  v.Tower,  102  Haai. 6G.)  Coafra,  Wiggle  ».  ThomaKm, 
11  Smedea  ft  H.  462 ;]  [Continental  Nat.  Bank  e.  Towniend,  ST  N.  T.  8 }  Tbia  U 
eqaaUy  the  caae  ai  to  inland  bilU.  Chiity  on  Bill*,  c.  9,  p.  482  i  Ex  parU  Hcdine,  10 
Vw.  SI6i  Bnrbridge  «.  Hanuert,  8  Camp.  lOS. 
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tbinl  day  of  graoe  falls  on  Sunday,  or  a  great  holiday,  as  the 

Fourth  of  July,  or  a  day  of  public  rest,  the  demand  must  be  made 

on  the  day  preceding,  (c)     The  three  days  of  grace  apply  equally 

to  bills  payable  at  eight,'  or  at  a  certain  time ;  (<2)  bnt  a 

*  lOS   bill,  note,  or  check  payable  on  demand,  *  or  where  no  time 

of  payment  is  expressed,  is  payable  immediately  on  pre- 
sentment, and  is  not  entitled  to  the  days  of  grace,  (a)    A  bill, 

(e)  Tusell  o.  Lewii,  1  Ld.  Rajm.  713;  [Moiru  e.  Richirda.  46  L.  T.  210:)  Jick- 
■one,  Richudi,2CainBa,843;  Levlir,  Biut,2  Cainei,  Cw.  166;  Bmurtt  ir.  LsTerint 
S  Wheat  102 ;  Fleming  c.  Fulton,  6  How.  (MiM.)  473 ;  Stetnte  of  MuMuhDMtU, 
1838,  c.  182;  Act  of  Loaiiiani,  1838,  No.  63.  The  luage  l«  wnled  In  commerdal 
matten,  that  U  the  day  of  payment  falli  on  Sunday,  payment  ia  to  be  made  on  Sit 
nrday ;  and  in  Kilgoar  r.  Hilei,  6  Oill  t  John*.  2SS,  it  wai  held  that  the  same  ml* 
applied  to  all  otiier  contiacl*.  But  the  weight  of  authority  ii  the  other  way,  and  io 
all  coDtiacti,  en.'ept  where  the  three  day*  of  grace  are  allowed  bj  the  custom  of  no- 
olianla,  if  the  day  of  performance  fall*  on  Sunday,  the  peribnuance  may  be  on  Monday. 
Areryt;.  Stewart,  2  Conn.  60;  Sailers.  Burt,  20  Wend.  206.  Bystalate  ioVenDODt, 
lS37,irB  coutiact  falls  due  on  Sunday,  it  is  payable  on  Monilay ;  and  though  a  paper 
be  not  entitled  to  grace,  and  falls  due  on  Sunday,  yet  Itbjiaageo/iitplaeetMhtaott 
becomes  payable  on  the  preceding  Saturday,  that  usage  preraCl*  and  governs.  Os- 
borne B.  Smith,  N.  T.  Superior  Court,  December,  1B36 ;  Kilgore  c.  Bulkley,  14  Com. 
863.  Though  the  dayi  of  grace  may  be  ahortened  by  the  falling  of  the  last  dty  of 
grace  on  Sunday  or  other  holiday,  they  are  nerer  protracted  by  the  interTentioa  of 
anch  days.    Story  on  Bills,  [f  838.] 

Id)  Coleman  v.  Sayer,  1  Barnard.  808;  Bayley  od  Bills,  161;  Chitty  on  B9I>, 
844,  846 ;  Dehers  e.  Harriot,  1  Show.  103 ;  J'Anson  v.  Tliomas,  cited  In  Chitty  on 
Billa,  [877.)  On  the  other  hand,  though  the  weight  of  authority  would  aeem  gretdy 
to  preponderate  In  faror  of  the  role  as  laid  down  in  the  text,  yet  it  may  be  consid- 
ered as  a  point  not  entirely  settled,  and  a  different  role  Is  Wd  down  in  Beawta'l 
L.  M.  pL  250 :  and  in  Kyd  on  Billa,  10.  In  France,  while  dayi  of  grace  were  allowed 
onder  the  ordmance  of  1878,  Poihiar  agreed  with  M.  Jouase,  in  his  commentiry,  thai 
a  bin  payable  at  sight  had  no  days  of  grace ;  and  he  justly  olwerTed,  that  it  would 
be  nnreasonable  and  inconvenient  for  a  persoD  who  takes  a  draft,  for  his  aocomnKh 
&tlon,  on  a  jonmey.  payable  at  sight,  to  be  obliged  to  wait  the  days  of  grace  for  hli 
moitey.    Trait^  du  Con.  de  Change,  art.  173. 

(o)  Csramer  r.  Harrison.  2  M'ConJ,248;  Bayley  on  Bms,141;  Chitty  on  Bail, 
fith  ed.  838.  846 ;  Sommerrille  r.  Wiilianu,  1  Stewart  (Ala.).  484.  So  if  a  note  be 
payable  on  lat  MayjSiwf,  it  meana  that  no  days  of  grace  are  intended,  and  there  a» 
none  allowed.    Dumford  d.  Pattenon,  7  Martin  (La.),  460. 

"  Hart  V.  Smith,  16  Ala.  807 ;  Knott  o.  Spooner  c.  Rowland,  4  Allen,  486,  487. 
Venable.  42  Ala,  186 ;  Craig  o.  Price,  23  As  to  checks,  see  8B,  n.  1.  Aa  to  ths 
Ark.  833;  Cribbe  p.  Adams,  13  Gray,  697.  effect  of  lapse  of  time  without  demand 
Cattnt,  Trask  p.  Martin,  1  E,  D.  Smith,  on  paper  payable  on  demand,  see  91, 
605.  See  Nimick  e.  Martin,  7  WeiL  L.  J.  n.  1 ;  Keyea  a.  Fenatermaker,  34  C«L 
8aa  The  allowance  of  days  of  grace  on  820 ;  Goodwin  v.  DaTenport,  47  He.  113; 
bills  payable  at  sight  Is  regulated  by  Chartered  Merc.  Bank  of  India,  L,  and 
•tatnl«  In  many  sUlea.  Walsh  v.  fHrt,  China  s.  Dickson,  L.  B.  8  P.  C  674. 
IS  Wb.  686 ;  Ball  s.  Sackelt,  88  Gal.  40T ; 
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payable  at  so  many  days'  sight,  means  so  many  days  after  legal 
aght  or  acceptance ;  (b)  and  when  the  time  is  to  be  computed  by 
days,  as  so  many  days  after  date,  or  after  eight,  the  day  of  the 
date  of  the  instrument  is,  by  the  modern  practice,  excluded  from 
the  computation.  («) 

It  is  equally  unseasonable  to  demand  payment  before  the  expi- 
ration of  the  third  day  of  grace,  as  after  the  day.  (ij)  The  demand 
must  be  made  on  the  third  day  of  grace,  or  on  the  second,  if  the 
third  day  be  a  day  of  public  rest ;  and  in  default  of  such  demand, 
the  drawer  of  the  bill  and  the  indoruer  of  the  note  are  dis- 
charged, (e)  If,  however,  a  note  be  made  for  negotiation,  at  a 
bank  whose  custom  is  to  demand  payment,  and  to  give  notice  on 
the  fourth  day,  that  custom  forms  a  part  of  the  law  of  the  con- 
tract, and  the  parties  are  presumed  to  ^ree  to  be  governed, 
in  that  case,  by  the  usage.  (/)     The  *  same  rule  applies    *  104 

lb)  Uitchell  V.  Degrmnd,  1  Maton,  ITQ.  If  %  bill  (Mjftbte  at  ao  man^,  M7  lixtj, 
daja'  tight  bt  acerpted,  pagaUt  m  a  given  day,  (djf  Novemter  8,  in  which  Ihe  three 
daji  of  graca  were  in  fai:t  inclodcd,  thtmgh  the  day  of  acceptBnire  did  not  appear  on 
Ibe  )h1I,  the  demand  ii  to  be  made  an  ilia  day  ipedfled  in  the  acceptance.  The  ac- 
ceptor i«  bound  to  that  dnj,  and  it  being,  in  point  of  fact,  the  true  Aaj,  tlie  drawer  and 
iodoraen  would  al«o  be  bonnd,  on  proLeat  and  doe  notice  of  default  of  pajr ment  on 
that  daj.     Eenner  and  Olhera  v.  Their  Crediturt,  20  Martin  (La.),  86;  1  La.  S80,  a.  c. 

(e)  BaylejOD  Billt,  166;  Chitr;  on  Billa,  406,  419 ;  Stray  on  Billt.  [SJ  320,  836 ;) 
IBoehnei  v.  Knickerbocker  Ub  Ini.  Co.,  AS  N.  T.  160.]  A  note  payable  bj  inatal- 
menta  i«  a  good  negotiable  note,  and  the  maker  la  entitled  to  the  days  of  grace  upon 
the  falling  doe  of  each  initaJnient.  Orldtfe  o.  Slierborne,  11  M.  &  W.  374.  [And 
noD-paymeiil  of  one  initalmeDt  render*  Ibe  whole  overdue.  Fituhburg,  ic  Ina.  Co. 
>L  D«¥i«,  121  Haia.  121  ] 

(d)  No  tiaage  or  agreement,  tacit  or  axpreu,  of  the  partiei  to  a  note,  will  accel- 
emte  Ihe  time  of  payment,  and  bind  the  maker  lo  pay  it  at  an  aarlier  day  than  tiiat 
flzed  by  law.    Hechanica'  Bank  v.  Mercliants'  Bank,  6  Hel.  IS. 

(•)  Coleman  d.  Sayer,  Str.  620;  Witfen  v.  Robeni,  1  E>p  20) ;  Leavitt  d.  Biraa, 
SN.H.14;  Mill!  >.  United  State*  Bank,  11  Wbeat.  481.  A  bill,  payable  at  •»  many 
day*  after  date,  mu*t  be  preaentsd  by  the  period  of  it*  maturity.  It  payable  on  de- 
mand, or  at  ught,  or  at  lo  many  day*  after  tight,  it  mutt  be  preiented  in  a  reaionable 
time,  nnder  the  clKDnutaneei.  Biory,  J.,  4  Hawa,  846 ;  Story  on  Bills,  [{  S26.|  In 
Grant  e.  Long,  13  La.  40!,  it  wa*  held  that  a  bill  of  exchange,  payable  ninety  day* 
after  date,  mmt  be  preiented  for  payment  the  day  It  became  due,  or  the  drawer  would 
be  diacharged.  The  conrt  held  lo  the  rule  ao  ttrlctly,  at  not  btbu  to  admit  any  es- 
cuae.  eren  of  two  daya  from  the  laat  day  of  grace,  deriied  tnm  the  irregularitiea  of 
the  mail     See  npra,  p.  82. 

(/)  Rennero.BankofCo(QmbIa,0Wheat6ei;  Hill* v. United SUlei Bank,  11  Id. 
411 ;  Bank  of  Waahlngton  r.  Triplet!,  1  Feter*,  26;  Bank  of  Cotombla  v.  Fittliugh, 
I  Hmt.  4  Q.  a» ;  PUnlen'  Bank  a.  Markham,  6  How.  (liiaa.)  8ffT ;  B.  r.  6  Ilan-.  *  J. 
IW;  14  Han.  808;  17  id.4&3;  SCauL48B. 
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when  a  bank,  by  us^^e,  treats  a  particular  day  as  a  holiday, 
though  not  legally  known  ag  such,  and  make  demands,  and  gave 
DOtice  on  the  day  preceding ;  the  parties  to  a  note  discounted 
(here,  and  conusant  to  usage,  are  bound  by  it.  (a)  Though  a 
bill,  payable  at  a  given  time,  has  never  been  presented  to  the 
drawee  for  acceptance,  the  demand  upon  the  drawee  for  payment 
IB  to  be  made  on  the  third  day  of  grace  ;  for,  by  the  usage  of  the 
commercial  world,  which  now  enters  into  every  bill  and  note  of 
a  mercantile  character,  except  where  it  is  positively  excluded,  s 
bill  does  not  become  due  on  the  day  mentioned  on  ita  face,  but 
on  the  last  day  of  grace,  (i) 

7.  Of  Notlo*  to  Drawer  and  Indonar.  —  There  is  no  part  of  the 
learning  relating  to  negotiable  paper  that  has  been  more  critically 
discussed,  or  in  which  the  rules  are  laid  down  with  more  pre- 
cision, than  that  which  concerns  the  acta  requisite  to  fix  the 
responsibility  of  the  drawer  and  indorsers,  and  the  acts  and 
omissions  which  will  operate  to  discharge  them.  True  policy 
consists  in  establishing  some  broad,  plain  rules,  easy  to  be  under- 
stood, and  steady  in  their  obligation. 

The  holder  must  not  only  show  a  demand,  or  due  diligence  to 
get  the  money  of  the  acceptor  of  the  bill  or  check,  and  of  the 
maker  of  the  note,  but  be  must  give  reasonable  notice  of  their 
default  to  the  drawer  and  indorsers,  or  to  their  regularly  au- 
thorized agent,  to   entitle  himself  to  a   suit   against   tbem.  (^e) 

{a)  Citj  Buk  r.  Cotler,  3  Hck.  414. 

(£)  Bank  of  Wuhinston  u.  Triplet!,  1  Petert,  26. 

(e)  Hejlf n  t>.  Adamion,  2  Burr.  669;  Roibtoa  «.  Atpinkll,  Doag.  ATfi;  WUliams 
V.  United  Statei  Bank,  2  Felen,  96.  The  dpOMUid  and  ootice  to  the  indoner  m* 
equally  requiuie,  tlioagh  he  indorse  the  note  after  it  i*  due.  Slockmaa  s.  Riler, 
2  M'Cord,  308;  Poole  v.  Toiieson,  1  id.  lOS.  Notice  to  an  agent  haring  general 
power  to  iranuct  the  buitneu  of  hii  principal  ii  good,  if  tite  principal  be  abroad,  bnt 
not  if  the  agent  hai  only  certain  ipecial  poweri.  De  Lisardi  v.  Ponxerin,  4  Bob. 
(La.)  S&i.  Notloe  to  the  Irgal  rtpraaiativt  I*  good,  if  the  party  be  dead,  and  tba 
notary  doe*  not  know  who  I«  the  executor  or  adminiitrator.  FiUow  v.  Uardenuui, 
S  Hamph.  G38.  Notice  ii  not  good  ualeat  a  proteit  of  the  bill  «r  note  precede  tha 
not[ic]e.  Union  Dank  of  Loniiiana  r.  Fontenean,  IS  Rob.  (La.)  ISO.  In  Barker  v. 
Andenon,  31  Wend.  3T2.  Mr.  Jiuiioe  Cowen  condndei  npon  a  critical  examinatim 
of  the  caiet,  tliat  a  dierk  ig,  to  all  eueotial  porpoieal  a  bill  of  ezcliange,  and  that  tb« 
holder  must  um  due  diligence  to  jiretenC  it  to  the  drawn  fbr  payment,  before  iie  CMt 
charge  either  the  drawer  or  indoner,  both  of  whom  itand  in  the  light  ol  auretiea; 
that  nothing  would  excuM  the  want  of  thla  diligent  preienlnient  bat  tbe  absence  oC 
flmdt  In  the  Itandi  of  tlie  dmwce  when  the  check  was  drawn,  or  fraud  in  tbe  diawar 
In  abtlracting  the  fund*.    The  court  it«elt  gare  no  opinion  on  the  point     But  I 
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The  isdoiMr,  to  whom  notice  *  U  duly  giren,  is  liable*  *  105 
althoagh  notice  be  not  given  by  the  holder  to  the  drawer, 
or  a  prior  iudorser,  and  this  is  the  case  equfdly  as  to  foreign  and 
inland  bills  and  checks.  The  indorsemeot  is  equivalent  to  making 
a  new  bill,  and  the  bolder  may  resort  to  him,  without  calling  od 
any  of  the  other  puties ;  and  it  is  the  business  of  the  indorser, 
cm  receiving  noUce,  to  give  like  notice  to  the  drawer,  and  all 
persons  to  whom  be  means  to  resort,  (a)  The  object  of  the 
notice  is  to  afford  an  opportunity  to  the  drawer  and  indorsers  to 
obtain  security  from  those  persons  to  whom  they  are  entitled  to 
resort  for  indemnity.  Notice  to  one  of  several  partners,  or  to  one 
of  several  joint  drawers  or  indorsers,  is  notice  to  them  alL  (i)  ' 

■p|»«hend  that  tlii*  doctrine  o  to  cb«ck«  iiuij  be  qiustioiied.  A  check  diffen  frpnt 
■  bill  of  exchange  in  wTcni  pwticnlui.  It  hu  do  day ■  of  grace,  and  require!  no 
ACceptaiKC  diatinct  tn>m  prompt  payment.  Tlte  drawer  of  a  check  ii  not  a  twntj, 
bat  tlie  prinuial  debtor,  a*  much  aa  tlie  maker  of  a  promiiaory  note.  It  i«  an  abao- 
late  appropriation  of  ao  raoch  money  in  llie  handi  of  the  banker  lo  the  holder  of  the 
ehedc,  and  tJteta  it  ought  to  remain  until  called  for,  and  the  drawer  lu«  do  reuon  to 
complain  of  delay,  nnlee*  upon  the  intermediate  failure  of  hit  banker.  Dy  unrea< 
■onable  delay  In  inch  a  caae,  the  bolder  takei  the  riik  of  tlie  failure  of  Ihe  pcnon  or 
bank  on  whicli  the  check  is  drawn.  Tbii  i«  quit«  dlttinct  from  the  ilrict  rule  o( 
diligence  applicaUe  to  a  lurety,  in  which  light  ttandi  tlie  iudoner.  See  Story  on 
FnMDiaaon'  Notei,  ($|  490, 408,  n.,]  to  the  aame  point.  It  ii  true,  howcTer,  tliat  tliera 
it  BO  mnch  analogy  between  checka  and  Ulli  of  excliange,  and  negoliable  notea,  that 
tliey  are  fraqaently  tpoken  of  witliont  dlfcriminaiion,  ai  tee  aslt.  To,  77,  76,  104. 
Since  the  abore  cate  in  21  Wendell,  Ihe  ditiinctiun  between  cliecki  and  noCei  ha« 
beeajndiciaUy  teltled  In  Little  v.  Phmnix  Bank,  2  HiU  (K.  Y.),  425,  and  held,  thatni 
bMweeo  drawer  and  liolder  of  a  check,  delay  in  presenting  it  did  not  ditcharge  tlie 
maker,  nnleit  loia  be  ihown ;  btit  that  between  the  bolder  and  iudorser  of  a  check, 
the  otnal  diligence  was  requiiile.  The  case  of  Kemble  v.  Milli,  1  Mann.  &  0. 757,  It 
to  the  aame  effect,  and  tliat  want  of  notice  of  the  diBhunnr  of  a  check  is  eicused, 
U  the  maker  had  no  right  to  draw,  or  the  kolder  had  remaed  no  damage  from  waat  of 
mptice.    a.  r.  Robinton  v.  Ilawksford,  [a  Q.  B.  62.'] 

(a)  Bomley  e,  Fnizier,  Str.  441;  Heylyn  e.  Adamion,  i  Burr.  600;  Bickfbrd  o. 
Ridge,  2  Camp.  6311;  CbUty  on  Bills,  c.  10,  6-30. 

(&)  Porthouse  v.  Parker.  1  Camp.  82;  Harrii  v.  Clark,  10  Ohio,  5.  Judge  Story, 
In  hi«  Treatise  on  BUIs,  {})  306,  362,  SS9,]  says,  that  notice  to  eHcb  Joint  drawer  or 

>  As  to  ttMlawof  cbMk*,eee88,  D.  1;  to  bind  him,  Cocke  o.  Bank  of  Tennessee, 

78,  a.  1 ;  01,  n.  1.  6  Hamph.  61.     But  as  auggeated  in  note 

1  NvtSct.  —  WtiB  thetid  rscMre.  —  The  {b),  it  Is  held  that  Joint  owners  of  a  note, 

tMtlaoonfirmedas topartoenby Booldin  not    partners,   who    jointly   indorse   the 

c.  Page,  24  Mo.  604;  [Hubbard  c.  Mat-  lame,  must  both  have  notice,  to  charge 

tbew*,  U  N.  Y.  48 ;]  and  If  one  dies,  notice  both,  and  perhaps  to  charge  rilher.  Stal« 

aboold  be  giveo  to  the  surrivor  to  bind  Bank  t.  Elanghter,  T  Bhickf.  ISS;  Hieer 

Ike  flrni,  SIxcomb  e.  Uxardl,  21  I^.  An.  b.  TrOTlnger,  T  Uliio  BL  281.   (So  demand 

US;  aad  to  (be  execDtor  of  the  deceased  noat  be  made  on  all  the  Joint  maken  of 
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What  is  reasonable  notice  to  the  drawer  or  iodorser  is  sometimes 
said  to  be  a  questioD  of  law,  and  at  other  times  to  be  a  queatioa 

fodoner,  if  thej  be  not  psrtiien,  ii  reqaitite  to  bind  them,  and  that  notice  to  oae  im 
■tot  luffldent  for  all.  Tlie  ua«e  before  Lord  EUenborongh  it  one  where  the  bill  wa* 
accepted  by  one  of  three  defenilanti,  who  do  not  appear  by  the  cue  to  be  mercantile 
partner*,  and  the  ditlionor  of  It  «rai  of  courae  known  to  bim,  and  the  Chi^  Juatic« 
•aid,  that  the  knowledge  of  one  wa*  llie  knowledge  of  all.  The  case  li  rerj  brief 
and  tooie ;  but  the  decision  in  Ohio  wai  to  tlie  very  point,  and  on  due  coniideration, 
the  court  aaid,  tliat  tlie  tliree  Joint  and  Mverai  promiiori  were  in  the  lifcht  of  partners 
in  tJMt  particular  tranaaciion.  But  Btili  I  tbiuk  it  may  he  qaea^oned  wiietber  tlia 
better  doctrine  be  not  in  favor  of  notice  to  eacli  Joint  maker  gr  drawn,  when  ihey 
are  not  regular  partnen.  That  is  tlie  judgment,  after  an  elaborate  diacuaiion 
in  Slicpard  v.  Hawley,  1  Conn.  867;  and  see  also  Bank  of  Chenango  d.  Root, 
4Cowen,126;  WiUi*  v.  Green, 6  Hill  (N.T.),232;  Union  Bank  n.WiUli,  8  Met.  6(H; 
Dabney  v.  Siidger,  4  Smede*  &  M.  74S,  to  the  a.  f.  ;  Story  on  Promiwory  Note*, 
[S  255.]  The  holder  of  the  bill  or  note  i»  not  bound  to  give  notice  of  non-pay  meat 
to  any  of  tlie  indoneri,  except  thole  he  intend*  to  charge,  and  the  indoraer  who  tm» 
notice  mu«t  give  hi*  prior  indorvers  notice,  if  he  imenda  to  look  to  thein  for  Indem* 
nity.  Bayley  on  Bill>,  228 ;  Valk  d.  Bank  of  tlie  Slate,  McMulIaii,  Eq.  414 ;  Carter 
e.  Bradley,  19  Me.  62.  Mr.  Justice  Story  (Story  on  Bill*.  (S  272,])  ii  of  opinim  that  in 
the  case  of  a  qualified  or  conditioual  acceptance,  a  due  prote*t  and  notice  to  the  antcL 
cedent  parties  ia  lUll  requisite  in  order  to  bind  them,  though  the  conditions  be  oom- 
plied  with  before  the  tnll  becomes  payable.  For  thit  be  dtea  Fothier,  (De  Cbai^[e, 
D.  47,  48,]  in  oppotition  to  Bayley  and  Chitty  on  Bills. 

a  note,  in  order  to  charge  the  indoner.  Ac.,  stated  antt,  88,  n.  2,  ha*  been  thoi^ht 

Arnold  e.  Dresser,  8  Allen,  41)5;  [Britt  entitled  to  notice  of  dishonor.    Byles  om 

V.  LawBon,  IS  Hun,  123.    But  such  de-  B.,   10th  ed.  200;  Turner  v.  Stonea,   1 

mand  is  not  neceiiary  upon  ail  the  mem-  Dowl.  ft  Lowndes,  122,  181.     See  Smith 

bers  of  a  partnership.    Oales  d.  Beei:her,  tr.  Mercer,  L.  R.  S  Ex.  61;  Hopkina  ■. 

SON.  T.  GI8.])    And  if  one  partner  is  the  Ware,  ante,  88,  n.  ].    At  least  the  note 

,  maker  and  another  tlie  indoraer  of  a  note,  must  not  Ite   kept  for  an  unreasonable 

the  latter  inn*t  liave  notice.    Foland  v.  time  after  ditcoreiy  of  Its  wonhlessneta, 

Boyd,  23  Penn.  St.  276.  z*  to  tite  prejudice  of  Itie  vendor**  podtioa 

The  indoner  of  an  overdue  note  it  a*  In  reipect  of  other  partie*.    Pooley  «. 

mnch  entitled  to  notice  at  if  it  had  been  Brown,  11   C.  B.  h.  a.  GGQ ;  Robson  w. 

Indorsed    before    maturity.      Tyler    ■>.  Oliver,  10  Q.  B.  704. 

Toung,  80  Penn.  St.  148.     And  one  who  W/tmandloicliat  PIacttabeiait.~Th« 

has  transferred  a  note  without  becoming  doctrine  of  the  text,  106  and  note  (<),  i* 

liable  as  indoner,  but  who  is  chargeable  sustained  by  Prideaui  o.  Criddle,  L.  R.  4 

on  tbe  ground  of  failure  of  contlderation,  Q.  B.  466, 491  i  Fitchbnrg  Bask  e.  Periey, 


z>  Notice  to  one  of  two  eiecntora  it  Warren,  122  Mast.  79.    The  geiteml  role 

nffldent  Carolina  Nat.  Bank  v.  Wallace,  baa  been  stated  to  be  that  any  one  ia  en> 

18  S.  C.  347.    So  i*  notice  to  a  bankrupt,  titled  to  notice  who  has  a  remedy  awa 

even  after  adjudication  and  appointment  against  tome  one  else  when  compelled  M 

ofatslgnee.   £zpurMBaker,4Ch.D.T96.  pay.    Tamer  d.  Samson,  2  Q.  B.  D.  21. 

So  also  notice  to  executor  named  in  will  See  alao   Ray  v.  Smith,  IT  Wall.  411  j 

thoBKh  not  yet  appointed.    Qoodnow  r.  Thlelman  t>.  Guel>le,  82  La.  An.  280. 
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of  fact.  The  question  of  reasonable  notice  is  nsually  compounded 
of  law  and  fitct,  and  is  a  matter  dependent  upon  the  circumatOD- 
ces  of  each  particular  case,  and  proper  for  the  decision  of  a  jury, 
Quder  the  advice  and  direction  of  the  court ;  and  the  mixed 
question  requires  the  application  of  the  powers  of  the  court  and 
jury,  (e)     The  elder  cases  did  not  define  what  amounted  to  due 

(e)  TlaiM  V.  Brown,  1  T.  B.  Ifl7;  Darbiiliira  v.  Farker,  6  Eut,  3;  Hilton  n. 
StH^Ard,  e  Eut,  It,  in  lutis ;  Bateman  d.  Josepli,  12  Eait,  433 ;  CbMapeake  loa.  Co. 

S  AUm,  4SS ;  Tra«  b.  Colltiu,  3  Allen,  4S8 ;  Bennett  v.  TotniK,  18  Penn.  SL  261 ;  Smith 

Wert  RiTer  Bank  v.  Taylor,  31  N.  T.  128.  v.  Elilier.  21  Penn.  St.  222;  Bell  d.  H*g~ 

Bat  the  lateit  tourie  it  for  the  holder  to  entown   Bank,  T    Gill.  218,  281 ;  Hunt 

glre  notk-e   himieir   to  atl  the    partiet  ■>.  Ma;bee,  3  Seld.  (7  N.  T.)  266,  7Ji; 

■galnit  irhou  he  may  with  to  proceed;  Brighton  Market  Bank  v.  Phllbrick,  40 

io  wtucb  caw  he  miut  give  it  within  the  N.  H.  606,  G09.     See  Porter  o.  Jadtoo,  1 

time  allowed  him  for  giving  it  to  hU  im-  Gray,  17S ;  Gny  v.  Bell,  2  Blch.  67,  72. 

mediate   Indoner.    Rowe  d.  Tipper,  18  But  compare  Wyman  v.  Adami,  12  Ciub. 

C.  B.  240 ;   Bylei  on  BUli,  c.  22,  at  that  210 ;  Burtaeiter  t>.  Barron,  17  Q.  B.  82& 

caie.    The  general  rule  ii  the  aame  al-  SeelO«,D.l,andi)oteoniiegligence,an(c, 

though  the   paper  I*   indorsed  from  one  ii.  Therule  iaiaid  tobe  thatif  tbepartiet 

Io  another  agent  for  ccrilection  inenlf.  do  not  redde  in  the  same  place,  and  notice 

Farnieii'  Bank  of  Bridgeport  c.  Vail,  21  U  eent  by  nnil,  it  may  be  aent  on  the  day 

H.  T.  435 ;  Woodland  p.  Fear,  T  EL  &  Bl.  of  tlie  default,  and  It  mnit  be  pnt  Into  tlie 

619, 622.  Cr.  Hare  b.  Henty,  aide,  88,  n.  1 ;  poit^offlce  in  time  to  go  by  one  of  the 

and  the  isine  principle  ia  applied  in  deter-  matli  which  leave  the  neit  lecular  day 

mining  who  it  holder  for  the  parpoae  of  after  dishonor,  provided  the  roaii  of  that 

l^viog    notice.   Bowling  p.   Harriaon,   6  day  ia  not  closed  at  an  nnreaaonably  early 

How.  218 ;  Weit  River  Bank  n.  l^ylor,  84  hour.  But  it  need  not  neceMariiy  be  aent 

H.  T.  128 ;  Hanuhetler  Bank  v.  Fellows,  in  time  for  the  Snt  one,  and  if  the  mail 

SPoit.  (28  N.H)  802,811;  Greene  o.  Far-  be  cloMd  before  a  reaaonable  time  after 

ley,  20  Ala.  822  ;  Wameiit  Bank  v.  But-  eariy  bnilueii  boDT*  on  the  day  after  dia- 

trkk,  11  Gray,  387 ;  pott,  106,  n.  [d).    Bnt  honor,  or  if  there  be  no  mail  lent  out  on 

•ee  /a  re  Leedt  BankingCo.,  L.  R.  1  Kq.  1,  that  day,  then  the  notice  mnit  be  depoe- 

ai  to  which  Hr.  Juallce  Bylet  obterrei  ited  In  time  for  tlie  next  poiiible  poat 

that  the  earlier  deeitioni  were  not  brought  thereafter.    Lawion  v.  Farmen'  Bank,  1 

nnder  the  nothw  of  tlie  Vive- Chancellor;  Ohio  St.  200 ;  SlephenaoD  v.  INekaon,  24 

and  United  State*  v.  Barker,  %  Paine,  810.  Penn.  St.  148;  Hllchell  v.  CroM,  2  R.  L 

The  question  of  what  li  a  reaaonable  437 ;  Hancbeeier  Bank  c.  Fellowi,  8  FotL 

tine  ie  aaid  (In  Bylei  on  Billi,  c.  23,  6th  (2B  K.  H.)  803;  Burgeu  s.  Vreelaod,  4 

Am.  ed.  [274])  to  be  a  qneition  of  law  Zabr.  Tl;  Knott  s.  Venable,42  Ala.  ISO; 

depending  on  the  facta  of  each  particular  Weat  River  Bank  s.  Taylor,  34  N.  Y.  128, 

CMe,  and  the  American  note  lUlei  that  186 ;   Hukell  n.  Boardman,  3  Allen,  88 ; 

0M  American  cate*  go  the  aame  way  with  [Seaton  c.  Scovllte,  18  Sana.  488.  That  the 

nmaitaUe  unanimity.    Walker  v.  Btet-  notice  must  he  sent  by  the  flnt  conven- 

•OD,  14  Ohio  Bt.  80 ;  Linville  e.  Welsh,  20  lent  and  practicable  mail  of  the  following 

Ho..  203.    See  Wl^nt  v.  Bnrkham,  10  day,  see  Smith  >.  PouUlon,  87  K.  T.  600 ; 

Waa  m.    So  M  to  doe  diUgenee  in  gen-  a.  a  28  Hun,  628.]  Bee  Gladwell  p.  Turner, 

•nl,  lABbert  «;  Ohisalln,  9  How.  669;  L.&eBx.IO.    When  both  pwtiM UTe In 
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diligence  in  giving  notice  of  the  dishonor  of  ft  bill,  with  that 
exACtnesB  and  certainty  wbioh  practical  men  and  the  business 

0.  Btnk,  6  Crunch,  Z78 ;  Mar.  Ini.  Co.  e.  Ruden,  ib.  33S ;  Tajlor  r.  Birden,  8  Jobna. 
173;  Story  on  Bitti,  [S  286.]  In  BnhaD  n.  lUgland,  Hlnor(Ala.),  86,«1i&tu  reuoix 
mble  notice  to  an  indoner  »m  held  to  be  a  qneation  of  fact  for  a  jary.  In  Afiiiar  b. 
Beera,  7  Cowen,  ~06 ;  Tlie  Bank  of  Ctdumbia  v.  La«rr«nce,  1  Petera,  678 ;  and  Bemec 
V.  Downer,  23  Wend.  S20,  It  wai  held  that  the  reaMuableneu  of  notice,  or  deinand, 
or  due  diligence,  wlien  the  facta  were  aettled,  wai  a  qneation  of  law  for  the  court, 
and  not  a  qaeatlon  of  &ct  for  a  Jurj.  But  the  queatfcm  ii  ao  miied  up  witli  ctrcnnv 
ttancet,  and  !■  go  eomponnded  of  the  ingiedienta  of  law  and  fact,  that  it  will  l>e 
fband,  in  practice,  very  difllcalt  to  letaln  on  the  bench  the  exclnuTe  juriadlction  at 
the  question.  In  Ohio,  bj  act  of  IB20,  bonda,  billa,  and  notei  for  money,  and  payable 
to  order  or  bearer  or  auigni,  are  declared  to  be  negotiable  by  indaraement  thereon, 
to  aa  to  enable  the  aaaignee  to  sue  in  hii  own  name ;  and  if  demand  be  made  at  the 
time  the  aame  becomei  dae,  or  wilhia  a  rfoKHiable  lime  tlifreafler,  it  shall  be  adjudged 
dat  diligence,  sufficient  to  charge  tlie  indorKr.  Statulei  of  Ohio,  1831;  Cliaae'a 
Statotes  of  Ohio,  iU  1137. 

tlie  lame  place,  notice  muit  be  glren  In  [See  Forbes  n.  Omaha  Nat.  Bank,  10  Nd). 
time  (D  lit  recalled  in  the  coane  of  the  day  338.]  But  it  is  generally  thought  not  to 
following  the  dny  of  dishonor.  Byles  on  be  sufficient,  in  the  caae  of  the  amaller 
B.c22,10thed.2Sl,cltiagScotti>.lJSbrd,  towns,  lo  leave  notice  at  the  post-atBc« 
0  East,  317,  and  other  case*.  It  has  been  of  tlie  town  in  which  the  peraou  to  wbaoi 
held  that  la  a  large  commercial  city,  at  Lt  is  addressed  resides,  csiiecially  when 
least  when  the  distance  U  considerable,  it  there  doe*  not  appear  to  have  been  & 
1)  sufficient  to  put  the  notice  into  the  post,  penny-post,  unless  the  notice  wa>  aetnaUy 
if  in  the  ordinary-  coone  it  would  arrive  received,  and  In  season.  Manchester  Bank. 
within Iherequircdtime.althoughitisnot  s.  FeUowa,  6  Foat  {23  N.  H.)  302,  810; 
in  fact  received.  Waiter*  v.  Brown,  15  Bowling  i<.  Harrisoo,,G  How.  246;  Qyalop 
Ud.  2B6;  Faton  v.  Lent,  4  Doer,  281;  v.  Jones,  3  McL.  00;  Shaylor  r.  Mix,  4 
Ehoemaher  e.  Mechanics' Bank,  GO  Penn.  Allen,  331;  Cabot  Bank  c.  Warner,  10 
BL7».  See  Sbaylor  u.  Mix,  4  Allen,  301,  Allen,(S2;  Vance  d.  Collin*.  G  Cal,436: 
8G2;  Foster  n.  Sinealh,  2  Iiich.33S;  Cos-  DavisB.Bankof  Tennewee,iSneed,S90; 
'  tin  V.  Rankin,  8  Jones  tN.  C.),  EST,  330;  Costin  t>.  lUnlcin,  tupm;  Bowling  b. 
Remington  d.  Harrington,  8  Ohio,  GOT,  Arthur,  84  Miss.  41.  See  further.  Van 
610;  Shelbnme  Falls  N.  Bank  d.  Towns-  Veoliten  v.  Prnyn,  3  Kern.  (13  H.  T.) 
ley,  102  Mass.  177 ;  [*.<;.  107  MaM.  441;]  G40;  [Carolina  NaL  Bank  o.  Wallace,  13 
Qladwell  e.  Tamer,  L.  R.  5  Ex.  5B.  But  S.  0. 347.  Of  coune  if  notice  is  actually 
(ee  Hunt  r.  Maybee,  8  Sel J.  286, 271,  and  received  the  mode  of  sending  becomes 
caae*  cited  below.  This  is  sometimet  immaterial.  Dicken  d.  Uall,  87  Fenn.  Sl 
reguUted  by  aUtute.  RandaU  v.  Smith,  879 ;  Firat  Hat.  Bank  d.  Wood,  Gl  V(.  471. 
81  Barb.  4G2.  And  notice  may  be  left  at  It  has  been  held  tliat  if  no  one  ia  found  at 
the  posl-offlce  to  which  it  is  addressed,  the  phu»  of  business  of  the  indoraer,  no- 
if  the  person  to  whom  it  is  addressed  doe*  lice  may  be  sent  through  the  mail.  Jolin 
«ot  lire  in  the  place,  but  only  receives  v.  City  Nat.  Bank,  62  Ala.  G29.]  The  lan- 
liis  letters  there.  Barret  v.  Eraas,  28  guage  of  some  of  the  above  ca*e*  i*  vei; 
Uo.  331;Neviiu  v.  Bank  of  Lansing-  itrong,  and  hardly  leaves  room  for  tiiees- 
bargh,  10  Mich.  647 ;  Bondnrant  p.  eeptlon  of  large  cities  above  Indicated. 
Everett,]  Met  {Ky.)e68;  New  Orleana  The  holder  may  avail  hinuelf  of  notic* 

Canal  ft  B.  Co.  n,  Barrow,  2  La.  An.  82&     aent  through  the  pott  to  an  Indoraer  living 
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of  life  r«qaired.  AccordiDg  to  the  modem  doctrine,  the  noUca 
must  be  given  by  the  first  direct  and  regalsr  conveyance  ;  and 
if  to  the  drawer,  it  must  be  according  to  the  law  of  the  place 

in  tka  Mune  place  with  him*^,  by  an  nndBnUodiDgi  of  diihooor,  aod  of  d»- 

intemediate    indoner  litius   eliewbere.  muid  ot  pttjinent,  tb«  notice  i«  (ufflrieol. 

WMtBiTeTBaDkc.Ta7lor,84N.T.128i  B;le»  on  Bill*. c.  23.  lOth  ed.  275  (ifter 

T^M  u.  CoUbu,  8  Allen,  438.  commoitliiK  on  Sobtrta  v.  Palmer,  108, 

Tbecaae«DnUie]MiDUnieilti(ioed;i«(,  D.(e),uidlBing.N.C.lM);  Panlv.Joel, 

107,  n.  id),  an  unmeroni.    A*  to  what  4  Hurlst  4  N.  856:  8  id.  465;  Bnrkam  a. 

dntBDCeof  thapoctrcfficerromtbepaTtj'i  Trowlwidge,   9   Mich.   309;    Burgni  v. 

n^dencc  b  not  too  great,  tee  Fo*ler  v.  Treeland,  4  Zabr.  71.    [That  the  demand 

SiD«alh,  3  Rich.  338.    A>  to  what  post-  tnait  b«  italed,  tee   Page  v.  Gilbert,  60 

oOcc  notice  in>7  b«  aeat  to.  Van  Vcchten  He.  4S& ;  noie  to  Cromer  r.  Ptatt,  2fl  Am. 

».  Prtirn,  3  Kern.  (18  N.  T.)  M9;  Heoecs  Hep.  606.    But  aee  Crraner  v.  Piatt,  ST 

Bank  p.  Veati,  6  Dcnio,  S30;  3  Comit  Mich.  132.] 

442 ;  Montgoaier)'  Countr  Bank  n.  Manh,  Th«  notice  miut  not  no  miadescribe 

5  8«ld.  (T  N.  T.)  181 ;  Morion  v.  WeitcoU,  tbe  inttrnmeot  that  the  defendant  m»j 
8  Cash.  426;  Cabot  Bank  n  Rattell,  4  be  led  to  confoutkd  It  with  mom  other. 
Oraj,  Ul;  Handieatcr  Bank  x.  WMte,  Cook  v.  Lllcbfleld,  6  Seld.  (9  K.  Y.)  27B. 
10  Foil  (30  N.  H.)  456 ;  Woodt  a.  Neeld,  Compare  Hodg«  c.  Shnler,  22  N.  T.  114  j 
44  FeiuL  St.  86 ;  Bank  of  J*,  v.  Toumil-  Bank  of  Coopentown  v.  Woodi,  28  N.  T. 
too,  0  La.  An.  IS-J;  [Central  Nat.  Bank  646,  661;  ArliMni'  B«nk  r.  Backn*,  36 
p.  Adami,  11  B.  C.  462.]  N.  T.  100.  104.    And  it  mutt  reaionablr 

When  tbe  [ndorter  writet  tbe  name  of  appriie  the  party  of  the  particnlar  paper 

6  place  alter  hi*  lignatQie,  it  it  taken  ai  on  which  be  ii  longht  to  be  cliarged, 
a  direction  to  lend  notice  to  that  addieia ;  Thu*  the  omiaiion  of  the  maker*!  name 
and  It  ia  (uffldent,  and  perhapi  neceMtrj,  boi  been  held  to  invalidate  iL  Home  Lia. 
to  follow  the  direction.  Banlett  v.  Rob-  Co.  e.  Green,  ID  S.  Y.  618.  But  a  mla- 
biaaa,  0  Bosw.  306;  Baker  t>.  Moirii,  26  description  or  other  error  which  doe* 
Barb.  138;  Horriin.  Bunon,4Sandr.  98;  not  mUlead  \»  immaterial.  Bromage  v, 
Dariif. BankofTenDeasee,4  8oeed, 390.  T«nghan,9Q.B.  GOB ; Mellenh c . Rippen, 
8o  aa  to  prior  paitiea,  at  leaat  if  thedireo-  7  Each.  6T8;  Dennittonn  v.  Stewart,  17 
ttod  doca  not  eanaa  a  loet  of  time  and  How.eOB;  TobejE.  Leniiig,,ll  Penn.  St 
pat  tbem  hi  a  worw  lituatioo.  Sbelton  488;  GUI  b.  Palmer,  29  Conn.  54.  A 
V.  BraitbwMte,  8  M.  &  W.  262, 266.  So,  notice  witbont  date  and  not  lUiing  the 
•ending  notice  to  a  drawer,  addreaaed  da^  of  prateit  ha*  been  held  eulBdent. 
■>  tbe  bill  ii  dated,  l«  at  leaat  eridence  Artlian**  Bank  v.  Backui,  36  N.  Y.  100; 
from  wbieb  a  jnr7  may  And  due  diligence,  tee  Yonngai'.  Lee,  12  K.  Y.  651 ;  [Ex porta 
noleaa  the  holder  knowi  that  the  drawer  Lowentbal,  9  L.  R.  Ch.  591  ]  Bat  tee 
IIto*  eliewbere.  Bnrmeeler  v.  Barron,lT  Wfnn  v.  Alden,  4  Denio,  163.  Bat  a 
Q.  B.  82S ;  Reice  v.  Stmthert,  27  Fenn.  notice  Hating  that  the  note  wai  protested 
St-  249.  Bnt  tee  Carroll  f.  Upton,  3  for  non-payment  at  a  date  which  wm  be- 
Cocntt.  S72;  Rnii7oas.Hontfort,Bn(bee,  fbre  the  note  fell  due  hat  been  held  iotnf- 
S71.  flcienL     EUing   r.   Schuylkill  Bank,  I 

^fficietcy  of  a*  CbnlcRft.  — Tbe  trve  (Barr)  Fenn.  St.  355;  Townsend  a.  L» 

mle  Is  tbongbt  to  be  that  where  a  notice  rain  Bank,  2  Ohio  St.  346.     See  farther, 

of  diafaoDor  conTeyt  expreialj  or  iqipti-  Armstrong  v.  Thraston,  11  Hd.  148, 167 ; 

«dljan  tatimation  InteUigible  to  onfinarf  [Reynoldt  e.  Applenun.  41  Hd.  S1&.] 
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where  the  bill  was  drawn,  and  if  to  the  indorsera,  according  to 
the  law  of  the  place  where  the  respective  iodorsemeate 

•  106    were  made,  (rf)      This  means  the  first  •  mail  that  goes 

after  the  day  next  to  the  third  day  of  grace  ;  so  that  if  the 
third  day  of  grace  be  on  Thursday,  and  the  dmwer  or  indorset 
reside  out  of  town,  the  notice  may,  indeed,  be  sent  on  Thursday, 
bat  mu»t  be  put  into  the  postroffice  or  mailed  on  Friday,  so  ns  to 
be  forwarded  as  soon  as  possible  thereafter ;  and  if  tlie  parties 
lire  in  the  same  town,  the  rule  is  the  same,  and  the  notice  must 
be  sent  by  the  penny-post,  or  placed  in  the  office  on  Friday,  (a) 
Tlie  law  doea  not  require  excessive  diligence,  or  that  the  holder 
should  watch  the  po8tM>flSc6  constantly,  for  the  purpose  of  receiv- 
ing and  transmitting  notices.  Reasonable  diligence  and  atten- 
tion is  all  that  the  law  exacts ;  (()  and  it  seems  to  be  now  settled, 
that  each  party  successively,  into  whose  hands  a  dishonored  bill 
may  pass,  shall  be  allowed  one  entire  day  for  the  purpose  of 
giving  notice,  (c^)'    If  the  demand  be  made  on  Saturday,  it  is 

(d)  StOTj'  on  Bilk.  [%  2SG.]  Until  an  act  of  the  Aaieniblj,  lince  1823,  id  Louiiuuii, 
the  pott-offlce  wai  not,  in  that  itale,  a  proper  place  ot  depoiit  for  native  to  indoneit, 
10  Martin,  491.  It  i>  not  now,  in  thoie  poct-towni  where  the  indoraer  livet  williin 
tbree  miles  of  the  po»t-«Si.'e,  and  tliere  ii  uo  penny-poit  eitablishment.  XdniiixM 
Suie  Bank  r.  Rowel.  IB  id.  fiOO;  Claj  v,  Oakle;,  IT  id.  137.  Thia  i>  ftlso  tlie  nde 
In  Tennesaee.  and  ootii^  through  ^e  poit.office  i«  not  lufficient  under  like  circuDi' 
(tancei.  Bank  d.  Bennett,  1  Yerg.  ISd.  In  Louiiiana,  if  the  residence  of  Ilie  put; 
to  be  charged  cannot  be  fnund,  after  due  inquirj',  nocice  lodged  at  the  nearett  pot- 
office,  addreased  to  the  party  at  the  place  where  the  contract  waa  made,  ia  Buffldmt 
Preston  d.  Daynon,  7  La.  7. 

(a)  Corp  V.  M'Comb,  1  Johni.  Caa.  S28  ;  Buaaard  u.  Levering,  8  Wheat  10!,  IN; 
Johnion  c.  Harth,  1  Baile;  (8.  C.),483;  Shed  v.  Brett,  1  Pick.  401 ;  Oabom  i.  U(»- 
care.  B  Wend.  170;  Minor  (Ala.),  296;  Talbot  o.  Clark,  8  Pick.  M;  Bixby  r.  Frank- 
lin Ini.  Co.,  ib.  B6;  United  Statea  v.  Barker,  4  Waih.  4Mi  Townalej  v.  Springer, 
1  La.  122,516;  Willinma  d.  Bntitli,  2  B.&  Aid.  496;  Farmers' Bank  of  M.  o.  Davall, 
7  Oill  &  J.  TS;  Suaaex  Bank  v.  Baldwin,  2  Harr.  (N.  J.)  487;  Carter  i>.  Boriey, 
9  N.  H,  &68. 

{b)  In  North  Carolina  the  rule  respecting  notice  la  made  to  varj  with  tlie  pnnaila 
of  the  parties,  and  tlie  inme  strictness  ia  not  required  between  fkrnien  in  the  counti7 
M  between  merchant*  in  town.  The  reasonableness  of  notice,  or  due  diligence,  ia 
to  be  left  to  the  jury,  under  the  direction  of  the  courL  Brittaia  t.  Johnson,  1  De*. 
(».  C.)  293. 

{t)  Bray  n.  Had  wen,  6MaaIe&S.  08;  Flack  e.  Oreen.  )l  Oil!  k.  J.  474;  Brown  d. 
Ferguson,  4  Leigh,  87  ;  Williams  v.  Smiili,  2  B.  &  Aid.  600,  601 ;  Langdale  o.  Trim- 
mer, 16  East,  301;  Farmer  r.  Rand,  10  Me.  463;  Carter  o.  Bradley,  19  Me.  62; 
CaHer  v.  Burley.S  N.  H.  668 ;  Johnaon  r.  Hatti),  1  Bailejr  (S.C.),482;  Grand  Gulf 

1  Sea  106,  n.  1. 
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BofficieDt  to  give  notice  to  the  drawer  or  indorser  on  Monday,  (tl) 
aod  putting   the   DOtice   by   letter   into   the  post-office   ta   suf- 

RB.  t Banking  Company  e.  Barnes,  12  Hob.  (La.)  127.  In  thiilaitcau  it  U  adjudged 
llial  it  ii  lufflcient  for  the  holder  to  pve  notice  to  hii  immediate  indoner,  or  the  ona 
whom  h«  intendi  to  hold  liable,  leaviOK  it  to  (be  latter  lo  noiifj'  tlie  next  indoner, 
ud  to  on  to  the  drawer,  one  day  being  allowed  to  eacli  party  to  notify  his  Immediate 
iadorter  or  the  drawer.  The  tame  rule  eiiiti  if  the  bill  or  note  be  lent  by  the 
holder  to  his  agent  for  collection,  and  it  it  anfficienl  if  the  latter  girei  timely  notioe 
of  il«  difhonor  to  bi>  [nindpal,  and  a  notice  from  the  principal,  leuooably  tent,  will 
be  toffldent  to  charge  any  prior  iDdoner.^ 

id)  Jiicluan  r.  Ricliardi,  2  Caines,  343;  [WilMami  v.  Matthews,  SCowen,  252:] 
Lord  Alranley.  [n  Ilaynes  v.  Birka,  8  Boa.  t  P.  601.  Notice  may  be  given  on  Suti- 
day,  bat  the  indorser  is  not  bound  to  open  the  letter  or  act  on  it  until  the  next  day. 
Biyley  on  Billa,  ed  1836,  266,  206.  Id  Hnwkes  v.  Sailer,  4  Biag,  71C;  and  Bray  r. 
Hadwen,  6  Uaate  A.  S.  60,  and  Oeill  n.  Jeremy,  1  Moody  &  M.  61,  it  was  held  that 
tlie  holder  had,  in  such  a  case,  lAe  aMt  of  Monday  to  write  tlie  notice,  and  that  a 
letter  by  tb«  Taesday  morning  post  was  aufflc-ient.  This  ii  now  the  English  mle,  and 
it  appears  to  be  *  more  deflnite  construction,  or  else  a  relaxation  ot  the  strictness 
rtqoired  by  the  former  role.  Lee  HBynesii.Birks,SBos.  &:P,  G03;  Jameson  ii.  Swln- 
ton,  i  Taunt.  224.  See  also  ntpra,  88,  n.  (<-) ;  Smith's  Compendium  oF  Mercantile 
Law,  147.  The  latter  says,  that  if  A  draws  a  bill  in  favor  of  B,  who  indorses  to  C, 
and  demand  and  reftual  be  made  on  Monday,  C  has  all  Tuesday  to  give  notice  lo 
B ;  and  if  there  had  been  a  prior  indorser,  B  has  all  Wednesday  to  give  notice  to 
hbn,  and  Sunday  is  not  included  In  any  of  the  computations.  In  Lecioi  i>.  Itoberts, 
i  Wheat.  878,  the  rule  was  laid  down  too  strictly,  when  ic  stated  that  the  demand  of 
payment  should  be  made  upon  the  last  day  of  grkce,  snd  notice  of  tlie  default  be  put 
into  the  post-offlce  tarly  tTunu/h  lo  be  anl  bg  iht  mail  of  the  mccerding  dag.  This  rule  is 
Toentioned,  and,  as  it  would  seem,  with  approbation  by  the  court,  in  the  case  of  the 
Bank  of  Alexandria  c.  Snann,  B  Peten.  33 ;  bat  the  decision  only  is,  that  notice  need 
not  be  put  in  the  posUifBce  on  ilu  dag  of  defaali,  and  it  is  infflclcnt  to  send  il  by  the 
mail  on  the  next  day.  This  leaves  the  point  to  rest  on  the  former  decision ;  and  yet 
the  prinuiple  declared  is.  that  ordinary  reasonable  diligence  is  lufflclent,  and  the  ^k 
doa  mt  ngard  Iht  fradioiii  of  Uu  dag  in  tending  noiia.  This  principle  will  sustain  the 
rule  as  it  is  now  generally  and  best  understood  in  England  and  in  the  commercial 
part  of  the  United  States,  that  notice  pat  into  the  post-offlce  on  the  next  day,  at  ang 
time  of  lin  day,  to  a*  to  be  ready  (or  tlie  first  mall  that  goes  thrrttiflFr,  is  due  notice, 
though  It  may  not  be  m^led  in  season  for  to  go  by  the  mall  ofilie  dag  afbr  lAe  de/anll. 
So.  In  Firth  v.  Thrush,  8  a  &  C.  387,  an  attorney  was  employed  Co  give  notice.  Be 
WM  not  iofnnned  of  the  indorser's  residence  for  several  weeks  after  the  bill  was  dis- 
botkored,  though  he  had  used  doe  diligence.  He  then  took  a  day  to  consult  the 
holder  before  lie  sent  the  notice ;  and  il  was  held  to  be  a  valid  notice.  In  Downs  v. 
Planters'  Bank,  1  Sroedes  A  M.  281.  the  strict  rule  is  declared  to  be.  that  if  notice  Is 
to  be  eent  by  the  mail,  it  must  lie  put  into  the  post-offlce  In  time  to  go  by  the  msil 
the  day  next  succeeding  the  protest,  if  a  mail  goes  on  that  day.  unless  it  leaves  the 
place  at  an  Bnmuonable  early  hour,  and  that  a  large  mnjorlty  of  the  cases  above 
died  m  Ihit  note  support  that  rale.  According  to  this  decision,  and  fbr  which  I  feel 
peat  mpect,  I  have  perhapa  given  too  moch  Utitade  In  tbe  preceding  part  of  thla 
Dole  to  wame  of  the  eaaei.    Wemple  r.  Dangerdeld,  2  M.  44&,  a.  r.    See  alto  Beckwith 


>  See  106,  B 
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*  107   fieient,  tbongk  the  letter  *  ehoald  happen  to  miscarr;.   If 

the  bolder  uses  the  ordinary  mode  of  cODveyaiice,  he  is  doi 
required  to  see  that  the  notice  is  broi^ht  home  to  the  party,  (a) 
Nor  13  it  neceesaty  to  send  by  the  public  mail.  The  noUce  may 
be  sent  by  a  private  conveyance,  or  Etpecial  messenger ;  and  it 
would  be  good  notice,  though  it  should  happen  to  arrive  od  the 
eame  day,  a  little  behind  the  mail,  (ft)  Where  the  parties  live 
in  the  same  town,  and  within  the  district  of  the  letter-oanier, 
it  is  sufficient  to  give  notice  by  letter  through  the  post-ofBce. 
If  there  be  no  penny-post  that  goes  to  the  quarter  where  tlie 
drawer  lives,  the  notice  must  be  personal,  or  by  a  special  messen- 
ger sent  to  his  dwelling-bouse  or  place  of  business,  and  the  dut; 
of  the  holder  does  not  require  him  to  give  him  notice  at  in; 
other  place,  (e)  The  notice,  in  all  cases,  is  good,  if  left  at  the 
V,  Smith,  22  Me.  126  to  a,  p.  This  last  csbb  required  tliat  the  notice  of  the  diahonot 
of  a  bill  ihould  be  placed  in  the  pottofflce  in  *eMon  to  be  carried  by  the  mail  of  tlie 
next  d.ny  after  tlie  hill  was  dlahonoted.  See  also  Darbishire  u,  Parker.  U  Eait.  3-lft 
Tbii  vexed  question  as  to  the  reaganahleneas  of  notice  was  largel;  diacussed  in  Chid 
V.  Pillsbur;,  24  Me.  458,  and  iC  «ai  decided  that  (he  law  allowed  a  convenimt  time  ajte 
baainat  hotirM  of  the  da)  mzt  tuccetdiny  that  of  the  diihonor  of  the  bill.  Mr.  Jtulice 
Sheplej  made  an  elaborate  and  able  argtunent  agaiuit  this  relaxation  nf  the  rule,  ami 
he  lupportcd  the  doctrine  laid  down  by  Baylejr  on  Dilli,  2d  Am,  ed,  3S2,  and  in  Chilly 
on  Billi,  6tii  Am.  ed.  514,  in  favor  of  the  rule  that  notice  mnit  be  ^ven  bj  tbe  ii- 
piration  of  the  day  following  tliat  of  the  refuul  or  diahonor  of  the  bill,  nhether  Ibe 
post  seta  oS  early  or  late,  and  that  ihe  tTitin  day,  withoat  rejpiTd  to  the  depamiie  at 
the  mail,  is  an  unwarrantable  eilenaion  of  the  rale.  If  the  party  reaidet  in  tbe  iuik 
place,  the  nutiee  muat  be  given  at  the  proper  hour  of  that  day,  and  if  ia  anothir 
place,  then  bglhtpotl  oflAiti  oag.  He  aayi  iliat  the  opinion  of  Ch.  J.  Beit,  in  4  Binf. 
716,  ia  tlie  only  one  that  auitaina  the  rule  I  have  auggested  in  thia  note,  and  that  tbi 
obaervacions  of  Mr.  Juttlce  Story  were  too  latiiudinary  in  allowing  the  enlire  loibfa  dof 
next  after  the  diahonor.  It  ii  to  be  regretted  that  the  time  of  giving  the  notice  ii 
not  more  uniformly,  certainly,  and  definitively  deflned.  I  apprehend  that  the  weigfat 
of  authority  is  in  favor  of  the  view  of  the  rule  as  taken  by  Mr.  Justice  Sliepley. 

(a)  Dickins  r.  Beal,  10  Peters,  5T2 ;  [Mt.  Vernon  Bank  v.  Ilolden,  2  R.  L  467; 
RensliRW  i^,  Triplcll,  23  Mo.  213  ;  Windliam  Bank  it.  Norton,  22  Conn.  213.] 

(6)  Story  on  Promissory  Notes,  [S5  838,  341.)  Where  the  usual  cammDnicatkHi 
from  one  place  to  another  is  by  post  or  mail  by  land,  that  mode  of  notice  cumM 
•afely  be  omitted  by  the  holder,  anieis  ander  special  circumstancea.  See  Chitlj  m 
Billa.  c.  10;  Bay  ley  on  Bills,  c.  7,  sec.  2;  Story  on  BiUs,  [SS  287, 29S;]  Story  <m 
PromUsOFy  Note«,  I|  341  ;1  Thompson  on  Bills,  [c.  6,  £  4,  art  3,]  which  U  died  by 
Mr.  Jastice  Story,  and  contains  the  condensed  law  on  the  inbject. 

(c)  Ireland  v.  Kip,  10  Johns.  400 ;  Ransom  v.  Mack,  2  Hilt  (N.  T),  6S7 ;  Pdree  «■ 
Peadar,  G  Met.  356,  Shaw,  Q  J. ;  Sheldon  v.  Benham.  4  Hill  (K.  T.),  129, 133.  Tbe 
last  case  atates  that  the  poat-offlce  Is  not  a  place  of  deposit  for  notlcea,  where  tbe 
parties  live  tn  the  same  village,  and  the  notice  does  not  go  by  mail  to  another  offlc*. 
But  the  penny-poat  establishment  mu»t  qualify  thia  rule  as  in  the  text.  In  Alabama, 
the  rule  ia,  that  if  tlie  holder  of  the  paper  and  the  party  sought  to  be  charged  reaade 
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dweUmg-house  of  the  part;,  in  a  way  reasoaably  calculated  to 
bring  the  knowledge  of  it  home  to  him  ;  and  if  the  honse  be  shut 
up  by  a  temporary  absence,  atill  the  notice  may  be  left  there. 
If  the  parties  live  in  different  towns  or  titates,  the  letter  must  be 
forwarded  to  the  post-ofiSce  nearest  to  the  domicile  of  the  party, 
though  under  certain  circumstances  a  more  distant  post-office  may 
do ;  but  the  cases  have  not  defined  the  precise  distance  from  a 
post-office  at  which  the  party  must  reside,  to  render  the  service 
of  notice  through  the  post-office  good,  {d)  '     The  law  does  not 

in  the  Mme  place,  the  notice  mutt  be  giren  penonallj.  Potter  v.  HcDoiuld,  S  AU. 
14.  The  English  rule  ii,  tbat  it  there  be  a  penay-pott  ettkbUthtnent  in  the  d^, 
notiee  throngh  the  pott^fflce  in  the  nme  dtj  or  town  it  tofflcient  CUttj  od  BilU, 
604.    And  thii  ii  the  coDvenieut  aod  the  reuonablQ  rule. 

(if)  GroM,  J.,  and  Lawrence,  J.,  in  Du-biBliire  v.  Parker,  B  Gait,  10;  Seott  r. 
LiSord,  g  id.  M7  ;  Smith  d.  Mnllett,  2  Camp.  208;  Hilton  r.  Faircloogb,  ib.  683; 
WinUma  e.  Smith,  2  B.  &  Aid.  496 ;  Bancroft  n.  Hall,  1  Holt,  N.  P.  476 ;  Bray  c. 
Hadwen,  £  M.  ft  B.  88;  Jackson  v.  Bicbarda,  2  Caines,  343;  Stewart  e.  Eden,  ib. 
121;  Corpo.  H'Comb,  IJohns.  Cas.  328;  Ireland  b.  Kip,  10  Johns.  490,  and  11  id. 
S31 ;  Lenox  r.  Roberts,  3  WheaL  873  ;  Bnssard  v.  Lererlng,  6  id.  102 ;  Lindenberger 
c.  BeaH,  ib.  104 ;  Slied  v.  Brett,  1  Pick.  401 ;  Mead  v.  Engs,  5  Cowen,  SOS ;  Whittier  d. 
Giairain,8areenLe2;  Bank  of  Colnmbia  d.  I«wrence,  t  Fcteis,  678;  WiUiami  d. 
UtiiledStateeBaQk,2Petei«,96;  United  States  Bank  r.  Cameal,  ib.648:  Gallagher 
>■  Roberts,  2  Wash.  191 ;  Davis  v.  Williams,  Peck  ( Tenn.),  IBl ;  Remer  v.  Downer,  23 
WeDd.«QO;  Story  od  Bills,  [fS  286-201.]  When  It  is  said  that  notice  most  be  sent  bjr 
Iht  mail  to  the  post-offlce  ntarat  to  the  part;  to  be  chaiged,  ai  was  declared  in  Ireland 
T.  Kip,  11  Johns.  281,  and  in  other  casei,  it  is  only  stated  as  a  gatenl  role,  and  does 
Mteidndemodiacallonsofit.  Spencer,  C.  J.,  in  Raids.  Pajne,  10  Johns.  21S.  It 
ii not tbenniTersal  rule;  at>dif  thepartybein  thehabitof  leceivingletter*  throngha 

.-'  pnitefflce  more  distant  lh)m  his  residence,  and  that  be  known  to  the  bolder,  notice 
Mat  there  is  good.  Thompson,  J.,  in  Bank  of  Coliunbia  e.  Lawrence,  1  Peter*,  678; 
Slor;  on  mils,  [{  S97  ;1  Sotheriand,  J.,  in  4  Wend.  331.  Reid  v.  Pa;ne,«i9>ni;Cayler 
E.  IIell>^  4  Wend.  888 ;  Weakly  t>.  BeU,  S  Watts,  ST3 ;  Bank  of  U.  8.  o.  Cameal, 
!  Feten,  648 ;  Ransom  v.  Mack,  2  Hill  (N.  Y.),  687 ;  Farmers'  &  K  Bank  v.  Baffle, 

-'      4Hiiniph.  as.    If  the  party  be  accnstomed  to  tceeive  his  papers  and  letters  at  two 

wTeial  posl-offlces,  even  if  they  be  in  diftetent  towns,  and  not  equidistant  from  the 

naJdence  of  the  party,  notice  directed  to  either  office  is  good.    Story  on  Bitli,  supra; 

-      Sotberiand,  J.,  supra;  Bank  of  Geneva  v.  Howlett,  4  Wend.  B28;  Btory,  J.,  in  the 

i:      caM  of  The  Bank  of  the  United  States  v.  Carneal,  svpra.    It  would  not  comport  witli 
K     pTKtiol  einiTenience,  *s  Jndge  Thompson  obserred,  to  flx  any  precise  distance  from 

^'       te  pcsl-offlee,  within  which  the  party  mnit  reside,  to  make  tbe  notice  good.    Judge 

j.t'  Su<7  obserred  b  one  of  the  above  cases  (2  Peters,  64S)  that  the  diOerence  of  a  mite 
Ulween  the  two  posl-offlcn  and  the  residence  of  the  party  was  too  trifling  to  aSord 

1,1*'     SI  J  joit  gronnd  of  preference.    In  the  case  from  4  Wendell,  328,  a  diSbrenceoI  two 
•$      taiki  was  adjudged  to  make  no  difference ;  and  in  the  case  in  Watti,  a  difference  of 

,Q«r '    «^  miles,  in  that  case,  made  no  alteration,  and  notice  directed  to  the  most  distant 

^•i        <  Bee  lOS,  D.  I,  aa  to  sereral  of  tiie  points  traated  In  Uie  text  and  note*  of  tUs 

.iff   ("!•■ 
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presume  that  tlie  holder  of  the  paper  is  acquainted  with  the 
residence  of  the  indorsers ;  and  if  the  holder  or  notary,  after 
diligent  inquiry  as  to  the  residence  of  the  indorser,  cannot  ascer- 
tain it,  or  mistakes  it,  and  gives  the  notice  a  wrong  direction,  the 

remedy  against  the  indorser  is  not  lost,  (e)' 
*  108       *  The  notice  must  specify  that  the  bill  is  dishonored ; 

and  the  design  of  it  is,  that  the  drawer  may  be  enabled  to 
secure  his  claim  against  the  acceptor,  and  the  indorser  against 
the  maker,  and  the  notice  may  come  from  any  person  who  is  a 

pMtofflce  wu  held  good.  The  gMtenl  role  a  under  tb«  control  of  cireimutuwei, 
and  tlie  policy  and  reMon  of  the  rule  ii  to  bring  home  the  notice  to  the  partj  witk 
reuouable  diligeace,  aod  suuh  ia  the  language  and  authority  of  tlie  caiei.  A  Utenl 
adherence  to  the  admeasurement  of  distances  in  luataining  the  general  rule  would 
produce  the  utmost  uocertaiuty  and  injustice ;  and  I  cannot  but  think,  with  gteat 
respect,  Ihat  the  Supreme  Court  of  Louisiana,  in  Hechanici'  and  Traders'  Bank  of 
N.  0.  B.  Compton,  and  in  Niuhulsou  n.  Uarden,  S  Bub.  (La.)  4, 242,  laid  down  tb* 
general  rule  with  br  too  much  teverity,  and  contrary  to  all  the  authoritiea,  whMi 
lliey  required  notice  to  be  tent  to  the  nearest  pont-offlue,  though  the  party  receired 
hit  letters  and  paper*  at  each  of  too  offiuei,  and  had  a  letler-bos  in  the  most  distant 
office ;  and  when  witnesses  diSered  iu  one  of  the  cases  as  to  the  fact  which  <^oe  was 
Dearest.  See  Story  on  Promissory  Notes,  [S  S43  and  n.,]  for  a  collection  of  tli«  gsn- 
enil  rules  on  the  subject.  lo  tlie  case  of  New  Orleans  and  C.  R.  S.  Comp.  v.  Robert, 
0  Rob.  (La.)  130,  the  trne  rule  was  restored  and  declared ;  and  in  Jonea  e.  Lewis, 
8  Watu  &  8.  14,  notice  in  the  post-offlce  where  th*  party  recieirei  bis  letters  and 
papen  ii  good,  unleM  the  party  lives  in  the  posMowo.  The  N.  Y.  Berised  Ststntee, 
i.  769,  770,  sec.  12-17,  make  provision  for  presentments  and  notices  on  negotiaUe 
paper,  in  special  cases,  as  when  part  of  the  city  of  New  York  is  the  seat  of  an  lnft«- 
tious  disease,  and  the  residence  of  parties  becomes  disturbed.  By  act  of  N.  T. 
April  23,  1836,  c  HI,  nolioe  of  non-accep lance  of  a  bill,  or  of  non-payment  of  » 
bill,  note,  or  other  negotiable  instrument,  may  be  directed  to  the  city  or  town  wbera 
the  person  to  be  charged  resided  at  tlie  time  of  drawing,  making,  or  indorsing  tha 
same,  unless  the  person,  at  the  time  of  his  signature,  specify  the  postcfflce  to  whidi 
notice  i«  to  be  addressed. 

(e)  Chapman  b.  Lipscombe,  1  Johns.  294;  Barr  t>.  Uarth,9  Terger,253.  Diligent 
Inquiry  is  requisite  la  to  the  residence  of  the  party  to  be  chanted,  eren  thoagh  Ibe 
note  be  dated  at  a  particular  place ;  and  if  the  holder  of  the  bill  knows  the  retidenc* 
of  the  drawer,  a  mistake  of  the  notary  or  clerk  who  gives  the  notice  of  the  dishonor 
of  the  drawer's  place  of  residence  through  ignorance  of  it  will  not  ezcnae  the  bolder, 
who  oDght  to  have  informed  bis  agent  of  the  place  of  residence.  Fitler  v.  Uorria, 
6  Wharton,  40S.  Where  the  indorser's  domicile  was  at  Boston,  and  he  had  an  agent 
there  who  had  charge  of  his  business  In  his  absence,  and  the  note  was  made  and 
payable  at  New  York,  noUce  of  default  to  the  indorser  by  mail,  at  Washington,  whet* 
he  was  residing  ••  a  member  of  Congress,  then  In  session,  held  sufficient.  Chooteui 
V.  Webster,  0  Uel.  1. 

*  It  was  held  in  Lambert  t>.  Ohiaelin,  diligence,  was  not  bound  to  |j*e  any 

fl  How.  662,  that  the  bolder  who  had  sent  fartlier  notice  on  discoTering  Ui  miatakp. 

notice  to  tbe  wrong  place  after  using  doe  Bnt  Me  Beile  i>.  Parriah,  SO  H.  Y.  407. 
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par^  to  the  Lill ;  sod  it  will  enui-e  to  the  benefit  of  every  other 
party,  aud  operate  aa  a  notice  from  each  indoiver.  (a)  So,  any 
agent,  having  poaseBsion  of  the  bill,  may  give  the  notice,  and  it 
seed  not  state  at  whose  request  it  whb  given,  nor  who  was  the 
owDer  of  the  bill.  (6)  There  is  no  precise  form  of  the  notice. 
It  ia  sufficient  that  it  state  the  fact  of  non-payment  and  dishonor 
of  the  bill,  and  it  is  not  necessary  for  the  holder  to  state  ex- 
pressly, when  it  may  be  justly  implied,  tbat  the  holder  looks  to 
the  indoraer.  (c)  '  It  is  sufficient  for  an  agent  to  give  notice  to 
his  principal  of  the  dishonor  of  a  bill,  and  be  ia  not  bound  to  give 

(a)  Juneton  v.  Swinton,  2  Camp.  STS:  Solarte  v.  Falmer,  T  Bing.  680;  Cbanoine 
c.  Fowler,  S  Wend.  1T3;  Bsyle;  on  BiUi,  pp.  261-266;  Slcr;  on  ProraiaMirr  Notei, 
[}  3t&  ;1  Cbapnian  r.  Keane,  4  Ner.  1  M.  607  i  3  Ad.  &  Et.  193,  ■.  c. ;  and  it  over- 
rule* Tindall  v.  BraWD,  in  1  T.  R.,on  thepoiataa  totbepersoa  ^ving  [he  notice.  Marr 
•.  Johiuon,  9  Yerg.  S.  Mr.  JiuCice  Cowen,  in  HaUida^  v.  McDougall.  20  Wend.  86. 
couiden  it  to  be  (Af  dvtn  of  the  notary  ta  give  tlie  notice.  It  ia  no  part  of  tlie  dutj 
of  a  notary  to  give  notice  of  a  prolesL  Bank  of  Bocheiter  v.  Graf,  2  Hill  (N.  T.), 
W.  See  Storr  on  Bills,  [SS  808,  304.]  Though  It  ii  uatial  for  a  notarj  public  to 
demutd  payment  of  a  promissory  note,  and  to  give  notice  of  tlie  default,  tliis  ii  a 
matter  of  <M>nveiiience,  and  not  an  official  duty  required  by  law.  Burke  i>.  McKay, 
2  Ho*.  66;  Story  on  Promiuory  Notea,  [%  302.] 

(6)  Tba  deciaion  in  Chapman  c,  Keane,  mentioned  in  the  preceding  note,  eitab- 
hibti  the  doctrine,  that  the  party  entitled  aa  holder  to  sue  may  aTall  himself  of 
aotiot  glTen  in  due  lime  by  any  other  party  to  the  bill,  against  any  other  penon  on 
IbeliUI,  irho  would  be  liable  to  the  holder  if  he  had  given  the  notice.  The  notice 
innm  to  the  benefit  of  all  the  other  parties  to  the  bill,  vhether  antecedent  or  sabae- 
qoent  to  the  party  giving  the  notice.  Story  on  Bills,  [$  304,  note;  ante,  106, n.  1.] 
Bat  notice  given  by  a  third  person,  or  by  a  mere  stranger,  not  a  party  to  the  bill, 
sod  not  anihorized,  amounts  to  a  mere  nullity.  Chanoine  r.  Fowler,  3  Wend.  ITS ; 
Story  on  Promissory  Notes,  [S  301 ;]   Hartley  c  Case,  4  B.  &  C.  339. 

(c)  Shed  D.  Brett,  1  Pick.  401 ;  MilU  v.  United  States  Bank,  11  Wheat  481 ; 
United  Sutea  Bank  c.  Canieal,  2  Peters,  643 ;  Cooke  v.  French,  10  Ad.  &  El.  181 ; 
Gilben  B.  Dennis,  3  Het.  405 ;  Solarte  d.  Palmer,  T  Bing.  630,  683 ;  Strange  n.  Price, 
10  Ad.  &  Bl.  126 ;  Puree  «.  Sharwood,  2  Q.  B.  388 ;  Kng  «.  Bickley,  ib.  41fi.  In  the 
cste  of  Furze  r.  Sharwood,  Lord  C.  J.  Denman  went  fully  and  clearly  through  all  Uie 
Etna,  and  exposed  their  unsteady  and  conflicting  interpretations  of  the  rule  of  notice 
relitiTe  to  the  statement  of  dishonor,  and  tliat  the  holder  looked  to  the  party  for 
paymeul.  It  appears  to  me  that  the  law  in  the  text  is  according  to  the  Utesi  mle 
■dopied  in  the  English  and  American  cases,  and  this  seems  to  be  the  codclnslon  of 
Mr  Jutica  Story.  Story  on  Promissory  Notes,  [g  S63,J  The  three  facts  reqnisite 
to  due  notice  of  the  dishonor  of  a  bill  are,  —  1.  That  the  bill  was  presented  when  doe ; 
2.  That  it  was  dishonored ;  3.  That  the  party  to  whom  the  notice  is  addressed  is  to 
be  held  liable  (or  the  payment  of  it ;  and  if  all  these  factj  appear  in  the  notice,  either 
ripi«*sly  or  by  ncoewary  or  reasonable  Implication  or  intendment,  it  is  good  noHce. 
Hcdger  r.  SteaTensoa,  2  U.  &  W.  T99 ;  Lewis  v.  Qompertz,  B  id.  899 ;  [ants,  106, 
S.LJ 


1  See  106,  n.  1. 

[1663 


<  ,y  Go  Ogle 


•109  OP  PBB80MAL  PEOPKRTr.  [PAfiT  V. 

Dotioe  to  ftll  the  prior  parties ;  and  it  then  becomes  necessary  fot 
tlie  principal  to  give  the  requisite  notice,  with  due  diligence,  to 
the  parties  to  be  fixed,  (d)  The  party  receiving  notice  is  boQud 
to  give  Dotice  likewise  to  those  who  stand  behind  him,  and  to 
whom  he  means  to  resort  for  indemnity;  and  if  a  second  in* 
dorser,  on  receiving  notice  of  the  diahooor  of  the  bill, 
*109  should  *  neglect  to  give  the  like  notice,  with  due  dili- 
gence to  the  first  iudorser,  the  latter  would  not  be  liable  to 
him.  (a)  It  is  not  necessary,  in  the  case  of  notice  of  the  non- 
acceptance  or  non-payment  of  a  hill,  that  a  copy  of  the  bill  and 
protest  should  accompany  the  notice.  It  is  sufficient  to  give 
notice  of  the  fact,  (b)  If  several  parts,  as  ia  usual,  of  a  hill  of 
exchange,  be  drawn,  they  all  contain  a  condition  to  be  paid,  pro- 
vided the  others  remain  unpaid,  and  they  collectively  amount  to 
one  bill,  and  a  payment  to  the  holder  of  either  is  good,  and  a 
payment  of  one  of  a  set  is  payment  of  the  whole.  The  drawer 
or  indorser,  to  l>e  charged  on  nou-ncceptance  or  non-payment,  is 
entitled,  in  the  case  of  a  foreign  bill,  to  call  for  the  protest,  and 
the  identical  bill,  or  number  of  the  set  pmtested,  before  he  is 
l>ound  to  pay;  and  it  would  be  etifficient  to  produce  it  at  the 
trial,  or  account  for  its  absence.  (<;)  His  rights  attach  to  the 
bill  that  has  been  dishonored,  and  he  is  entitled  to  call  for  it.  Ha 
may  want  it  for  his  own  indemnity,  and  without  it  he  m^ht  be 

id)  HayiiM  c.  Birka,  S  Bm.  &  P.  690 ;  Bank  of  U.  S.  v.  Ooddwd,  6  Mhod,  388 ; 
Phlppiv.  MUbnryBwik,  8Het.  T9;  Tunno  o.I>gne,  2  Johns.  Cu.  1;  CoIlcNobk. 
6  Man.  167 ;  Ftrth  ■>.  Thnuh,  8  B.  &  C.  887.  An  agent  of  tlie  liotder  ii  alloired  one 
daj  to  gire  notice  to  his  priitcipat  of  ft  itetaatt,  Hnd  the  principal  one  daj  tliereafter 
to  glre  notice  to  the  drawer  or  prior  indoraer.    Ibid.  ;  [lOS.  n.  1.] 

(a)  Morgan  c.  Woodworth,  S  Johns.  Ca*.  8S ;  Putliier,  Traits  du  Con.  de  Chaogt, 
n.  153.  Bat  if  the  flrtt  Indoner  has.  in  point  of  fact,  had  due  notii-e  from  an;  lubM- 
quent  bolder,  it  i*  tufficient.  Stafford  v.  Yates,  18  Johns.  3^7 ;  Stanton  i>.  BloMoa, 
14  HaH.  IIG ;  Baylej  on  Bilis,  4th  ed.  163.  Each  succeasiFe  indoner,  who  recei*G« 
notice  of  the  dishonor,  ia  entitled  to  the  whole  day  on  which  he  Teceires  notice,  and 
need  t>ot  gire  notii«  to  the  antecedent  indorsers  nntil  the  next  daj  after  receiTing 
notice,  eren  if  thej  live  in  the  same  city  or  town ;  and  if  (hey  live  in  differuit 
[dace*,  it  will  be  tafScient  if  he  sends  notice  by  tlte  post  of  the  next  daj  after  the 
notice.     Storj  on  Promisaory  Notes,  [SS  831-8S&.] 

(b)  Cromwell  d.  Hynaon,  2  Esp.  611 ;  Chaters  r.  Bell,  4  id.  48 ;  Boblns  v.  Gibton, 
1  Haule  &  S.  289;  Lenox  i^  Leverett,  10  Hau.  1;  WkUace  d.  Agr^,  4  AUs<»i,33ei 
Goodman  c.  Harrey,  6  NeT.  &  H.  3TS ;  a.  c.  4  Ad.  &.  El.  870.  The  notarial  proteiE 
of  a  foreign  hill  most  let  forth,  apedflually,  the  fact  that  the  bill  was  ezhibitBd  to  the 
acceptor  when  payment  waa  demanded.     Muaaon  c.  Lake,  4  How.  262. 

(c)  Powell  V.  Roach,  0  Eap.  78  j  Beawes,  430, 424,  lec.  74 ;  Kenworthy  p.  Hopkins. 
1  Johiw.  Caa.  107 ;  Wdla  p.  Wliilebead,  16  Wend.  0S7 ;  [poaf,  116,  a.  1.] 
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exposed  to  dfums  from  some  bona  fide  bolder  or  person,  who  had 
paid  it  supra  protett,  for  his  honor.  He  is  not  boaud  to  produce 
the  other  parts  of  the  set,  or  to  account  for  their  non-produc- 
tion, (d) 

There  are  many  cases  in  which  notice  ia  not  requisite,  or  the 
want  of  it  waived. 

If  the  party  be  absent,  or  has  absconded,  or  his  place  of  resi- 
dence be  unknown,  and  due  and  diligent  inquiry  be  made,  or  he 
have  no  residence,  or  giving  notice  be  physically  or  morally  im- 
possible, as  by  the  operation  of  the  vu  major,  the  want  of  notice 
will  be  dispensed  with,  but  it  must  be  given  as  soon  as  the  imped- 
imeot  is  removed,  (e)  >    If  the  drawee  refuses  to  accept,  because 

(f/)  Downe*  e.  Chnrch,  18  Peten,  006.  8«e  Stmy  od  BUIs,  [${  862-863,]  where 
the  cmae*  end  the  rulei  mi  to  notice  are  diligentlj  and  fully  noted. 

(«)  Chittr  on  BUIb.  c  6.  860;  c  0.  88Q,  422;  o.  10,  iSft-lSBi  Tniino  v.  Lagne, 
3  JohDi.  Cat.  1 ;  Hupkirk  b.  Page,  2  Brock.  20 ;  ToiutaU  r.  Welker,  3  Smede*  ft  M. 
8SS;  Story  on  Billi,  [Jj  307,  809;]  Story  on  Prominarr  Notei,  [H  268-263;)  Tf 
deeiM.  DroEt  Com.  ii.  arti.  ISO,  434.  Betoeea  the  immediale  partiei  who  have 
trenafeiTed  and  recelred  tbe  note,  if  receiving  the  note  lo  near  the  time  of  iti  tnatu- 
Tilj  renden  it  im  practicable  to  preient  it  in  due  leaion,  It  lonni  a  valid  excuse  for 
Daa-preientnHuit  in  pivper  time.  Bat  tliii  doei  not  apply  to  other  parties  who  are 
held  to  a  itrict  compliance,  and  niuneroue  exceptiotu  are  collected  and  itmted.  Story 
oo  Pnnninory  Notei,  [J  2efi.1 

■  EiaaetJ6rmitsivi)igNc&».  —  W<dBir  v.  Edmoudtoii,  2  Exch.  716,  723  j  <iiite,B6, 

nf  Wcu^t  of  Nttia.  ilI.    See  BUm  e.  Nichola,  12  Allen,  «43  j 

(1.)  A'zciwB.— See,  M  towhatUdne  Berridge  v.  Fitcgeiald,  L.  B.  4  Q.  B. 

dOigmce  when  tlie  reaidence  li  eaknowD,  636. 

I^mberto.  Ghiaelin,6How.  6GS;  Brighton         Caeei  ariiiDg  ont  of  tbe  rebellion  will 

Market  Bank  n.  Philbrick,  40  N.  H.  600 ;  be  foond  in  the  report!  of  the  southern 

Hont  V.  Maybee,  8  Setd.  260;   Porter  v.  itatei,  in  which  notice  we*  made  impoasi- 

Judaon,  1  Gray,  175 ;  Bird  c.  Doytl,  90  ble  by  the  partite  being  on  oppoeite  lide* 

Ia.  An.  Ml ;    Tate  v.  Sulliren,  90  Md.  of  tbe  oppoeing  llnei,  and  wai  therefore 

464 ;  Berridge  e.  FlageT*ld,  L.  R,  4  Q.  B.  eicmed  for  tbe  time  being,  bat  wta  re- 

489.     See  Ward  p.  Perrin,  64  Barb.  86;  qalred  to  be  given  within  a  reasonable 

oele,  106,  b.  1 ;  107,  n.  2.  x*  time  efler  tbe  opening  of  communication. 

A  merchant  who  pats  hie  neme  to  a  Citixens'  Bank  c.  Pngh,  19  La.  An.  48; 

bin  engagEi  that  he  will,  by  blmielf  or  Durden  v.  Smith,  44  Hiss.  548 ;  Peters  v. 

his  servant,  be  ready  at  his  place  of  bnsi-  Hobbe,  25  Ark.  67 ;   [Farmers'  Bank  d. 

neas  to  receive  notice  of  dishonor.    Allen  Gannell'i  Adm.,  26  GnUL  131 ;  McVeigh 

^  In  tbe  following  caae*  it  was  held     Md.  278  r  Saco  Nat  Bank  v.  Sanborn,  US 
that  niffldent  diligence  was  need:   Cox     Me.340;Burlingiroe  c.  Foster,  128  Uaat. 
e.  National  Bank,  100  U.S.  704;  Herbert    125.    That  it  waa  not ;  Gilchiiat  o.  Don- 
>.  SerriD,  41   N.  J.  L.  326;  Gawtry  ■.    nell,  68  Mo.  661. 
Doeoe,  £1  N.  T.  84 ;  Brier  V.  Stranas,  64 
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he  has  DO  effieots  of  the  drawer  in  hand,  and  the  drawer  had  no 
right  to  draw,  and  tio  right  to  expect  hia  bill  would  be  paid,  pro- 

V.  Bank  of  the  Old  DomlDkMi,  lb.  786.]  Wken  DrauniTtua  no  Rigid  le  Jmw. — 

Sn  BiUgeir^  «.  finnch,  10  Gmtt  808.  Tlie  prindpla  of  Bickenlike  b.  BoIIman, 

irauwr.  — Demand  and  noliaa  mar  be  infin,n.  {/),  (2  Sm.  L.  C],  U  followed 

waived  before  maturity  and  after  Indorse-  often  with  eipresfions  of  nnwilltngneM. 

ment,  without  any  coniideratiou.    Cod-  Case  v.  Morrii,  81  Penn.  St.  100  ;  Wol- 

dinglonir.  DaTii,  SDeo.  18;s.a]Com«L  leuweberv.  Kellerlinus,  IT  Penn.  ScSSB: 

166;  SbeldoDf.HortoD,  43  H.T.  98,07;  Coyle  ».   Smith,  1   E.   D.   Smilli,   400; 

WaU  V.  Bit,  1  ^-  ^»-  313 ;  (eee  Gnytber  Allen  t>.  Kiag,  4  UcLean,  128 ;  Oliver  «. 

D.  BouTg,  20  La.  An.   157;)   Barclar  v.  Bank  ot  Tenn,  11  Hnmph.  74;  Grew  v. 

Weaver,  10  Penn.  St.  396.    And  a  waiver,  UoDonald,  0  Gill,  360 ;  Duirum  b.  Ben- 

evai  if  contamponuieoui  with  the  making;  drick,  4  Tex.  496 ;  Blankenibip  e.  Kogert, 

of  the  note,  may  be  proved  bj  parol,  or  10  Ind.  B3S ;  Meblberg  ».  Fisher,  24  Wla. 

m«7  be  inferred  from  acta  and  circnm-  007;  [Kimball  p.  Br/kn,  66  Iowa,  632) 

ttancea.    Keyei  b.  Winter,  64  Me.  399.  See  Walker  v.  Roften,  40  Dl.  278.  S^ealin 

|Bnt   only   a<  between    the   immediate  Harwood   v.  Jams,  6  Sneed,  876,  qiMa- 

partiea.    Taylor  v.  French,  2  Lea,  257  ;  Uoned  in  1  Pare.  N.  &  B.  646,  n.  (■).    It 

Rodney  v.   Wilson,  07    Mo.   12fi.|      An  applie*  In  (he  drawer  or  indoner  of  a  loll 

agreement  between  the  bolder  and  in-  for  tiis  own   aouomtnudatloo,  Torrey  v. 

doner  that  the  time  of  payment  may  be  Fobi,  40  Me.  74 ;  Barbaroux  ».  Water*, 

extended  will  have  thi>  effect    Ridgwny  B  Met.  (Kf.)  304 ;  Ex  parte  Swan,  L.  R. 

V.  Day,  13  Peon.   St.  208;    Amoikeag  eEq.  844,  366;  Haltau  o.  fiiddle,  6  C.  B. 

Bank  v.  Moore,  S7  N,  H.  6S9;   Sheldon  e.  ir.  s.  494,  600;  but  not  to  peraoni  draw- 

Borton,  43  N.  T.  9S.    A  waiver  of  pro-  Ing  for  the  accommodation   of  anotlter, 

test  has  been  held  to  be  a  waiver  of  de  Sleigh  «.  Sleigh,  &  Each.  614 ;  Hiwr  r. 

mand  and  notice.    Coddington  v.  Davii,  Trovinger,  7  Ohio  St.  281 ;  Merclianti' 

I  Comit.  186:  (cited  Id  many  lubacqnent  Bank  r.  Eaaley,  44  Ho.  286 ;  Carter  c. 
New  Tork  caae*  with  seeming  approval ;)  Flower,  IS  U.  &  W.  743.  See  110  as  to 
(Broon  0.  Hull,  33  Gmtt.  28,  31 ;   Har-  indarsen  In  general 

rej  B.  Kelson,  81  La.  An.  484.]     Cmtni,  In  caie  of   the   drawee   absconding. 

Wilkins  e.  Gillis,  20  I'.  An.  &3S ;  Ball  c.  the  rale  laid  down  in  the  text,  aMe,  90, 

Oreand,  14  I,a.  An.   SOS ;  [Spragme  t>.  may  be  true  ai  to  demand,  ib.  n.  1,  but 

Fletcher,  8  Or.  367.]     See  farther,  Scott  it  la  pretty  certain   that,  so  for  as   no- 

V.  Oreer,   10  Penn.  St  lOS.    A  waiver  tice  is  concerned,  wliat  is  said  on  p.  110 

of  notice   is    held  not  to  be  •  waiver  is  correct     Hiuliaud  v.  Lagarde,  4  Ulnn. 

of  demand.    Bnchanan   ».  Hanhalt,  22  43;  Fierce  o.  Gate,  12  Cnah.  190;  Bat- 

Tt  661 ;  Driokwater  c.  Tebbetts,  17  Me.  cliffe  d.  Planters'  Bank,  2  Sneed,  425 ; 

IQ ;  Low  c.  Boward,  11  Cnah.  268, 270.  Foiier  v.  Juliet),  24  N.  T.  28, 37 ;  Er parte 

Demand  and  notice  are  not  Deceiaary  Bohde,  Mont  t  H.  430.     So  as  to  tlie 

when  the  drawer  of  a  check  or  Irill  stops  insolvency  or  bankruptcy  of  the  acceptor, 

paymentoracceptance.    Jack* n. Darrin,  Er  parte  Swan,  L.  R.  6  Eq.  344,  S67; 

8B.D.  Smith,  667;  Purchase  v.Mattlson,  Benedict  c.   CaSb,   6   Dner,   2S0,    282; 

II  Doer,  6S7 ;  Sntcliflfa  v.   UlloweU,  2  Bruoe  p.  Lytle,  13  Barb.  168.    See  Tay- 
Nott  &  M'C.  261 ;  lilley  v.  Miller,  ib.  lor  o.  French,  4  E.  D.  Smith,  468.  i> 
257.  (8.)  tFarxro/n'aiilo/iViifics.— Loom 


ir*  Tbe  t»inciple  al 
iH  tbe  excuses  for  not  making  demand  o< 
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test  aad  notice  to  the  drawer  are  not  oecessary.  (/)  ThU  ez- 
cepttoD  to  the  general  rule  proceeds  on  the  ground  of  fraud  iu 

(/}  Bkkerdike  r.  BoUmmn,  1  T.  R.  106;  French  ■>.  Bank  of  Columbia,  4  Cranch, 
IGl,  lU ;  Diukim  ■>.  BmI,  10  F«ten,  672 ;  KsmUe  v.  MilU,  2  Scott,  N,  R.  121 1  WU- 
limms  9.  Brub«ar,  19  !«.  STO.  Id  AUbania,  the  mle  U  declared  to  be,  tluit  If  the 
dniree  had  no  eflbctt  of  the  drawer  in  band,  from  the  time  the  bill  wb>  dn»n 
up  to  the  lime  of  it«  matorit;,  preientm«nC  aod  notice  need  not  be  proved,  nof- 
teiltMaadatg  iMe  bill  lujr  It  draum  in  good  /ailk,  and  if  daiy  pnttnltd  Hould  havt  bun 
iaueml.     Foard  v.  Womack,  2  Ala-  S68.    Thit  appears  to  be  coDtrarf  to  tlie  general 

v.Loaae,36PeiiD.8t.e86,6U.    Conarmi  B.   c.   2£,  6th  Am.  ed.  (201);  lOtb  ed. 

lis,  at  D.  1.  29S. 

It  hai  been  held  that  tbeie  is  DO  pre-  Caiea  of  tlie  flnt  tort  are  Sigerton 

mmptioa  raiaed  b;  a  lobiequent  promiu  v.  Mathewi,  20  How.  406 ;  Edward*  c. 

to  p>7  tluit  tbe  party  knew  of  a  preient-  Tandy,  86  N.  H,  MO ;  Byram  v.  Hunter, 

mnt  for  acceptance  before  tlie  bill  fell  36  Me.  217 ;  Morgan  v.  Feet,  3'2  HI.  281 ; 

doe,  and  ditbonor.     Landram  e.  Trow-  Blodgett  v.  Durglo,  32  Vt.  361 ;  Golladay 

bddge,2Met.  {Kj.)  281.  d.  Bank  of  the  Uoion,  2  Head,  67;  Camp- 

Hr.  Jmtice  Bjlei  takei  a  diitinction  bell  v.  Vamey,  12  Iowa,  43 ;  Barrej  ■>. 

between  the  effect  of  a  inbieqnent  prom-  Tronpe,  23  Miaa.  636 ;  Heyer  v.  Hibdier, 

iM  ••  a  waiBtr,  and  an  acknowledgment  47  N.  Y.  26(>.    Eridence  from  wtdch  jury 

of  liability,  part   payment,  or    ereo    a  might  infer  wuTer.     Wood*  e.  Dean,  S 

proinite,  aa  astdaiet  of  notice.    Byle*  on  Beat  k  8.  101 ;  Harriion  s.  Bailey,  B9 

bty  injiire  the  drawer  or  Indoner.  Foiter  omietion.  On  tlie  other  band,  lniol*ency 
V.  nuker,  2  C.  P.  D.  16 ;  Smith  o.  HUler,  of  maker  or  dnwee  does  not  Smith  v. 
GSN.  r.  615;  CliftK.Bodger,26Ban,89;  Miller,  nprn,'  Cedar  Fall*  d.  Wallace,  83 
Welch  V.  B.  C.  Tajlor  Ufg.  Co.,  82  TIL  N.  C.  226;  Bawley  r.  Jette,  10  Oreg.  81. 
679 ;  McMean p.  Little,  S Bait.  330.  Thu«  Nordoeithedeathofthemaker.  Frayzer 
where  the  maker  was  not  liaUe  on  the  a.  Dameron,  6  Ho.  App.  163,  Nor  doe* 
note,  Perkins  v.  White,  86  Ohio  St.  680;  the  fact  that  the  maker  ii  a  member  of 
■nd  where  tlie  Indorter  become*  executor  the  firm  to  be  charged  a*  indorter.  Coon 
of  the  maker,  Carolina  Kat.  Bank  v.  Wal-  v.  Pruden,  26  Minn.  106.  But  see  N.  Y., 
Uee,  IS  S.  C.  847;  and  wlien-  ihe  maker  &c.  Con.  Co.  v.  Belma  Saving*  Bank,  61 
haa  assigned  all  his  property  to  tlie  In-  Ala.  806.  Nor  does  an  assignment  to  the 
dorser,  Clift  v.  Rodger,  mpra;  or  tlie  In-  indoner  of  all  the  maker's  property  for 
doner  has  (uBkient  property  of  the  maker  the  benefit  of  his  creditors  generally. 
spedflcslly  appropriated  to  hi*  indemnity.  Bank  d.  McGuire,  33  Oliio  St.  206.  The 
Ray  p.  Smith,  17  Wall.  411 ;  Wright  c.  case*  first  cited  under  (Taioer  [mpra,  n.  l; 
Andrew*,  70  He.  86,  —  demand  and  notice  mu*t,  it  would  seem,  rest  upon  a  principle 
have  been  conaidered  unnecessary.  See  of  estoppel,  and  it  seems  clear  that  an 
also  Beard  D.We*termBD,32OhloSt.20;  indorser  ooutd  withdraw  his  consent  to 
Bank  e.  UcOuire,  S3  Oliio  St.  296 ;  Smith  dispense  with  demand  and  notice  at  any 
*.  Lownsdale,  S  Oreg.  78.  Bee,  however,  time  before  it  was  acted  on.  Boyd  r. 
Bank  v.  McVeigh,  29  Gratt  646,  669,  Bank  of  Toledo,  82  Ohio  St.  626;  Arm- 
where  it  la  said  that  the  Indorser'*  knowl-  strong  v.Chadwick,  127  Ma**.  166;  Hale 
edge  of  the  fact*  will  not  eicu**  the  ■>.  Danfbrth,  40  Wi*.  664. 
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*  110  the  drawer,  or  tbat  Dotic^  to  him  would  be  oseless ;  *  but 

the  courts  have  regretted  the  exieteoce  of  the  exceptton, 
and  they  coufiue  it  strictly  to  the  case  of  waut  of  effects,  a&d 
where  the  drawee  ia  not  iudebted  to  the  drawer,  and  to  other 
cases  in  which  the  drawer  had  no  right  to  expect  that  his  bill 
would  be  honored,  and  in  fact  when  the  drawing  of  the  bill 
amounted  to  fraud,  (a)  Notice  is  requiiiite,  if  the  want  of  it 
would  produce  detriment ;  as  if,  io  case  notice  had  been  given, 
and  the  bill  taken  up,  the  drawer  would  have  had  his  remedy 
over  ^alust  some  third  person ;  or  if  it  was  drawn  with  a  bona 
fide  expectation  of  assets  in  the  hands  of  the  drawee,  as  upoo 
the  faith  of  cousignmentii  not  come  to  hand,  or  upon  the  ground 
of  some  mercantile  agreement.  (&)     The  exception  appliea  only 

(d)  The  Eogliih  Judges  hare  expreised  strong  diuadifaction  with  the  daetrine 
that  exempli  tlie  holder  from  ^ving  Dotice  □□  anj  pretence  whatever.  Thii  vat  Um 
caw  with  Lord  C.  J.  Ejk,  1  Boa.  &  P.  GM ;  Lord  Alranler,  8  Id.  241 ;  Lord  ED«a- 
borough,  ia  7  East,  SSS;  Ch.  J.  Abbott,  Id  8  B.  £  Aid.  628;  Ch.  J.  TindBl,  id  6  Kng. 
626,  and  thej  reiiit  the  ezCeniloD  of  the  priiwiple. 

(i)  Ragen  r.  Siepbeni,  2  T.  R.  713;  Coniej  t.  Da  CotU,  1  Eip.  802 ;  SlMjIm  t. 
Okines,  ib.  832 ;  Ctegg  e.  Cotton,  8  Boi.  &  P.  239;  Brown  v.  bUSey,  15£MI,2iej 

Maw.   620;    Imtj   v.   Tonng,    13    Ark.  Mcuritj  in  qoeation  U  luffldent  to  conf 

101.x*  tile  whole   liabilil;  of  the  indono',  or 

Illnatratlon)  of  the  lecoDd  prin(d[de  coniiiu  of  aU  the  property,  raal  and  pa^ 

ant  harder  to  find.     A  promite  haa  been  aonal,  of  the  maker,  and  ii  taken  befon 

•ometime*  treated  m  evidence  of  notice,  the  maturity  of  the  note.      Walten  p. 

Doney  o.  Watwni,  H  Mo.  69  j  Jones  v.  Hnnroe,  17  Md.  IM ;  Lewis  n.  EraiMr, 

O'Brien,  2  Com.  Law,  863    26  Eng.  L.  ft  8  Hd.  26S ;  Seacord  n.  Miller,  8  Kem. 

Eq.  283 ;  Loose  v.  Loose,  86 Fenn  SL6Se,  (IS  N.   ¥.)   66;    (approTing  Knuner  >■ 

M6.    See  Harvey  F.  Troupe,  28  Miss.  638.  Saodford,  113,  o.  it].)     See  Taylor*. 

But  ambiguoui  language  is  naed  in  Og-  French,  i  B.  D.  Smith,  468.    But  taUng 

leebj  V.  The  D.  S.  Stacy,  10  La.  An.  117 ;  lecurity  of  less  amount  ia  not  a  waiver. 

Loose  V.  Loose,  86  Penn.  SL  538.  646 ;  Manhalt  d.  Mitchell,  84  Me.  227 ;  Lewis 

SigeraoD  e.  Mathews,  20  How.  496,  GOO.  v.  Eramer,  3  Md.  266  (but  see  ib.  291] : 

And  part  payment  has  been  treated  as  a  Seaoord  r.  Miller,  mpra.   Neither  ia  taking 

waiver.    Slieier  v.  EastiMi  Banlc,  S3  Penn.  any  Msignment  of  property  after  the  na- 

St.  134,  141.  tutity of tbe note.    OtsegaConnty Banks. 

The  aiatement  in  the  text,  113,  as  to  the  Warren,  IB  Barb.  290 ;  Walters  d.  Munrae, 

effect  of  taking  security  is  true  when  the  lTMd.l&4;Gawtryo.T>oane,4SBarb.U8> 

c*  Farther  caset  to  the  efiect  tliat  a  Fell  v.  Dial,  11 S.  C.  247 ;  Smith  v.  Lowm- 

promise  to  pay,  after  demand  and  notice  dale.  6  Oreg.  73 ;  Givens  v.  Merchants' 

have  been   omitted,   made    with  a  foil  Nat.  Bank,  86  Hi.  442 ;  Lilly  v.  Pettewsy, 

kttowledge  of  the  &cts,will  constitute*  78  N.  C.  868;  Devendorf  n.  West  Ta., 

waiver,  are :  Ross  d.  Hurd,  71  N.  T.  14;  &c.  Co.,  17  W.  Va.  186, 174 ;  Moyer  ud 

Tardy  v.  Boyd's  Adm.,  36  Qr»tt.  6S1 ;  Brottier's  App.,  87  Fenn.  St.  129. 
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to  the  di-awer,  and  not  to  ihe  iodorser  of  a  bill  drawn  without 
fands,  for  he  is  presumed  to  know  nothing  of  the  arraDgementa 
bet^reen  the  drawer  and  drawee ;  (e)  and  it  is  now  settled  in  Eng- 
land, in  France,  and  in  this  country,  that  neither  the  death  nor 
the  insolTency  of  the  drawer  or  drawee,  or  acceptor,  nor  the  fact 
that  the  drawee  had  absconded,  does  away  the  necessity  of  a 
demand  of  payment,  and  notice  to  the  drawer  or  indorser ;  nor 
does  knowledge  in  the  indorser,  when  he  indorsed  the  paper,  of 
the  insolvency  of  the  maker  of  the  note,  or  drawee  of  the  bill,  do 
away  the  necessity  of  notice  in  order  to  charge  him.  (tf)  It 
was  left  undecided  in  *  Roftde  v.  Proctor,  (a)  whether  in  *  111 
the  case  of  the  bankruptcy  of  the  party  entitled  to  notice, 
the  holder  was  bound  to  give  notice  to  the  assignees ;  thoi^h  the 
intimation  in  that  and  other  cases  is,  and  it  is  clearly  the  better 
opinion,  that  the  notice  to  the  assignees  would  be  proper,  if  as- 
signees had  been  chosen  when  notice  was  to  be  given,  (i)  If  a 
bank  check  be  taken  in  the  ordinary  ooui-se  of  business,  it  is  not 
an  absolute  payment,  but  only  the  means  to  procure  the  money  ; 
and  the  holder  is  bound  to  present  it  for  payment  with  ordinary 
diligence,  and  the  next  day  will  be  in  season.  But  if  the  bank  be 
totally  prohibited,  by  process  of  law,  from  the  exercise  of  its  fuDC- 
tions,  before  the  check  can,  with  due  diligence,  be  presented,  no 

RwAer  «.  HiUer,  16  id.  43;  Coir  v.  Scott,  S  B.  &  Aid.  019;  Franch  v.  Buk  of 
Coiimbis,  i  Cnncb,  Ul ;  Cathell  d.  Ooodwin,  1  H>it.  &  G.  466 ;  Eldielb«rgw  e, 
Kolef,  7  Harr.  &  J.  S81 ;  Fimien'  Bonk  v.  Tmnmeler,  4  Raad.  658 ;  Nortiw  v. 
PkkBriDK,  8  B.  &  C.  SIO ;  I«fltle  v.  SlatMr,  e  Bbig.  6:28 ;  Dickini  b.  BmI,  10  Petan, 
Sl-i. 

(e)  WilkM  t>.  Jack!,  Peake,  SOS ;  LMch  r.  Hewitt,  4  Taunt  731 ;  Raindnlcdldar 
w.  Daiieoz,  4  Wuh.  61 ;  Stoiy  on  Billi,  [j  814 ;  C*Tt«r  a.  Flowar,  16  H.  &  W.  74S, 
747.] 

\d)  NichoUoD  V.  GoDthit,  2  H.  HI.  600 ;  Etdaile  p.  Sowerbf,  11  Eatt,  114 ;  Bowe* 
K  Bowe,  5  Taunt  30  i  Rohde  v.  Proctor,  4  B.  ft  C.  ei7  ;  JsckMn  e.  Richard*, 
3  Caine*.  343 ;  Freocli  d.  Bank  of  Columbia,  4  Crunch,  141 ;  Sandfbrd  v.  miawaj, 
10  Haa*.  62 ;  Back  v.  Cotton,  2  Conn.  126 ;  JuniaU  Bank  r.  Hale,  16  Serg.  t  R.  167 ; 
Grotonv.  DaUtielm,  6GreeDl.47B;  Hill  r.  Hanin.  12  Mart  (La.)  177;  Jerrej  b.  V/iV 
bar,  1  Bailer  (S.  C),  463;  Hightowir  r.  lTy,2  Porter  (Ala.),  308;  Denn7  r.  Pelmer, 
ft  Ircd.  623.  Hr.  Bell,  in  liii  Commenlariee,  I.  413,  mentiom  a  number  of  Scotch 
deciiioDi  to  the  •ame  effect  See  alio  Pardeiani,  ii.  art.  424,  part  2,  tit.  4,  c.  8, 
•ec  SI  and  Stoiy  oo  Billi,  [H  279,  SIB,  826  ;]  Code  de  Com.  art  163,  to  the  lanie 

(a)  4  B.  &  C.  617. 

(b)  See  Ex  parti  Holine,  19  Tea.  21S,  ud  Thonpaoo  on  BUli,  {c.  6,  {  4,  art.  8,| 
■1  dted  to  that  point  b7  lir.  JnttiG*  Bk^lej,  In  Bofade  «.  Proctor.  See  bIm>  Bell'i 
Comin.  i.  431. 
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demaod  need  be  made  or  notice  given  ;  and  the  holder  may  wuve 
the  check  altogether,  and  rettort  to  bis  original  demand,  (e)  So, 
if  the  maker  of  the  check  has  no  fundi)  in  the  bank  at  the  date  of 
the  check,  it  need  not  be  presented  for  payment  previous  to  a  suit 
upon  it.  (d) 

Giving  time  by  the  holder  to  the  acceptor  of  a  bill  or  maker  of 
a  note  will  discharge  the  other  paiiies ;  but  the  agreement  for 
delay  must  be  one  having  a  sutficient  consideration,  and  binding 
in  law  upon  the  parties  i  mere  indulgence  will  work  no  preju- 
dice, (e)  y'  If  the  bolder  gives  time  to  the  indorser,  knowing  that 
the  note  was  made  for  his  aocommodatioo,  he  does  not 
*  112   thereby  discharge  *  the  drawer,  (a)     Simply  forbearing  to 

(e)  Cromwell  c.  LoTett,  1  Hall  (N.  Y.),  66.  A  proraluory  Dole,  t«keii  for  k  priv 
deb^  roaj  operate  m  t.  payment  of  il,  but  it  ii  ■  eonditioDkl  pftfineat  ooly,  if  not  in- 
tended for  »□  ab«o1ute  pajmenc,  and  the  tiiteDtlon  one  way  or  Um  other  i*  matter  of 
preaUTDption  and  proof.  S1017  oD  Promiuory  Notei,  [}  43S :]  and  aee  tiie  nnmerona 
CMes  there  collected. 

(rf)  Franklin  p.  Vanderpool,  1  Hali,  78. 

(e)  H'Lemore  v.  Powell,  12  WheKt.  6M  i  Ptuiten'  Bulk  0.  Sellmko,  2  QiU  &  J. 
2S0;  [Hoffman  n.  Coombi,  6  Gill.  284;]  Bank  r.  Myen,  1  Bailey  (S.  C.),413;  Greelj 
V.  Dow,  2  Met.  178;  Clarke  t>.  Henty,  S  Tounge  A,  ColL  187;  Blory  on  Billa,  |S426;1 
Fnuier  D.  Dick,  6  Rob.  (La.)  219.  Giving  indulgence  to  the  acceptor,  after  judg- 
ment against  the  drawer,  doe«  not  diMharge  him.  Pole  v.  Ford,  2  CbJtty,  186;  Hui« 
V.  Bailey,  16  La.  213. 

(a)  Walker  v.  Bank  of  Montgomery  County,  12  Serg.  &  R.  SS2  ;  s.  o.  9  id.  K9. 
[See  lome  of  the  caies  cited  at  the  beginning  of  63,  n.  1.  Lambert  v.  Saodfbrd, 
2  Blackf.  137.  The  general  rale  leenu  not  to  be  followed  in  Louiaiana,  nor  periuq* 
in  New  Qampihire.    AhU,  8S,  n.  1.] 

f^  Diidunyt  ofhdorta-.  —  An  indoraer  Eenwtnlhy   e.    Sawyer,   126   Miaa.  S8 ; 

being  only  liable  upon  the  default  of  the  Tobey  v.  EUli,  114  Mail.  120 ;  Hagey  a. 

principal  upon  the  contract  contained  in  Hill,  76  Penn  St.  108. 
tbe   note,  any  agreement  between  the         The  indoraer  la  alao  >o  fax  in  the  po- 

holder  and  ttie  principal  debtor  rarying  lition  of  a  lurety  that  he  li  entitled  npon 

tliat  contract  or  releaiing  the  principal  payment  ofthe  note  to  b«  aabrogkled  to 

dlicharges  the  fndoner ;  the  Indoner  ii  any  lecuritieB  for  tiie  note  in  the  poaae*- 

to  thii  extent  in  tlie  petition  of  a  lurety.  aion  of  the  bolder.     Duncan  n.  North  A 

Orerend,  Onmey,  &  Co.  r.  Oriental  Fin.  South  Woiei  Bank,  6  Appi  Cai.  1.    Heoce 

Corp.,  7  L.  B.  H.  L.  348 ;  Carter  v.  White,  any  pngitive  acti  of  the  holder  by  which 

26  Ch.  D.  660 ;  Polak  v.  Everett,  1  Q.  B.  he  i«  deprived  of  such  lecnritiei  will  aba 

D.  676;  BamiltonD.  Pronty.eOWIa.  692;  discharge  the  indoner.    Guild  n.  Batter, 

Bt  Goodwin,  6  Dill.  140;   Carpenter  c.  127  Haai.  386;  Board  of  Superviior*  f>. 

HcLanghlin,  12  R.  1. 270.   But  the  holder  Otii,  62  N.  T.  68 ;  Kirkpatrick  «;  Howk, 

may  in  inch  caaereiervehii  right!  againat  80  Dl.  122.      See  generally  Bayliea  on 

tbe  indoripn,  for  then  tbeir  righta  againit  Saretiei  and  Guartinton,  and  Sheldon  os 

Iba  principal    will    remain    nnaSected.  Subrogation;  pott,  123.  n.  1. 
Hnir  «.  Crawford,  2  L.  B.  &  L.  8c.  466; 
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sue  the  acceptor,  or  taking  collateral  security  from  him,  is  no 
discharge  ;  bat  giving  him  new  credit  and  time,  or  accepting  a 
composition  in  discharge  of  the  acceptor,  will  produce  that  resalt. 
The  principle  is,  that  the  drawer  and  indorser  are  in  the  light  of 
sareties  for  the  acceptor ;  and  the  bolder  mast  do  nothing  to  im- 
pair the  right  which  they  have  to  resort  by  suit  to  the  acceptor  for 
indemnity,  or  which  would  amount  to  a  breach  of  faith  in  him 
towards  the  acceptor.  (J)  If  the  liability  of  the  surety  be  varied, 
it  discharges  him ;  or  i£  he  can  sue  the  acceptor,  in  consequence 
of  the  resort  over  to  him  by  the  holder,  notwithstanding  the  time 
given  to  or  the  composition  made  with  the  acceptor,  by  the  holder, 
the  latter  is  enabled  indirectly  to  violate  his  contract  with  the 
acceptor,  (e)  But  receiving  part  of  the  debt  from  the  acceptor 
of  a  bill  or  maker  of  a  note,  works  no  prejudice  to  the  holder's  right 
agiunst  the  drawer  or  indorsers,  for  it  is  in  aid  of  all  parties  who 
are  eventually  liable,  (rf)  All  that  the  rule  requires  is,  that  the 
holder  shall  not  so  deal  with  the  acceptor  of  the  bill  or  maker  of 
the  note,  by  giving  time,  or  compounding,  or  giving  credit,  as  to 
prejudice  the  right  of  the  other  parties  to  the  bill,  without  their 
assent,'  in  the  exercise  of  their  right  of  recourse  against  the  maker 
or  acceptor.  The  holder  may  give  time,  to  an  immediate  indorser, 
and  proceed  i^ainst  the  parties  behind  him.  A  prior  party  to  a 
bill  is  not  discharged  hy  a  release  of  a  subsequent  party.  But  the 
holder  cannot  reverse  this  order,  and  compound  with  prior  par- 
ties  without  the  consent  of  subsequent  ones,  for  it  varies 
the  rights  of  the  subsequent  parties,  and  *  discharges  them.  •  118 
Xhe  release  or  discharge  of  a  prior  indorser  discharges  all 

(b)  Philpot  V.  Briant,  4  BIng.  717 ;  Planten'  Buik  tr.  Sellmui,  2  Gill  t  J.  230; 
Kotts  V.  Hit  Creditor!,  lU  Uftrtin  (La.),  9.  Same  law  la  respect  to  the  indorser  of  a 
note.  Conch  v.  Waring,  9  Conn.  261.  Ifere  delay  bj  tlie  payee  of  a  note  due,  in 
mfortsing  payment  igaiiut  the  prindpal,  doei  not  difcharge  tbe  lurelj.  FreemaD'i 
Bank  B.  Rolliiu,  IS  Me.  302. 

(e)  £z par(«  Smith,  8  Bro.  C.  C.  1 ;  Walwyn  d.  St.  Qnintln.lBoa.  &F.  662;  Eag- 
Inli  K  Duley,  2  Id.  61 ;  CUrk  v.  DeTlln,  3  id.  368 ;  Ex  porta  Wilson,  11  Tel.  410 ; 
GonM  V.  Rob*on.  8  Gaat,  57G ;  Pring  c.  CUrkton,  1  B.  &  C.  14.  [Pring  v.  Oarkion  b 
denied  in  HlcUgan  State  Bank  v.  LeaTeD«<nh,  38  Tt.  909, 216.  But  compara  I^IU 
«.  Congdon,  3  Comit.  362 ;  Hard  v.  Little,  12  Hm«.  602.] 

(J)  Lynch  r.  Reynoldi,  10  Johns.  41. 

I  EUrege  c.  Chacon,  Cntbbe,  396.   Beo    Blakely,  Ex  patt»  Harrej,  4  De  O.,  H.  A 
UnM  Rock  Bank  c.  Hallctt,  49  He.  MB :     0. 881, 699. 
Wright  w.  8tom,  6  Bosw.  600 ;   /a  r> 
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Bobsequent  indoreers.  The  parties  to  a  bill  are  chargeable  in  dif- 
fereDt  order.  The  acceptor  is  firat  lii«ble,  aad  the  indorsera  in  the 
order  in  which  they  stand  on  the  bill ;  and  taking  nen*  eecurity, 
or  giving  time,  or  discharging  or  compounding  with  a  subsequent 
indorser,  cannot  prejudice  a  prior  indoi'ser,  because  he  has  no 
rights  agftjnat  a  subsequent  indorsee.  («)  The  acceptor,  whether 
for  accommodation  or  for  value,  is  not  dischai^ed  by  time  given 
to  or  security  taken  from  other  parties  to  the  bill,  (i) 

If  due  notice  of  non-acceptance  or  non-payment  be  not  giveii, 
or  a  demand  on  the  maker  of  a  promissory  note  be  not  made,  yet 
a  subsequent  promise  to  pay,  by  the  party  entitled  to  notice,  be  be 
either  drawer  or  indorser,  will  amount  to  a  waiver  of  the  want  of 
demand  or  notice,  provided  the  promise  was  made  clearly  and 
unequivocally,  and  even  under  a  mistake  of  the  law,  if  it  waa 
with  full  knowledge  of  the  fact  of  a  want  of  due  diligence  on 
the  part  of  the  holder,  (c)  The  weight  of  authority  is,  thai  this 
knowledge  may  be  inferred  as  a  fact  from  the  promise,  under  the 
attending  circumstances,  without  requiring  clear  and  affirmative 

(a)  Knglish  n.  Darlej,  3  E>p.  40 ;  s.  o.  2  Bnt.  &  P.  61 ;  Smith  n.  Knos,  3  Esp.  46 ; 
Sar^nt  v.  Appleton,  0  Mau.  85 ;  Clopper  r.  UmoD  Bank  of  HaTTl&nd,  7  Hut.  &  J. 
100 ;  Hawktna  v.  Thomp«ni,  2  McL.  111. 

(b)  Elorj  on  Billi,  [$  263 ;]  Chittjr  on  BiUi,  c  T,  B ;  WtUace  v.  H'Connelt,  IS 
Peten,  136. 

(c)  Chit?  on  Bill*,  c.  10,  533-S36 ;  Qoodill  p.  Dol\ej,  1  T.  R.  712 ;  Hopei  c.  Alder, 
OEsst,  Idinnofii,-  Bomdaile  c.  Lowe,  4  Taant.  93 ;  BteTeni  n.  Lynch,  2  Camp.  832; 
12  Eaat,  SS,  b.  o.  ;  Miller  p.  Hackler,  &  Johni.  3TS ;  Martin  v.  Winsloir,  2  Maaon.  241 ; 
Fotheringhkm  o.  Price,  I  Bay,  201 ;  Thornton  v.  Wynn,  12  Wbeit.  188 ;  Pata  b. 
H'Clnro,  4  Rand.  \6i;  Otii  v.  Hnwey,  a  N.  H-  346;  Reynoldi  v.  DongUsa,  13 
Fel«rt,  497;  Farrington  v.  Brown,  7  H.  H.  271;  Story  on  BtUi,  [S320;]  SoMex 
Bank  v.  Baldwin,  2  Hair.  (N.J.I  4S7;  Bobbins  d.  Pinckard,  &  Smedea  t  H.  61; 
Brooklxn  Bank  v.  WarinjE,  2  Sandf.  Cb.  1 ;  Moore  v.  Tncker,  3  Ired.  347.  Ur.  Jna- 
tioe  Story  question!  the  aonndnna  of  the  doctrine,  holding  a  promiae  to  paj  nnder  a 
knowledge  of  f^cti  and  m!«takei  of  law  binding,  thoagh  be  coniidere  It  ai  now  eatab- 
lisbed  botb  in  England  and  America.  Story  on  Promliiory  Nolei,  [}{  276,  S62.I 
The  Iriih  Cnnrt  of  Exchequer,  in  Donnelly  v.  Howie,  Hayea  &  Jonei,  436,  plainly 
and  fbrclbly  deniei  Che  ralidtty  of  the  rale,  and  holds  that  a  new  promiae  to  pay, 
after  a  ftall  knowledge  of  all  the  facta,  bnt  withont  any  new  cuiilderation  to  anpport 
It,  wa«  ■  mdan  paelan,  and  not  binding;  I  think  it  it  too  late  to  call  in  qoeition  the 
validity  of  the  promiie  founded  on  a  waiver  of  a  technical  role  eatahliihed  for  the 
benefit  of  the  tnduner.  The  original  con^deration  remaini  after  the  waiver  to  aoa- 
tain  the  promiie,  and  11  U  a  great  and  nnivenal  principle  of  juriipmdence,  that  evei; 
man  ia  bound  to  know  the  law.  But  on  the  other  hand,  if  the  indorter  doee  wb1v« 
tile  want  of  notice,  and  payi,  he  cannot  afiect  the  righta  of  antecedent  Indonen,  and 
he  cannot  recover  of  them  if  he  doe*  pay.  Chitty  on  Billa,  4S8;  Btoir  on  pToa>S»- 
torj  Nntea,  IS  B8A  ] 
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proof  of  tbe  knowledge.  (<f)  <  So,  if  the  indorser,  before  or  at 
the  maturity  of  the  bill,  faita  protected  himself  from  loss  by  taking 
sufficient  collateml  aeourity  of  the  maker  of  the  note,  or  an 
assignment  of  his  property,  it  is  a  waiver  of  hia  legal  right  to 
leqoire  proof  of  demand  and  notice,  (e) 

*  If  the  indorser  comes  ^ain  into  possession  of  the  bill,  *  114 
he  is  to  be  regarded  prima  facie  as  the  owner,  and  may  sue 
and  recover  as  against  prior  parties,  though  there  be  on  it  subae* 
qnent  indorsements,  and  no  receipt  or  indorsement  back  to  him, 
and  he  may  strike  out  the  subsequent  names,  (a)  To  maintain 
a  aoit  fl^nst  the  indorser,  the  holder  must  show,  as  we  hare 

[J)  Lvndie  r.  Rabertwii,  T  Eut,  231 ;  I^cnons  n.  Hooker.  8  Johoi.  66 ;  Hopkini 
V.  Utwell,  12  Mui.  52 ;  Breed  v.  Hillhousa.  7  Conn.  62S ;  Williimi  t>,  Robinion,  13 
L*.  421 ;  TebbrtU  v.  Dowd,  23  Wend.  3T9.  Id  thii  lut  mbb  Mr.  Jnstice  Coven  leam- 
cdlj*  TCTlrwed  tbe  whole  leTieB  uf  drcuioni  on  the  lubject.  Ch.  J.  Sharkej,  in 
6  Smedei  ft  M.  72,  uji  tliat  thp  queatioD  wa*  eiimined  by  Mr.  Justice  Cowen,  "  with 
an  kbility  uid  reaearch  unBarpuaed." 

(«)  Mead  i>.  Small,  2  Greenl.  207 ;  Bond  r.  Famham,  6  Man,  170;  Frentlas  v. 
DanietMMi,  ft  Conn.  176  ;  Duts]!  v.  Farmen'  Bank,  9  Gill  &  J.  47  ;  Comej  d.  Dft 
CtHtB,  1  Eip.  SOS;  Ferr?  V.  Green,  4  Harr.  (N.J.)  61;  Story  on  Billi  of  Exchange, 
[|  374 ;]  Mechanici'  Bank  v.  Griswold,  7  Wend.  166.  In  Kramer  e.  Sandford,  4  Watt* 
&  8.  S28,  tbe  Snprenw  Conrt  of  Penniy Irania  held,  on  a  review  of  tlie  Anier- 
Icaii  aathorltie*,  and  in  qnaltflcation  of  tbe  doctrine  in  the  text,  that  the  indorMr 
wa*  Dot  eiempted  from  the  obligation  of  giving  notice  \>j  taking  tecnritj  or  indeni- 
t>it7,  when  the  obligation  of  takint;  np  the  note  remained  with  tlie  maker,  and  wu 
not  MMuned  by  the  indorser.  Ch.  J,  Glbton  obaerred  ftirtber,  that  the  doctrine  of 
iraivor,  in  eonddemtion  of  a  Mcnrity,  bad  no  footing  in  Weatminiter  Halt.  And  Id 
I>eiiti7  V.  PmIkmt,  ft  Irtd.  610,  Ch.  J.  Ruffln  learnedly  diaciuaed  tlie  authoritlet,  and 
bia  coDclaiion  ia  ttrict  in  &Tor  of  notice  to  the  Indorter,  naUu  the  indoreer  hai  be. 
come  boQod  to  take  np  the  note  by  an  agreement  with  the  maker  tbr  that  porpoee, 
or  hj  Teceiving  in  hand  eOecti  to  meet  the  note,  or  bj  taking  a  general  aiugnment 
of  the  drawer's  eatate  and  effecta.  Tlie  learned  American  knthor  [Jamea  P.  Hol- 
eombe]  of  the  Selection  of  Leading  Caaea  npon  Commercial  Law,  p.  S2T,  considers 
tbat  Ch.  J.  Gibaoo  haa  laid  down  the  trae  principle  in  thoae  case*.  I  incline  to  the 
optoloQ,  thoa^  with  great  respect,  that  tbe  Chief  Jostice  pnsbei  bis  objection  to  an 
nfiMMoaable  length,  and  that  when  aa  a  matter  of  fact  the  iniloner  lis*  protected 
hlmaclf  bj  snffldent  collateral  aecnritj,  he  haa  no  reason  or  jattice  in  setting  np  the 
oljection  of  want  of  notice,  and  he  onght  not  to  be  permitted  to  rid  bimaelf  of  hla 
dMigatlon  to  paj  the  note,  by  the  interposition  of  the  technical  rule. 

(a)  Dagan  d.  United  States,  8  Wheat  172 ;  Vorrii  d.  Badger,  S  Cowen,  449 ;  Hide 
m.  Bidhj,  10  L*.  21S ;  [Eaton  r.  HeKown,  84  Me.  510 ;  Glasgow  v.  BwitMr,  IS  Mo. 

aw.]*> 

>  Loose  r.  Loose,  86  Penn.  St.  688,  646 ;  ante,  109,  n.  1. 

xi  An  Indotaer  taking  np  a  note  may     them,    Wilkinson  v.  Dnwln,  7  Q.  B.  D. 
•■•  eobaeqiiant  Indoners  when  it  appears     836. 
llMt  be  win  not  in  bis  torn  be  UeUe  to 
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seen,  due  demand  of  the  maker  or  acceptor,  or  a  presentment  for 
acceptance,  and  due  notice  to  him  of  the  default ;  and  he  need 
not  prove  any  pi-ior  indorsement,  nor  the  hand  of  the  drawer. 
An  indorsement  of  a  note  impliedly  admits  the  signatures  of  the 
antecedent  indorsera  to  be  genuine,  (i)  But  in  the  suit  against 
the  acceptor,  the  holder  need  not  show  notice  to  any  other  per- 
son. The  acceptor  is  liable  at  all  events.  Receiving  part  from 
the  drawer  or  indorser  is  no  discharge  of  the  acceptor.  Giving 
time  to  the  drawer  will  not  discharge  the  acceptor  of  an  accom- 
modalJon  bill.  Nothing  short  of  the  statute  of  limitations,  oc 
payment,  or  a  release  or  an  expres8  declaration  of  the  bolder, 
will  dischaige  the  acceptor.'  He  is  bound,  like  the  maker  of  i 
note,  as  a  principal  debtor.  His  acceptance  is  evidence  that  tbe 
value  of  the  bill  was  in  his  hands,  or  had  been  received  by  him 
from  the  drawer.  He  is  liable  to  tbe  payee,  to  the  drawer,  nod 
to  every  indorser.  (c)  He  is  the  first  person,  and  the  last  pereon 
liable,  and  there  Ik  no  difference  in  this  respect  between  an  rc- 
ceptance  given  for  accommodation,  and  one  given  for  value.  He 
is  liable  to  an  innocent  holder,  though  the  drawer's  hand  be 
forged  ;  and  in  the  suit  against  him  it  is  not  necessary  to  prove 
any  hand  but  that  of  tbe  first  indorser.  (<2)     Though  a  bill 

(t)  Crilcblow  V.  Psrrj>,  2  Camp.  182;  Story  on  Promiiaorj  Notei,  [{  8B7,|  m1 
cuei  there  cited.  By  the  law  of  Virginia,  Kentucky,  Indiana,  and  lllinoii,  tbe  holder 
□f  a  pnimiasorj  nol«  muBt  make  eTery  reaiunable  effort  and  doe  and  legal  dilignm 
to  recover  of  the  drawer,  before  he  can  (Ue  the  Indorser,  on  tbe  ground  of  Don-paji' 
ment  and  notice.  DemanJ  on  drawer,  and  due  notice  to  indoraer,  ii  not  anSdent. 
The  legal  menna  againat  drawer  meat  flnt  be  reaorted  to.  In  Georgia  the  indoiNr 
ts  Imld  bound  at  a  sarety  nithont  any  preTlona  demand  and  notice,  ttiovgh  (hit 
departure  from  uommerdal  tuage  it  not  to  apply  to  ootet  negotiated  at  any  incorpo- 
rated bank,  or  deposited  there  for  collection.  The  indoraer  it  likewiie  discharged,  if, 
after  a  request  upon  the  holder  for  that  purpose,  be  doe*  not,  within  threa  montla, 
proceed  to  collect  the  debt  Statute  of  Oeoi^.  December  26,  IS2fl ;  2  Peteti,  3E8, 
note;  ib.  S46.  See  alao,  to  the  aame  point,  United  State*  Bank  c  Tyler,  lid.SM; 
Johnson  D.  Lewia,  1  Dana  (Ky.),  182;  Sannden  v.  O'Briaot,  2  Scam.  SSa 

(c)  The  acceptor  cannot  aet  np  as  a  defence,  that  when  be  accepted  the  bill  tbe 
drawer  was  an  nncertiflcated  bankrupt,  and  that  all  his  property  had  passed  to  Ui 
assignees.    Fitt  r.  Chappelow.  8  H.  &  W.  616. 

(if)  Slmmonds  e.  Parminter,  1  Will.  185;  Dingwall  n.  Dunsler,  Dovg.  S4T;  Smilli 
tt.  Cheater,  1  T.  R.  664 ;  Fentum  v.  Pncock.  6  Taunt  102;  Farquhar  v.  Sonthey, 
2Carr.  &P.  497;  X^mbert  r.  Bandford,  2  Blackf .  (lod.)  187. 

>  Anlt,  86,  n.  1.    As  to  the  order  of  lia-     makert,  outs,  78,  n.  2,  86,  n.  1,  oues  flrH 
hllity  to  an  innocent  holder,  tmls,  78,  n.    dl«d;  113,  n.  (aj. 
S.    As  to  accommodation  acceptora  and 
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IMjable  to  a  fictitious  *  payee  be  strictly  vud,  jet,  if  the  *  115 
fiuit  vas  known  to  the  acceptor,  be  ma;  be  sued  bj  an 
innocent  indorsee,  eqoallj  as  upon  s  note  payable  to  beater,  (a) 
And  if  the  bolder  of  a  bank-bill  cats  it  into  two  parts,  Cor  the 
Bole  purpose  of  transmitting  it  by  nul  with  greater  safety,  this 
does  not  affisct  his  rights  upon  the  bilL,  and  he  may  recover  npmi 
the  production  of  only  one  of  the  parts,  provided  he  shows  that 
he  is  owner  of  the  whole,  and  accounts  for  the  absence  of  the 
other  part.  The  parts  of  a  divided  bank-bill  are  not  aepantelj 
negotiable.  (&) ' 

(a)  Onw<mr.Hinet,lH.BI.G«fl;  ■.O.ST.S.4SL  [SceTSands.!:  FhOllp**. 
bThnrn,  L..K.1C.  P.463;  IB  C.  B.  v.  s.  €M  ] 

(1)  FatUm  p.  Brnnk  of  S.  C,  2  Nott  *  M'Cord.  «4;  Msrtin  m.  Didtod  StalM 
Buk,  4  Wuh.  253;  Unitsd  Sulci  Buk  n.  SOI,  SCcmb.  108;  Fknaen'  Bwk  >. 
HgjBiiHa,  4  Rand.  186;  Bullet  v.  Bank  of  PemMjlraiiia,  2  Wuh.  ITS;  Hitadale  ■. 
Buk  of  Onage,  6  Wend.  378.  Cmtnt,  Mayar  e.  JotuMon,  8  Camp.  321.  Th«  owner 
if  th*  two  parti  of  a  note  cut  in  t»o  for  trauiialawuu  wai  aUowed  to  ncovcr  in  eqoitj 
Iha  whole  amount,  apon  prodadnK  one  half  part,  and  ihowiof  the  olber  loat,  aod 
offering  an  indemnit;.  Allen  p.  State  Bank,  1  Der.  ft  Bait.  Eq.  L  Sec  Stotr  oa 
Pranuaoiy  Notei,  [f  111,]  wtiere  the  conflicting  antboritie*  on  tbi*  point  are  noted. 
In  Scotland,  a  Ter;  inmmarr  remedj  ii  giTen  to  the  holder  at  bilk  of  exchange  and 
liTomiieorj  note*,  proteited  for  DOD-pajmrnt,  bj  allowing  (he  proteat  to  be  recorded 
sndar  an  Implied  content  of  the  dehlor.  Tbii  anlhorian  ■  decree  bj  cooaent,  called 
adceneof  ragutration,andainminar7ezecntii)a.    1  Bell'*  Comm.  ^  387.    IfaoegD- 

■  Ul  aaJ  Dam^td  BilU.  —  ln  Eag-  the  defendant  from  afl  apprectahle  fagtn7. 

land  it  w«iin  to  he  a  general  rule,  that  if  SsTaanah  N.   Bank  v.  Haikina,  mprai 

a  aegotiahle  bill.  note,  or  elieck  be  lort,  Wright  «.  Lord  Haidatmte,  1  Kar  ft  J. 

allboQgh  ont7  n^otiaUe  br  indcnonent  701,  709. 

•Bd  not  jet  indorMd,  the  loeer  caanot  Eqoiir  baa  refnaed  to  inlarfaw  with 
recover  at  law  agahut  any  im»  of  the  regard  to  inelnmeat*  which  bava  been 
partiee  ta  the  inaimment,  either  on  Ilie  deecrDjcd,  on  Uie  gronnd  that  there  ii  a 
iartrvMoit  ite^or  on  the  ooneideniiiott.  complete  fcntedj  at  law.  Wright  p.  Lord 
Brleaoo  B.cSS,  10th  ed. 871;  Bannc  p.  ICaidataac.l  KarftJ.701.  Andanactioa 
Ciowa,  1  Excb.  167 ;  Crowe  v.  Omj,  V  al  law  wa*  maintaiMd  in  Dee  Arti  p.  Leg- 
Kick.  «M  Price  >  Price,  10  H.  ft  W.  gelt,  18  N.  Y.  662;  Moon  p.  FaU,  42  He. 
Va,  34S.  Perhapa  the  lame  rule  would  4H).  See  Deao  p.  Speakman,  7  Blackf. 
bt  applied  in  iti  fuU  extent  in  America.  817 ;  Abom  e.  Boaworlh,  1  R.  L  401.  A 
Savannah  Kat.  Bank  e.  W^.fcin.,  ]01  different  rak  \»  laid  down  is  Bjke  on  B. 
HaM.  S70,  S7S ;  Tuttle  p.  Bundiab,  4  «£i  Mapm ;  and  the  ca«c«  laat  cited  Hem 
Allan,  481 ;  Tower  p.  Apfrietea  Bank,  lo  be  iw  w^irmil  witb  the  icaMm  given 
SAnen,SS7.  Bat  MeAbom  p.Boaworth,  fbr  denjriDg  an  action  on  loet  bflU.  which 
1  R.L  401.  The  matter  ii  regulated  by  i«,  ihat  hy  the  cMtom  of  merdtanta  Uw 
rtalatc  in  aome  atalea.  acceptor  on  paying  the  bill  haa  a  ligbt  to 

Bat  reUet  will  be  given  in  equity  on  it  for  hi*  own  ■ccnrity  and  m  a  roncber, 

a  loot  negotiable  imtrument  when  it  i*  ft&    (Sea  OtiaOeld  p.  Kajberry,  S3  Ma. 

witUn  die  power  of  Ibe  oenrt  to  Mcwe  UT.|     Bol  if  Iteae  cmm  are  right,  tbaa 

vol.  111.— 12  [in  J 
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e.  Of  ttie  HMwnrs  of  Dtaat^^  —  The  eng^emeot  of  the  drawer 
and  indoraer  of  every  bill  is,  that  it  shall  be  paid  at  the  proper 
time  and  place  ;  and  if  it  be  not,  the  holder  is  entitled  to  indem- 
nity for  the  loss  arising  from  this  breach  of  contract.  The  gen- 
eral law-merchant  of  Europe  authorizes  the  holder  of  a  protested 
bill  immediately  to  redraw  from  the  place  where  the  bill  was 
payable,  and  in  the  same  direct  or  circnitoas  way,  as  the  case 
may  be  or  require,  on  the  drawer  or  indorser,  in  order  to  reim- 
Itursfl  himself  for  the  principal  of  the  bill  protested,  the  contin- 
gent expenses  attending  it,  and  the  new  exchange  which  he  pays. 
His  indemnity  requires  him  to  draw  for  such 'an  amount  as  wilt 
make  good  the  face  of  the  hill,  together  with  interest  from  the 
time  it  ought  to  have  been  paid,  and  the  necessary  charges  of 
protest,  post^e,  and  broker's  commission,  and  the  current  rate  of 
exchange  at  the  place  where  the  bill  was  to  be  demanded 

*  116    or  *  payable,  on  the  place  where  it  was  drawn  or  negotiated. 

The  law  does  not  insist  upon  an  actual  redrawing,  bat  it 

liable  bill  be  lort,  the  acceptor  or  iadoner  ii  not  bound  &t  law  to  pa;  witbont  dw 
production  of  tlie  bill,  eren  though  au  indemnity  be  offered.  He  ia  mtitled  to  tb« 
actoal  poMeiiion  of  the  bill  for  hii  own  lecnrity.  Thla  rule  apptiei  eqnall;  U 
the  caie  of  promiaeorr  notei.  Bat  tlie  lender  of  a  anfflcieDt  indemnity  would  cnabk 
the  liolder  to  recover  in  equity.  Hansard  v.  Robinion,  7  B.  &  C.  00  ;  Hacanne;  «. 
Graham,  2  Sim.  S8G ;  DatU  b.  Dodd,  4  Taunt.  602  ;  4  Price,  176  ;  fimith  n.  Rockwell. 
2  Hill  (N.  T.).  4BS ,  Smith  t>.  Walker,  1  Smedea  &  Hvah.  Ch.  4S2 ;  Stoij  on  BiH). 
[8  44n ;]  Story  on  Promiuory  Hotei,  [S!  108,  446,  et  wj.]  The  aame  neceaaity  rf 
indemnity  it  reqnired  by  the  French  law,  in  the  c«m  of  a  loit  or  niaaing  bilL  Codt 
de  Com,  art.  161, 152.  Mr.  Juatice  Story  ihowi  the  divenity  of  opinion  In  the  United 
Rulei,  in  the  coorta  of  law,  aa  to  the  remedy  at  law  on  «  lott  note,  bat  tba  w«gbt  gf 
aalhority  la  In  (kvor  of  the  excluiife  lemedy  in  equity. 

a  diittnctlon  which  hai  been  taken,  al-  and   nnindoraed,  the  plaintiff  ought  te 

lowing  an  action  on  billa  lout  affer  ma-  recorer,  although  the  contrary  w»»  Ibere 

turity,  would  teem  to  he  lound.    Thayer  decided.      Wade  a.   Wade,   U    ni.  8S; 

p.  King,  16  Ohio,  242.     And   it  would  Moore  e.  Fall,  42  Me.  460,466;  Toneys. 

feem  to  follow  alao   that  where,  aa  In  Fom,  40  Me.  74 ;  Brandi  Bank  at  HoUfe 

rtamQE  V.  Crowe,  lupra,  the  inatmment  p.  TUlmBn,  12  Ala,  214  j  Depew  p.  Wh«»- 

waa  payable  to  the  payee't  own  order  Ian,  6  Blackf.  486.  >> 

I*  That    an    action    at  law  may  be  648.     Rriief  in  equity  waa  giaiiled  ii 

maintained  on  giving  a  infflcient  bnnd  of  C  &  0.  Canal  Co.  p.  Blair,  46  Hd  10% 

indemnity,  lee  Hinckley  p.  Uninn  Paciflo  dting  a  recent  atatate  allowing  relief  at 

R.   R.    Co.,   128  Maaa.    63 ;    Tncker    b;  law.    There  i«  a  aimUar  atatote  in  Eof 

Tucker,  110    Ifaaa.   79-     Caora,   where  land.    King  p.  ZlauneiniaB,  6  L.  B.  C  F. 

note  wat  deatroyed  by  the  fraud  of  the  460. 
bolder.    HcDonald  v.  JobnaoD,  66  lowis 
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enables  the  holder  to  recover  what  woald  be  the  price  of  another 
new  bill,  &t  the  place  where  the  bill  was  dishonored,  or  the  loea 
nil  the  reexchange  ;  and  this  it  does  by  giving  him  the  face  of  the 
[irotested  bill,  with  intereBt  acoordiog  to  the  law  of  the  place 
where  the  bill  was  drawn,  and  the  necessary  expenses,  incltiding 
[he  amount  or  price  of  the  reexchange.  (a)  But  the  indorser  of 
a  bill  is  not  entitled  to  recover  of  the  drawer  the  damages  in- 
curred b;  the  non-acceptance  of  the  hill,  unless  he  has  pud  tbem, 
or  is  liable  to  pay  them.  (J)  Nor  is  the  acceptor  liable  in  ordi- 
nary cases  for  the  extra  chaiges  on  the  reexchange.  He  is  only 
chargeable  for  the  sum  specified  in  the  bill,  with  interest  accord> 
ing  to  the  rate  established  at  the  place  of  payment.*    The  claim 

(a|  MdlMi  v.  Si>neaii,2H.BI.  378;  De  Tutet  t>.  Bwliiff,  II  EMt,aefi;  Fuwnii, 
C  J ,  in  Giimthsw  d.  Bender,  S  Mug.  167 ;  Code  de  Commerce,  b.  1,  tit.  3,  art.  IT7, 
lUj  PirdeMD*,  Droit  Com.  ii.  art.  437 ;  Van  Leeuwen'*  CommeDtariM,  440;  Stoiy 
on  Bllli,  If  g  400-404.]  The  price  of  reSxchaDge  by  tbe  pnrcbaie  of  a  new  bill  wonld 
Mwwtime*  render  Ibe  damage*  enortoou*,  u  fUtj  pet  cent  or  two  hmidred  pw  cent 
IH.BL378;SBoe.  &P.  886. 

|i)  EiDBitoo  IT.  Wilson,  4  Wm)).  810.  Tnoey,  C  J.,  In  the  caae  of  the  Bank  el 
aa  Dnited  St«tei  ■>.  The  Uniled  States,  2  How.  7«4,  766,  767,  a.  *. 

^  Damofftt.  —  The  liabili tie*  incurred  Relxeiimgg.  —  It  ham  been  held   that 

br  becoming  a  party  to  ■  negotiable  in-  howerer  the  law  may  be  in  caae*  between 

Knuaent  are  itrictly  limited  by  the  law-  the  holder  and  acceptor,  or  on  a  claim 

BBchant,  bat  it  ihould  be  nnderatood  for  reexcliange,  a  drawer  who  hM  been 

dkU  difterent  mka  may  be   api^ied  to  compelled,  under  the  law  goreniing  hi* 

pattiei  to  a  ipecial  contract  not  ncgo-  eontract,topaya  liqnldated*amlnlieiiof 

tiable,  and  not  cooatitntlag  the  relation  TeSichange,  on  accepted  bills  diihonored 

c<  debtor  and  creditor.    There  i*  *ome  for  non^psfment,  can  prOTe  against  the 

■DMrtainty  ■■  to  tbe  exact  form  of  tbe  acceptor  for  that  *Dm  In  addition  to  the 

ml*,  bot  it  wonld  seem  that  special  dam-  amonntof  tbehill*.     Walker  b. Hamilton, 

■en  may  be  giTm  in  respect  of  any  con-  1  De  O.,  F.  &  J.  eOB,  appiUTiDg  Frinde 

Kqnatoes  raaMoably  or  probably  arinng  v.  Bucker,  Amb.  672,  and  explaining  and 

not  of  the  breach  complained  of,  e.;.,  not  qualifying  tbe  English  cases  cited  116, 

honoring  drafts  according  to  the  promiia  n.  (c).     [Ta  rt  General  Sonfh  American 

cnMaincd  in  a  letter  of  credit  to  the  Co., 7 Oh, D. 687.  Forthelimitofthemle, 

draven  and  ptalntift.    Prehn  v.  Boyal  see  Willanic.Ayers.SApp.Cas.  183.] 

Bank  of  Lt*erpoaI,  L.  B.  6  Ex.  93.    See  The  liability  of   the  drawer  and   1n- 

Ilaley  V.  Jooes,  12  Gray,  26a    So  snb-  doners  fbr  rebchange  Is  well  tettled. 

•tiDtial    daniages     may    bo    recoTered  And  although  in  the  Engiiih  practice  a 

■fiaioit  a  banker  fbr  dishonoring  a  cn»-  reexchange    bill   ia  seldom    drawn,  the 

<on>er'i  checks,  haflng  snfflclent  M*et*  principle    on  which    the    damaoes    ara 

in  his  hand*  to  meet  them.      Rollin  v.  compated  remalni  the  same,  and  an  Id- 

Stewaid,  14  C.  B.  S96 ;  [Sonnier*  c.  City  dorsra  ii  not  allowed  an  option  to  recover 

Bank.  0  L.  R  C.  F.  680.)     Sea  HarMtU  the  amount  which  he  ga*e  for  the  UU 

t.Wiiiianu,lB.  AAd.41&;  88,1).  1.  iiwtead.    ETldencc  of  a  enstom  glirlag 
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for  the  reSxchange  is  against  the  drawer,  who  undertakes  to  ia- 
demnify  the  holder  if  the  bill  be  not  paid,  and  the  reezchange  is 
the  purchase  of  a  new  bill  od  the  oountiy  where  the  drawer  of 
the  protested  bill  lives,  (c) 

(c|  Woolwr  n.  Cnwfbrd,  2  Camp.  446 ;  Napier  r.  Schneider,  12Eut,4S0;  SiMj 
■.  TuEt,  McMuUan,  Eq.  320.  In  France,  the  claim  for  the  reezchange  li  deemed  good 
againit  the  acceptor.  PoChler,  Traill  da  Con.  de  Change,  n.  IIT.  See  Story  on 
BilU,  t§  SOB,  n.)  Each  inccetalTe  partj  lo  a  bill  ii  liable  for  damagoi  on  iu  di»- 
honor,  according  to  the  law  of  the  place  where  hia  contract  waa  made;  tbe  dirawer 
according  to  the  law  ol  the  place  where  he  dtew  the  bill,  and  eacb  indoner  according 
to  tbe  law  of  (lie  place  of  tlieir  reapectlre  lodoraenwDta ;  for  eacb  indoraetueni  ia  a 
new  oontract.    Sior;  on  Bill*.  t(  397.] 

Ibe  holder  nich    an   election  hai  been  or  a  liquidated  inm  payable  in  lien  of  ik 

held  inadmiaiiUe.     Suae  v.  Fompe,  8  a  Walker  v.  Hamilton,  1  De  G.,  F.  &  J.  602. 

B.  H.  a.  5S8.  It  hai  been  held  that  tbe  ki  fin  will  pre- 

It  ii  common  in  America  to  allow  a  rail  when  the  interetC  i*  allowed  aa  dam- 

flxed  percentage  in  lieu  of  reexchange.  agetindependentofany agreement.  Ayer 

The  lawg  of  tbe  leveral  (tates  mnat  be  e.  Tilden,  IS  Gray,  1TB ;  Irei  r.  Faimera' 

consulted  for  tbe  iMtutea  later  than  thoie  Bank,2  Allen,2Se,2S9.  ButaeellT,D.{c); 

mentioned  by  the  aathor.      There  are  /BFESta(eF![«Iii>.Co.,£z;mrteUeredith, 

naages  to  a  ilmllar  dfect  in  other  date*  0  Jnr.  h.  a.  2BB  ;  Gibbt  o.  Fremont,  S  Bzdk. 

where  Che  legiiUtare  ha«  not  interfered.  25,  SI.    Compare  Porter  v.  Hunger,  21 

Wood  V.  Watson,  53  He.  9D0.  Vt.  191 ;  Lougee  e.  Waihbnm,  Ifl  N.  H. 

/nten-M.  — The  rate  of  intereit  to  be  lU;  Cbumaiero  v.  Gilbert,  24  IlL  993. 
•llowedAm  di«h(Hiored  bllla,  tf  any,  u  an  CWmtjr.  —  The  taw  gOTomiiiK  tlM 
ezpreu  or  implied  term  of  the  contract,  contract  determines  the  cnrreocy  in  whidi 
la  unirenally  admitted  to  depend  on  Oie  it  i*  payable,  and  in  the  abience  of  qwtial 
law  goreming  the  contract;  a»  to  which  difflcnltiei  created  byitatnte,tnch  aa  tb» 
•ee  06,  n.  1 ;  ceaea  infia,  and  Wliarton  L^al  Tender  Act,  and  the  qneetieos 
Confl.  of  L.  S  fi03 ;  Stickney  v.  Jordan,  68  railed  in  Adama  v.  Cordii  and  other  eaaaa 
He.  106.  [SeeBenjamin'iChalnien'IMg.  nwDtioMd  infia,  117,  n.  (c J,  if  tha  con- 
art.  222  and  214.  Where  a  rate  ii  atipn-  tract  ii  tued  on  in  a  conrt  imdetfas 
latedforln  the  note,  the  better  rule  ]■  that  judgment!  in  a  difierent  cnrraicy,  tha 
it  will  contlnne  after  maturity.  Cromwell  Judgment  will  be  for  inch  a  aum  in  the 
a.  County  of  Sac,  06  O.  8.  61 ;  Upion  latter  cumncy  a«  moat  oeariy  approxi- 
Init  (or  SaTing*  D.  Botton,  ISOHaat.  62;  matea  to  theralneof  (he  amoant  coa- 
Kelloggv.I>Tender(Neb.,  1883),17  Hep.  traded  for.  Infra,  117,  n.  (cj  ;.BeQiiera 
460;  Brannon  d.  Hutsell,  112  Uaia.  83;  e.  Clemeni,  £8  Fenu.  St.  24.  Compan 
Monnett  t.  Storgea,  26  Ohio  St.  384.  Cary  v.  Conrtenay,  108  Haat.  816. 
Bnt  tee  Eaton  o.  Boiaaonaalt,  07  He.  Adama  v.  Cordia  la  atlll  followed  ht 
640;  Horeland  d.  Lawrenoe,  28  Hinn.  HaaaachoMtta.  Ruatey  v.  Farlow,  0  At 
M ;  Newlon  ».  Einnerly,  81  Ark.  e2a  len,  263;  Bnah  u.  Baldrey,  11  Allen,  967, 
That  the  partle*  may  legally  atlpulate  for  869 ;  Borgeaa  r.  Alliance  Ina.  Co.,  10  Allan, 
dtber  the  rate  allowed  by  tbe  ki  Jen  tt^  221,  226;  (compare  Nlckerton  n.  Soea- 
iratimU  or  by  the  Itx  hei  lolutioitu.  lee  man,  98  Maai.  864,  371 ;)  Chumaaera  ai 
Cromwell  v.  County  of  Sac.  06  U.  S.  Gl.]  Gilbert,  24  III.  efil.  Bnt  aea  Wood  a. 
And  tbe  Uw  la  the  aama  aa  to  r«e»diaoge  Kalto,  S7  PcntL  St  341. 
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In  this  conntry  a  different  practice  &om  that  of  reexohange 
was  iotrodnced  while  we  were  English  colonies,  and  it  has  con- 
tinned  to  thia  daj.  Oar  usages  on  this  subject  form  an  excep- 
tion to  the  commercial  law  of  Enrope,  and  the  established  rates 
of  dam^es  fixed  by  ns^e  or  by  statute  in  lieu  of  reezchango, 
prevent  the  necessity  and  difficulty  of  proving  the  price  of  re- 
exchange.  They  avoid  the  fluctuations  of  exchange,  and  the 
occasional  rigor  of  the  law-merchant 

In  New  York,  the  rule  had  uniformly  been,  to  allow  twenty 
per  cent  damages  on  the  return  of  foreign  bills  protested  for 
non-acceptance  or  non-payment ;  and  the  damages  were  com* 
p&ted  on  the  prin<Hpal  sum,  with  IntereBt  on  the  aggregate 
amoont  of  the  bill  and  damages,  from  the  time  that  notice  of 
tbe  protest  was  duly  given  to  the  drawer  or  indorser.  The 
mercantile  usage  was,  to  consider  the  twenty  per  cent  an  indem- 
nity for  consequential  damages,  and  to  require  the  bill 
*  to  be  paid  at  the  rate  of  exchange  at  the  time  of  return,  *  117 
or  a  new  hill  to  be  furnished  upon  the  same  principles. 
But  the  Supreme  Court  (a)  considered  the  twenty  per  cent  to 
be  in  lieu  of  dam^es  in  case  of  reexohange,  and  the  demand, 
with  that  allowance,  was  to  be  settled  at  tbe  par  of  exchange. 
Hiis  doctrine  was  overturned  by  tbe  Court  of  Errors,  (h')  and  the 
holder  was  held  to  be  entitled  to  recover,  not  only  the  twenty 
per  cent  damages,  together  with  interest  and  chaiges,  bat  also 
the  amount  of  the  bill  liquidated  by  tbe  rate  of  exchange,  or  price 
of  bills  on  England,  or  other  place  of  demand  in  Europe,  at  the 
time  of  the  return  of  the  dishonored  bill,  and  notice  to  the  party 
to  be  charged  ;  and  this  rale  was  subsequently  followed  in  the 
courts  of  law.  (?) 

(a)  B«idTickiv.FnnUlti,4Jahiu.llO;  Weldea  b.  Buck,  ib.  144. 

^b)  GnTM  p.  DMh,  12  Johni.  17. 

(()  Denston  c.  Btndenoa,  18  Johni.  829.  Th«  general  rnle,  independent  of  tUt- 
■ti.  b,  that  damage*  on  pmteated  bill*  are  governed  bj  the  Itx  loci  eoriiractui,  and 
iMwMjDCDtlj  the  drawer  !•  rceponilbte  for  damage*  according  to  tlie  law  of  the  place 
vbera  the  bill  U  drawn,  and  the  iDdoneri  according  to  the  law  of  the  place  wher* 
Ibeir  reipectlTe  indoraemeDta  were  made.  See  |nT>ra,]  ii.  400,  The  proper  rule,  in 
niea  of  debt*  payable  in  a  foreign  coDnlry,  in  England,  far  initance,  and  aiMd  la 
tbi  United  State*,  )•  to  allow  that  *um  in  the  cnrrency  of  the  conntr7  which  approxl- 
■ale*  OKMt  nearly  to  the  amonnt  to  which  the  party  i*  entitled  in  the  country  where 
diedabtifpayaUe,  and  calculated  by  thereat  or eitablithed.  and  not  by  thenomloal, 
pv  of  exchange.  Mr.  Juitlce  Story  (Story  on  BID*,  (|  ISO,])  My*  that  for  ordinary 
rmaMiiiiai  poipoew  the  par  of  ezcbanfe  between  E^land  and  America  U  to  eatt 
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The  rate  of  damages  on  bills  drawn  and  payable  withio  the 
United  States,  or  other  parte  of  North  America,  was,  in  1819, 
regulated  in  New  York  b;  statute,  (d)  and  the  damages  fixed  at 
five,  seven  and  a  half,  or  ten  per  cent,  according  to  the  distance 
or  situation  of  the  place  on  which  the  bill  was  drawn.  But  bf 
the  new  Revised  Statutes,  which  went  into  operation  on  the  Ist 
of  January,  1830,  the  damages  on  bills,  foreign  and  inland,  were 
made  the  subject  of  a  more  extensive  regulation.  They  pro- 
vide, (e)  that  upon  bills  drawn  or  negotiated  within  the  state,  upon 

mate  the  pound  itorling  »t  four  dolUn  ud  tortjtoax  centi.  Thii  ii  the  legal  nit ; 
bot  (or  reTenne  parpom,  hy  tlie  met  of  Congreu  of  Julj  27, 1842,  c  66,  it  wai  d*- 
dared,  that  in  all  paymenta  b7  or  to  the  treunrj,  whether  made  in  the  United  Statta 
or  Id  foreiga  coantriea,  where  it  become*  neceitary  to  compute  the  ralne  of  the  ponod 
aterling,  it  thould  be  deemed  equal  to  foor  dollan  and  eightj.four  centt ;  and  that 
the  aame  role  ihonld  be  applied  in  ^ipraialng  merchandiie  imported,  where  tte 
Talue  ii  b;  iuToice  la'ponods  tterllng.  The  creditor  ii  entitled  to  have  an  amooM 
equal  to  what  he  muat  paj,  in  order  to  rtmit  the  debt  to  the  place  where  it  waa  p^ 
able.  Be  oaght  to  hare  juat  aa  mnch  allowed  him  where  he  loea  aa  be  oonid  ha** 
had  if  the  contract  had  been  dul;  performed.  Ue  ought  to  have  the  rate  of  ex^uoft 
allowed,  if  the  exchange  be  abote  par,  and  a  proportionate  deduction  made  if  thi 
exchange  be  below  par,  in  order  to  hare  bla  mone;  ret^aoed,  in  England,  at  exactly 
the  tame  amount  which  be  would  have  been  entitled  to  recelre  in  ■  luit  tber&  TU) 
it  tlie  tnanlfeat  eqatlj  and  the  better  law  of  the  cate.  All  adTancea  of  mane;  or 
ptopertj,  and  aalea  of  goodi,  are  Id  be  accounted  fm-,  it  there  be  no  agreement  to  the 
contrary,  at  the  place  where  the/  are  made,  or  BUth(»ied  to  be  made.  Scott  k 
Bevan,  2  B.  &  Ad.  7S.  LoTdEldon.inCath  o.  Kennioa,  11  Vea.Sie;  Story  on  the  Com- 
flict  of  Lawi,  [ii  283-286 ;]  Smith  n.  Shaw,  2  Wwh.  167 ;  Grant  p.  Healej,  8  SumiMr, 
&2Si  Coniequa  v.  Fanning,  S  Johns.  Ch.  587,  610;  s.  c.  17  John*.  Gil;  Weed  f^ 
Miller,  1  McLean, 423;  Story  on  Bills,  jS  161 ;]  Story  on  PromuMr;  Notea,  I|  309, n.] 
The  ca*«  of  Martin  v.  FrankUn,  4  John*.  124 ;  Scofleld  v.  Day,  20  id.  102 ;  Adam* 
V.  Cordi*.  8  Hole.  260,  declared  a  cmirary  rule,  and  that  a  debt  payable  in  England, 
and  lecoTered  In  the  conrtt  of  thi*  country,  wai  to  be  paid  at  the  par,  and  not  at  tba 
nl«  of  exchange.  But  the  weight  of  anthority,  if  we  connect  the  Engliib  and  Aoieri- 
can  caaea  together,  a*  well  a*  the  justice  of  the  point,  ia,  bowerer,  in  tmwor  of  the 
claim  of  a  foreign  creditor  to  be  paid  at  tbe  rate  of  excbange.  Bee  npra.  Smith  «. 
Shaw,  2  Wa*h. ;  and  Gtnnt  u.  Bealey,  3  Snmner,  and  tba  other  caaea.  Upon  tUt 
rule  only  can  the  cnditor  be  pat  in  the  tame  tituation  aa  if  the  debtor  had  pnno- 
tually  compiled  with  hii  contract,  and  paid  at  the  pUce  where  he  had  contrscted  to 
pay.  The;nr  of  fxdumgt  between  two  countries  li  the  eqntvalency  of  a  certala 
amount  of  the  currency  of  the  one  in  the  comncy  of  tbe  other,  tupposing  tiie  currency 
of  both  to  be  of  the  preciae  weight  and  purity  fixed  by  their  retpectire  mints.  H'Cot 
loch'i  Com.  Dictionary,  ttt.  Par  of  Exchange.  If  not,  it  It  the  amount  which  Iha 
atandard  coin  of  either  country  would  produce  when  coined  at  the  mint  of  the  o^ter. 
By  thia  rule,  the  par  of  exchange  between  England  and  the  United  Slatet,  taUnf 
the  Engliih  tOTereign  of  1889  aa  a  ttaodard,  la  tl  BdJll,  became  It  will  prodnca  that 
amount  at  tbe  mint 

((f)  Uwa  of  New  Tork,  teat.  42,  a  St. 

(•)  New  YoA  Berited  Sutulwi,  1.  770,  771. 
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toy  person,  at  an;  place  within  the  six  states  east  of  New  Tork, 
or  in  New  Jersey,  Pennsylvania,  Ohio,  Delaware,  Maryland, 
Virginia,  or  the  District  of  Columbia,  the  dami^es  to  be  allowed 
and  paid  upon  the  usual  protest  for  non-acceptance  or  non-pay- 
ment, to  the  holder  of  the  bill,  a  purchaser  thereof,  or  of  some 
interest  therein  for  a  valuable  connderation,  shall  be 
'three  percent  upon  the  principal  sum  specified  in  the  *118 
UU  ;  and  upon  any  person  at  any  place  within  the  states 
of  North  Carolina,  South  Carolina,  Geoi^ia,  Kentucky,  and  Ten- 
oessee,  five  per  cent ;  and  upon  any  person  in  any  other  state  or 
territory  of  the  United  States,  or  at  any  other  place  on  or  adja- 
cent to  this  continent,  and  north  of  the  equator,  or  in  any  British 
or  foreign  possessions  in  the  West  Indies,  or  elsewhere  in  the 
Western  Atlantic  Ocean,  or  Europe,  ten  per  cent.  The  damages 
are  to  be  in  lieu  of  interest,  charges  of  protest,  and  all  other 
charges  incurred  previous  to  and  at  the  time  of  giving  notice  of 
non-acceptance  or  non-payment.  But  the  holder  will  be  entitled 
to  demand  and  recover  Interest  upon  the  a^regate  amount  of  the 
principal  sum  specified  in  the  bill,  and  the  damages,  from  the 
time  of  notice  of  the  protest  for  non-acceptance,  or  notice  of  a 
demand  and  protest  for  non-payment.  If  the  contents  of  the 
bill  be  expressed  in  the  money  of  account  of  the  United  States, 
the  amount  due  thereon,  aud  tlie  damages  allowed  for  the  non- 
payment are  to  be  ascertained  and  determined,  without  reference 
to  the  rate  of  exchange  existing  between  New  Tork  and  the  place 
on  which  the  bill  is  drawn.  But  if  the  contents  of  the  bill  be 
expressed  in  the  money  of  account  or  currency  of  any  foreign 
coDDtry,  then  the  amount  due,  exclusive  of  the  damages,  is  to 
be  ascertained  and  determined  by  the  rate  of  exchange,  or  the 
value  of  such  foreign  currency,  at  the  time  of  the  demand  of 
payment 

The  laws  and  usages  of  the  other  states  vary  essentially  on  the 
mbject  of  dam^es  on  protested  bills,  (a)  In  some  cases  the  reg- 
is) Tbegenenlnileli.thattitedmwerofkbilliiUible  to  the  damage*  proTidcd 
b]'  Ibe  lain  of  tha  oonntrj  In  which  it  li  drawn,  and  to  no  other.  Aitor  b.  Beni^ 
StDut'i  Lower  Cuuula,  60 ;  [Price  v.  Page,  24  Ho,  66.]  But  thii  miut  be  takea 
wilh  Mnte  explanation  ;  for  the  holder  of  a  fortiga  hill,  protested  for  non-iiccep(ance 
W  Bga-pajrmeDt,  !a  entitled  by  (he  Uw-merchant  totbeaettled  rule  of  damage*,  ^when 
MM  other  ii  agreed  to,)  on  reizchange  of  the  plact  where  the  bill  wa«  dithonored. 
Vidt  mpm,  Wb,  \\f^  and  Bulk  of  U.  8.  v.  Daniel,  13  Petm,  83,  61. 
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Illations  of  states  approximate  to  e&cli  other,  while  in  others  thej 
are  widely  different.  In  some  cases  the  law  or  rule  is  nnUke,  hat 
the  result  is  nearly  similar ;  while  between  other  states  the  result 
varies  from  four  and  a  half  to  fifteen  per  cent. 

In  Massachusetts,  the  usage  was  to  recover  the  amoont  of  the 
protested  bill,  at  the  par  of  exchange  and  interest,  as  in  England, 
from  the  time  payment  of  the  difihonored  bill  was  demanded  ol 
the  drawee,  and  the  charges  of  the  protest,  and  ten  per 
*  119  cent  damages  in  *  lieu  of  the  price  of  exchange,  (a)  But 
this  rule  was  changed  by  statute,  in  1825,  and  now,  by  the 
revised  code  of  1835  and  1837  ;  and  bills  drawn  or  indorsed  in 
that  state,  and  payable  without  the  limits  of  the  United  Statea, 
and  duly  protested  for  non-acceptance  or  non-payment,  are  now 
settled  at  the  current  rate  of  exchange  and  interest,  and  five  per 
cent  dam^es ;  and  if  the  bill  be  drawn  upon  any  place  beyond 
the  Cape  of  Good  Hope,  twenty  per  cent  damages.  The  rate  of 
damages  in  Massachusetts,  on  inland  bills,  payable  out  of  the 
state,  and  drawn  or  iudorsed  within  the  state,  and  duly  protested 
for  non-acceptance  or  non-payment,  is  two  per  cent  in  addition  to 
the  contents  of  the  bill,  with  interest  and  coetd,  if  payable  in  any 
other  New  England  state  or  Xew  York ;  and  three  per  cent  if 
payable  in  New  Jersey,  Pennsylvania,  Delaware,  and  Maryland ; 
and  four  per  cent  if  payable  in  Virginia,  District  of  Columbia, 
North  Carolina,  South  Carolina,  or  Georgia;  and  five  per  cent 
if  payalile  in  any  other  of  the  United  States  or  the  territories 
thereof. 

In  Rhode  Island,  the  rule  formerly  wss,  according  to  the  re- 
vised code  in  1776,  on  bills  returned  from  beyond  sea,  protested 
for  non-acceptance  or  non-payment,  ten  per  cent  damages,  besides 
interest  and  costs. 

The  rnle  of  damages  in  Connecticut,  on-  bills  returned  pro- 
tested, and  drawn  on  any  person  in  New  York,  is  two  per  cent 
upon  the  principal  sum  specified  in  the  bill ;  on  New  Hampshire, 
Vermont,  Maine,  Massachusetts,  Rhode  Island,  New  York  (city 
of  New  York  excepted).  New  Jersey,  Pennsylvania,  Delaware, 
Maryland,  Virginia,  or  Territory  of  Columbia,  three  per  cent ;  oo 
North  Carolina,  South  Carolina,  Ohio,  or  Georgia,  five  per  cent; 
oa  any  other  part  of  the  United  States,  eight  per  cent  upon  such 

(a)  Grtnutuiw  «.  Btnder,  9  IfHt.  167. 
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principal  stun,  and  to  be  in  lieu  of  intereiit  aod  all  other  charges, 
and  without  any  referenee  to  the  rate  of  exchange,  (i) 

In  PeDDsylvania,  the  rule,  for  a  centuiy  past)  was  twenty  per 
cent  damages  Id  lies  of  reexuhange ;  but  by  statute,  in  1821, 
fire  per  cent  damages  were  allowed  upon  bills  drawn  apon  any 
person  in  any  other  of  the  United  States,  except  Louisiana  j  if 
on  Looisiana,  or  any  other  part  of  North  America,  except  tiie 
northwest  coast  and  Mexico,  ten  per  cent ;  if  on  Mexico,  the 
Spanish  Main,  or  the  islands  on  the  coast  of  Africa,  fifteen  per 
eent ;  nnd  twenty  per  cent  npon  protested  bills  on  Enrope,  and 
tventj-five  per  cent  upon  other  foreign  bills,  in  lieu  of  alt  charges, 
except  the  protest,  and  the  amount  of  the  bill  is  to  be  ascertained 
and  determioed  at  the  rate  of  exchange. 

In  Maryland,  the  rule,  by  statute  iu  1785,  is  fifteen  per  cent 
danif^s,  and  the  amount  of  the  bill  ascertained  at  the  current 
tate  of  exchange,  or  the  rate  requisite  to  purchase  a  good  bill  of 
the  same  time  of  payment  upon  the  same  place. 

In  Virginia  and  South  Carolina,  the  damages,  by  statute,  are 
fifteen  per  cent,  (f) 

In  North  Carolina,  by  statute,  in  1828,  and  revised  in  1887, 
damages  on  protested  bills,  drawn  or  indorsed  in  that  state,  and 
payable  in  any  other  part  of  the  United  States,  except  Louisiana, 
are  NX  per  cent;  pityable  in  any  other  part  of  North  America, 
except  the  northwest  coast  of  America,  or  in  the  West  India 
iKlands,  ten  per  cent;  payable  in  South  America,  the  African 
Islands,  or  Europei  fifteen  per  cent;  and  payable  elsewhere, 
twenty  per  cent. 

The  damages  in  Geotgia,  by  statute,  in  1827,  on  bills  drawn  on 
a  person  in  another  state,  and  protested  for  non-payment,  are  five 
per  cent ;  and  on  foreign  bills  protested  for  non-payment,  are  ten 
per  cent,  together  with  the  usual  expenses  and  interest,  and  the 
principal  is  to  be  settled  at  the  current  rate  of  exchange,  (^d) 

{t)  SUtDtM  of  Cannecticst,  1SS8,  4TT. 

{<:)  Reviwd  SlatDtes  of  Vinilni*.  ed.  18U.  1. 1G8. 

Ift)  8v«  Orifflth'sLawRPKister.poiRm,  under  the  head  of  "Billi  of  Exchange  and 
Pnmlnorj  Nntei;  "  Ile*<wd  Ijivi  of  Illinnit,  1833;  Prince'i  Dig.  of  SUEutei  of 
Geotfia,  ISST,  9d  ed.  4M,  402 ;  Revised  Ststolet  of  Indkna,  1838.  And  tee  Report 
of  Hr.  Verphnck,  from  the  lelect  CommiWeo  in  tlie  Houte  of  Representative!  of  the 
CongreM  of  il«  United  SUtca  on  the  tobject  of  foreign  bill*,  made  March  23,  1838. 
Annkrni  JoHat,  No.  4,  p.  898 ;  id.  Na  6,  896  ;  Hercbanti'  Magazine,  New  Tork, 
September,  1841,  26S. 
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The  dam^es  on  bills  drawn  in  the  State  of  Alabama,  on  anj 
person  resident  within  the  state,  are  tea  per  cent ;  and  on  an; 
person  out  of  it,  and  within  the  United  States,  are  fifteen  per 
.  cent ;  and  on  persons  out  of  the  United  States,  twenty  per  cent 
on  the  aum  drawn  for,  together  with  incidental  ohai;^  and 
interest.  («) 

In  Louisiana,  in  18S8,  the  rate  of  damt^es  opon  protest  for 
non-acceptance  or  non-payment  of  bills  of  exchange  drawn  on 
and  payable  in  foreign  countries,  was  declared  by  statute  to  be 
ten  per  cent ;  and  in  any  other  state  in  the  United  States,  five  per 
cent,  together  with  interest  on  the  aggr^ate  amount  of  principal 
and  damages.  On  protested  bills,  drawn  and  payable  within  the 
United  States,  the  damages  include  all  charges,  such  as  premiums 
and  expenses,  and  interest  on  those  damages,  but  nothing  for  tlie 
difference  in  exchange.  (^} 

The  damages  in  Tennessee,  by  statute  in  1827,  on  protested 
bills,  over  and  above  the  principal  sum,  and  charges  of  protest, 
and  interest  on  the  principal  sum,  damages  end  charge  of  protest 
from  the  time  of  notice,  are  three  per  cent  on  the  principal  snni, 
if  the  bill  be  drawn  upon  any  person  in  the  United  States ;  and 
fifteen  per  cent  if  upon  any  person  in  any  other  place  or  state  in 
North  America  bordering  on  the  Gulf  of  Mexico,  or  in  the 
"  120  West  Indies ;  and  twenty  per  cent  •  if  upon  a  peison  in 
any  other  part  of  the  world.  These  damages  are  in  lieu 
of  interest,  and  all  other  charges,  except  the  chaises  of  protest, 
to  the  time  of  notice  of  the  prot^t  and  demand  of  payment. 

In  Kentucky,  the  damages  on  foreign  bills  protested  for  non- 
acceptance  or  non-payment  are  ten  per  cent,  (a) 

In  Mississippi,  the  damages  on  inland  bills  within  the  state  pro- 
tested for  non  payment  are  five  per  cent ;  if  drawn  on  any  person 
resident  out  of  the  United  States,  ten  per  cent ;  no  damages  oo 
protested  bills  drawn  on  a  sbter  state.  (A) 

(>)  Aikln's  A1ab*mrt  Ug.  2d  ed.  S28. 

(/)  Robert  c.  Coinm.  Bank,  IS  Lit.  628. 

(a)  There  have  be«n  oonflicliDK  deciiioiu  to  Kentncky,  niid«r  tbrir  act  «l  ITW,  H 
to  the  chuncter  of  Che  bills  to  whkh  the  (en  per  cent dammge*  applied;  knd  the 
Snpreme  Conrt  of  the  United  Sutei.  in  the  cue  of  The  B»nk  of  tba  U.  8. ».  Duiel, 
12  Pelen,  S3,  68,  felt  itulf  bound  relnctantlr  to  toltov  the  ourowatt  of  th* 
dacbioni. 

ib)  Dlgeit  of  the  Imw,  of  MlMtnippi,  ed.  l&SI,  BSi;  Sadler  >.  Unmh,  S  How. 
[Um-J  196 ;  Act  of  MiulMlppi,  18S7. 
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In  SiKssonri.  the  dftmages  on  bills  of  ezcliange  dmvn  or  nego- 
tiated within  the  state,  and  protested  for  non-acceptance  or  noa- 
payment,  as  against  the  drawer  and  indorser,  are  four  per  cent 
on  the  principal  sam  ;  if  drawn  on  any  person  out  of  the  state, 
but  within  the  United  States,  ten  per  cent;  if  out  of  the  United 
States,  twenty  per  cent ;  the  same  rate  of  damages  as  against  the 
acceptor  on  non-payment.  («} 

The  damages  in  Indifuia  and  lUinois  ou  foreign  bills  are  ten 
per  cent ;  and  on-  hills  drawn  on  any  pei'son  out  of  the  state,  and 
within  the  United  States,  are  fire  per  cent,  in  addition  to  the  costs 
and  chaises. 

In  Ohio,  the  damages  on  protested  bills  drawn  on  persomi 
residing  within  the  United  States,  but  not  in  Ohio,  are  idz  per 
cent ;  and  if  out  of  the  United  States,  twelve  per  cent  over  and 
above  the  principal  and  interest  of  the  bill.  (<f) 

The  inconvenience  of  a  want  of  uniformity  in  the  rule  of  dam- 
ages ill  the  laws  of  the  several  states  is  very  great,  and  has  been 
strongly  felt.  '  The  mischiefe  to  commerce,  and  perplexity  to  our 
merchants,  resulting  from  such  discordant  and  shifting  regula> 
tions,  have  been  ably,  justly,  and  frequently  ui^ed  upon  the  con- 
sideration of  Congress ;  and  the  right  of  Congress  to  regulate,  by 
some  uniform  rule,  the  rate  and  rule  of  recovery  of  damages  upon 
protested  foreign  bills,  or  bills  drawn  in  one  state  upon  another, 
under  the  power  in  the  Constitution  "  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states,"  and  the  expe- 
diency of  the  exercise  of  that  right,  have  been  well,  and,  I  think, 
eonclusively  shown,  in  the  official  documents  which  have  been 
prepared  on  that  subject,  (e) 

S.  Of  Marcantua  OnanntlM.  —  *A  guaranty,  in  its  en-    *  121 
larged  sense,  is  a  promise  to  answer  for  the  payment  of  some 
debt,  or  the  performance  of  some  duty,  in  the  case  of  the  &ulure 

(c)  RcTued  Statutei  of  HUmuH,  1836, 03. 

1^  Statutes  of  Ohio,  1B31. 

(*)  S«e  tlie  Qeport  of  Mr.  VerpUock,  from  the  wlect  committm  *]re*dj  refeTT«d 
to,  ind  the  Report  of  a  Coramltiee  of  the  Chamber  of  Commerce  ol  New  York,  in 
FthniU7,  1^08.  In  that  Uit  document,  the  Committee  of  the  Chamber  of  Coinmerce 
•pproie  of  llic  principle  of  damaBes  on  foreign  bill*  relumed  nnder  protest,  and  they 
•late  tliat  the  prautiue  ot  reeiciiangei,  wliich  are  lo  caailr  maile  between  the  great 
eapitali  ol  Europe,  doe*  not  exiit  between  Europe  and  the  United  State* ;  nor  du 
«w  bmiiiMi  operation*  reqairo  tliem ;  and,  tiatil  aoms  tafe  and  mhtictory  auhiti- 
Ma  h  ettabliahed,  the  luags.  In  thia  coantry,  of  allowing  damagei  on  protMIed  bills, 
mglit  to  be  OMitlniwd. 
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of  another  person,  who,  in  the  firat  instance,  is  liable.  As  tlug 
engagement  in  a  common  one  in  mercantile  transactions,  and  anal* 
ogous,  in  many  lespects,  to  that  of  iodorser  of  negotiable  paper, 
a  few  remai-ks  concerning  its  creation  and  validity  will  not  be 
altogether  iuappUcable  to  the  subject,  (a) 

In  Pillant  v.  Van  Mierop,  (i)  it  was  held  that  a  note  of  goai^ 
anty,  being  in  writing,  and  in  a  mercantile  case,  came  within  the 
reason  of  a  bill  or  not«,  and  did  not  require  a  consideration  to 
appear  upon  the  face  of  it.  But  tliere  waa  a  BafGc-ient  apparent 
consideration  in  that  case,  and  the  dieta  of  the  judges  were  afte^ 
wards  considered  as  en-oneous,  in  Mann  v.  JSu^hea,  before  the 
House  of  Lords,  (e)  The  doctrine  in  the  latter  case  was,  that  all 
contracts,  if  merely  in  writing,  and  not  specialties,  were  to  be  con- 
sidered as  parol  contracts,  and  a  consideration  must  be  proved. 

The  English  statute  of  frauds,  (d)  which  has  been  adopted 
throughout  this  couutry,  requires,  that,  "  upon  auy  special  prom- 
ise to  answer  for  the  debt,  default,  or  miscarriage  of  another  per- 
son, the  agreement,  or  some  memorandum  or  note  thereof,  most 
be  in  writing  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  autboriied."  An 
i^eement  to  become  a  guarantor  or  surety  for  another's  en- 
gagement is  within  the  statute  ;  and  if  it  be  a  guaranty  for  the 
subsisting  debt  or  engi^ement  of  another  person,  not  only  the  en- 
gagement, but  the  consideration  for  it,  must  ^pear  in  the  writing. 
The  word  agreement,  in  the  statute,  includes  the  consideration  for 
the  promise,  as  well  as  the  promise  itself,  for  without  a 

*  122    oonsidei-ation  *  there  is  no  valid  agreement.    This  was  die 

decituon  in  the  case  of  Wain  t.  Warltert;  (a)  and  thoo^ 
tiiat  decision  has  been  frequently  questioned,  (A)  it  has  since  re- 
ceived the  decided  approbation  of  the  courts  of  }aw  ;  (c)  and  the 
Gh.  J.  of  the  C.  B.  observed,  that  he  should  have  so  decided  if  ha 
had  never  beard  of  the  case  of  Wain  v.  Warltert.  The  English 
construction  of  the  statute  of  frauds  has  been  adopted  in  New 

(a)  The  character  of  lettert  of  ^luranCj  m  comroerdal  fnitnimenU,  sad  tte  Db- 
■r«l  niMiner  in  which  Che;  are  dealt  with  by  Uid  coart*.  u*  *Ul«d  bj  Mr.  JwtiM 
8tor7  ID  LairreiiL-e  v.  McCtlmoat,  2  How.  426. 

(i)  8  Burr.  1003.  (e)  7  Brown,  F.  C.  G60. 

(d]  2S  Clmrlei  II.  c  S,  tec.  4.  (a]  6  Eut,  10, 

(b)  Set  Ex  pant  Minet,  14  Vei.  190;  Ex  parte  Oerdom,  15  id.  386. 

(c)  SkUDdert  d.  Wakefleld.  4  B.  &  Aid.  686;  JaokiniB.  Bernoldi,  3  Brod.&B.  M; 
Uorlej  p.  Boothbr,  8  Btng.  107 ;  Nerbnrj' «.  Anutrcng,  4  BfDf.  201. 
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Tork  and  South  Carolina,  and  rejected  in  seveial  other  states,  (dy 
The  decUions  liave  all  turned  upon  the  force  of  the  word  agreement ; 
ud  where,  by  stutute,  the  word  promite  has  been  iiitroduced,  by 
requiring  the  promiae  or  agreement  to  be  in  writing,  as  in  Vii^inia, 
Tennessee,  and  Mississippi,  the  construction  has  not  been  so  strict, 
and  the  consideration  of  the  promise  need  not  be  in  writing,  (e) 

Where  the  guaranty  or  promise,  though  collateral  to  the  prin- 
cipal contract,  is  made  at  the  same  time  with  the  principal  con- 
tract, and  becomes  an  essential  ground  of  the  credit  given  to  the 
principal  debtor,  the  whole  is  one  original  and  entire  transaction, 
aud  the  consideration  extends  to  and  sustains  the  promise  of  the 
principal  debtor,  and  also  of  the  guarantor.  No  other  consider- 
ation need  be  shown  than  that  for  the  original  agreement,  upon 
which  the  whole  debt  rested,  and  that  may  be  shown  by  parol 
proof,  as  not  being  within  the  statute.  (/)  If,  however, 
the  guaranty  be  of  a  previously  existing  *  debt  of  another,    *  123 

(•0  Sear*  b.  Brink,  8  Johnt.  210;  Leonnd  v.  Tredenbnrsh,  B  id.  29;  3  Nott  ft 
U'Cord,  372,  note ;  Packard  n.  Ridiardion,  17  Haai.  122;  Lerj  c.  Merrill,  4  Greettl. 
ISO,  1.  r.  ib.  387  ;  Sage  v.  Witcoi,  e  Conn.  Bl ;  Miller  r. Irvine,  1  DeT.4  Batt.  (N.  C.) 
103L  The  point  wai  extenaivelj  ditcnaied  In  thli  laat  ciw ;  and  tlie  m^oritf  of  the 
court,  under  the  ad  of  181Q,  which  folloired  the  Engliih  itatute  of  frauda,  held  thai 
it  >u  not  reqaisile  nnder  tliat  itainte  that  the  consideration  of  the  contract  •Iioald 
be  Ht  forth  in  the  written  memorandum  of  it,  and  tliat  the  contideration  might  be 
•hoirn  hj  parol  proof.  The  N.  Y  Tteriaed  Statntei,  ii.  185,  require  the  apecial  prom- 
1k  to  aniwer  fbr  the  debt,  default,  or  miacarriage  of  another  penon,  to  be  in  writioy, 
and  the  anaidentiim,  u  well  ai  the  agreement,  to  be  eipreaied. 

(>|  ManliaU,  C.  J..  6  Cranch,  IBl,  163 ;  Tajlor  v.  Ron,  8  Ter^r,  830 ;  Wren  v. 
Feane,  4  Smedea  t  M.  91.  The  dedaloni  in  South  Carolina  have  changed,  and  lb* 
lattM  doctrttM  OTCrnilet  the  caae  of  Wain  v.  Warlten,  and  tlie  written  agreemeDt 
Bead  not  contain  the  coniidention,  (Fyter  n.  Girena,  8  Hill  (S.  C),  48,)  and  if  It  waa 
nqnired,  the  word*  value  neeictd  were  held  to  implj  It  auffldentl^.  Woodward  ». 
Picketl.  1  Dudley,  Law  A.  Eq.  [8.  C]  80,  Bo  it  ii  now  held  In  New  Tork,  that  in  a 
pnuabe  to  pa;  for  the  debt,  dafaolt,  ot  mUcarriage  of  another,  the  words  m/w  n- 
nmifiaaanfllcientezpreaalonofthacouilderation.  Douglaaa  c.  How  land,  24  Wend. 
36;  Watton  ».  M'Laron,  IS  id.  667 ;  [MiUer  v.  Cook,  23  N.  T.  496.]  The  prindple  It, 
that  the  coniidaration  mnat  clearly  appear  upon  the  gnaranty  irwlf.  either  by  ex- 
preM  itatement,  or  by  neoetaary  implication,  or  Joat  inference  from  the  langnnge 
aaed.  The  Engliah  court*  have  latterly  rery  much  weakened  the  authority  of  the 
taa*  of  Wain  r.  Wartten,  and  they  hare  been  diaindlned  to  take  the  rate  Tery 
•trietiy,  and  hava  conaidered  many  looae  eipreaalona  a*  implying  a  conaideraiion  on 
Un  face  of  the  inatmnient.  Newhnry  d.  Arraitrong,  Mupra;  Dariea  b.  Wilklnmn, 
[IJar.  406;  8  L  J.  ».  a.  Q.  B.  229;  2  Per,  A  D.  266.]  The  weight  of  American 
•ntboritj  doa  not  coincide  with  the  rule.     Bee  How  b.  Kemball,  2  McLean,  108. 

I/)  I^oflard  tr.  Vredenbnrgh,  8  Johna.  29 :  D'WoIfB.Babaud,  1  Pelera,  47S.  The 
A«bfaM  hi  8  Johna.  1*  eonflrmed  in  11  id.  221,  and  18  id.  176 ;  and  in  Feten'a  Sep. 
tba  doctrine  It  aald  to  be  (bunded  in  good  aenae  ud  coDTCnlence. 

[189] 


nigtircaavGOOglC 


*  128  OP  PEB80RAL  PROPEBTT.  [PABt  T. 

a  oonsideratjon  ia  neceasary  to  be  Bhuvn,  and  that  mast  appear 
in  writing,  as  part  of  the  ooUateral  undertaking ;  for  tbe  conaid- 
eration  for  the  original  debt  will  not  attach  to  this  subaeqnent 
promise ;  and  to  such  a  ease  the  dootrine  in  Wain  v.  WarlUn 
applies,  (a)  >  But  if  the  promise  to  pay  tbe  debt  of  another  ariaes 

(a)  Hanrov  v.  Dnrhun,  8  Hill,  68L  Tbe  vordi  mIm  neavtd  b*Te  lierii  bcM  to 
be  »  tufHd«iit  eipre«aion  of  ooniideratioa  in  %  gativaty.  Wstion  r.  U'lwen,  19 
Wend.  6&7.  But  tliis  *ppe>n  to  redac«  the  lUtnto  requliitloii  of  the  lettiDg  fortk  ■ 
coDiideration  to  ■  mere  fortnoUly. 

■  Guamnlg.—  Statute  D/Fraai*.  —  "  Th«  t&ongh  is  fkct  the  principal  ii  not  legaD; 

queition  (in  delermining  whether  a  cate  bound.    Monntattphra  r.  I«kenUkD,  Ii.  B. 

i>  within  the  gtntute  or  not]  ii.  What  ia  6  Q.  B.  fllS. 

the  prombe, .  .  .  not  whftt  the  conaiden-  Tbe  doctrine  of  Wain  v.  Waritm  wn 

Uon  for  tliat  protniee  it ;  fur  it  ii  plain,  followed  In  England  [Poveta  v.  Vomlu,* 

that  tlie  nature  of  the  conHderation  can-  EL  t  Bl.  611)  nntil  it  va«  ezpteMlf  m- 

uot  afl^t  tlie  tenn«  of  the  promiM  iUelf,  acted  by  Bt.  IB  A  20  Vict  c  QT,  j  3,  that 

nnleu  ...  it  be  an  extinguiahment  of  the  coniideration  need  not  a^iear  in  writ- 

the   liability  of  (he  original  parly."    I  Ing.     Similar  acta  have  been  paaed  in 

Wou.  Saund.  211  d,  note  (').  See  Browne,  some  of  the  United  Statet,  and  for  tari- 

Sl  of  Fr.  9  214  a  tt  teq.,  criticising  For-  out  reaMni  the  doctrine  of  Wain  e.  Waii 

bUb  cGoodnow,  68  Maw.  290;  FulUm  lera  ia  nutof  general  appUcation  in  Aaier 

V.  Adamt,  87  Tt.  301,  in  able  opinion  to  ica.      [Wain  p.  Wariten  ii   foUowed  b 

tlie  effect  that  an  oral  promiie  to  pay  the  Parry  r.  Splice*,  *9  Wia.  886 ;  Ordenun  i. 

debt  of  anotlier  who  *t  ill  re  maim  liable  Lawion,  49  Md.  136;  Cnlberuonti.Smitfa, 

ia  only  binding  when  by  the  arrangement  62  Hd.  G28.)    It  ia  therefore  not  adTiiable 

the   promiaor  becomei  the  holder  of  a  to  do  more  than  mention  a  quettion  which 

hind  or  Kcurity  which  ia  nppropriateil  to  hai  been   much  debated   in  New  Turk, 

the  payment  of  the  debt,  and  clothed  with  whether,  when  a  negotiable  ina 

a  duty  or  trutt  in  retpect  thereto,  which  expreuei  a  coniiileration, 

the  law  win  enforce  in  (avor  of  the  party  dam  of    a  Koaraoty  of  tbe  i: 

to  whom  [lie  promiie  Ji  made.    See  fur-  mutt  eipreaa   Ibe   condderstion   of  tb« 

ther,   Stoudt  v.  Hine,  46  Fenn.  St  SO;  guaranty.      The  tendency  ot   the  U*> 

Haule  V.  Bucknell,  60  Penn.  St  80.    No  caiei  leem*  to  be  that  when  the  Mm* 

attempt  ii  made  to  collect  all  tbe  author-  condderation  npporta  tbe  note  and  the 

lliea  in  tlii*  note,  x'  gnaranty,  a  reference  to  the  note  ia  aifl- 

Tbe  autnte  appllea.  wbeierer  the  con-  cient    HowUnd  v.  AEtch,  38  CaL  ItS; 

tract,  according  to  the  intention  of  the  Chnich  ■>.  Brown,  21  N.  T.  BIS,  3S0 ;  Car 

partiei,  ia  a  contract  of  taretyihip,  >1-  deUv.  McNiel,21  K.  Y.  886;  Brewater*. 


i»  Where  A.  tranaferreil  to  B.  an  obll-  »on,  100  HI.  81    But  an  oral  guaranty  of 

gation  of  C.'«  for  a  con«ldcratioo  moving  a  note  of  a  third  perton  traniferrpd  to  pay 

to  himself,  and  agreed  to  pay  If  C.  did  the  goaranlor'i  debt  wai  held  to  be  within 

not,  it  was  held  that  A.'i  agreement  waa  the  lUtute.    Dowa  v.  Swett^  134  Hat*. 

not  a  guaranty  but  an  original    andei^  140 ;  a.  c.  120  Maaa.  822.    See  abo  Datii 

tafciog,   tlioufth  conditional.      Wlbon   b.  p.  CaTerly,  120  Maaa.  ^-  ■    -      ■ 

HentgcD.  2n  Minn.  102.    Sea  alio  Hllka  s.  Newman,  68  Ind.  134. 
Ricli,  ao  N.  r.  289 ;  Borchacnliia  v.  CaanV 
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oat  of  BOme  new  and  originttl  consideratioD  of  b«Deflt  or  harm 
moTiDg  beCween  the  newly  contracted  parties,  it  is  then  not  a 
caae  within  the  statute.  (6) 

(b)  LeoDkid  V.  Tredenbnrgb,  6  Jobna.  20 ;  Btilej  it.  Fraeman,  II  td.  221 ;  Hunt 
■.  AdmiDB,  6  Hwi.  358;  WUIlam*  v.  Leper,  8  Burr.  188S ; ,  Atkiuon  n.  Carter, 
S  Cbttt7.  M8 ;  Owk  s.  SauOi,  6  Teiger  (T«iu>.),  Hi- 

SiEeoce,  4  Seld.  (8  N.  T.)  207 ;  Draper  e.  antj  of  negDUable  paper,  U  ctmarmed  hj 

Snow,  20  N^  T.  881 ;  Fowler  v.  Clearwa-  Tinal  t>.  Bichardion,  13  Alien,  C21,  630 ; 

ter,  86  Baib.  143 ;  DnnnlDB  v.  RoberU,  Farknan  v.  Brewster,  15  Oraj,  271,  273; 

asBub.4e8:lOT4em*av.Lai>ion.49HiI.  Bickford  b.  Gibbi,  B  Coih.  ]M;   Wood- 

185;  ETaotfine  Nat  Baok  v.  Eaafman,  ■tock  Bank  c.  Downer,  27  Tt.  639;  Bnll 

03  N.  T.  278  ]  f .  BliM,  30  Vt.  12T ;  Baihfbrd  v.  Shaw, 

Ift^eliabiiily.  —  Whether  a    guanntr  4  Ohio  St.  263  ;   Farrow  v.  ReipeH,  11 

writteD  oa  the  back  of  a  negotiate  initra-  Ired.  170.    In  lome  caw*  notice  b  laid  to 

incnt  ia  ItMlf  negotiable  ii  perhapt  lUll  be  anneeenarr  in  general  term*.    Brown 

not  wbollj  lettled.    The  principle  applied  c.  Cnrtin,  £  Cotnit  226 ;  Donler  d.  Camp, 

to  letters  of  credit,  Ac.,  antt,  M,  n.  (c) ;  22  Ala.  6fi9. 

S5,   n.  1  ;   80,  n.  2,  would  aeem  to  have  See,  ai  to  notice  of  acceptaitce  of  a 

■am*  appiicatioD  here.    Such  gmaranliet  guaranty,  Wooditock  Bank  v.  Downer, 

are  treated  ai  negotUble  io  tbeabMnce  27  Vt.  639;   Walker  d.  Forbe*,  25  Ala. 

of  word*  implying  a  TSitrictioD  to  the  flrat  130;  Bell   t>.  Kellar,  13  B.   Hon.   (Ej.) 

taker  in  Partridge  v.  Dari«,  2D  Vt.  400;  361;  Lavton  v.  Haner,  0  Bich.  (S.  C.) 

Jonea  v.   BerryhUl,  26  Iowa,  289.    See  836.     But    see   Bright  e.   BfcKnight,  1 

Nevtaa    v.   Bank    of  J>ui*iDgburgh,    10  Sneed,  166;  Yancej  c.  Brown,  8  Sneed, 

Hicb.  647, 649  ;  (Cole  v.  Merchanta'  Bank,  89.  z>    In  Farkman  n.  Brewi ter,  16  Grs7, 

60  lad.  360.]    Bat  lae  True  r.  Fnller,  21  271, 272,  it  ii  laid  that  when  the  guaranty 

Pick.    140  i   Tnttle  r.   Barthaloniew,   12  ii  of  a  debt  which  ii  •alneqaentlj'  to  be 

Mete  462;  Belcherr.  Smith,  7  Ciuh.  482 ;  created,  — when  the  partj  cannot  know 

Iriah    t>.   Cotter,  81  Me.  638 ;    Tinker  e.  beforehand  whether  he  ii  oJtimatelj  to 

McCanloj',   3  Gibbt   (Hicb.),    188;   Ten  be  liable  or  not,  nor  to  what  extent,  — It 

Eyck  V.  Brown,  4  Chandler  (Wia.),  151 ;  Ii  necewarf ,  In  order  to  charge  him,  that 

Gallkgher  v.  White,  81  Barb.  02 ;  Beck-  he  ihould  have  rciaonable  notice  of  the 

ley    V.   Eckert,  3    (Barr)  Fenn.  Bt.  202;  amount  ot  Indebtednen  incurred  by  the 

[Haydan  v.  Weldon,  43  S.   J.  L.  128;  principal  debtor,  and  of  hU  failnre  to  pay 

Baldwin  *.  Dow,  180  MaM.  416]  ;  pot.  It.     See  Vinal  v.  Bichardaoa,  13  Allen, 

124.11.  (c).  621,627;  Whiting  e.  Stacy,  16  Gray,  770; 

Notia.  —  The  mie  of  the  text,  128,  LooiiTllle  Uanuf.  C.o.  v.  Welch,  10  How. 

Hi,  ai  to  notice  of  liability  under  a  guar-  461 ;  Beebe  b.  Dudley,  6  FoaL  (8S  N.  H.) 


^  Tbe  caiei  are  reriewed  tn  Wilcos  propoaal  fVom  the  guarantee.    It  wonld 

m.  Diaper,  12  Neb,  138,  and  notice  of  ao.  teem,  howerer,  that  the  ofier  li  for  a  nnt- 

eeptaiKOof  gnaraatyheldnot  tobeneoe*.  lateral  contract,  and  it  accepted  by  actinc 

•ary.    In  -D«»i*  o.  Wells,  104  U.  S.  169,  on  It,  the  reqoireroent  of  notice  being  a 

tb«  Mqairement  of  notice  of  acceptance  ii  condition  not  to   the  onmpleluin  of  Ibe 

treated  at  the  act  neceiaarj  to  complete  contract,  bnt  to  the  liability  of  the  goal- 

Ike   contract,    and    held    not  mcetiary  antor.     See  Langdell't  Sanmary  of  tbe 

vbete  the  gnaruty  wai  tn  retponae  to  a  I^w  of  Contract!,  6. 
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There  are  no  such  woicIb  in  the  statute  of  fraiida  as  original  aod 
ooUateral.     The  promise  referred  to  is  to  answer  for  the  debt  or 

249,  26G;  McDongal  v.  Calet,  34  N.  H.  diuentiiiK   opinion   Id   Ctwig  v.  PvU. 

£84;  Caimzu:  v.  Ssmini,  29  A.U.  386;  lupra. 

Longn.  Beckwith,  14- B.  Hon.  (Kj.)  184.  Cm^nuft'on.  —  It  mntt  not  be  infrrrrit 

But  K«  T&Dcey  e.  Brown,  8  Sneed,  89,  from  the  test,  124,  ttiat  a  guuvntj  it  ta 

96.    In   Tlnal  v.  Kichardion,   IS   Allen,  be  conitmed  itricllji  it  ii   to  be  ioln^ 

^1,  682,  goarantiei  geeni  to  be  regarded  preled  in   the  lanie   way  ai  other  con- 

•B  atanding  on  (he  laine  Footing  with  other  tract*.     Wood  v.  Priestner,  L.  R.  2  Ei. 

contracU  where  the   right  of  action  ac-  66,   TO;   ib.   282;  Rindge  v.  Jndion,  M 

cruei  upon  the  performance  or  non-per-  S.  T.  64.     Sabject  to  thi*  explanatiao 

formance  of  iome  act  by  a  third  party,  the  text  ia  ioatained  bj  the  later  cam. 
When  an  abiolole  guaraotj  ia  giTen  for         Diiehargt.  —  It  i*  impoaalble  ia  tfall 

the  performance  of  a  speciflc  act  b;  an-  note  to  go  into  the  catea  aa  to  diKharge 

other,  ttie  ground  on  which  the  guarantor  of  goarantora  and  anretiea.    The  gcntnt 

ta  diacharged  for  want  of  notice  of  non-  principle  1«,  that  if  the  person  aecared 

performance  b;   the   principal,  1*  negli-  doeaanjact  injariouato  tlie  inreljor  in- 

gence  on  the  part  of  the  holder  of  the  conaiitent  with  hli  rights,  or  if  he  omili 

gnaranty  in  permitting  the  claim  to  ilnm-  to  do  any  act  which  hii  duty  enjoin*  hin 

ber,  when  the  guarantor  might  reaaona-  to  do,  and  the  omiiaion  proree  iiu'iirioiii 

biy  tOKHMe  it  had  been  paid  when  due,  to  the  anrety,  the  latter  wiii  be  discharged, 

or  in  the  usual  coarse  of  business.     It  it  WalU  v.   Slinttleworth,  6  HariaL  k  R 

delay  wiiliout  notice,  and  not  the  bring-  336;  [luyini.  Ill,  n.y<.]    The  rights  of  the 

tng  of  a  suit  without  notice,  tliat  <■  &tal  anre^  depend  rather  on  a  principle  of 

to  the  holder.     See  Protection  Ini.  Co.  v.  equity  than  upon  contract, —  for  Inunce, 

Davia,  6  Allen,  54 ;  and  the  note  to  Lent  the  riglit  of  subrogalion  mentioned  in  the 

t).  Padetford  and  Douglaai  v.  Beynolda,  text,  124,  which  i*  s«d  not  to  be  affected 

2  Am.  L.  C.  by  the  surety's  ignorance  of  the  exist' 

Witn  Lit^e.  —  It  has  been  held  that  ence  of  the  aecurities.    Pearl  b.  Deacon, 

one  who  guarantee!   the  collection  of  a  24  Bear.  186,  191 ;   1  lie  6.  A  J.  461 ; 

certain  aum  aa  it  becomes  due  is  not  lia-  Newton  v.  Chorlton,  10  Hare,  M6,  6G1; 

bte   unless  the  principal  debtor  is  first  Lake  v.  Brulton,  8  De  G.,  M.  t  Q.  440, 

sued  toJQdgtnenl  and  execution  with  due  4G2;  80  Eng.  L.  &  Eq.  436;    Hidden  >. 

diligence,  cTcn  when  the  Utter  la  insol-  Bishop,  6 R.  1.29.    See  Kramer's  Appeal, 

vent.     Craig  v.  Parkis,  40  N.  T.   181 ;  37  Penn.  SL  71.    A  inbiequent  inaleriat 

Moater  b.  Waful,  66  Barb.  iO.    But  aee  variation  of  the  contract  wlih  the  prind- 

Janea  v.  Scott,  69  Penn.  St.  ITS;  Baah-  pai   will  discharge  the  snrety.   General 

ford  o.8haw,401ili>  St.26S;  LonisTille  Steam  NaT.  Co.  e.Kolt,  6C.  B.  x.  s.GGO; 

Mannf.  Co.  v.  Welch.  10  How.  461,  474  ;  nnieas  the  snrety  concurs.    Caaes  died 

Cahuiac  v.  Sumini,  20  Ala.  288 ;  Donley  antt,  112,  n.  I.    But  mere  delay  of  a  crrd- 

B.  Camp,  22  Ala.  659 ;  Jones  v.  Greenlaw,  Itor  in  enforcing  payment  will  not.    Priet 

e    Coldw.    342;    Salem    Manuf.   Co.   v.  v.  Kirkham,  S  Uurlst  &  Colt.  437;  Pitt» 

Brower,  4  Jones   (K   C),  429  ;   Wood-  burg.  Fort  Wayne,  t  Chicago  R.  Co.  v. 

stock    Bank    r.  Downer.   27    Tt    631) :  Shaeffer,  69  I'enn.  St.  SfiO. 
Bull   r.  Bliss,   SO  Vt.  127;  Dana  r.  Co-         The  doctrine  of  Pain  e.  Packard,  124, 

nant,  80  Vt  246 ;  Harris  r.  Pierce,  6  Ind.  n.  (e),  is  said  in  the  note  to  that  case,  2 

162  i  Saoford  v.  Allen,  i  Cash.  4T8 ;  and  Am.  L.  C.  Sth  ed.  416,  to  stand  on  the  lots 

[192] 


nigtircaavGOOglC 


LECT.   HJT.]  OP  PERSONAL   PROPERTT.  •  124 

de&ult  of  anotber.  The  term  debt  implies  that  the  liability  of 
tho  principal  had  been  precedently  incurred ;  but  a  default  may 
arise  upon  an  executory  contraot;  and  a  promise  to  pay  for  goods 
to  be  furnished  to  another  is  a  collateral  promise  to  pay  on  the 
other'a  defaalt,  provided  the  credit  waa  in  the  first  instance  given 
solely  to  the  other.  If  the  whole  credit  be  not  given  to  the  per- 
son who  comes  in  to  answer  for  another,  hia  undertaking  is  col- 
lateral, and  mnst  be  in  writing,  (c)  If  the  original  debt  remains 
a  snbsiBting  debt,  a  promise  by  a  third  person  to  pay  it,  in  con- 
sideiatioD  of  forbearance,  is  a  collateral  promise,  (d) 

After  a  valid  guaranty  has  been  made,  the  rights  of  the  parties, 
in  the  relative  character  of  principal  and  surety,  afford  an  interest- 
ing aabject  of  inquiry,  and  the  doctrine  in  the  case  of  negotiable 
paper,  as  to  demand  and  notice,  has  only  a  qualified  application 
to  the  gnarantor.  Thus  it  has  been  held  that  the  guarantor  of  a 
note  could  be  discharged  by  the  laches  of  the  holder,  as  by  neglect 
to  make  demand  of  payment  of  the  maker,  and  to  give  notice  of 
non-payment  to  the  guarantot,  pr&vided  the  maker  waa  solvent  when 
the  note  fell  due,  and  became  insolvent  afterwards.  The 
rule  ia  not  *  so  strict  as  in  the  case  of  mere  negotiable  *  124 
paper,  and  the  neglect  to  give  notice  must  have  produced 
some  loea  or  prejudice  to  the  guarantor,  (a)  The  indorser  of 
negotiable  paper  is  entitled  to  strict  notice,  but  the  guarantor  is 
only  entitled  to  notice  when  he  may  be  prejudiced  by  the  want 
of  it.  (by    And  in  the  case  of  the  absolute  guaranty  of  the  act  of 

(e)  Lel«od  V.  Crejon,  1  M'Cord,  100. 

(</)  Wation  D.  Randall,  20  Wend.  201. 

{a)  A  commercial  gnarantj-  ii  not  a  negotiable  paper.     See  tupra,  ii.  549. 

(b)  Oxford  Bank  r.  Eafnet.  8  Pick.  423 ;  Talbot  t>.  Gar,  1^  P>ck'  ^34.  The  opln-  . 
ioo  of  Doncan,  J.,  ia  Oibba  r.  Cannon,  0  Seig.  t  R.  202,  ii  to  the  same  point.  Bee 
alao  Pfailipa  v.  Aitling,  2  Tannl.  206;  WairiDgton  v.  Furbor,  8  Eaat,  842  j  Roffln, 
J.,inOricsv.  Ridu.SDe*.  (N.  C]  65;  Wildei  t>.  Savage,  1  Slor^,  20.  A  guarantor 
not  being  a  paitj  to  b  promiuory  nole.  and  who  guarantees  iti  pajment  if  not  paid 
«t  matnritj,  ii  not  eotitled  to  demaiid  or  notice  of  ita  diihonor.  Walton  v.  Maacall, 
13  H.  A  W.  72, 452 ;  Cooper  v.  Page,  24  Ue.  TS.    The  caaei  are  aomewhat  contradic 

of  the  debt  tbrodgti  tbe  dela7  RDd  tnbK-  to  United  States   v.   Howell;  Hsiri*  d. 

qnent  ItMolrencj  of  the  i«indpat,  where  Brooki,  ftc.,  2  Am.  L.  C. 

it  I)  adopted,  bat  to  be  generally  repudi-  A  continning  guanaty  until  notice  to 

■ted  in  tUi  cmtatrj,  except  when  a  itat-  the  contrary  li  not  revoked  by  the  death 

ate  givea  the  anrety  the  right  to  require  of  tlie  gnarantor.     Bradbnry  v.  Morgan, 

ft*  cnditor  to  proceed  egaititt  tbn  prin-  1  Hnrlit.  t  C.  240.    Bnt  tee  Haniw  v. 

dpal  on  pfttn  of  forfbiting  hi*  remedy  Fawcett,  L.  B.  16  Eq.  311. 
iC*iBilOierarety.    Bee  further,  (be  Dote 
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another,  as  of  his  promifle  to  pay  a  debt,  or  perform  a  Bfmk\ 
agreement,  the  doctrine  of  notice  applicable  to  negotiable  paper 
does  not  apply.  The  guarantor  must  inijuire  of  hia  principal,  or 
take  notice  of  his  default  at  his  peril,  unless  notice  be  required 
by  the  contract  of  guaranty,  or  there  has  been  a  negligence  on 
the  part  of  the  holder,  and  the  guarantor  has  sustained  damage 
to  himself,  (c)     But  when  the  contract  of  a  guarantor  or  auiety 

torjr  on  thii  point ;  bat  Id  Lewi*  v.  BrewMer,  2  HuLean,  21,  mid  In  Foote  n.  Bnm, 
lb.  869,  Ihe  caaet  vera  reriewed  bj  Jadge  MtLeui ;  t<ie  rule  wm  couiidend  ■> 
Mttled,  that  Che  guarantor  of  a  promlMuty  noie  was  entitled  to  notice  of  nan-pa^ml 
by  the  drawer  [holder]  unleia  the  drawer  waa  iniolrent  at  Die  time  the  noIe  beeiin 
due,  and  the  declaration  muit  aver  it  It  was  lield  in  BdmondtloD  d.  Drake,  6  Petcn, 
624;  DouglaM  r.  Reynotdi,  7  Peten,  118  j  Adam*  e>.  Jonea,  12  Peten,  207;  CraAc. 
Iiham,  IS  Conn.  28;  Mniiaer  o.  Rayner,  22  Pick.  223;  Lawson  u.  Townes,  i  Ala 
373;  Oak>  V.  Weller,  13  Vt.  106;  and  in  Soliee  c.  Hengr,  1  Bailer  (S.  C),  620,  that 
the  party  g:iTing:  a  letter  of  guaran^  baa  a  right  to  know,  by  notice  in  a  rca>onabi» 
time,  whether  it  Is  accepted  or  acted  upon,  and  the  amount  of  good*  or  credit  gi*eo 
on  the  faith  of  it,  and  more  eapeciallj  if  it  be  a  continuing  guarantr.  Upon  a  gnu- 
antj  tar  futare  advancei,  the  party  making  the  adrancei  it  bonnd  to  give  notice  ta 
the  gnarantor  of  liii  ncreptani-e  thereof,  nnleai  the  agreement  to  accept  be  conttoi' 
poniTWOD*  with  the  pnarantj.  Wildea  n.  Savage,  1  Story,  26;  Lane  v.  LeTiltiin, 
i  Ark.  76;  Howe  v.  Nickela,  22  Me.  1T6.  In  the  caae  of  a  tniarauty  limited  ton 
•ingle  tianaactlon,  the  guaraolor  ii  entitled  to  notice  of  tlie  advance  or  credit  gi*eii 
under  it,  within  a  reaaonahle  time ;  whereai,  in  the  caw  of  a  continuing  goanniy. 
in  wliicli  a  seiiea  of  tranaactiona  ii  In  contemplation,  it  will  be  lofflcient  to  giie 
notice  of  the  amount  tor  which  the  guarantor  U  responsible,  witbin  a  reatonable 
time  after  the  transactions  are  doaed,  and  notice  of  each  snccessiTe  tranaaction  as  it 
arises  need  not  be  given.  Reasonable  diligence  to  make  demand,  and,  in  case  of  dwI' 
payment,  to  give  notice  of  non-payment,  U  required,  in  the  case  of  the  guaranty  ot  a 
debt,  or  the  guarantor  will  be  discharged  to  the  amount  only  ot  the  loas  or  dama^ 
lie  may  have  suitained  from  the  want  of  such  demand  and  notioe.  Douglan  b. 
Reynolds,  lupni  ,■  Bradley  v.  Gary,  8  Greenl.  234,  s.  p. ;  Adcock  b.  Fleming,  2  Dev. 
&  Batt.  226 ;  10  La.  543,  a.  p.  On  the  other  hand,  the  mrely  in  a  bond  for  the 
fldelity  of  a  party  for  an  indefinite  period  cannot  determine  his  liability  at  plnsnre 
by  giving  notice ;  and  this  ii  the  Englisli  rule  both  at  law  and  in  equity.  CalvMt  *. 
Gordon,  8  Mann.  &  R.  124:  2  Sim.  253;  4  Rnm.  681. 

(c)  Somersall  v.  Baraehy,  Cro.  Jac.  287 ;  tlmiikbnnk  n.  Taylor,  ib.  08&;  Birk*  k 
Trippet,  1  Saund.  32;  Allen  v.  Rightmere,  20  Jnlms.  SM;  DouglaM  r.  Howland,91 
Wend.  SB ;  Whitney  d.  Oroot,  ib.  82 ;  Breed  r.  Hillliouw,  7  Conn.  533 ;  Thrasher  «. 
Ely,  2  Smedes  t  M.  13S,  A  guaranty  ii  not  lepnraieiy  negotiable.  It  is  a  sptdat 
contract,  which  can  be  enforced  ooly  by  a  party  to  it.  Qibaon,  C.  J.,  in  H'Doal  r. 
Teomans,  B  Watta,  381;  Watson  v.  H'Laren,  19  Wend.  667;  a.  o.  36  Wend.  42G. 
The  guaranty  it  not  negotiable  so  as  to  entitle  an  assignee  to  «ne  In  his  own  name, 
nnles*  it  be  written  npon  tlie  note,  or  be  on  a  separate  paper  attached  to  It.  As  to  a 
KUHranty  on  the  face  of  ■  bill  of  exchange,  not  limited  to  any  particular  pergon.  bnt 
to  the  payee  or  hia  onler,  or  to  bearer,  Mr.  Justice  Story  (Story  on  Billa,  [S  *S6,]) 
tliinks  tlie  better  doctrine  to  be,  that  it  is,  upon  general  principles,  as  well  as  npesi 
ttie  usage  of  tlie  commercial  world,  a  complete  guaranty  in  everj-  puccewive  perwm 
wlio  sliall  become  the  bolder  of  the  bill  Many  of  the  antliorities  go  so  Ikr  m  lu 
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is  dalj  ascertaiiieil  and  understood,  by  a  fair  and  liberal  conetrDO- 
tioD  of  the  instrtimeat,  the  principle  ia  well  settled  that  the  case 
niTiBt  be  broaght  strictly  within  the  terma  of  the  guaranty,  and 
the  liability  of  the  surety  cannot  be  extended  by  implication,  (^d) 
The  claim  against  a  sarety  is  ttrietutimi  jurit ;  and  it  is  a  well- 
settled  principle,  that  a  surety  who  pays  the  debt  of  his  principal 
will,  in  a  clear  case  in  equity,  bo  substituted  in  the  place  of  the 
creditor  to  all  liens  held  by  bim  to  secure  tfae  payment  of  his 
debt,  and  the  creditor  is  bound  to  preserve  them  unimpaired  when 
be  intends  to  look  to  the  surety  for  payment,  (e)     But  a  further 

aniDt^n  thftt  the  tame  doctrine  ipplle*  to  inch  a  gq>rant]'  upon  a  HpnnlB  paper. 
Adams  v.  Jone*,  12  Peter*,  20T ;  Walton  v.  Dodaon,  3  C.  &  P.  108 ;  Bradley  «.  Ciii?, 
8  QnenL  234 ;  Verplanck,  Senator,  In  H'Laren  v.  Watroa,  26  Wend.  426.  A  lare^, 
after  being  loed,  and  be/art  paymtnt,  ma;  bring  a  suit  for  indemnity.  So  he  may,  U 
the  debtor  n  in  a  >tate  of  insolrency,  or  if  the  debt  haa  becoms  due  and  remainB  un- 
paid. Thew  ire  atatnte  and  jait  proTiiiona  in  the  IxtDJalana  Civil  Code,  art.  302S. 
See  alao  Webb  c  Pond,  10  Weml.  423,  i.  p. ;  and  \>j  atatute,  in  1621,  in  AUbamii, 
the  (ur^ty  may  require  the  cieditnr  Co  put  hii  bond  in  suit  forthnitli,  and  proceed 
ibereia  with  due  diligence,  and  in  defanlt  thereof,  tlie  inrety  will  be  diacharged.  So 
iaArfcanaai.byitalnle,  the  creditor  moat  aue  tfae  principal  debtor  withio  thirty  dajt 
after  notice,  or  tiie  mirety  will  be  exonerated.  Thit  ia  id  alteration  of  the  general 
nle,  tliat  a  •nrety  cannot  require  the  creditor  to  aue  the  prioclpal  debtor  before 
reaortiiiK  to  him  tbr  payment.  Hit  remedy  ia  to  pay  (be  debt,  and  take  the  creditor'! 
lighta  BgMinat  the  debtor  by  nibrogation.  Orifflng  v.  Caldwell,  1  Rob.  (La.)  IG. 
This  is  tbe  aettled  English  eqni^  doctrine ;  and  the  catea  of  Pain  if.  Packard,  13  Jobni. 
174,  King  e.  Baldwin,  IT  id.  884,  *er«  cTldeotly  a  departure  from  it,  and  they  hare 
been  followed  by  tome  other  of  tfae  American  coaea.  [Remaen  c.  Beekman,  26 
N.  T.  662.] 

id)  la  Birekhead  n.  Brown,  6  Hill  (N.  T.).  S3G.  it  wai  held  that  there  mutt  not  be 
any  departure  whaterer  from  (be  strict  termt  of  the  contract,  aa  regards  a  turety  or 
KDaranlor,  and  if  he  agreed  to  inttain  drafts  at  lizty  days'  tight  he  ia  not  bonnd  by 
draft*  st  ninety  dayt'  right ;  and  if  the  creditor  by  any  valid  agreement  disable*  him- 
*elf  from  suing  the  debtor  even  for  a  *ingle  day,  the  surety  ia  releaaed.  On  the  other 
hand,  a  a«dltor  is  not  boand  to  active  diligence  to  preserve  his  rights.  He  may  merely 
remun  p**sive.  Theobald  oo  Principal  and  Sarety,  60 ;  King  v.  Baldwin,  2  Johns. 
Cb.  KiO;  Johnson  o.  Tbe  Planten'  Bank,  4  Smedea  ft  M.  166.  This  i*  the  true  prin- 
eipte  to  be  extracted  from  all  the  case*.  3  Meriv.  272-279 ;  8  Bing.  166 ;  17  Wend. 
179.  Bat  for  the  better  protection  of  the  anre^.  It  ia  a  general  rule  that  there  can  be 
no  recovery  agoinat  him,  where  hi*  character  appear*  on  the  face  of  the  in*trument, 
vitboot  declaring  specially  on  the  contract.  Bronson,  C.  J..  1  Denio,  106.  It  wni 
adjudged  in  the  above  case  of  Johnton  n.  The  Planter*' Bank  that  the  tnrety  w*s  not 
diaidiarged  by  a  &ilnr«  of  the  creditor  to  present  hit  cUa  to  tbe  admlnittnitor  of  the 
pciocipal  in  dne  aetMoa. 

[t]  Bacon*.  Cbemiey,  1  SUrk.  103;  Myer*  v.Edge,  7  T.R.  264;  Combe  n.  Woolf, 
8  Bii«.  1 60 ;  Walsh  p.  B^lie,  10  Jobot.  180 ;  Lanose  t>-  Barker,  lb.  827.  326 1  Dobbin 
K  Bradley,  17  Wend.  422]  Cheeaebrongh  v.  Millard,  lJ(riin*.Ch.  409,  418;  Qoswiler'* 
Bsttle, 8 Fenn. 208 ;  Hereford*.  Cbaae.l Bob.  (La.) 212;  Waden.  Green,  8  Humph. 
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pursuit  of  this  nubject  of  guaranty  would  not  strictly  appertsin  to 
the  doctrine  of  negotiable  pnper ;  (/)  and  I  shall  conclude  the 
present  genera]  outline  of  that  subject  with  some  notice  of  tbe 
principal  pulilications  on  bills  and  notes. 

10.  Of  tbe  Frinolpol  TieatlaM  on-Bnia  and  Kotw. —  It  woold  have 
been  impossible  to  enter  into  greater  detail  of  the  distinctioDS 
and  minute  provisions  which  apply  to  negotiable  paper,  without 
giving  undue  proportion  to  this  branch  of  these  elementaij 
*125  disquisitions.  The  treatises  and  leading  *  cases  must  be 
thoroughly  understood  before  the  student  can  expect  to 
be  master  of  this  very  technical  branch  of  commercial  law ;  and 
a  brief  notice  of  the  best  works  on  the  subject  will  serve  to  direct 
his  inquiries. 

The  earliest  English  work  on  bills  is  in  Malynes's  Lex  Meroa- 
toris.  The  author  was  a  merchant,  and  tbe  work  was  compiled 
in  the  reign  of  Kiug  James  I.,  and  dedicated  to  the  king.  That 
part  relating  to  bills  of  exchange  is  brief,  loo^se,  and  scanty,  bnt 
it  contains  the  rules  and  mercantile  usi^es  then  prevailing  in 
England  and  other  coramei-cial  countries.     It  was  required,  st 

(Tenn.)  647.  See  iIbd  infra,  ir.  377 ;  Bell's  Prindple*  of  tlie  U<r  of  ScotUnd,  Tt. 
But  the  lubBtilution  or  lubrogntion  eiiats,  not  id  fiiTor  of  >U  who  pa;  >  debt,  but 
onlj  of  thoie  who,  being  bound  for  it,  dischirge  it.  HarriioD  v,  Biilind,  6  Dob. 
(U.)  20*. 

There  teeraa  to  be  lome  confoilon  in  the  ctues  ai  to  the  conatruction  and  effect  of 
the  word  guamniy.  It  ma;  be  conaidered,  fts  Mr.  Jnatice  Storj  olMnred,  a  dew 
principle,  that  the  uonCract  of  guaranty  la  not  an  abtolote  bat  a  conditional  contract, 
and  this  strict  conatruction  ia  not  to  bo  departed  from  unteai  the  contract  reqnirei  it, 
and  the  gnnrantor  la  entitled  to  demand  and  notice  within  a  reaaonable  time,  aa  is 
common  case*  of  gnaranty.  See  Storj  on  Frominorr  Notes,  [gj  470-4T4,]  where  tbe 
modern  American  caiea  are  criticised  and  examined.  And  on  thit  tubject  of  surety 
it  ii  adjudged  that  a  Judgment  obtained  aftninst  iiitn  doet  not  change  the  character 
of  hfi  debt,  nor  hia  relation  tn  hia  principal  debtor,  and  delay  granted  to  the  latter 
will  relesae  tbe  former,  in  the  aame  manner  at  if  no  Judgment  had  been  obtaiDtd. 
Qnitlne  r.  Union  Bank,  10  Rob.  (La.]  412.  But  tiiough  the  principal  debtor  be  di*- 
charged  from  hli  obligation  by  aome  pennnol  disability,  aa  cnTcrlnre,  inEancy,  tbe 
snrety  wlU  b«  held  bound.  Kimball  n.  Newell,  7  Hill  (N.  T.},  IIG.  Tbia  was  aim 
the  conclusion  of  the  ciTil  law.    Domat,  b.  8,  ir.  aec.  1,  art  10. 

(/)  The  student  will  find  the  law  concerning  mercantile  guaranties,  and  of  prin- 
cipal and  Burety,  fully  examined,  and  the  aubstance  of  the  nomerona  CBSea  well  di- 
gested, in  Fell's  Treatfie  on  Mercantile  Guaranties,  and  in  Theobald's  Treatise  on 
the  I^w  of  Principal  and  Snrety,  pnbliabed  at  London,  in  1B32,  and  at  Philadelphia, 
in  1833.  Ut.  Sedgwick,  in  hia  Treatise  OD  the  Measnre  of  Damagei.  devotes  a  whole 
chapter  (ch.  11)  to  tlie  rate  of  damage*  growing  ont  of  the  contract  of  principal  and 
•oretj',  and  the  nnmeront  oases  are  fbll;  and  critioaUj  ezaoilned,  with  bis  nanal 
Kcotenea*  and  candor. 
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that  early  day,  that  the  bill  should  be  prea«nted  foi  acceptaocet 
and  again  for  payment,  with  diligence,  and  at  seaBonable  hours, 
and  on  proper  days ;  and  the  default  in  each  case  was  to  be  noted 
by  a  notary,  and  information  of  it  sent  to  the  drawer  with  all  ex- 
pedition, to  enable  him  to  secure  himself.  If  the  drawee  would 
not  accept,  any  other  person  was  allowed  to  accept  for  the  honor 
of  the  bill.  Malynes  takes  no  notice  of  promissory  notes  or 
checks,  and  he  even  laments  that  negotiable  notes  were  unknown 
to  the  law  of  England. 

The  next  English  treatise  on  the  subject  was  that  by  Marina, 
published  in  the  year  1651,  and  that  treatise  baa  been  referred 
to  by  Lord  Holt  and  Lord  Kenyon,  as  a  very  respectable 
work.  *  Maiios  followed  the  business  of  a  notary  public  *  126 
at  the  Royal  Exchange,  in  London,  for  twenty-four  years, 
and  he  had,  of  course,  perfect  experience  in  all  the  mercantile 
usages  of  the  times.  His  work  is  &r  more  particular,  formal, 
and  exact  than  that  of  Malynes.  The  three  days  of  grace  were 
then  in  use ;  and  Maiius  decides  the  very  point  which  has  been 
again  and  again  decided,  and  even  in  our  own  courts,  that  if  the 
third  day  of  grace  falls  on  Sunday,  or  a  holiday,  or  on  no  day  of 
bminesB,  the  money  must  be  demanded  on  the  second  day,  and 
he  lays  down  the  rule  of  diligence  in  giving  notice  with  more 
severity  than  is  consistent  with  the  modern  practice  ;  (a)  for  he 
stated,  that  the  notice  of  the  default  of  payment  must  be  sent  off 
hy  the  very  first  post  after  the  bill  falls  due.  He  says,  likewise, 
that  verbal  acceptances  were  good,  and  that  you  may  accept  for 
part,  and  have  the  bill  protested  for  the  residue.  It  is  quite 
amosing  to  perceive  that  many  of  the  points  which  have  been  liti- 
gated, or  stated  in  our  courts,  within  the  last  thirty  years,  are  to 
be  found  in  Marius  ;  so  true  it  is,  that  case  after  case,  and  point 
after  point,  on  all  the  branches  of  the  law,  are  constantly  arising 
in  the  courts  of  justice,  and  discussed  as  doubtful  or  new  points, 
merely  because  those  who  raise  them  are  not  thorough  masters  of 
their  profession.  (J)  The  next  writer  who  treats  on  the  subject  of 
hills  is  Molloy.  He  was  a  barrister  in  the  reign  of  Charles  II. ; 
and  in  his  extensive  compilation,  De  Jure  Maritimo,  which  was 
fint  published  in  1676,  he  cost  a  rapid  glance  over  the  lav  OOQ- 

(<>|  See  a«i«,  100. 

|i)  Hntta  igDoranin*,  qnn  nobii  non  laterent  d  Tsteruiu  lectio  noU*  mm!  f unllUrit. 
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cerniQg  bills  of  exchange  ;  bat  that  part  of  his  work  is  &r  inferioT 
to  the  treatise  of  Marius. 

Beawes's  Lex  Mercatoria  Rediviva  is  a  much  superior  work  to 
that  of  Malynes,  aiid  it  appears,  hy  its  very  title,  to  have  beeo 
intended  as  a  eubatttute.  It  contains  a  full  aud  very  valuable 
collection  of  the  rules  and  usages  of  law  on  the  subject  of  billi 
of  exchange.  Promissory  notes  were  theu  taken  notice  of.  though 
they  had  not  been  bo  much  ad  alluded  to  in  the  formal  and  didac- 
tic treatise  of  Marius.  They  were  not  introduced  into  genend 
use  until  near  the  close  of  the  reign  of  Charles  II.,  and  for  thin 
we  have  the  authority  of  Lord  Holt  in  Btdler  t.  Cript.  («) 
*127  Beawes  ia  frequently  cited  in  our  *  books  as  an  authority 
on  ineroantile  customs  ;  and  a  new  and  enlarged  edition 
of  his  work  was  publkhed  hy  Mr.  Chitty,  in  1813.  The  next 
work  on  the  subject  of  bills  and  notes  was  by  Cunningham,  and 
it  was  published  about  the  middle  of  the  last  century.  It  con- 
sisted chiefly  of  a  compilation  of  adjudged  cases,  without  much 
method  and  observation.  It  was  mentioned  l>y  the  Eugllsh  judges 
as  a  very  good  book  ;  but  it  fell  into  perfect  oblivion  as  soon  as 
Kyd's  treatise  on  bills  and  notes  appeared,  in  the  year  1790.  Mr. 
Kyd  made  free  use  of  Marius  and  Beawes,  and  be  engrafted  into 
bis  work  the  substance  of  all  the  judicial  decisions  down  to  that 
time.  His  work  became,  therefore,  a  very  valuable  digest  to  the 
practising  lawyer,  and  particularly  as  during  the  times  of  Lord 
Holt  and  Lord  Mansfield  the  law  concerning  negotiable  paper 
was  extensively  discussed  and  vastly  improved.  Mr.  Bayley,  after, 
wards  a  judge  of  the  K,  B.,  published  in  1789,  a  little  before  the 
work  of  Kyd,  a  small  manual  or  digest  of  the  principles  which 
govern  the  negotiability  of  bills  and  notes.  As  a  collection  of 
rules,  expressed  with  sententious  brevity  and  perfect  precision,  it 
is  admirable.  In  a  subsequent  edition,  he  stated  also  the  cases 
from  wiiich  his  principles  wore  deduced.  A  work  of  more  full 
detail  and  of  a  more  scientific  cast  seemed  to  be  still  wantii^  on 
the  subject,  and"  that  was  well  supplied  by  Mr.  Chitty's  treatise 
on  bills,  notes,  and  checks,  first  published  in  1799.  He  bad  re- 
course, though  in  a  sparing  degree,  to  the  treatise  of  Pothier,  for 
illustration  of  the  rules  of  this  part  of  the  general  law>mer- 
chant,  (a)     It  is  obvious  that  a  more  free  and  liberal  s|urit  of 

(c)  B  Hod.  ag. 

(a)  Tlw  Traatiie  on  BllU  of  EschanBo,  hf  Mr.  Jottlce  Storj,  which  ivptttcd 

[198] 


inyGoogIc 


LECT.  ZUT.]  07  PEBBONAL  PBOPEBTT.  *128 

inquiry  distiDguishes  the  professional  treatises  of  the  present  age 
from  those  of  former  periods.  The  works  of  Park  and  Marshall 
on  Insnrance,  and  Abbott  on  Shipping,  and  Chitty  and  Story  on 
Bills,  and  Jones  and  Story  od  Bailment,  have  all  been  enriched 
by  the  profound  and  classical  prodnctionB  of  continental  Europe 
on  commercial  jarisprudence. 

The  treatise  of  Fothier  on  bills  is  finished  with  the  same 
order  and  justness  of  proportion,  the  same  oomprehensivenesa 
of  plan  and  clearness  of  analysis  which  distinguish  bis 
other  "  treatises  ou  contracts.  His  work  is  essentially  a  *  128 
commentary  upon  the  French  ordinance  of  1673  ;  and  be 
had  ample  mateiials  in  the  commentary  of  M.  Jousae,  and  in  the 
treatises  on  the  same  subject  by  Dupuy  de  la  Seira,  and  by 
Savary,  to  which  he  frequently  refers.  He  also  cites  two  foreign 
works  of  learning,  on  the  doctrine  of  negotiable  paper,  and  those 
are  Scacchaia  de  Commerciis  et  Camhio,  and  Heineccius's  trea- 
tise, entitled  Elementa  Juris  Cambialis.  The  latter  work  contains 
very  full  and  satisfactory  evidence  of  the  professional  erudition  of 
the  Germans  on  subjects  of  maritime  law.  (a)  Heineccius  refers 
to  the  ordinances  of  various  German  states,  and  of  several  of  the 
Hanse  towns,  relating  to  commercial  paper,  and  he  cites  eight  or 
ten  professed  German  treatises  on  bills  of  exchange.  (&} 

It  has  been  a  frequent  practice  on  the  European  continent  to 
reduce  the  law  concerning  bills,  as  well  as  concerning  other  mar- 
itime subjects,  into  system,  by  ordinance.  The  commercial  ordi- 
nance of  France,  in  1678,  digested  the  law  of  bills  of  exchange, 
and  it  was,  with  some  alterations  and  amendments,  incorporated 
into  the  commercial  code  of  1807.  Since  the  publication  of  the 
new  code,  M.  Pardessos  has  written  a  valuable  commentary  on 
this,  aa  well  as  on  other  parts  of  the  code.  He  writes  without 
any  parade  of  learning,  and  with  the  clearness,  order,  and  severe 
umplicity  of  Pothier.  There  is  also  a  clear  and  concise  summary 
of  the  law  concerning  negotiable  paper  in  M.  Merlin's  Repertoire 
de  Jurisprudence,  under  the  tide  of  Lettre  et  Billet  de  Change. 

AtBt  ihe  ronnh  editkw  of  tbU  worit,  bM  copied  lugelj  from  Chlttj,  tnd  it  b  Ml 
knd  nelliodical,  knd  eiecatcd  with  bit  mMIsrljr  sbUily. 

(a)  Hr.  Jmtics  Slot?,  In  hii  Trestise  on  Billi  of  Exchug*  mud  PromlMorj  ITotca, 
bM  tmicbed  hii  work  with  uopioo*  dtatloni  and  Qlnitrmtlmu  drkwa  from  Heinacciiu, 
M  wdl  u  from  other  coDltlMnUl  ciTiliuu;  and  thej-  are  nndoubtedi)'  the  most 
dabocate  and  complete  treatiae*  extant  od  tbe  elemeutarj  prindplei  of  tbe  iDbject 

(fr)  See  Heinecdi  Opera,  tI.  n  fim. 
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Thompson's  treatise  on  the  law  of  bills  and  notes  in  Scotland 
combines  the  Scotch  and  English  law  upon  the  subject,  and  a 
spoken  of  in  very  high  terms  by  persons  entirely  competent  to 
judge  of  its  value.  The  law  concerning  negotiable  paper  haa  at 
length  become  a  science,  which  can  be  studied  with  infinite  ad- 
vantage in  the  various  codes,  treatises,  and  jadtcial  decisions ;  for, 
in  them,  every  possible  view  of  the  doctrine,  in  all  its  branches, 
has  been  considered,  its  rules  established,  and  its  limitatioiu 
accurately  defined. 
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LECTURE    XLV. 

OP  THE  TTtLB  TO  MEBCHAIfT  VESBEU. 

Ths  atility  of  on  outline  of  the  code  of  maritime  law  most  oon- 
UBt  esBentially  in  the  precuion,  aa  well  as  in  the  perspicuity,  with 
which  its  principles  are  illustrated  by  a  series  of  poaitive  mlee. 
Every  work  on  this  subject  will  unavoidably  become,  in  a  degree, 
dry  and  minute  in  the  detail ;  but  it  would  be  deetitute  of  real 
value,  unless  it  were  practical  in  its  design  and  application.  The 
law  concerning  shipping  and  aeamen,  negotiable  paper,  and  ma- 
rine insurance,  controls  the  most  enterprisiDg  and  the  moat  busy 
concerns  of  mankind ;  and  it  consists  of  a  ayatem  of  principlea  and 
focts,  in  the  shape  of  us^es,  regulations,  and  precedents,  which 
ue  assimilated  in  the  codes  of  all  commercial  nations,  and  are  as 
distinguished  for  umplicity  of  design  and  equity  of  purpoae  as 
they  are  for  the  variety  and  minuteness  of  their  provisions.  I 
have  wished  (and  I  hope  not  entirely  without  success)  to  be  able 
to  give  to  the  student  a  faithful  summary  of  the  doctrines  of  com- 
mercial juriepmdence,  and  to  awaken  in  his  breast  a  generous 
zeal  to  become  fiimiliar  with  the  leading  judicial  decisions,  and 
especially  with  the  writings  of  those  great  masters  in  the  science 
of  maritime  law  whose  talents  and  learning  have  enabled  them 
to  digest  and  adorn  it. 

The  law  of  shipping  may  be  conveniently  arranged  under  the 
followiog  general  beads :  1.  Of  the  title  to  vessels.  2.  Of  the  per- 
sons employed  in  the  nav^tion  of  merchant  ships.  S.  Of  the 
contract  of  af&eightment.  This  arrangement  is  very  nearly  the 
same  with  that  pursued  by  Lord  Tenterden,  in  his  trea- 
tise on  the  subject,  and  which,  *  after  comparing  it  with  *  ISO 
the  method  in  which  these  various  topics  have  been  dis- 
cngsed  by  other  writers,  I  do  not  think  can  be  essentially  im- 
proved.    It  has  been  substantially  adopted  by  Mr.  Holt,  in  his 
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"  System  of  the  Shipping  aod  Navigation  Laws  of  Great  Britain ;" 
and  still  more  closely  followed  by  M.  Jacobeen,  the  Danish  ciril- 
ian,  in  his  treatise  on  the  *'  Laws  of  the  Sea."  The  law  of  ship- 
ping, as  thus  arranged  and  divided,  will  form  the  subject  of  this 
and  of  the  two  succeeding  lectures. 

1.  Reqnialtea  to  a  Valid  Title.  —  The  title  to  a  ship,  acquired  hj 
purchase  (for  title  by  capture  has  been  already  considered),  (a) 
passes  by  writing.  A  bill  of  sale  is  the  true  and  proper  muni- 
ment  of  title  to  a  ship,  and  one  which  the  maritime  courts  of  all 
nations  will  look  for,  and,  in  their  ordinary  practice,  require,  (h) 
In  Scotland,  a  written  conveyance  of  property  in  ships  has,  bj 
cnstom,  become  essential ;  and,  in  England,  it  is  made  absolutely 
necessary  by  statute,  with  regard  to  British  subjects,  (c)  Pos- 
session of  a  ship,  and  acts  of  ownership,  will  in  this,  as  in  other 
cases  of  property,  be  presumptive  evidence  of  title,  without  the 
aid  of  documentary  proof,  and  will  stand  good  until  that  pre- 
sumption he  destroyed  by  contrary  proof;  (tf)  and  a  sale  and 
delivery  of  a  ship,  without  any  bill  of  sale,  writing,  or  instru- 
ment, will  be  good  at  law,  as  between  the  parties,  (e) '     But  the 

(a)  i.  101-104. 

ib)  Lord  Stowell,  in  The  SUten,  6  C.  Bob.  156 ,  Story,  J.,  1  Maton,  138 ;  Woton 
e.  PeoDlDun,  lb.  S06 ;  2  Id.  486 ;  Ohl  n.  Eagle  hworance  Compuj,  1  id.  3»;  Code 
de  Commerce,  art  196. 

(c)  Statute  31  George  IlL  c.  68,  and  reSiMCted  8  Mid  4  Willbini  IT.  c.  66,  mc  II. 
See  aUo  Camden  n,  Anderson,  6  T.  R.TOOi  The  8iiter«,eC.Rob.l66;  Bell'i  Com- 
mentarieB  on  the  LawR  of  Scotland,  1.  162 ;  [Unkn  Bank  c.  Lenanton,  8  C.  F.  D.  US. 
See  Cbaiteauneuf  r.  CapcTTon,  T  App.  Cai.  127.  The  itatate  doei  Dot  appl;  to  id 
agreement  to  transfer,  Batchjany  v.  Bouch,  GO  L.  J.  Q.  B.  421 ;  aod  ao  equitable  Utk 
may  pau  withont  a  bill  of  »ale,  Hughea  e.  Sutherland,  7  Q.  B.  D.  160.)  B,t  the  ad 
of  Congretsof  December,  17 B2,  c.  146.  an  inilnuneat  in  writing  is  neceaaaij  to  tntitfe 
the  pnrcliaier  to  a  new  register. 

((f)  Robertson  v.  French,  4  East,  180 ;  Satton  n.  Bock,  8  Tannt  302.  Upon  ioAct- 
ment  in  the  Circuit  Court  of  the  U.  S.  of  seamen  for  a  ktoU,  It  was  held  that  the 
mmenhip  of  the  vessel  determioed  iier  national  cliaracter,  and  that  tbe  ownership 
might  be  proTed  in  the  same  manner  as  that  of  anj  other  chattel.  Tbe  veasel  wh 
registered  as  an  American  Tessel,  and  was  on  a  wlialiog  Tojage  wittiont  a  license, 
and  the  register  was  hrid  to  be  aafflcient  eyidence  of  title  to  sustain  the  indictment. 
United  States  a.  Jenkins,  U.  S.  Cir.  C.  for  New  Tork,  Angust,  1836. 

(>)  Taggard  e.  Loring,  16  Mass.  336;  Wendover  tr.  Hogeboom,  7  Johns.  tOB; 
Hzby  V.  Franklin  Ins.  Co.,  8  Pick.  86.  The  principle  ii,  tliat  propertj  in  a  Tessd 
may  be  presnmptlTel/  austained  hj  possesion,  or  othtr  imdicia  of  ownothip  dun 

>  Tbe  Amelie,  0  Wall.  18,80;  BieeD.  Actire,  Olcott,  286;  Fontaine  «.  Been, 

HcLarren,  42Me.  167, 166;  McMahon  t>.  19  Ala.  722;  Bcrantoo  v.  Coe,40  Coon. 

Daridson,  12  Ulnn.  SGT,  869,  370;  Tbe  IW. 
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preanmplaon  of  title  arising  from  poesessioD  ma;  easily  be  de- 
stroyed ;  sod  the  general  rule  is  that  no  person  can  oonroj  who 
has  no  title ;  and  the  mere  fact  of  possession  by  the  veodor 
is  not,  of  itself,  *  sufficient  to  give  a  title.  There  is  no  case  *  181 
in  the  English  law  in  which  it  has  been  decided  that  a  trans- 
fer by  parol  is  sufficient  to  pass  the  title.  Though  the  master  of 
a  ship,  as  we  shall  presently  see,  be  clothed  with  great  powers, 
connected  with  the  employment  and  navigation  of  the  ship,  he 
has  no  authority  to  sell,  unless  in  a  case  of  extreme  necessity ; 
and  then  fae  has  an  implied  authority  to  exercise  his  discretion  {at 
the  benefit  of  all  concerned,  (a) 

It  has  frequently  been  the  case,  that  the  sale  of  a  ship  has  beea 
procured  in  foreign  countries,  by  order  of  some  admiralty  court, 
as  a  vessel  unfit  for  service.  Such  sales  are  apt  to  be  coUusively 
conducted  ;  and  the  English  courts  of  common  law  do  not  regard 
them  as  binding,  even  though  made  bona  fide,  and  for  the  actual 
as  well  as  the  intended  benefit  of  the  parties  in  interest.  Thej 
hold  that  there  is  no  adequate  foundation  for  such  authority  in 
the  legitimate  powers  of  the  admiralty  courts.  They  have  no  snch 
power  by  the  taw  of  nations,  and  no  such  power  is  exercised  by 
the  Court  of  Admiralty  at  Westminster.  (&)  Lord  Stowell,  on  the 
other  hand,  considered  the  practice  which  obtained  in  the  vice- 
admiralty  courts  abroad,  of  ordering  a  sale,  under  the  superin- 
tendence of  the  court,  to  be  very  convonient,  when  the  fact  of 
necessity  was  proved  ;  and  he  seemed  to  consider,  that  it  would 
be  a  defect  in  the  law  of  England,  if  a  practice  so  conducive  to 
the  public  utility  could  not  legally  be  muntained.  The  Court  of 
Admiralty,  feeling  the  expediency  of  the  power,  would  go  far  to 
support  the  title  of  the  purchaser,  (c)  The  proceeding,  which  ia 
condemned  by  the  courts  of  law,  is  a  voluntary  proceeding,  in- 
stituted by  the  master  himself  on  petition  for  a  sale,  founded  on 
a  survey,  proof,  and  report  of  the  unnavigable  and  irrepa- 
rable condition  of  the  vessel.  It  is  essentially  the  *  act  of  *  132 
the  master,  under  the  auxiliary  sanction  of  the  court, 

Om  production  of  the  regitter.    Abbott  on  Shipping,  6th  Amer.  ed.  Botlon,  KW, 
111. 

[n)  HftTiDu  e.  Holton,  &  Eip.  06;  R«d  v.  Dubj,  10  But,  143;  Bobertton  v. 
Cti^,  1  Bing.  446.    And  cee  infra,  171. 

{!>)  lUld  tr.  Darbj,  10  Eut,  148 ;  Moirii  v.  Robinioii,  S  B.  &  C.  198. 

(e)  Tmanj  knd  Elmira,  1  Edw.  Adni.  117 ;  The  Wnrrlor,  3  Dodi.  2SS,  298,  2B6; 
8tnT.  J.,  ia  (be  caw  of  the  ichooiier  TUton,  6  Maioii,  474. 
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founded  merely  upon  a  enrvey  of  the  ship,  to  see  whether  she 
be  seaworthy ;  and  it  is  to  be  distinguished  from  the  case  in 
which  the  admiralty  has  regular  jurisdiction  of  the  subject,  by  a 
proceeding  in  rcTo,  founded  on  some  adverse  claim.  In  such  cases, 
the  power  of  sale,  in  the  sound  discretion  of  the  court,  is  indis- 
putable, and  binds  all  the  world.  This  ia  a  proposition  of  univer- 
sal law,  founded  on  the  commercial  intercourse  of  states,  and  the 
Jut  ffentium.  (a)  So,  as  we  have  already  seen  in  a  former  vol- 
ume, (i)  capture  by  a  public  enemy  devests  the  title  of  the  true 
owner,  and  transfers  it  to  the  captor,  after  a  regular  condemna- 
tion by  a  prize  court  of  the  sovereign  of  the  captor,  (c) 

Upon  the  sale  of  a  ship  in  port,  delivery  of  possession  is  reqni- 
ute  to  make  the  title  perfect.  If  the  buyer  suffers  the  aeller  to 
remain  in  possession,  and  act  as  owner,  and  the  seller  should  be- 
come bankrupt,  the  property  would  be  liable  to  his  creditors,  and, 
in  some  cases,  also  to  judgment  creditors  on  execution.  The  same 
rule  exists  in  the  case  of  the  mortgage  of  a  ship  ;  but  where  a  sale 
is  by  a  part  owner,  it  is  similar  to  the  sale  of  a  ship  at  sea,  and 
actual  delivery  cannot  take  place,  ((i)  Delivery  of  the  muniments 
of  title  will  be  sufficient,  unless  the  part  owner  be  himself  in  the 
actual  possession,  (e)  If  the  ship  be  sold  while  abroad,  or  at  sea, 
a  delivery  of  the  grand  bill  of  sale,  and  other  documents,  transfers 
the  property,  as  in  the  case  of  the  dehvery  of  the  key  of  a  ware- 
house. It  is  all  the  delivery  that  the  circumstances  of  the  case 
admit  of;  and  it  is  giviog  to  the  buyer  or  mortgagee  the  abihty 
to  take  actual  possession,  and  which  he  must  do  as  soon  as 
*  188  possible  *  on  the  return  of  the  ship.  If  the  buyer  takes 
possession  of  a  ship  sold  while  at  sea,  within  a  reasonable 
time  after  her  arrival  in  port,  his  title  will  prevail  against  that  of 


(d)  The  Conrt  of  Admiral^  hu  mo  nndoiibted  right,  in  cue*  of  bottomry,  MlrafC, 
Mai  wagei,  brought  before  the  court,  to  lell  tbe  rcMel,  «cd  to  coafer  >  good  tiile 
valid  a^dnat  all  tha  world,  and  without  a  deUreiT  of  the  «hip'«  regitter.  Thia  it  tha 
■Dimicipal  law  of  England,  uid  the  maritime  law  of  the  civilized  world.  Dr.  Loib- 
ington,  in  the  caK  of  the  Tremont,  Am.  Jot.  tor  April,  1811 ;  [1  Wm.  Bob.  Adoi. 
103.] 

(b)  See  1.102. 

(e)  In  the  case  of  The  Attoroej  Oeneral  e.  Nontedt,  3  Price,  97,  a  Jndidal  nit 
of  a  vetMl  B4  derelict  by  the  loataoce  Court  of  the  Admiralty  waa  held  to  bind  erta 
the  Crown't  right  of  aeliure  for  a  preTiom  torfeitnre. 

Id)  Wlnior  v.  HcLellan,  2  Btory,  492. 

(<)  Addia  V.  Baker,  1  Anit  222;  Abbott  on  Shlpiung,  5th  Am.  ed.  1846,  34. 
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a  Bubaeqaent  purcbaeer  or  attaching  creditor,  (a)  But  the  buyer 
takes  sabject  to  all  incumbrances,  and  to  all  lawful  contracts 
made  by  the  master  respecting  the  employment  and  hypotheca- 
tion of  the  ship  prior  to  notice  of  the  transfer.  (&) 

The  English  cases  speak  of  the  transfer  of  a  ship  at  sea  by  the 
assignment  of  the  grand  bill  of  sale,  and  that  expression  is  andet- 
stood  to  refer  to  the  instrument  whereby  the  ahip  was  originally 
transferred  from  the  builder  to  the  owner,  or  first  purchaser.-  But 
the  American  cases  speak  simply  of  a  bill  of  sale,  and  usually  refer 
to  the  instrument  or  transfer  from  the  last  proprietor  while  the 
vessel  is  at  sea,  and  which  is  sufficient  to  pass  the  property,  if 
accompanied  by  the  act  of  taking  possession  as  soon  aa  couTen- 
iently  may  be  after  the  vessel  arrives  in  port,  (c) 

2.  Who  ia  Uttbln  as  Owner.  — There  is  no  doubt  that  the  owner 
is  personally  liable  for  necessaries  furnished  and  repairs  made  to 
a  ship,  liy  order  of  the  master ;  (if)  and  the  great  point  for  dis- 
cusuon  is,  who  is  to  be  regarded  as  contracting  party  and  owner, 
pro  hoe  vice,  (e)  The  ownership  in  relation  to  this  subject  is  not 
detennined  by  th^  register,  and  the  true  question,  in  matters  rel- 
ative to  repairs,  is,  "  npon  whose  credit  was  the  work  dona  ?  "(/) ' 

.  (a)  Ex  parte  HBtlhewa,  2  Yes.  272 ;  Hall  v.  Onrnej,  Cooke'a  B.  L.  \c.  8,  J  11, 342  ;| 
Hut  p.  Glennle,  4  M.  £  S.  240;  Joy  b.  Sean,  9  Pick,  i ;  Abbolt  on  Shipping,  Lib  An. 
ed.  lB4e.  ST. 

{b)  HtEr  D.  Glennk,  4  M.  &  S,  210;  Hay  o.  Falrbaim,  2  B.  ft  Aid.  163;  Alkinun 
r  Haling,  2  T.  R.  462;  Portland  Bank  c.  Stnbb*,  G  HaM.422;  Potnam  v  Dutch, 
S  Han.  2ST ;  Badtam  e.  Tucker,  1  Pick.  896.  At  to  debt*  wblch  are,  b^  the  French 
lav,  prirlleged,  and  Hem  on  the  ihip,  ko  infra,  168. 

(c)  Portland  Bank  v.  Stacey,  4  Masa.  603 ;  Wheeler  b.  Snmner,  4  Hasoo,  183.  A 
bill  of  ule  of  a  sbip,  with  her  apparel,  appurtenances,  &o.,  Incladea  all  ttiingi  that 
are  necenarj  and  incidental  to  the  working  of  Ibe  thip.  Abbott  on  SblppinK,  7,  B, 
Gih  Am.  ed.  1846. 

{d)  Webster  v.  Seekamp,  4  B.  ft  Aid.  862.  The  owner  tb  of  conne,  liable,  imlen 
the  credit  is  giren  to  othera.  So,  the  captain  li  liable,  if  he  order*  the  repairs,  nnlesa 
the  credit  waa  giren  to  the  owner.  Basery  v.  Cobb,  5  C.  &  P.  868;  Cox  v.  Reid,  1  Id. 
ODZ  For  necessary  supplies  to  a  Tesael,  the  oirner,  master,  and  cbaiterer  are  all 
liable;  and  the  remedy  against  eacb  remains  good,  nnless  credit  be  given  to  one 
eicloslTely.  Henshaw  v.  Rollins,  6  La.  886.  The  owner,  who  ha*  the  mere  legnl 
title,  but  not  tlie  control  and  management  of  the  Tesiel,  or  the  right  to  recdve  her 
frailJU  and  earnings,  la  not  retponaible  for  mppUe*  and  neceHarie*.  Duff  v.  Bayard, 
4  Watu  ft  S.  240. 

|<)  BriggR  K.  WilklDMD,  7  B.  ft  C.  80. 

if)  Lmd  TenteidcD,  in  Jemilngi  r.QrifflUis,Bjan  ft  M.43;  Beerev-Darit,!  Ad. 

«a.8u. 
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Nor  is  ft  regnlar  bill  of  sale  of  the  property  essential  to 

*  134    exempt  the  former  owner  *  from  i-espoosibility  for  supplies 

furnished.  But  where  the  contract  of  sale  is  made,  ud 
possession  delivered,  the  circumstance  that  the  naked  legal  title 
remains  in  the  Tendoi  for  his  security,  does  not  render  him  liable 
as  owner  on  the  contracts,  or  for  the  conduct  of  the  master,  (a) 

It  has  been  a  disputed  question,  whether  the  mortgagee  of  a 
ship,  before  he  takes  possession,  be  liable  to  the  burdens  and 
entitled  to  the  benefits  belonging  to  the  owner.  In  the  case  of 
Chinnery  v.  Bla4skbume,  (£)  it  was  held  by  the  K.  B.  that  the 
mortgagor  in  such  a  case,  and  not  the  mortgagee,  was  to  be 
deemed  owner,  and  entitled  to  the  freight,  and  liable  for  the 
repturs  and  other  expenses.  The  same  decision  was  made  by 
the  C.  B.  in  Jackton  v.  Vernon,  (c)  But  Lord  Kenyon,  in 
Weeterdell  t.  Dale,  (d)  entertained  a  different  opinion,  and  he 
considered  the  mortgt^ee,  whether  in  or  out  of  possession,  to  be 
the  owuer,  and  entitled  to  the  freight,  and  bound  for  the  ex- 
penses of  the  ship.  The  weight  of  our  American  decisions  haa 
been  in  favor  of  the  position,  that  a  mortgf^ee  of  a  ship  out  of 
possession  is  not  liable  for  repairs  or  necessaries  procured  on  the 
order  of  the  master,  and  not  upon  the  particular  credit  of  the 
mortgagee,  who  was  not  in  the  receipt  of  the  freight ;  though 
the  rule  is  otherwise  when  the  mortgagee  is  in  possession,  and  the 
vessel  employed  in  his  service,  (e)  ^  The  case  of  Fuher  v. 

*  185     Willing  (/)  has  a  strong  bearing  *  in  favor  of  the  deeisiona 

which  go  to  chaige  the  mortgagor ;  for  it  was  held  that  a 
mortgagee  of  a  ship  at  sea  did  not,  merely  by  delivery  of  the  doe- 
uments,  acquire  such  a  possession  as  to  be  liable  to  the  master  for 

(o)  WendoTW  V.  Hogeboora,  7  Johni.  90S;  LeoniTd  c.  HontiDgtoD,  15  Id.  OB; 
Thorn  v.  Bicka,  T  Cowen,  697. 

(A)  1  H.  Bl.  117,  note.  (c)  1  H.  B1.  lU. 

{d)  7T.  R.  SOO.  InDeans.  M'Ohte,  iBIng.  ^1  a.  c.  12  J.  B.  Hoore,  186,U«h 
held,  tbat  on  a  mortgage  of  a  ahlp  at  sea,  and  ponealon  taken,  the  accnUng  freight 
paued  to  the  mortgagee,  ai  InddeDt  to  tii«  ship.' 

(e)  M'Int7re  e.  Scott,  8  Johns,  159;  ChampUn  «.  Bntler,  IB  Id.  IflD;  ffint*- 
Ptanklln,  2  Hall  (N.  T),  1 ;  Tucker  v.  Bufflngton,  15  Haia.  477 ;  Colaoa  v.  Btrnxji 
«  Or«enl.  474 ;  Winalow  ■>.  Tarboz,  IS  Me.  182 ;  Cutler  v.  Tbnrio,  90  id.  31S ;  UBii «. 
SplnoU,  4  Hill  (N.  T.),  in. 

(/)  8  Serg.  &  R.  118.  A  mortgagor  hi  powewiati  of  ■  nmi  ni»j  pMgt  Ibt 
(relict    Keith  v.  Murdoch,  [3  Waib.  307.] 

1  PaM,  188,  B.  L 
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wages  accrui&g  after  the  date  of  the  moTtg^e.  The  contract 
was  with  the  mort^t^r,  and  there  was  no  privity  between  the 
master  and  the  mortgi^ee,  before  pOBsessioo  taken,  sufficient  to 
raise  an  assumption.  A  similar  decision  was  made  bj  Cb.  J. 
Abbott  in  Martin  v.  Pazton,  and  cited  in  the  Pennsylvania  case. 
The  case  of  Tke  JHohawk  Inmtranee  Company  v.  Hakfordt  decided 
in  the  Court  of  Common  Pleas  in  the  city  of  New  York,  in  1828, 
and  the  cases  of  Thorn  v.  Sickt  and  Lord  t.  Ferguton,  (a)  show 
that  the  rule  is  considered  to  be  settled  in  New  York  and  New 
Hampshire,  that  a  mortgf^e  out  of  possession  is  not  liable  for 
services  rendered,  or  necessaries  famished  to  a  vessel,  on  the 
credit  of  the  mortgagor,  or  other  person  having  the  equitable 
title.  The  question  seems  to  resolve  itself  into  the  inquiry, 
whether  the  circumstances  afford  evidence  of  a  contract,  express 
or  implied,  as  regards  mortgagees  not  in  posxeasion.  If  the  claim- 
ant dealt  with  the  mortgagor  solely  as  owner,  he  cannot  look  to 
the  mor^;agee.  To  whom  was  the  credit  given,  seems  to  be  the 
trae  ground  on  which  the  question  ought  to  stand.  (()  ^  In  a  case 
before  Lord  Ellenborough,  in  1816,  (?)  be  ruled,  that  a  mortgagee 
not  in  possession,  and  not  known  to  the  plaintiff,  was  not  liable 
for  stores  supplied  by  the  captun's  order.  The  weight  of  au- 
thority is  decidedly  in  favor  of  the  mortgagee,  who  has  not  taken 
possession ;  and  if  be  has  left  the  possession  and  control  of  the 
ship  to  the  mortgagor,  he  will  not  be  liable  to  the  master  for 
wages  or  disbursements,  or  to  any  other  pei-son  for  repairs  and 
necessaries  done  or  supplied  by  the  master's  order,  where  the 
mortg^or  has  been  treated  as  owner.  If,  however,  there 
has  been  no  such  dealing  with  *  the  mortgagor,  in  the  char-  *  1S6 
acter  of  owner,  but  the  credit  has  been  given  to  the  person 
who  may  be  owner,  it  is  a  point  still  remaining  open  for  discussion, 
whether  the  liability  will  attach  to  the  beneficial  or  to  the  legal 
owner.  The  principle  of  the  decision  in  Trewhella  v.  Roto  (a)  was, 
that  a  vendee  of  a  ship,  whatever  equitable  title  might  exist  in 
him,  was  not  liable  for  supplies  fumbhed  before  the  legal  title  was 
conveyed  to  him,  and  registered  in  the  manner  prescribed  by  the 

(a)  TCownuaST;  Bingn.  FnuikUD,aHa0.1,  i.  p.i  »V.  H.SSa 

W  Bafcn  >.  BwAle,  T  J.  B.  Hwm,  8M. 

{«)  TwtntTiiwn  >.  Hart,  1  SbuUe,  86ft.  {a)  11  But,  486. 

>  Bnt  we  138,  n.  1. 
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Registry  Acts,  and  when  he  wti8  unknown  to  the  tradesmea  who 
supplied  the  Riaterials.  (b') 

There  are  asalogous  cases  which  throw  light  apoo  this  subject. 
Thus,  in  Young  v.  Brander,  (e)  the  legal  title  remaiDed  ftff  a 
month  after  the  sale  in  the  vendor  upon  the  fooe  of  the  register, 
because  the  vendee  had  omitted  to  comply  with  the  forms  pre- 
scribed by  the  Registry  Acts.  But  it  was  held  that  he  was  not 
liable  during  that  interval  for  repairs  ordered  by  the  captain, 
under  the  direction  of  the  vendee,  and  who  had  no  authority, 
express  or  implied,  from  the  legal  owner.  The  vendee  ordered 
the  repairs  in  bis  own  right,  and  there  was  no  privity  of  interest 
between  bim  and  the  legal  owner,  and  the  credit  was  actually 
given  to  the  vendee.  So,  again,  the  regular  registered  owner  of 
a  ship  was  held  not  to  be  liable  for  supplies  furnished  by  order 
of  the  charterer,  who  had  chartered  the  ship  at  a  certain  reat 
for  a  number  of  voyages,  the  owner  had  devested  himself,  in 
that  case,  of  all  control  and  possession  of  the  vessel  during  the 
existence  of  the  charter  party,  and  be  had  no  right  under 

•  187    *  it  to  appoint  the  captain,  (a) '     The  question  in  these 

cases  is,  whether  the  owner,  by  reason  of  the  charter  party, 
has  devested  himself  of  the  ownership  pro  hae  viee,  and  whether 
there  has  been  any  direct  contract  between  the  parties,  varying 
the  responsibility. 

In  Val^o  V.  Wheeler,  (6)  the  court  proceeded  on  the  ground 
that  the  charterer  was  owner  pro  hae  vice,  inasmuch  as  be  &[>• 
pointed  the  master.  The  subject  was  much  discussed  in  M'Jktj/re 

(i)  The  Mme  prindple  gOTerned  the  decbion  lo  Harrington  v.  Ry.  2  Buig,  173; 
and  bj  the  Englub  lUtuiet  of  4  George  IT.  c.  41,  and  of  6  George  IT.  c.  110,  on  a 
tTBDifer  of  aibip,  or  anj  interett  therein,  bj- mortgage  or  BUigiiiDeDt  In  tnut  bjvaj 
of  $tairily  far  a  debt,  the  entry  in  the  book  of  regUtrj  ia  lo  to  itats  it,  and  the  mort- 
gagee or  tnutee  Bliall  not,  bj  reason  thereof,  be  deemed  owner,  aor  the  tnortgipir 
ceate  to  be  owner,  except  lo  far  as  to  render  tho  gecurily  arailable.  Under  tbne 
■tatotes,  the  hitereit  of  the  mortgagor  and  mortgagee  are  more  dutinctl;  tertni 
than  they  were  before,  and  a  mortgagor  dori  not  ceate  to  be  owner.  Irriog  «.  Bi^ 
ardion,  2  B.  &  Ad.  193.  No  act  of  bankruptcy,  comniiltted  by  the  mortgagtH,  after 
the  reglBtry  of  the  mortgage  or  amlgnment,  to  affect  the  security.  This  proriifoD  » 
conlloaed  in  the  consolidated  registry  stantte  of  S  &  4  William  IT.  c.  6G,  m&  4%  4S. 

(c)  B  East,  la 

(a)  Frazer  v.  Harsh,  18  East,  238.  Registered  ownenUp  ii  prima  Jid*  eridcaca 
of  liaUUty  for  the  repairs  of  a  ship,  but  It  may  l>e  rebtttted  by  ahowing  (bat  tbc  andil 
was  giren  eltewhere.    Cox  n.  Rdd,  Byan  &  H.  199. 

(b)  Cowp.  14a 

>  i>Mt,  1S8,  n.  L 
[208] 


inyGoogIc 


LECI.  XLT.]  OF  FBB80NAL  FBOFEBTT.  *188 

T.  Botimt,  (c)  and  it  was  held,  that  where,  by  the  tenns  of  the 
charter  party,  the  ship-owner  appoints  the  master  and  orew,  aod 
letains  the  management  and  control  of  the  vefisel,  the  ofaarter  was 
to  be  considered  as  a  covenant  to  carry  goods.  But  where  the 
whole  management  is  given  to  the  freighter,  it  is  more  properly  a 
hiring  of  the  vessel  for  the  voy^e,  and  in  such  case  the  hirer  is  to 
be  deemed  owner  for  the  voyage.  In  HaUet  v.  The  Columbian 
Inmrance  Company,  (d")  the  owner  of  the  vessel,  by  the  charter 
party,  let  the  whole  vessel  to  the  master,  who  was  to  victual  and 
man  her  at  his  own  expense,  and  have  the  whole  management 
and  control  of  her,  and  he  was  held  to  be  the  owner  for  the  voy- 
age ;  and  a  similar  decision  was  made  in  Taggard  v.  Loring.  (f) 
The  case  oi Letcher  v.  Braddiek  (/)  adopted  the  same  principle 
which  had  been  laid  down  by  Ch.  J.  Lee,  in  Parith  v.  OratO' 
fo^d^  (?)  and  it  was  declared  that  the  ownership,  in  respect  to  all 
thiid  persons,  remained  with  the  original  proprietor,  when  the  ves> 
sel  was  supplied  and  repaired  by  the  owner,  and  navigated  by  a 
nuKter  and  sailors  provided  and  paid  for  by  him.  In  that 
case,  the  ship  was  chartered  by  the  *  comnussioners  of  the  *  138 
navy,  who  placed  a  commander  in  the  navy,  on  board,  and 
the  master  was  to  obey  his  orders;  bnt  with  regard  to  third 
persons,  it  was  still,  notwithstanding  that  very  important  fact, 
considered  to  be  the  ship  of  the  owners,  and  they  were  held  an- 
swerable for  damage  done  bj  the  ship.  This  highly  vexed  ques- 
tion, and  so  important  in  its  consequences  to  the  claim  of  lien, 
and  the  responsibilities  of  ownership,  depends  on  the  inquiry, 
whether  the  lender  or  hirer,  under  a  charter  party,  be  the  owner  of 
the  ship  for  the  voyage.  It  is  a  dry  matter-of-fact  question,  who, 
by  the  charter  party,  has  the  possession,  command,  and  naviga- 
tion of  the  ship.  If  the  general  owner  retwns  the  same,  and 
contracts  to  carry  a  cargo  on  freight  for  the  voyage,  the  charter 
party  is  ft  mere  affreightment  sounding  in  covenant,  and  the 
freighter  is  not  clothed  with  the  character  or  legal  responsibility 
of  ownership.  The  general  owner,  in  such  a  case,  is  entitled  to 
&e  freight,  and  may  sue  the  consignee  on  the  bills  of  lading  in 
the  name  of  the  master,  or  he  may  enforce  hia  claim  by  detain- 
ing the  goods  until  payment,  the  law  giving  him  a  lien  for  freight. 
But  where  the  freighter  hires  the  possession,  command,  and  nav- 

(c)  1  Johiu.  SSa  (d)  8  Johoi.  272.  (<}  16  Mm*.  SS«. 

(/)  6  Bm.  4  P.  IBS.  ia)  8Er.  1S31. 
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igatioD  of  the  ship  for  the  voyage,  he  becomes  the  owner,  and  ii 
responsible  for  the  conduct  of  the  maater  and  mariners ;  and  the 
general  owner  has  no  lien  for  the  freight,  because  he  is  not  tlie 
carrier  for  the  voyage.  This  ia  the  principle  declared  and  acted 
upon  in  the  greatly  litigated  and  very  ably  discussed  case  of 
Ckrittie  v.  Lewit;(a')  and  it  ia  the  principle  declared  by  the 
Supreme  Court  of  the  United  States,  in  Mareardier  v.  The  Cheia- 
peake  Inturance  Company,  (b)  and  Oraeie  v.  Palmer,  (e)  and 
followed  generally  by  the  courts  of  justice  in  this  country,  (i) 
It  may  be  ooniiidered  as  the  sound  and  settled  law  on  the  sub- 
ject, (e)  1 

(a)  2  Brod.  t  B.  410.  (b)  8  Cranch,  B9.  (e)  8  Wheat.  eO& 

{d)  PitluQ  g.  Brafnerd,  6  Codd.  461 ;  CIm-Iuod  v.  Edei,  i  Cowen,  470 ;  B«jiioUi 
V.  Toppao,  1&  Uhi.  8T0i  Emerj  d.  Henej,  i  Greenl.  407 ;  I«Dder  d.  Clark,  1  HiU 
(N.  T.),  366;  Lord  Traterden,  in  CoWin  v.  Newberry,  0  Bligh  (ir.  i.j.lM;  Tbe 
Scliooner  Yolimt«er  and  Cargo,  t  Sumner,  668,  560.  In  the  caM  of  Certain  Logi  of 
Hahoganj,  2  Sumner,  500,  G07,  it  was  decided,  tliat  wliere  tlie  owner  of  ft  cbartettd 
TCBtel  luu  a  lien  for  freight,  Ihe  condgnee  cannot,  \>y  a  writ  of  repleTin,  withdiaw 
tlie  cargo  from  tlie  Juriadictloa  of  the  admiralty  court;  and  tiiat  the  owner  of  tbe 
Teasel  i*  presumed  to  l>e  the  owner  for  tlie  Tcyagc,  unlets  the  charter  party  contalH 
clear  evidence  of  an  Intention  to  make  the  charterer  owner  for  the  Tc^afie ;  and  that 
the  owner  has  a  lien  on  the  cargo  for  the  amonnt  due  by  the  cliarter  party,  iiiileM,t)y 
the  lernu  of  the  Enttrument,  delivety  of  the  cargo  U  to  precede  payment  of  tbe 
freight,  and  the  owner  Is  devested  of  tiK  posMMton  of  the  goods,  without  the  right 
to  cinim  Immediate  payment ;  that  a  itipalatloD  that  the  freight  it  to  be  paid  in  Stc 
days  after  the  return  and  discliarge  of  the  veaael,  i«  not  a  contract  to  gire  credit,  m 
as  10  displace  the  lien ;  and  that  tbe  stipulatioD  to  diachuge  the  cargo  i«  simply  to 
nnlade,  and  not  to  deliver  it.   ' 

(f )  In  Uassachusetts,  the  charterer  of  a  vessel  Is  declared  to  be  Ae  owner,  la 

>  LiMlitu  (Old  Right*  q^  Ownm  and         Charterers  are  to  be  deemed  ownen 

Ship. — The  teit  Is  confirmed  by  Reed  ».  of  tlie  vessel  within  the  meaning  of  tbt 

United  SUtes,  11  Wall,  eei,  601;  Donahoe  act  limiting  the  lUbiUQr  of  ihli^wMn, 

V.  Settell.  1  aiS.  186 ;  Game*  s.  Cavaroc,  In  case  they  shall  man,  Ttctoal,  and  bit- 

Newb.  628;  Adanu  v.  Hotneyer,  46  Ma  igate  such  vessel  at  their  own  expense  or 

d4Six' post,  164,  n.  1.  by  their  own  procurement    ActofCn- 

zi  Ai  to  the  distinction    between   a  eml  owner  wai  held  not  liable  foi  dut- 

ilomlse  of  the  sliip  and  a  contract  of  af'  ages  cauied  by  a  coUisiOQ  in  SomM  a 

freightment,  tee  Leaiy  u.  United  State*,  White,  66  Ife.  642.    Tlte  qnettlon  Id  all 

14  Wall  607 ;   Morgan  r.  United  States,  cases  Is  as  to  whoae  control  the  reuel  it 

ib.  631 ;  Shaw  n.  United  Sutes.  98  D.  B.  in  legal  coatempiadon  nnder,  or  as  to 

235;  Hunt  v.  Barker,  64  Me.  844;  Hagar  whose  teTvant  or  agent  tbe  master  it  i> 

V.  Claik,  T8  If.  T.  46 ;  Robliuon  b.  Chit-  doing  tlie  act  comfdained  of.    Otnoa,  Ac. 

tendcn,  69  N.  Y.  626 ;  Ward  v.  Bodenuui,  Co.  r.  Hnntiey,  2  C.  P.  D.  464  .  Wagstat 

1  Mo.  App.  272.    The  owner  pn  hae  vke  v.  Andenon,  4  id.  283 ;  Hompson  v.  Hei^ 

WHS   held  liable  for  seamen's  wages  in  mann,47  Wis.  002;  The  E.  H.HcCb» 

Hulden  v.  French,  68  Me.  211.    Tbe  gen-  ney,  B  Ben.  160. 
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*a.  «  Oiutoiiy^iioiiM  DoonmuitB.  —  Tbe  United  States    *139 
hare  imitated  the  policy  of  Knglaod  and  otlieT  commercial 

mpect  to  the  rMpouiUlitir  fiMreiiibetiletnenUbj  tte  ci«w,  in  cim  he  naTifitM  the 
tmkI  mt  hit  own  expenw.  Beriwd  StrntctM  of  18S6,  put  1,  e.  22,  nc;  8.  The  lU- 
gaUd  qoMtion,  who  are  to  be  couidered  u  the  re^ioDnblc  ownen  of  the  ahlp  for 
repain  and  neceMarUa,  ii  coiuidered,  and  the  muneroiu  aathoritiea  cHed  and  reTiewed 
ID  Abbott  on  Shipping,  6[h  Am.  ed.,  Beaton,  1S48,  pp.  38-70.  In  that  mme  work, 
pp.  S7T-3T9,  the  learned  editor.  Sergeant  Slwe,  obaerTea,  on  a  reriew  of  the  En^iah 
dediiona  r«sp«ct]iig  the  ■hipnitrDer'*  Uen  (or  frel^t,  that  there  ia  great  contjariet/, 
and  almoat  inexlricabla  conflict.  In  the  eonatroction  of  (be  charter  par^ ;  that  tlie 
maritiroe  law  ia  founded  upon  the  principle  that  the  maiter  ia  the  eerrant  of  tlie 
owner,  and  ta  intruated  with  authori^  orer  the  proper^  in  hia  chai^ ;  and  bj  lik 
contract  with  anb.fre1ghter«  the  owner  of  a  chartered  ahlp  it  Ixmnd,  and  for  mltcon- 
duct  in  him,  or  in  the  mariner*  engaged  bj  Iiim,  the  ownen  are  reapooiible  to  IIm 
eitent  and  lalue  of  the  *hip  and  f i«ght ;  and  jn,  that  b/  anbtle  diitincliona,  the 
poneaaion  of  the  maater  i*  made  nut  not  to  be  the  poaaeaaioo  of  the  owner,  and 
learned  Judge*  haTe  determined  against  the  ■hip.owiier'a  lien  for  freight,  and  agalnit 
hii  liabUitj  for  the  acts  of  the  miBter ;  that  the  maridme  law  of  France  and  Engjand 
ii  fonsded  upon  the  dril  law;  and  Folhier  (Charte  Plrtie,  p.  1,  aec.  fi)  boUa,  that. 
Id  the  leeaiio  ret  €l  openimm  and  the  toraiio  oprru,  the  obligatlona  of  the  maater  and 
Ihe  merchant  are  the  same.  In  the  French  charter  paitj,  the  prrFpridor  of  the  lUp 
ngagn  to  emp]o7  ber  Id  the  same  aerrice  of  the  freighter,  In  the  aame  wa^  ai  the 
owner  of  a  coach  engagea  to  carry  gooda  or  |»a»iii|nn.  (Code  de  Conneree,  aft. 
!T3.)  Hie  aerrice  of  tlie  maater  and  marineia  goea  with  the  aerrice  of  the  ahip,  bat 
the?  do  not  ceaae  to  be  tlie  aerrant*  of  tlw  owner,  to  whom  the  lien  for  freight  and 
Ihe  reaponaibilitlea  of  owner  attach.  The  learned  aergaaot  aeema  to  tlibik  moat 
favoraUj  of  tbe  latter  doctrine;  and  for  the  rcmoTal  of  doirfM*,  he  nJcawpiHida  as 
eiptcM  agreement  In  the  diarter  part/,  at  waa  done  in  the  caae  of  SomUI  v.  Moatea, 
9  Kag  574,  which  aroided  the  vexationi  qneetion,  and  TcMcd  the  ownenh^  fnllr 
IB  Ihe  original  owner,  and  gare  him  a  right  of  Uen,  withoat  rondileilag  the  qneetloa 
whether  the  poaaeailon  of  the  ahip  remained  in  Um,  or  bad  paaaed  lo  tbe  cbartercr. 

great,  Uar«hS,  1861,  C.4S.I6;  «St.  at  the pUnttb having deUrerad their goedi 

L(tU;pirt,217,ii.l.    SowbtnanaMer  to  be  carried  In  ignoranre  of  th«  TMad 

luTM  a  -nmA  on  ahana,  and  baa  oontnil  being  dMrtcred,  and  haviBg  dealt  wftk 

of  her,  be  beeotnea  owner  pn  lac  via.  tbe  naeter  a*  doAed  willt  the  ordinai7 

ikwaer  V-  HodgUna,  66  He^  98 ;  SproAt  antborf  ^  e(  a  maater  to  icceire  gooda 

r.Domdl.saMe.  186;  Webb  >.  IVin^  nd^wMBaot  tadaagoD  behalf  of  hii 

I  Cartia,  IM;  Ifa jo  c  Snow,  3  Cnrtli,  ownen.  wet* cstiHed  to  kxA  to  Ihe  own- 

102;    Baker  a.   BneUna,  fi  Oim/,  fi08;  era  aa  reepoMfHe  tbr  the  *afe  earrUge  of 

Tocker  p.  SOnaaa,  19  Gray,  dST.    See  the  poda.     Tlw  H.  Clood.  Brown.  & 

Thomaa  r.  Oabora,  U  How.  31.  SO ;  fMl,  LMh.  1.  U ;  Ff^  Haggiorr,  L.  B- 2  Ad. 

IM,  n.  1 ;  ITS.  D.  I.  &  Be;  KM  (hi  Ok  eaae  Ibe  bin  of  laAag 

SandeoMn  *.  Senrr,  I..B.3  Q-RSOt  haj  been  MrigntJ  lor  ralne):  TbePairia, 

*M  decided  00  Ihe  gronndAat  Ik  cter-  I^K.tAd.&Ee.4IS,4W;  ISterie  Lceter, 

Krpar^dld  not  anoont  to  a  demiec  of  SC.  P.D.  131;|  pM(.207,o  1. 

Ihe  ghip  (p.  90),  and  that  althoogh  the  So  when  >  charter  partj  doet  amoont 

chartmr*  nrigU  he  boond  by  ttie  hill  of  to  •  Aemiae  id  a  ihtp,  It  i«  lald  hi  tMi 
iadi^  aad  liable  for  tad  atowage  (p. Bl). 
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nations  (a)  in  conferring  peculiar  privileges  upon  American  built 
Bbips,  and  owned  b;  oar  own  citizens  ;  and  I  sball  now  examine 

(a)  Mr.  Ptetcott  refert  to  m  Spanith  Uw,  or  pra^atic,  u  eulj  a*  the  jear  lEOO, 
pTohlbithig  all  penoiw,  whether  natiTet  or  foitigncts,  from  ihipplng  gooda  in  farrtgn 
botloma  from  a  port  where  ■  SpaoUh  ahipcoold  be  obtAined.  The  ohject  of  the  law, 
like  the  EngUili  famou*  narlgation  act,  »a«  to  exclada  foreigner!  from  Ihe  canjiii; 
tratk.  Another  pragmatic,  of  IGOl.  probihiied  the  ule  of  TcsKla  to  ftveigMn, 
FreKott'i  Ferdinand  and  laabella,  lii.  US. 

eDtei«d  into  with  the  msater,  in  good  laltb.  Soother,  12  Ciuh.  dffJ ;  UcCabe  v.  Do^  } 

and  within  the  icope  of  hia  apparent  au-  E.  D.  Smltli,  04. 

thorlt7  aa  inaater,  bind  the  veMel  to  the  Some  of  the  abore  ease*  K«m  to  b« 

merchandlae  for  the  performance  of  inch  relict  of  the  inediKTal  principle  that  the 

coDtracti, whetherthemuterbetheageot  reuel  wu  primarily  liable,  and  thatthe 

of  the  general  or  the  apecial  owner.    The  owner  was  not  liable  at  all  ontaide  of  bis 

Freeman  c.  Buckingham,  18  How.  182,  interest  in  her.    ^he  was  treated  is  a 

ISO.    8e«  The  Canton,  1  Spragne,  4ST ;  legal  penon.    The  China,  7  Walt.  5S,  tS. 

Highlander,  ib.  GIO ;  /xat,  207,  n.  1 ;  218.  70 ;  Miller  c.  Woodfall,  8  £1.  &  BL  tfS. 

So  the  master  does  not  lose  his  power  to  400,500;  poM,  IQT,  n.  1;  170,  n.  1;  SIS, 

create  a  lien  on  the  vessel  for  necessar;  n.  1 ;  161,  n.  (&).    The  tmdencj  of  tbe 

repairs  and  aapplies  in  a  foreign  port,  bj  Engliih  cases,  perhaps  under  the  inflaeMC 

baring  taken  her  on  a  "taj,"  and  so  hav-  of  common-law  notions,  aeems  tn  ban 

Ing  become  owner  pro  hoc  rics.    Thomas  been  to  reduce  the  powerof  the  maiter  to 

v.  Osbora,  19  How.  22.  80 ;  poti,  164,  n.  1 ;  bind  the  Tcesel.  as  well  as  his  power  to 

The  Citj  of  Kcw  York.  3  Blatchf.  1ST ;  hind  the  owners,  to  a  simple  qneitioD  of 

The    Honioon,  1   Spra^e.  37;   Fox  v.  agencj  In  most  butancet.    TheDnild,! 

Holt,  30  Conn.  568.  5T0.    On  the  other  Wm.  Rob.   SSI,  899,  commented  on  IB 

hand,  it  has  been  held  that  the  owners  How.  189;  The  Tronbadonr,  L.  R.  1  Ad. 

would  not  be  personallj  liable  althongh  4  Ec  30! ;  Tbe  Halley ,  L.  R.  3  P.  C IM, 

the  demise  was  nnknown  to  tlie  plalntllt.  201.    Bnt  see  164,  n.  I ;  218.  n.  I.    And 

Swanton  V.  Reod,  35  Me.  176;  Stirling  o.  thereareexceptionseTen  in  England:  lb- 

Lood.  88  Md.  486,  440.    Sec  Fox  n.  Holt ;  and2S2,  n.  1.    Bo  it  seems  that  a  dafn 

Thomas  ».  Osbom,  siip™.     Bnt    see   1  tortalrage  Mods  the  ship  irnly  and  not 

Bpragoe,  196.  note;  Durst  o.  Burton,  47  the  owner*  until  the propertj  be restowd. 

N.  T.  107.  173.     As  to   (he  effect  of  a  248.  n.  1. 

tranifer  of  the  ship  during  the  Toyage  Peraonal  llabnity  for  supplies  is  now 

without  the  maiter*!  knowledge,  Mercan-  reduced  to  an  ordinary  caae  of  agency, 

tile  &  Exchange  Bank  p.  OUdatone  L  It  would  teem  that  tbe  register  Is  prmt 

H.  S  Ex.  888.    In  a  case  where  the  Teasel  /ade  evidence  that  tbe  persons  hi  chsrie 

was  let  to  tbe  master  on  shares.  Hr.  Jofr  of  the  ship  wereemployedbythoeewhiMe 

tice  Ware  held  the  general  owners  liable  names  appear  on  the  reglita  a*  ownas. 

for  wage*  to  seamen  who  had  not  been  Hacker  v.  Toung,  6  V.  H.  06;  Hibhs  t. 

informed  that  they  were  to  look  to  the  Ross,  L.  R  1  Q.  B.  634 ;  [Fraier  r.  Cutb- 

muter  a*  the  only  owner.    Bkolflald  d.  bertson,  8  Q.  B.  n.  93;1  aee  Brookir. 

Potter.  DaTeis,  892.    See  Webb  u.  Pdrce,  Mintnm,  1  Cal.  481 ;  Pear«io  h.  NeD.  H 

ICnrt.  104.118;  The  Canton,  I  Sprague.  W.  B.  967;  IJncoln  p.  Wright,  28  Pw- 

487;  Tb«  Highlander,  tb.  610;  Ollee  p.  St.  TO.    Coiifro,D7er».Snow,47  Me.!H; 

Vlgorauz,    86    Me.    800 ;    HanUng   v.  United  State*  v.  Bnine,  S  WaU.  Jr.  SN; 
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the  acts  of  Congress,  so  &t  as  they  go,  to  ascertain  the  title  to 

American  ships,  and  the  mode  of  transferring  that  tiUe.     The 

but  the  right  of  penoni  making  repain  or  control,  U  not  liable  for  rappUt*  and 

or  fnniiihing  (applies  to  recorerpajment  repairt  funushed  at  the  reqneit  (rf  tb* 

doci  not  depend  oo  the  regittrj  or  enrol-  maawr  or  mortgagor.    Nor  does  the  b«t 

aeni,  but  on  tlw  anthoritj  of  the  penon  that  he  appears  on  the  register  ai  abao- 

vith  whom  thej  deal  to  bind  the  oimen  late  ovner  of  itielf  make  him  liable. 

bj  hii  contracta,     Howard   a.  Odell,  1  Howard  b.  Odell,  1  Allen,  B6.  S6 ;  Mjen 

AUm,  8S,  87 ;  and  case*  cited  below ;  and  n.  Winii,  lii  C.  B.  866 ;  Mac;  n.  Wheeler, 

it  ii  nld  to  be  now  leltled  that  the  liabil-  SO  N.  Y.  231 ;  Weber  c.  SampMo,  S  Duer, 

i^  to  pa;  tor  mppliea  to  a  ship  dependt  866;    [Morgan'i  Afaigneea  r  Shinn,  16 

oa  the  contract  to  paj  for  them,  and  not  WalL  106  ]   And  ereo  a  mortgagee  in  poa- 

00  the  ownenbip  of  the  thip.   The  person  tenion  woald  oot,  it  aeemi,  be  liable  nnlni 

ordering  them  must  hare  acted  ai  the  the  maiMr  in  ordering  the  neceaaariea  waa 

defendant'*  nuuter  of  the  iliip  with  hii  acting  a*  hi*  agent    The  Tronbadow,  L. 

piiriij  and  conaent,  and  tbe;  mtut  hare  K.  1  A±  &  Ec  302.    But  Ke  above  ai  to 

boeo  fmniihed  oot  merelj  upon  the  credit  the  liabilit;  of  the  resaeL    P«m,lM,a.l; 

of  the  owner,  by  the  bona  JiiU  order*  of  1T2,  n.  1 ;  174,  n.  1 ;  185,  n.  1. 
the  muter  given  with  the  privitj  of  the  As  to  auiu  agaio*t  nuuten  and  owoeri, 

owner,  but  a*  on  a  contract  with  the  see  161,  n.  I. 

awDCT  on  orden  giren  bj  the  master  at  The  law  is  still  perhap*  a  little  per- 

M  <^    Uilcbeson  n.  Oliver,  6  El.  t  BL  [dexed  as  to  the  right  of    mwtgageea  of 

lis,  M3, 146;  Howard  D.  Odell.  1  Allen,  a  ship  to  freight    It  is  lettled  that  tlie 

Si,  88 ;  Blanchard  v,  F«aring,  4  Allen,  transfer  of  a  general  ship  before  dellTcr; 

113;  itjen  v.  Wiilia,  17  C.  B.  77,  92;  of  the  cargo  Bansfen  accnting  freight. 

Brodie  ».  Howaid,  ib.  lOa ;  Hackwoodtr.  Pelayo  ■.  fox,  9  (Barr)  Fenn.  8l  4S0; 

Ljall,  ih.  1:24;    18  C.  B.  880;  Uacy  v.  Lindsa;  r.  Gibbs,  2:!  Bear.  £22 ;  3  De  Q. 

Vhetler,  30  N.  T.  231 ;  Eeoiel  v.  Kirk,  t  J.  aOO.    b  U  also  setUeal  that  if  a  mart' 

a  Bow.  Pr.  se9 ;    Dorgan  >.  Pent*,  1  gagM  lakca  posaeasion  bcfora  deUvef;  of 

Chic  I^.Newa.  226;  Feanon  r.  Ntdl.  II  the  cargo  be  wiU  be  entitled  to  the  freight 

W.RM7;  Hackeniie B. Poole;,  11  Bscb.  The prerailing ojanioD  wena  to  be  that 

IBS:  Tbe  Great  Eastern,  L.  R.  3  Ad.  &  this  stand*  on  the  ground  that  It  paved 

Ec  88^  [The  case*  differ  as  to  the  extent  bf  the  mortgage,  and  Ihat  takhig  prsin 

of  tbe  master's  presntned  anlhortt;.    See  uon  is  oKrel;  a  form  of  giving  nodM  to 

FentsB.  Clarke,  41  Ud.827;  Wickenham  the  pcraoD  from  whom  It  fa  doe,  who 

F.  Southard,  87  He.  606;    Crawford  v.  ooold  otherwise  mate  a  good  parmeat  ta 

Boberts,fiOCaL286;  IfcOread;?. Thorn,  the  mortgagor.    Hasden  v.  Pope,L.B.S 

SI  N.  T.  464 ;  Wllifaras  >.  Windle;,  86  Ex.  300 ;  Gardner  p.  Cazeoove.  1  Hnrlst, 

N.ai07.    The  liabilh;  where  it  exists  U  &N.423;  Onmm  a.  TTrie,  6  Best  £  A.  2»8, 

a  KUda.    BoUnson  v.  Stnart,  08  He.  SI.]  801 ;  Browo  v.  Taoner,  I...  R.  3  Ch.  61)7 ; 

Bo  *i  to  the  power  of  cme  part  owner  to  Cato  v.  Irring,  6  De  G.  &  Sm.  210,     But 

bind  hi*  coowiien,/>a*(,  166,0.1.  it  has  been  tiioiight  to  depend  on  freight 

On  these  prlndple*  the  mortgagee  of  a  being    earned    after    posaesdon    Ukrn. 

*«Mel,  Dot  having  her  to  bis  poaseasion  BiamweU,  B.,  Bosden  r.  Pope,  f^pni.  i" 

I*  That  It  U  the  taUng  of  poaeeaaioa  non  p.  Oodden,  3  Ex.  D.  303,    As  to  prt- 

Ibst  gives  theH^t  to  frd^it,  aee  KHth  ovltiaa  between   aoecsaaive  tiMrtgsfeM, 

•.  Bnrrowi,  3  App.  Caa.  (SM.    As  to  what  Liverpoa^  4e.  Ca  sl  WUsod,  7  L.  B.  Cb, 

UMvUs  10  a  taking  of  poaaetsion.  Be;-  607. 
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object  of  tbe  registry  acts  is  to  encoimge  our  own  trade,  navi- 
gatioQ,  and  ohip-bailding,  hj  granting  peculiar  or  excluaiTe  priv- 
ileges of  trade  to  the  flag  of  the  United  States,  and  by  prohibitiiig 
the  communication  of  those  immunities  to  tbe  shipping  and  mari- 
aen  of  other  countries.  These  provisioiis  are  well  calculated  to 
preyent  the  commission  of  &aud  upon  individoals,  as  well  as  to 
advance  the  national  policy.  The  registry  of  all  vessels  at  the 
custom-house,  and  the  memorandums  of  the  transfers,  add  great 
security  to  title,  and  bring  the  existing  state  of  our  naviga- 
tion and  marine  under  the  view  of  the  general  government.  By 
these  regulations,  the  title  can  be  effectually  traced  back  to  its 
origin.  (&) 

(h)  A  hutorical  riew  ol  the  lam  of  EngUnd  with  reg&rd  to  (htpptog  ud  naTiga- 
tkiti  b  ffrea,  with  admirable  clurneM,  method,  knd  mccoracj,  b;  Mr.  Reevet,  in  hi* 
"  Hiator^  of  the  Law  of  Shipping  and  Narigatioa,"  pabliahed  in  1792 ;  and  the  policjr 
of  that  iritem  he  contiden  to  have  been  riadicated  and  trinniphantlj  luitained,  in 
th«  iDCfvaK  of  tbe  Engliib  ibipptng,  tbe  extemton  of  their  foreign  narigalion  and 
trade,  and  the  tmriTalled  itrength  of  their  narj.  The  poUuj  of  tbe  BriEiah  atatote* 
waa  to  create  akUfnl  andhaTdjaeameti.aDdtoconflnetUepriirilegea  of  EngUihtnde. 
aa  br  aa  «aa  conditMit  with  the  extent  of  It,  to  Btitiab  built  ahipfdng.  Bat  tlie 
qoantltr  of  Britlih  built  ahipping  waa  not  at  lint  adequate  to  earty  oa  the  whob 
tiade  of  tbe  conntrj,  and  it  became  a  •econdarj'  object  to  confer  privHegea  on  for- 
eiftn  bnilt  ahlpa  in  BHtiah  ownerahip.  la  proportion  ai  Britlah  built  ahlpping 
Increaied,  tbe  prirflegee  oonferted  ui  foreign  bnilt  ahlpa  in  Britlah  ownenUp  were 
from  time  tt»  time  reatricted.  Tbe  Engliah  narigatian  lawa  prior  to  tha  fanHHM 
naTigatioD  act  of  the  repnbUcBD  parlianient  of  1061,  and  adopted  bj  tbe  ttatate  of 
18  Charlea  IL  e.  18,  were  end*  aod  nndigeated.  They  oommenced  with  the  atatote 
of  S  Kchard  11.,  and  in  the  earlier  acta,  the  preterenoe  of  English  ahipa  and  mari- 
nera.  In  Bngliah  Importa  and  export*,  waa  gtren  in  ainiple  aod  ahaolote  tenw,  aad 
they  kept  improTing  In  accuracy  of  deaoription  and  Jnamee*  of  policj,  down  t«  tha 
time  of  the  r^lati;  acta.  The  oaTlgatkio  act  of  Charlea  II.  deacribad  what  woe 
EngUah  l>nilt  and  Engliah  owned  ahtpa,  aod  In  what  caaet  a  foreign  boilt  aUp,  owned 
bj  an  EogUah  aubject,  ahould  hare  the  pririlegea  of  an  Engliah  abip.  The  act  did 
Dot  require  any  foreign  ahlpa  to  be  regtatered ;  but  a  fareign  built  ship,  unleaa  regla- 
t?red,  waa  to  be  treated  aa  an  alien  ahip,  tbongta  owned  bj  a  Britlah  aubjecL  Tha 
itatute  of  28  George  III.  c.  80,  waa  framed  bj  the  elder  Lord  Uretpool,  and  it  gaT« 
rise  to  the  treatiae  of  Mr.  Beerea,  who  dedicated  hia  worit  ta  that  diatingokhed 
nobleman.  The  navigation  act  of  Chariea  II.  onlj  reqnired  ahipi  to  be  thepnpatf 
of  Britlah  anbjecta;  bnt  In  the  progreaa  of  the  ayitem,  the  qunliScatlon  of  bdng 
Britlah  butt  waa  added.  The  one  encouraged  Britiah  aeamen  and  merchant*,  bat 
the  other  encouraged  alao  British  ahip-building.  The  atatute  of  20  George  in- 
declared  that  the  time  bad  come  wlien  the  poltcj'  of  emplojing  Britlah  bnilt  ahlp- 
ping excluiirely  In  the  commerce  of  that  country  onght  to  be  carried  to  the  ntnwM 
extent;  and  it  accordingly  enacted,  that  tko  foreign  built  ahIp,  except  priiea,  nor 
any  ahip  Imilt  upon  a  forelgD  bottom,  although  Britiah  owned,  ahould  be  any  longw 
entitled  to  any  of  the  pririlegei  or  advantage*  of  a  BHiIth  built  ahip,  or  of  a  ih^ 
owned  by  Brittoh  tubjecta.  ThI*  atatote  Ukewita  Introduced  into  the  European 
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The  aot8  of  Congress  of  3l£t  December,  1792,  and  IStli  Feb- 
nur;,   1798,  constitute  the    basia  of  the  reguIatioDS    in  thin 

(nde  tbe  neceuitr  of  «  regiiter,  which  bad  been  intmxliiced  into  the  plaoUtioD 
trade  bjr  tbe  lUtute  of  7  and  8  WUlivn  III.  c.  22.  The  geDer&l  prindple  eiUbLUIied 
hf  the  act  of  16  George  UL  wai,  that  all  Britith  tbipi,  with  Eome  few  ez(.-eptioiu, 
■koold  be  regiftCTed,  and  a  cettiflcale  of  the  Kgiitrj  obtained  In  the  port  to  wliich 
the  ahip  belonged.  All  tbipa  entitled  and  required  to  be  regittered  were  made  i»h- 
Ject  to  fotfeltnre  for  attemptiiig  to  proceed  to  *ea  without  a  Britiih  regliter.  All 
ahipa  tMt  entitled  to  tbe  prlTJlegei  of  Bridsb  built  or  BriiUh  owned  abipi,  and  all 
•bipa  not  regiitered,  although  owned  bj  Bridih  lubjevla,  were  to  be  deemed 
alien  ihipB,  and  liable  to  the  lame  penaltiea  aod  forfeittire*  m  alien  ifaipi.  Briliali 
mbjecti  might  ilill  emploj  foreign  ehipa  ia  neutral  trade,  lubject  on\j  to  the  alien 
dntiei.  The  ilatnte  further  required  that,  npon  erer^  alteration  of  the  prapertj, 
an  indoraement  waa  to  be  made  upon  the  registry,  and  a  memorandum  thereof 
entered  at  the  eiutom-honae;  and  that  upon  ereij  tianafer,  in  whole  or  In  part,  tlio 
certiflcale  of  tlie  regiitrj  wa«  to  be  wt  out  in  tlie  lull  of  Male.  The  itatate  af  31 
George  IIL  c  68,  was  an  enlargement  of  the  alatute  of  26  George  III.,  and  it  con- 
taioed  aereral  provirioni  for  granting  new  cerCiflcatet  upon  a  tranifer  of  property, 
■ad  It  regulated  tboM  catee  only  In  which  a  title  to  a  eerti&cate  had  been  given,  and 
a  oerttfleate  wa«  required  to  be  obtained :  and  it  required  all  regittered  reaieU  to  be 
aBTigalcd  by  a  BrltUb  maiter,  and  a  crew  of  whom  three  fonrthi  were  Biitiah.  The 
•ziating  Brittab  regutatfont  reapecting  the  regiitTacIon  and  enrolment  of  itilpi  are 
cnboiUed  in  the  act  of  8  and  1  William  TV.  c  54,  and  the  acU  of  6  and  0  Victoria, 
C.  88, 80,  fir  tit  meoKragemM  «/'  Britiik  Aipping  anJ  naaigation,  and  for  the  ngititruvj 
tfBrituk  tiuMb.  Tesseli  under  fifteen  ton*,  narlgatlng  riven,  Ac,,  or  under  thirty 
tone,  in  tbe  Newfoundland  fliheiy,  need  not  be  regittered.  Foreign  ilupi  weretboteuf 
tbe  build  or  prize  of  tlie  country,  or  British  built,  and  owned  and  navigated  by  sub- 
Jeeta  of  the  conntry ;  and  natlvei  of  India  are  not  deemed  to  be  Biitish  Mamen. 
Aad  by  the  act  of  8  and  9  Victoria,  c.  OS,  for  regulating  the  trade  of  Brttiih  paaBe» 
aiooa  abroad,  the  Queen  may  grant  free  port*  hi  dlicretlon,  and  give  or  withhold  tbe 
privilege*  of  tlie  reciprocity  lyilem. 

Tbe  navigation  lawi  of  Great  Britain  now  form  a  permanen  t  and  regular  code ;  and 
they  were  involved  tn  a  labyrinth  of  itatutea,  and  not  easily  rendered  limple  and  intel- 
ligiUe  to  practical  men,  until  the  (tatnle*  of  4  George  1 V,  c  44,  6  George  IV.  c.  lOB, 
110. 7  George  IV.  48,  and  S  and  4  Wmiam  IV.  c.  M,  bo,  gncceuively  displacing  each 
otticT,  T^nced  aU  the  former  provision*,  with  alterations  and  ImprovemeDti,  into  one 
eoiMoUdated  system.  The  registry  acta  have  peculiar  umplicit/  and  legal  precision 
lor  atatnte  prodnctioni  of  tliat  kind,  and  they  arc  regarded  by  English  statesmen  and 
bwyera  as  highly  honorable  to  the  talents,  experience,  and  vigilance  of  Lord  IjTe> 
pool,  who  e*tat>Ilshed  on  solid  foundatiom  the  naval  power  and  commeroial  superiority 
»f  his  country.  The  code  of  laws  constituting  the  navigation  system  of  England 
may  be  coDsidered  aa  embodied  in  the  aUtnte*  of  8  and  4  William  IV„  and  which 
are  said  to  owe  ntu^  of  the  merit  of  th^  compilation  to  the  induatry  and  talent*  of 
Hr.  Hone,  of  tb«  Board  of  Trade.  Aa  tbe  code  previously  existed.  It  waa  well 
Aiyfslad,  not  aaljr  in  the  hiatotjr  of  Mr.  Beeves,  to  whidi  I  have  alluded,  but  by  Lord 
TaterdcB,  in  hia  aectintle  and  auUioritative  "  TreaUae  of  the  Law  relative  to  Her- 
diant  Shipa  and  Seamen  "  and  atlll  more  extensively  and  very  ably  in  Holt'a  "  8yt- 
tem  of  the  Shipping  and  Navigation  Lawa  of  Great  Briubi."  That  work  cont^iw 
■U  tbe  lawa  on  the  subject,  brought  down  to  the  year  1890.  His  Introductory  essay 
li  ■  dear  but  brief  aynoprit  of  the  hiitoiy  and  policy  of  the  navigation  (yatam.    Ia 
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*141    'country  for  the  foreign  aud  coasUng  trade,  and  for  the 
fisheries  of  the  United  States ;  and  they  correspond  laj 

closely  with  the  provisions  of  the  British  statutes  in  the  leigs  vS 

George  III. 
No  Teasel  is  to  be  deemed  a  vessel  of  the  United  States,  (v 

entitled  to  tlie  privUeges  of  one,  unless  registered  and  vrboUy 

owned  and  commanded  by  a  cilazen  of  the  United  States.    The 
American  owner,  in  whole  or  in  part,  ceases  to  retun 

*  142    *  hia  privileges  as  such  owner,  if  he  usually  reiudes  in  a 

foreign  country,  during  the  continuance  of  such  residence, 
unless  he  be  a  consul,  of  an  agent  for  and  a  partner  in  some 
American  bouse,  carrying  on  ti-ade  within  the  United  States,  (a) 
The  register  is  to  be  made  by  the  collector  of  the  port  to  which 
such  ship  shall  belong,  or  in  which  it  shall  be,  and  founded  oo 
the  oath  of  one  of  the  owners,  stating  the  time  and  place  where 
she  was  built,  or  that  she  was  captured  in  war  by  a  citizen,  as 
prize,  and  lawfully  condemned  or  forfeited,  for  a  bi-each  of  the 
laws  of  the  states  ;  and  stating  the  owners  and  master,  and  that 
they  are  citizemi,  and  that  no  subject  of  a  foreign  power  is,  directly 
or  indirectly,  by  way  of  trust  or  otherwise,  interested  thei'eiD. 
The  master  is,  likewise,  in  certain  cases,  to  make  oath  touchii^ 
his  own  citizenship.  (6)  Previous  to  the  registry,  a  certificate  of 
sun'ey  is  to  be  produced,  and  security  given,  that  the  certificate 
of  such  registry  shall  be  solely  used  for  the  ship,  and  shall  uot 
be  sold,  lent,  or  otherwise  disposed  of.  If  the  vessel,  or  any 
interest  therein,  be  sold  to  any  foreigner,  and  the  vessel  be  within 
the  United  States,  the  certificate  of  the  registry  shall,  within 
seven  days  after  the  sale,  be  delivered  up  to  the  collector  of  the 
district,  in  order  to  be  cancelled ;  and  if  the  sale  be  made  when 
the  vessel  is  abroad,  or  at  sea,  the  certificate  is  to  be  delivered 
up  within  eight  days  after  the  master  s  arrival  within  the  United 
States ;  (c)  and  if  the  transfer  of  a  registered  vessel  be  made  to  a 

the  lixlfa  uid  Kventh  chaplen  of  the  tint  Tolaiiw  ot  Mr.  Chttljt'i  ftinpl*  "TrcBtlM 
on  tha  Lkwi  of  Commerce  »nd  Mtuiufactnree,  Mid  Contrtcd  rehiUDB  thaeto,"  we 
hare  klio  a  condented  digeiC  of  the  mow  code  of  iM*ig»tioa  Uir*.  An  •latraetli 
girea  in  the  lut  Am.  editinn  of  Abbott  od  Shipping,  by  Sergnuit  Sbee,  pp.  76  to  U\ 
of  the  cDkctmmta  of  the  lut  Eaf^iih  Regiiti7  Act* ;  and  the  Ameriuan  editor,  Hr. 
Ferklnt,  hu  added  to  the  notes  the  correipondinB  aectioni  in  the  Ap^ririn  S^ffitaj 
and  NaTigaElon  Acta. 

(a)  Act  of  Congrese,  Slit  December,  1703,  aec.  1, 2. 

lb)  lb.  «ec  8, 4,  IL  (c)  lb.  eeo.  6, 7. 
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foreigner  in  a  foreign  port,  for  the  purpose  of  evading  tlie  revenue 
lav  of  a  foreign  country,  it  works  a  forfeiture  of  the  vessel,  unless 
the  tranafer  be  made  known  within  eight  days  after  the  return 
of  the  vessel  to  a  port  in  the  United  States,  by  a  delivery  of  the 
certificate  of  registry  to  the  collector  of  the  port,  ((f)  So, 
if  a  registered  ship  be  sold  in  whole  or  in  part,  *  while  *  148 
abroad,  to  a  citizen  of  the  United  States,  the  vessel,  on  her 
first  arrival  in  the  United  States  thereafter,  shall  be  entitled  to 
all  tlie  privileges  of  a  ship  of  the  United  States,  provided  a  new 
certificate  of  registry  be  obtained  within  three  days  after  the 
master  makes  his  fiual  report  upon  her  first  *arrival.  (a)  If  the 
vesaet  be  built  within  the  United  States,  the  ship-carpenter's 
certificate  is  requisite  to  obtun  the  register ;  and  when  the  ship 
is  duly  registered,  the  collector  of  the  port  shall  grant  an  abstract 
or  certificate  of  such  registry,  (i)  There  are  several  minute  reg- 
ulations respectjng  the  change  of  the  certificate,  and  the  granting 
of  a  new  register,  which  need  not  here  be  detailed  ;  (c)  but  when 
a  vessel,  duly  registered,  Ehull  be  sold  or  tmnsfeiTed,  in  whole  or 
in  part,  to  a  citizen  of  the  United  States,  or  shall  be  altei-ed  in 
form  or  burden,  she  must  be  registered  anew,  and  her  former 
certificate  of  regiatiy  delivered  up,  otherwise  she  will  cease  to  be 
deemed  a  vessel  of  the  United  States,  or  entitled  to  any  of  the 
privileges  of  one.  In  every  case  of  sale  or  trausfer  there  must 
be  some  instrument  of  writing,  in  the  nature  of  a  bill  of  sale, 
which  shall  recite  at  length  the  certificate  of  registry,  and  with- 
out it  the  vessel  is  incapable  of  being  registered  anew,  (tj)  Upon 
every  change  of  master  the  owner  muut  reporb  such  change  to 
the  collector,  and  have  a  memorandum  of  such  change  iudorsed 
upon  the  certificate  of  registry  ;  and  if  any  ship  so  registered  be 
sold,  in  whole  or  in  part,  by  way  of  trust  or  otherwise,  to  a 
foreigner,  and  the  sale  be  not  made  known  as  above  directed, 
the  whole,  or  at  least  the  share  owned  by  the  citizen  who  sells, 
becomes  forfeited,  (e)  * 

id)  Act  of  CongreM,  Sltt  December,  1793,  aeo.  7, 16 ;  The  MBTBust,  B  Whe*fc 
ttl. 

(a)  Act  of  the  Uniud  Statet,  Much  2, 1B08,  lec.  S. 

ii)  I^w  of  the  United  SUtei,  Slit  December,  1702,  ■ec.  9. 

Ui  lb.  Mc  U,  la  id)  lb.  MC.  14. 

it)  Uw  of  tbe  Uaited  Stklet,  Slat  December,  1702,  sec.  16,  16. 

1  A^utry  aarf  EmlwuM.Sj  act  of     L.  MO,  [Rer.  Btkt.  {  4192,]  "do  Ull  of 
Coa|R«ofJiilj'S0,18e0,c.2T,|l,9St.at    Mle,  iiMit|i«e, hypothecation, or oonvey- 

taiTj 
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VesseU  enrolled  and  licensed,  or  licensed  only,  if  under 

*  144    *  twenty  tons,  are  entitled  to  the  privileges  of  vessels  era- 

ployed  in  the  coaitting  tmde  or  fisheries,  (a)  Vessels,  to 
be  enrolled,  must  possess  the  same  qualifications,  and  the  same 
requisites,  in  all  respects,  must  be  complied  with,  as  are  made 
necessary  for  the  registry  of  ships  and  vessels;  and  the  same 
duties  are  required  in  relation  to  such  enrolments  ;  and  the  ships 
enrolled,  with  the  master  and  owner,  are  subject  to  the  same  r^- 
ulations  as  are  in  those  respects  provided  for  registered  vesaelH.  (by 
Any  vessel  may  be  enrolled  and  licensed,  that  may  be  registered, 
upon  the  registry  being  given  up ;  and  any  vessel  that  may  be 


mnce  of  any  Tetiel,  or  part  of  snj  Tcuel,  be  iwom  to  and   Iiuerted   Id  th«  n^ 

o[  the  United  States,  ihall  be  Taltd  ag^ni  t  itter. 

an;  penon  other  than  the  grantor  or  mort-         It  may  ■■  well  be  mentlaiied  hen  «s 

gagor,  hli  tiein  and  deviaeea,  and  penoni  anywhere,  that  by  tbe  act  of  Feb.  10. 

haviDg  actual  notice  thereof ;  unleu  luch  1886,  14  St.  at  L.  3,  no  ihip  or  vessel, 

bill  of  isle,  mortgage,  hypothecation,  or  which  hai  been  recorded  or  re^tetvd  •• 

coiiTeyance  be  recorded  in  the  office  of  an  American  resael,  pnnnant  to  law, and 

the  collector  of  ciutomi  where  inch  tcs-  which  aball  have  been  tlcenied  or  other- 

•el  i«  regiitend  or  enrolled  :  Pnmdtd,  wl»e  anthoilied  to  tail  onder  a  tmtiga 

that  the  lien  by  botttunry  on  any  Teuel  flag,  and  to  bare  the  protection  of  an/ 

created  during  her  royage,  by  a  loan  of  foreign  goTemment  during  tite  exiitoce 

money  or  materiali,  neceuary  to  repidr  of  the  rebellion,  sliall  be  deemed  or  T^a- 

or  eiMbleaucb  veaiel  to  proeecute  a  ray-  teredaaMiAniMlcaiiTewd.orahallha're 

age,  ihall  not  loae  it*  priority,  or  be  in  the  right*  and  pTirllege*  of  American 

any  way  affected  by  the  proTiiioni  of  TeaBela,  except  under  the  proTbioa*  ot 

thi* act.'   There  are  later  itatuCn  which  an   act  of   Congreai   authoring  ineb 

■liould  be  coniulted.    See  also  The  Mo-  registry- 
hawk,  3  WalL  666 ;  (Hoore  n.  Simonda,  The  act  of  Congreai  of  Maidi  3, 18S1, 

lOOU.a  145;  Karre.  Shade,7Lea,294i  c.  98,4  Sl  at  L.  487,  regulatiug  the  for- 

The  Ilorlock,  2  P.  D.  243.|    The  ahore  eign  and  coasting  trade  on  the  northen, 

act  ia  conititatiooal.     White'a  Banic  v.  north.«a*teni,  and  north-weatem  frontieis 

Smith,  7  WalL  040.     And  under  It  the  of  the  Dnited  Btntea,  In  order  to  enaUe  % 

record  thonld  be  made  in  the  home  port  clan  of  veaaeli  which  are  engaged  fai  both 

of  the  Teuet,  altlioogh  that  ii  not  the  the  foreign  and  the  coasting  b^de  at  tlM 

port  of  laat  registry,     lb.     [See  Morgan  aame  time,  to  do  ao  without  the  neceaaity 

D.  Parham,  16  Wall.  471.]     It  doea  not  of  taldag  oat  both  a  register  and  an  eo- 

apply  to  a  sail-boat  of  sixteen  tons  burden  rotment,  makes  the  enrolment  in  those 

which  Is  kept  and  used  in  connection  with  cases  equiralent  Co  both  register  and  en- 

a  hotel,  and  which  is  neither  regletered,  rolment     In  giving  the  enroltneot  this 

enrolled,  nor  licensed  under  the  laws  of  effect,  it  subjects  tlie  vessel  to  all  tbe  reg- 

the  United  States.     Yeaiie  u.  Somerby,  illations  and  penalties  relating  to  regi»- 

6  Allen,  2ea     By  {  S  the  part  or  pro-  tered  vessel*.      Tbe  Utdiawk,  8  Waa 

porttoo  belonging  to  each  owner  la  to  606,  678. 
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enrolled  may  be  registered,  upon  the  enrolment  and  license  being 
given  up.  (e)  In  order  to  obtain  a  license  for  carrying  on  the 
coasting  trade,  or  fisheries,  the  owner,  or  ship's  husband  end  mas- 
ter, must  give  security  to  the  United  States  that  the  vessel  be  not 
emplnjed  in  any  trade  whereby  the  revenue  of  the  United  States 
may  be  defrauded  ;  and  the  master  must  make  oath  that  he  is  a 
citizen,  and  that  the  license  shall  not  be  used  for  any  other  vessel 
or  any  other  employment ;  and  }f  the  veitel  be  len  than  twenty  tont 
burden,  that  ihe  it  wholly  the  property  of  a  citizen  of  the  United 
States.  The  collector  of  the  district  thereupon  grants  a  license  for 
carrying  on  the  coasting  trade,  or  fishery,  (tf)  VesBels  engaged 
!d  each  a  trade  or  buvness,  without  being  enrolled  and  licensed, 
or  licensed  only,  as  the  case  may  be,  shall  pay  alien  duties,  if  in 
ballast,  or  laden  with  goods  the  growth  or  manufacture  of  the 
United  States,  and  shall  be  forfeited  if  laden  with  any  articles  of 
foreign  growth  or  manufacture,  or  distilled  spirits.  («)  If  any 
vessel  enrolled  or  licensed  proceed  on  a  foreign  voyage,  without 
first  surrendering  up  bor  enrolment  and  license,  and  being 
duly  registered,  •  she  sball,  with  her  cargo  imported  into  "  145 
tiie  United  States,  be  subjected  to  forfeiture,  (a)  ^  The 
other  general  provisions  relative  to  the  rights  and  duties  apper- 
taining to  the  coasting  trade  and  the  fisheries  need  not  here  be 
enumerated,  as  my  object  is  to  consider  the  subject  merely  in 
reference  to  the  documentary  title  to  American  vessels. 

It  is  further  provided,  by  the  act  of  March  2,  1797,  that  when- 
ever any  vessel  is  transferred  by  proceti  of  law,  and  the  register, 
certificate  of  enrolment,  or  license  is  retained  by  the  former 
owner,  a  new  one  may  be  obtained  upon  the  usual  terms,  with- 
ont  the  return  of  the  outstanding  paper.  VesEele  captured  and 
condemned  by  a  foreign  power,  or  by  sale  to  a  foreigner,  whereby 
there  becomes  an  actual  divesture  of  the  title  of  the  American 
citizen,  are  to  be  considered  as  foreign  vessels,  and  not  entitled 
to  a  new  register,  even  though  they  should  afterwards  become 
American  property,  unless  the  former  owner  regain  his  title,  by 
purchase  or  otherwise,  and  then  the  law  allows  of  the  restoration 
of  her  American  character,  by  a  sort  of  ^iw  postliminii.  (b)   Every 

(c)  lb.  lec  S.  (rf)  lb.  MO.  1 

(<)  [lb.]  tec.  e.  (a)  RkwcO. 

(6)  Act  <rf  CoDgrau,  JuiH 37, 1T9T ;  Op.  An.  Qen.,  I  [638] 


>  See  lis,  D.  I,  tutjmm. 
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regiatered  or  unregistered  vessel,  owned  by  a  citizen  of  tlie  United 
States,  and  going  to  a  foreign  country,  and  an  unregistered 
vessel,  sailing  with  a  sea>letter,  is  entitled  to  a  passport,  to  be 
furoisbed  by  the  collector  of  the  district,  (i;)  But  no  sea-letter, 
certifying  any  vessel  to  be  the  property  of  a  citizen  of  the  United 
States,  can  be  issued,  except  to  ships  duly  registered,  or  enrolled 
and  licensed,  or  to  vessels  wholly  owned  by  citizens  of  the  United 
States,  and  furnished  with,  or  entitled  to,  sea-letters  or  other 
custom-house  documents,  (tl) 

The  English  registry  acts  of  26  Geo.  III.  and  34  Geo.  III. 
c.  68,  required  the  .certificate  of  the  regiiitry  to  be  truly  recited  at 
length  in  every  bill  of  sale  of  a  British  ship  to  a  British  subject ; 
otherwise  snch  bill  of  sale  was  declared  to  be  utterly  null  and 
void  to  all  intents  and  purposes  ;  and  this  was  held  to  be  neces- 
sary, even  though  the  ship  was  at  sea  4t  the  time,  and  the 

*  146  vendee  took  *  the  grand  bill  of  sale  and  possession  of  the 

ship  immediately  on  her  arrival  in  port  (a)  The  laws  of 
the  United  States  do  not  go  to  that  rigorous  extent ;  and  the 
only  consequence  of  a  transfer,  vrithout  a  writing  containing  ■ 
recital  at  length  of  the  certiScate  of  registry,  is,  that  the  vessel 
cannot  be  regiatered  anew,  and  she  loses  her  privilege  as  an 
American  vessel,  and  becomes  subject  to  the  disabilities  incident 
to  vessels  not  registered,  enrolled,  or  licensed  as  the  statute  pre- 
scribes. But  where  an  American  registered  vessel  was  in  part 
sold,  by  parol,  while  at  sea,  to  an  American  citizen,  and  again 
resold,  by  parol,  to  her  original  owner,  on  her  return  into  port 
and  before  entry,  that  transaction  was  held  not  to  deprive  tlie 
vessel  of  her  American  privileges,  or  subject  her  to  foreign 
duties,  for  in  that  case  no  new  register  was  requisite.  It  would 
have  been,  except  in  date,  a  duplicate  of  the  old  one,  and  per- 
fectly useless,  (i) 

If  a  ship  be  owned  by  American  citizens,  and  be  not  docu- 
mented according  to  the  provisions  of  the  registry  acts,  it  is  not 
liable  to  any  forfeitures  or  disabilities  which  are  not  specially 
prescribed.  The  want  of  a  register  is  not  a  ground  of  forfeiture, 
but  the  cause  only  of  loss  of  American  privileges,  (c)     Eveiy 

(c)  AcU  of  CongreM,  Jnn«  I,  ITW,  ud  Much  2, 180S. 

id)  Act  of  CoDgreiB,  ftbrch  26,  16ia 

(<t)  Ronetton  ».  HIbben,  8  T.  R.  406. 

(£}  United  SUte*  v.  WlUingi,  4  Cnnch,  4a 

(c)  Hatch  e.  Smicb,  G  Han.  42 ;  PhUip*  v.  Ledlejr,  1  Wub.  296 ;  WiUfaig  e.  Dahed 
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vessel,  wherever  built,  aad  owned  by  an  American  citizen,  is 
entitled  to  a  ciistoin -house  document  for  protection,  termed  a 
passport,  under  the  act  of  June  1,  1796  ;  for  it  applies  to  "  everj 
ship  or  Teasel  of  the  United  States,  going  to  any  foreign  country." 
As  our  registry  acts  do  oot  declare  void  the  sale  or  transfer, 
and  every  contract  or  agreement  for  transfer  of  property  in  any 
ship,  vtthout  an  instrument  in  writing,  reciting  at  large  the  cer- 
tificate of  registry  ;  and  as  they  have  not  prescribed  any  precise 
form  of  indorsement  on  the  certificate  of  registry,  and 
rendered  it  indispensable  in  every  *  sale,  as  was  the  case  *  147 
under  the  British  statutes  of  26  Geo.  III.  c.  60,  and  34 
Geo.  III.  c.  68,  we  are  happily  relieved  from  many  embarrassing 
qoestioDS  which  have  arisen  in  the  English  courts  relative  to  the 
sale  and  mor^ge  of  ships. 

There  have  been  great  difficulty,  and  some  alternation  of 
opinion,  in  the  English  courts,  in  the  endeavor  to  reconcile  the 
strict  and  positive  provisions  of  the  statate  with  the  principles 
of  equity,  and  the  good  faith,  and  intention  of  the  contracting 
parties,  (a)  It  has  even  been  a  question  of  much  disoossion, 
whether  the  statutes  of  26  and  84  Geo.  III.  bad  not  destroyed 
the  common-law  right  of  conveying  a  ship  by  way  of  mortgi^e, 

States,  lb,  126.  The  regiiter  b  the  od\j  docnment  which  need  be  on  botrd  to  tiine 
of  peace.  In  compliance  with  a  warranty  of  national  character.  Catlett  v.  Pacific  Int. 
Co.,  1  Paine,  BM. 

[a)  The  caae*  of  RoUetton  t>.  flibbert,  8  T.  E.  406 ;  Camden  n.  Andenou,  6  Id. 
TW;  W(>terdellD.Dale,  7id.30fl;Houi>.Cbaraock,2Ea*t,S09;  Heath  r.  HubUrd. 
4  EMt,  110 ;  HoM  D.  Hllli,  6  id.  144 ;  Hajrtoa  n.  Jackton,  B  id.  Gil ;  HIbbert  v.  Rot- 
leaton,  8  Bra.  C.  C.  671 ;  and  the  oplnlotu  of  Wood,  B.,  and  Heath,  J.,  la  Hubbard  v. 
Johnctone,  a  TannC.  177,  and  of  Lord  Eldon,  In  Ei  parU  Tallop,  16  Vei.  SO,  and  Ex 
pale  Houghton,  17  Vm.  251,  and  of  Sir  William  Grant,  in  11  Vh.  642,  may  be 
selected  ai  lamplee  of  the  itrictnen  with  which  the  itatDteB  are  conitnied,  and  of 
the  defeat  of  bmafidt  tranifen  of  reaielt,  hj  f^nre  to  comply  with  the  literal  terma 
of  the  itatutea.  The  caiei  of  Rolleatoa  r.  Smith,  4  T.  R.  Ifll ;  Capadoie  v.  Codnor, 
1  Boe.  t  P.  483;  Rstchford  e.  Headowi,  8  Eip.  09;  Bloiham  v.  Hubbard,  6  Eaat, 
40T  i  KerriMin  e.  Cole,  8  East,  231 ;  Hobinwm  v.  Hacdonnell,  6  M.  A  8.  228;  Cortia 
c.  Fen7,  OTe*.  739;  Meitacr  d.  Oitleiide,  11  Tea.  021,  087,  ma j  be  aelected,  on  the 
other  hand,  ai  containing  eridence  of  tbe  InBuence  of  equity  upon  tbe  cererity  of 
tboM  proTiilona.  Bat  tbe  BritUb  regiatry  act  of  6  Geo.  fV.  c.  110.  tec  31,  and 
again  the  farther  amended  and  mbititnted  itatnte  of  8  and  4  William  IV.  c.  64, 
DdtlKated  the  itrictnew  of  the  former  proTlalon.  It  reqoired  tbe  bill  of  sale,  or  other 
inatrameDt  of  writing  of  the  Mie  of  a  ihlp  after  regiiby,  to  contain  a  ledtal  of  the 
oertifieate  o(  regiitry,  or  the  principal  contents  thereof,  to  render  the  tranifer  ralld ; 
bat  whb  a  pro*bo  that  no  bill  of  tale  ahonld  be  deemed  rotd  by  reaaon  of  any  error 
in  aBch  recital,  or  by  tbe  redt*!  of  any  former  certificate  of  regiitiy,  batead  of  the 
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like  other  personal  property,  and  whether  the  mortgi^e  bad 

not  a  complete  title  beyond  the  power  of  redempUoo,  after  Uie 

transfer  of  the  legal  title  according  to  the  prescribed  form 

*  148    of  the  indorsement  on  the  certificate  of  r^istiy.    *  The 

langu^e,  in  many  of  the  cases,  (a)  was  in  favor  of  the 
conclusion,  that  there  could  be  no  eqnitable  ownership  of  a  ship 
distinct  from  the  legal  title,  and  that  upon  a  transfer  nnder  the 
forms  of  the  registry  acts,  the  ship  becomes  the  absolate  prop- 
erty of  the  intended  mortgagee,  and  that  the  terms  and  the  policy 
of  the  registry  acts  were  incompatible  with  the  existence  of 
any  equity  of  redemption.  But  these  opinions  or  dteta  have  been 
met  by  a  series  of  adjudicatioQS,  which  assume  the  laws  to  be 
otherwise,  and  that  the  registry  acts  related  only  to  transactions 
between  vendor  and  vendee,  and  to  oases  of  real  ownership ; 
and  that  an  equitable  interest  in  a  ship  m^ht  exist  by  operation 
of  law,  and  by  the  contract  of  the  parties,  distinct  from  the  legal 
estate  ;  and  tha\,  notwithstanding  the  positive  and  absolute  terms 
of  the  indorsement  upon  the  certificate  of  r^iater,  a  mortage 
of  a  ship  is  good  and  valid,  according  to  the  law  as  it  existed 
before  the  registr}'  acts,  provided  the  requisites  of  the  statates 
be  complied  with.  (£)  The  opinion  of  Sir  Thomas  Plnmer,  in 
TKompgon  t.  Smith,  (c)  contained  a  very  clear  and  masterly 
vindication  of  the  validity  of  the  mortgage  of  a  ship  consistently 
with  the  preservation  of  the  forms  of  the  registry  acts.  He 
effectually  put  to  flight  the  alarming  proposition,  that  since  the 
registry  acts,  there  could  be  no  valid  mortgage  of  a  ship ;  and 
he  insisted  that  the  defeasance  annexed  to  the  bill  of  sale  ought 
to  be  fully  indorsed  as  part  of  the  instrument  on  the  certificate 
of  registry,  if  the  ship  be  mortgaged  in  port ;  or  if  mortgaged 
while  at  sea,  a  copy  of  the  whole  transmitted  to  the  custom- 
boose  ;  and  that  though  the  defeasance  should  not  he 

*  149    noticed  'in  any  of  the  forms  adhered  to  at  the  office  of 

the  customs,  and  the  instrument  should  be  registered  as 

(a)  Lord  Eldon  (ottered  aiMguat  hocm  to  that  «fl«ct  in  Cortit  r.  Perr;,  6  Vm. 
TS9;  Cunpbell  d.  SleiD,  6  Dow,  118 ;  Ei  parU  Tallop,  16  Vec  M ;  Ex  parte  Boaghton, 
17  Vet.  261 ;  Dixon  v.  Eir»rl,  8  HerJT.  333. 

(i)  Hair  ■>.  Glninie,  4  M.  &  8.  240 ;  Bobiiuon  v.  MMdonnell,  6  Id.  228 ;  Bay  p. 
FalrbairD,  2  B.  A  Aid.  1Q8 ;  HoDkhouH  v.  Hay,  2  Brad.  &  B.  114.  A  mortgage  of  a 
ihip  ii  good  ••  between  tha  partiea  to  tbe  mortKBge,  without  a  legiiliy,  oadcr  Vat 
ttatDlc  of  8  and  4  WilUam  IV.  c.  66]  IMUa  v.  Fayn,  11  Sim.  SO. 

(c)  1  Mad.  896. 
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an  abflolate  bill  of  sale,  the  inort^iigor's  right  of  redemptiou 
iroold  not  suffer  by  the  omtseion.  But  as  no  such  questions  can 
possibly  arise  under  the  registry  acts  of  Congress,  these  discus- 
sions in  the  English  courts  are  noticed  only  as  a  curious  branch 
of  the  history  of  the  English  jurisprndenoe  on  this  suliject.  (a) 

The  registry  is  not  a  document  required  by  the  law  of  nations 
as  expresBive  of  a  ship's  national  character,  (i)  The  registry 
acta  are  to  be  considered  as  forms  of  local  or  munioipal  institu- 
tions, for  purposes  of  public  policy.  They  are  imperative  only 
npon  the  voluntary  transfer  of  parries,  and  do  not  apply  to  bnns- 
fers  by  act  or  operation  of  lav.  (c)  They  are  said  to  be  peculiar 
to  England  and  to  the  United  States,  whose  maritime  and  navi- 
gation system  is  formed  upon  the  model  of  that  of  Crreat 
Brittun.  But  by  various  French  ordinances,  *  between  *  150 
1681  and  the  era  of  the  new  code,  it  was  requisite  that 
all  vessels,  in  order  to  be  entitled  to  the  privileges  of  French 
vessels,  should  be  built  in  France,  under  some  necenary  excep- 
tions, and  should  be  owned  exclusively  by  Frenchmen,  and 
foreigners  were  prohibited  from  navigating  under  the  French 
Htg;  and  a  Frenchman  forfeited  bis  privileges  aa  such  owner,  by 
marrying  a  foreign  wife,  or  residing  abroad,  unless  in  connection 
with  a  French  house,  (a)     The  register  is  not  of  itself  evidence 

(a)  InlS28,Hr.Tn>11opepublubed,  at  London,  ft  dlitinctttcatlie,  for  the  Terjpnr- 
poae  vt  TindicadnK  the  raUditj  of  mort^g«i  of  Rhip*.  It  «■■  entitled.  "  A  Trctttlte 
on  the  Mortgage  of  Sliipa,  as  affiled  hj  the  Rpgtitr;  AcM ; "  and  it  contalni  a  t1«w  of 
•II  the  £iciuBioDi  on  the  queition.  The  tame  doctrine  li  maintained  In  Ur.  Fatch'i 
Ute  Practical  Treatise  on  the  Law  of  Mortff»ge»,  84.  Mr.  Holt,  In  a  note  to  h\» 
Reporta  of  Caiei  at  Niil  Prini,  I  dOG,  n.,  fell  into  tlic  carrent  error,  that  upon  a  con- 
tract of  mortgage,  in  reapecl  to  ft  Briligh  regiitered  ship,  there  wai  no  equity  of 
redempilon,  and  that  the  ship  became  ahtUately  the  property  of  the  mortgagee,  with- 
out an7  relief  to  be  afforded  at  law  or  In  equity ;  but  snbaeqnently,  In  hii  elaborat* 
trefttiM  on  (hipping,  he  adopt*  the  doctrine  in  Thompeon  v.  Smith,  aa  being  in  con- 
formitr  with  the  letter  and  iplrit  of  the  regittry  acta.  Holt  on  Shipping.  L  S0$-S12. 
The  atatnte  of  6  George  IV.  c.  110,  remoTed  the  dlfflcultiei  wliich  attended  the  dol^ 
trine  of  mortgaget  under  the  former  italatei,  by  declaring  that  the  tranifei  of  shipa, 
by  way  of  mortgage,  or  by  auignment  In  trnit  for  payment  of  debli  duly  registered, 
•honld  be  Tftlid,  and  paii  the  Intemt  according  to  the  purpoaei  of  the  transfer.  The 
Kct  of  S  and  i  William  IV.  c.  51,  which  was  a  subctitote  for  the  former,  has  a  similar 
proTiaion.  The  treatise  of  Mr.  Wilkinson,  on  "The  Lawof  Shipping,  as  it  relates  to 
the  Duilding,  Registry.  Sale,  Transfer,  and  Mortgages  of  Britlah  Sliips,"  &c.,  is  recom- 
mended to  the  profession  as  a  rery  useful  work. 

(6)  Le  Cheminaiit  n.  Pearson,  4  Taunt.  807. 

(c)  e  Tea.  TSS;  16  id.  SB;  Blozham  o.  Hnhbard,  6  Eait,  497. 

\a)  FHdeNtu,CoiindeDroltCom.m.  11,13;  Boulay-Paty,  L  3fiT-aflO. 
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of  property,  anleaa  it  be  confirmed  by  some  anxiliary  ciicnm- 
3tance  to  show  that  it  was  made  by  the  authoriiy  or  assent  of 
the  person  named  in  it,  and  who  is  sought  to  be  charged  u 
owner.  Without  proof  to  connect  the  party  with  the  re^ster, 
as  being  his  direct  or  adopted  act,  the  register  has  been  held  not 
to  be  even  prima  facte  evidence  to  chaise  a  person  as  owner; 
and  even  then  it  is  not  conclusive  evidence  of  ownership,  (h) 
The  cases  of  The  Mohawk  Inturance  Compant/  y.  Eef^ord,  decided 
in  the  New  York  Court  of  Common  Pleas  in  1828,  and  of  Eing  t. 
Franklin,  in  the  Superior  Court  of  that  city  in  1829,  (c)  went 
upon  the  same  ground,  that  the  register,  standing  in  the  name  of 
a  person,  did  not  determine  the  ownership  of  the  vessel,  though 
it  might,  perhaps,  be  presumptive  evidence,  in  the  first  instance. 
An  equitable  title  in  one  person  might  legally  exist,  con»s- 
tently  with  the  documentary  title  at  the  custom-hoase  in  an- 
other, (d)  • 

*  151        "  4.  Of  Part  Owners.  —  The  several   part  ownets   of  « 

ship  are  not  partners,  but  tenants  in  common,  (it)     Each 

{b)  Tinkler  v.  Walpole.  14  Eut,  228 ;  MItct  b.  Hmnlile,  IS  ii  109 ;  Prawr  t. 
Hopkini,  2  Taunt.  5;  Sharp  e.  United  InsDnoce  Company,  14  Johna.  201;  CoIm 
1^.  Bonny,  6  Qreeol.  474 ;  Baa  v.  Steele,  S  Waih.  381 ;  1  Greenleaf  on  Eridencc,  wet. 
494.  Tile  Interest  that  appears  upon  the  registry  ii  held  to  eatop  the  owner  from 
Kiting  up  a  claim  to  an  J  other  intereat ;  but  if  he  deals  aa  owner  of  a  larger  abate,  be 
la  liable  to  others  In  that  proportion.  This  ii  the  English  mle  npon  the  poLc7  of  the 
regiitrir  acta.    Ex  parit  Tallop,  16  Vea.  60. 

(c)  2  Hall,  1. 

id)  By  the  French  law,  a  verbal  tale  of  a  atiip  maj  do  as  between  the  parties,  bat 
not  as  respects  the  claims  of  third  pertMia.  It  has  been,  at  all  limes,  the  policf  ei 
th^law  to  reqnlre  the  written  eTidenceof  a  sale.  Formerly,  every  sale  was  required 
to  be  attested  before  a  notary,  but  now  a  private  instrument  is  sufflcient.  But  the 
Ian  of  France  places  very  material  checks  upoD  the  transfer  of  ships ;  tor,  in  order 
to  bar  the  rights  and  claims  of  third  persons,  it  is  requisite  that  the  vessel  make  one 
voyage  at  sea  at  the  risk  of  the  purchaser,  and  without  opposition  from  the  cmlitnn 
of  the  vendor;  otherwise  their  clajnu  are  preferred  to  the  title  of  the  purchaser.  If 
the  vessel  be  sold  while  on  a  vofage,  that  voyage  is  not  computed,  and  It  requim  * 
new  voyage  subsequent  to  such  sale  to  bar  the  rights  of  privileged  creditors.  Tli^ 
privilege,  imder  the  French  ordinance  of  1681,  applied  to  creditors  of  every  deanip- 
tion  existing  at  the  time  of  the  sale ;  but  under  the  new  code  of  commerve  it  aroDld 
rather  seem  to  be  confined  to  the  specified  claaa  of  privileged  creditors.  Old.  b.  i, 
tit.  10,  Dcs  Navires,  art.  2, 3.  and  Valin's  Comm.  il  i.  60it ;  Code  de  Com.  art.  193, 
194, 196  i  Boulay-Faly,  Cours  de  Droit  Com.  f .  168. 170. 

(a)  Ex  pnrtt  Toung,  2  Ves.  &  E  242 ;  2  Roae,  78,  note ;  Si  parte  Harrlaon,  |ib.]  76 ; 
Kx  parte  Gibson,  1  Montagu  on  Partn.  102,  note ;  Nicoll  e.  Uurotord,  4  Johns.  Ch.  6SS. 
See  also  n^m,  39, 40^ 

>  Ball  D.  Hudson,  2  Spragoe,  6S.    Aa  to  the  effect  of  the  register  aa  e 
of  ownership,  see  138,  n.  1. 
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has  hia  diatiDct,  though  undivided  interest ;  and  when  cme  of 
them  is  appointed  to  manage  the  concerns  of  the  ship  for  the 
common  benefit,  he  ta  termed  the  ship's  husband.  Valin  strongly 
recommends  the  ntility  of  these  assooiaUona  of  part  owners,  io 
the  busiDess  of  navigation  and  maritime  enterprises,  in  order  to 
unite  the  wisdom  of  joint  counsels,  as  well  as  to  divide  the  risks 
iind  losses  incident  to  a  very  extended  maritime  commerce,  which 
13  exposed  to  so  mnny  hazards  and  revolutions:  tua  omnia  unt 
nunqmim  navi  credita.  (d)  The  marine  law  of  England,  respect- 
ing  part  owners  of  vessels,  is  distinguished  for  the  wisdom  and 
equity  of  its  provisions,  and  it  has  an  nndonbted  preeminence 
over  the  common-law  doctrine  concerning  a  tenancy  in  common 
in  chattels.  If  there  be  no  certain  ^reement  among  themselves 
respecting  the  employment  of  the  ship,  the  Court  of  Admiralty, 
□nder  its  long  established  and  salutary  jurisdiction,  authorizes  a 
majority  in  value  of  the  part  ownera  to  employ  the  ship  upon  any 
probable  adventure,  and  at  the  same  time  takes  care  to  secure 
the  mterest  of  the  dissenting  minority.  The  admiralty 
practice  is  dictated  by  the  plain  reason,  "  that  "  ships  were  *  152 
made  to  plough  the  ocean,  and  not  to  rot  by  the  wall."  (a) 
Ownership  in  a  ship  is,  ordinarily,  not  like  the  case  of  joint  con- 
cern or  partnership ;  nor  does  the  English  law,  like  some  of  the 
ordinances  of  other  countries,  give  power  to  tlie  majority  >d 
value  to  control,  in  their  discretion,  the  whole  concern.  The 
Court  of  Admiralty  takes  a  stipulation  from  the  majority,  in  a 
sum  equal  to  the  value  of  the  shares  of  the  minority,  either  to 
brii^  back  and  restore  the  ship,  or  pay  the  minority  the  value 
of  their  shares.  In  that  case,  the  ship  sails  wholly  at  the  charge 
and  risk  and  for  the  benefit  of  the  majority,  and  they  appoint 
the  officers  and  crew,  and  it  must  be  done  in  good  faith,  (b') ' 

{I)  Tilin'a  Cooun.  L  684. 

(a)  In  the  Mune  w«7  the  Sr  tree,  tboogh  originallj  rooted  in  the  moiniUiii  loll, 
*M,  (ccordiog  to  tbe  beaatUnI  prosbpoixBla  of  the  poet,  deitttied  to  wltncM  the  perili 

(I)  Card  *.  Hope,  3  B.  &  C.  661, 676. 

>  Soothwartii  r.  Sndih,  27  Conn.  366.  Exec,  IT  Fla.  8SS,  884.]    Wben  Hcnity 

TktpTMdoeof  MWieof  ontdiitiictcoarti  it  thnigiTen  to  tbe  diNentfaig  part  owner 

ittottlwMenii^iiidoablatbeeatiinated  be  U  not  entitled  to  oompeniatlon  tor  the 

nlee  of  the  ehaKi  of  the  nriDorltr-   Tbe  tue  of  hJi  part  of  the  rewel  during  the 

Hartngo,  1  Spragne,  606;  The  Lodemia,  TO;Bge,  or  to  a  thare  at  the  pniflli.    The 

Crtbbe,  KL   [See  Hyert  Exec. ».  Caro'i  Marengo,  1  Am.  Law  BeT.  88;  navta  v. 
»OL.in.— 16  £2261 
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This  security  the  minonty  obtain  upon  a  wairant  ifisaed  upon 
their  application  to  arrest  the  ship.  This  is  the  onlj  safe  pro- 
ceeding to  the  minority ;  for  if  the  ship  be  sent  to  sea  by  thti 
majority  without  this  security,  and  she  be  lost  without  any  tor- 
tious act  in  the  majority,  the  minority  have  no  remedy  in  law  or 
equity.  If  the  minority  have  possession  of  the  ship,  and  refuse 
to  employ  her,  the  majority,  on  a  similar  warrant,  may  obtain 
possession,  and  send  the  ship  to  sea,  on  giving  the  like  security. 
The  jariBdiction  of  the  admiralty  extends  to  the  taking  a  vessel 
from  a  wrong-doer,  and  delivering  her  over  to  the  t^htfol  owoer; 
and  this  is  a  most  useful  part  of  the  jurisdictioa  of  the  conit, 
and  one  recognized  in  the  courts  of  law.  (e)  The  Court  of 
Chancery  exercises  this  sort  of  equitable  jurisdiction  in  easaa 
where  the  admiralty  cannot,  as  where  the  shares  are  not  ascer- 
tained, (i) 

If  the  part  owners  be  equally  divided  in  opinion  in 
•  153  respect  ■  to  the  employment  of  the  ship,  either  party  msy 
obtain  the  like  security  from  the  other  seeking  to  employ 
her.  (a)     It  is  said  that  the  Court  of  Admiralty  has  no  jurisdic- 
tion to  compel  an  obstinate  part  owner  to  sell  his  share ;  (A)  and 

(c)  Gnvei  u.  Sawcer,  T.  R«ym.  16 ;  Strelty  v.  Winaon,  1  Vem.  297 ;  Anon.,  S  Ch. 
Cu.  80;  OoBton  v.  Bebdeo,  1  Wi1>.  101 ;  Abbott  on  Shipping,  pt.  1,  c.  3;  The  Sit- 
im,  A  C.  Bob.  275;  Tho  New  Draper,  ib.  287;  The  Experiment,  2  Dodi.  88;  The 
John,  ol  London,  1  H*gg.  Adm.  S42 ;  The  Pitt,  ib.  240 ;  The  Margtret,  2  Hrngg.  Adm. 
276,  277;  In  the  m&tter  of  BUnchard,  2  B.  &  C.  244.  In  Willingt  v.  Blight,  Felen, 
Adm.  28S,  the  genenl  Juriadictlon  of  the  ■.dmirally,  m  itated,  teemed  to  h>TG  bc«n 
Minmed.  Se«  sIbo  The  Apollo,  1  Hogg.  Adm.  806;  8teaml»«t  Oilekiia  o.  FbabiH, 
II  Peten,  176. 

(d)  Halj  V.  GoodBon,  2  Heriv.  77. 

{a)  Abbott  on  Shipping,  uU  mipra,  *ec  6. 

{h)  Ontton  D.  Hebdeo,  1  Wils.  101.  In  the  cue  of  the  Apollo,  1  Hagg.  Adm.  808, 
Lord  Stoirell  vindicated  the  legality  of  the  initiatory  meaanre  of  aTrestlng  a  ihtp.  on 

Jobnaton,  4  Simoui,  639;  Anon.,  2  Clia.  The  power  of  the  majority  extendi  to 

Cai.  86 ;  S  WyDDe*!  Life  of  Sir  L.  Jen-  the  remoTal  of  a  mniter  haring  an  int^- 

ktni,  7BS ;  Wtllingt  b.  Blight,  mjra,  u.  (e).  est  In  the  veuel.    Ward  v.  SnckmaD,  38 

See  Sturdivant  c.  Smith,  29  He.  SS7.xi  N.  T.  2G ;  84  Barb.  419 ;  po^,  Ifa. 


x^  Coyne  v  Caple*.  7  Saw.  360.    The  Scall  v.  Raymond,  18  Fed.  Rep.  fi47.  The 

court  will  not  decree  a  sale  at  the  in-  mle  aa  to  part  ownen  of  ihipa  iniog  one 

Btance  of  a  rainorily.    Lewis  d.  Kinney,  G  another  does  not  differ  from  the  gmeral 

Dill.  ISg.    A  put  owner  dlsientlng  from  rale  u  to  cotenanta.     Hyer'i  Exec  v. 

and  takingnopartin  avoyagewlUnotbe  Card,  17  FU.  882.  SeeKellomo.KiKdid^ 

liable  for  damagei  caaied  by  a  collision,  17  Hod,  688. 
Uiongh  he  took  no  bond  (or  safe  retam. 
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jet  it  was  considered,  in  the  District  Court  of  PennsjlTauia,  as 
still  ftn  unsettled  point,  whether  the  court  might  not  compel  a 
sale  of  the  shares  of  the  minority  who  unreasonably  refused  to 
tct.  (•;)  If  a  part  owner  sells,  he  can  only  sell  his  undivided 
light.  The  interest  of  part  owners  is  so  far  distinct,  that  one  of 
them  cannot  dispose  of  the  share  of  another ;  and  thi;i  may  be 
considered  as  a  settled  principle,  (^d)  The  language  in  the  Court 
of  Errors  of  New  York,  in  the  csBe  which  has  heen  already 
mentioned,  does  not   lead  to  an  opposite  conclusion,  (e)     That 

the  tpplicaUon  at  a  part  owner  who  iliuenU  from  lier  Intended  eniplo;>nent,  uid 
compelling  Mcnritj  for  the  (afe  return  of  the  Teasel,  or  for  the  eatlmated  value  of  hU 
itun.  And  while  he  waa  extremely  cauliont  of  enlarging  his  Jiuiidiction  on  lliis 
■abject,  he  decreed  Immediate  payment  of  the  entire  amount  of  tlie  stipulated  sum, 
upra  the  lost  at  the  ihip.  The  jurisdic;tton  of  the  admintlly,  in  case  of  part  owners 
hsTing  megual  Interesti  and  shares,  nerer  has  been  applied  to  direct  a  lalt  upon  tnj 
dispute  between  them  as  to  the  navigation  of  the  ship  engaged  in  maritime  Towages. 
Tbe  msjority  of  the  owner*  hare  a  right  to  employ  tlie  ship,  on  giving  the  requisite 
•tipnladon  in  favor  of  tlie  minority,  if  they  require  it.  So  the  minority  may  employ 
tbe  ihip  in  like  manner.  If  the  majority  decline  to  employ  her.  Steamboat  Orleans 
B.  Phobns,  11  Peters,  176. 

(c)  WillingsE.  Blight.  vU  supra.  A  sale  was  decreed  upon  the  peUtion  of  one  part 
owner  of  a  veesel  against  another,  In  the  District  Court  of  South  Carolina.  Skrine 
V.  The  Sloop  Hope,  Bee's  Adm.  2.  The  remedy  for  tlie  dissenting  ownen,  to  Scot- 
land, is  to  compel  a  sale,  or  tliat  the  other  owners  shall  give  or  take  at  a  price  pvt 
lit.  Bell  iDtim»tei  that  the  English  method  is  less  harsh  and  perilous.  Bell's  Comm. 
ontheldwiol  Scotland,  I.  603.  Mr.  Justice  Story  (CMnm.  on  Partn.  [§g  435-139]) 
ilrenuonsly  contends  for  the  lawful  eierdse,  by  the  courts  of  admiralty,  of  the  power 
to  decree  a  sale  of  the  vessel,  on  a  disagreement  of  the  part  owners  of  a  ship  npon 
■  particular  voyage,  whether  the  ship  be  owned  in  equal  or  nneqnal  shares.  This  is 
the  rule  of  the  maritime  law  abroad,  and  Is  snatalned  by  the  decision  of  Judge 
Wsshington,  In  the  case  cited  mjra,  164,  d.  (a),  and  by  general  convenience  and 

[d)  It  was  to  declared  by  Abbott  on  Shipping,  part  1,  c.  3;  and  Lord  Ch.  J.  Dal- 
las observed,  In  8  Taunt.  774,  that  one  part  owner  of  a  ship  conld  not  bind  the  rest, 
s>  in  partnership  cases.  The  general  understanding  at  the  common  law  Is,  says  Mr. 
Justice  Story  (Partn.  [jj  fil,  427]),  that  if  there  be  no  express  or  implied  agree- 
ment ntorse,  one  part  owner  of  a  ship  cannot  bind  the  others  as  to  repairs  and  expen- 
ditures. But  the  continental  jurists  and  ordinances  generally  follow  what  Is  deemed 
tbe  more  equitable  doctrine,  that  all  the  part  owners  of  a  ship  are  boimd  to  contribute 
latably  to  each  other  for  the  expenses  of  necessary  reparations  incurred  by  one  or 
moteof  them.  The  decisions  of  die  Rota  of  Genoa,  the,Consolato  del  Mare,  Straccha, 
Boecns,  Pothier,  Emerigon,  Yalln,  Code  de  Com.,  Pardessus,  Ac.,  are  referred  to  by 
Mr.  JuMlce  Story,  (on  Parte.  [H  484-486,  429,] )  in  support  of  the  foreign  law. 

(<)  Bee  oMc,  40l  The  ordhianae  of  Bolterdam,  of  1721,  gave  the  owners  of  above 
halt  the  ship  the  power  to  sell  the  tame  for  the  general  accoimt,  as  well  as  to  freight 
her  and  ontflt  her  at  the  common  expense,  and  against  the  conient  of  the  minority. 
(Art.  171, 172 ;  3  Hagens  on  Insurance,  106.)  On  the  other  hand,  tbe  French  ordi- 
MBce  of  1681  prohiUted  one  part  owner  of  a  ship  from  fordng  fall  companloDi  to  k 
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*  154  *  caae  only  admitted  that  a  ship  might  be  held,  not  only 

bj  part  owners,  aa  tenants  in  common,  but  in  partnership, 
\>y  partners,  as  any  other  cbattel.  And  though  a  part  owner  can 
sell  only  his  share,  yet  one  partner  can  dispose  of  the  entire  sub- 
ject ;  and  the  case  of  veeaels  does  not  form  an  ezceptioD,  when 
they  are  owned  by  a  partnerahip,  in  the  commercial  sense,  and  so 
it  has  frequently  been  held,  (a) 

The  cases  recognize  the  dear  and  settled  distinction  between 
part  owners  and  partners.  Fart  ownership  is  but  a  tenancy  in 
common,  and  a  person  who  has  only  a  part  interest  in  a  ship, 
is  generally  a  part  owner,  and  not  a  joint  tenant  or  partner.  As 
part  owner  he  has  only  a  disposing  power  over  his  own  interest 
in  the  ship,  and  he  can  convey  no  greater  title.    But  there  may 

be  a  partnership,  as  well  as  a  cotenancy,  in  a  vessel ;  and, 

*  155   io  that  case,  one  part  owner,  in  the  character  of  '  partner, 

may  sell  the  whole  vessel ;  and  ha  has  such  an  implied 
authority  over  tlie  whole  partnership  efEects,  as  we  have  already 
seen.  The  vendee,  in  a  case  free  from  fraud,  will  have  an  inde- 
feasible title  to  the  whole  ship.  When  a  person  is  to  he  con- 
sidered as  a  part  owner  or  as  a  partner  in  a  ship,  depends  upon 
circuinBtances.     The  former  is  the  general  relation  between  stop 

Mle,  except  in  cu«  of  eqnality  of  opiniom  apoD  the  undertaking  of  «  to; kge,  utd 
llmittd  Uke  ponten  of  the  nujoritj  to  matten  *trictl7  connected  with  tlw  ordinaij 
emploTBieat  of  the  vnaeL  £Jt.  3,  tit  S,  Des  PropTi^[«iTe«,  axi.  6 ;  Vtilin,  ib. ;  Par- 
ddaiu.  Droit  Com.  iiL  47.  Valln  rindicate*  thii  interdiction  a*  conducive  to  tli« 
beneSt  of  the  trade,  though  be  adniiis  It  hai  it«  InconTenienoet,  and  that  lacb  ■■  tlie 
destiDj  of  all  buinan  lawi. 

(a)  Wright  k.  Banter,  1  Eut,  20 ;  Lamb  u.  I>urant,  12  Mut.  M.  In  the  case  4tf 
Darii  c.  The  Brig  Senecit,  dedded  in  the  Circuit  Conn  of  the  United  Statei  for  tbe 
Diatrict  of  PennsylTanla.  In  May,  lSt»,  on  appeftl  from  the  Diitrlct  Court,  the  part 
owoen  irere  equally  divided  in  opinion  as  to  the  emplofnient  of  the  reuel.  Ooe 
party,  luTing  equal  intereit,  wiihed  (o  employ  her  on  ha  own  lenni,  ftnd  by  tiii  own 
matter,  and  the  other  parly  claimed  the  Mme  rl^t ;  and  neither  would  recede.  Tlie 
Diitrlct  Conrt  decided  that  it  had  no  power  to  award  a  sale  of  tlie  Tenel.  GDpiD,  10. 
The  Clrcntt  Court  rexeraed  that  deciaion,  and  decreed  a  tale.  Judge  Waahincton 
admitted  that  the  Eolith  Admiralty  had  no  inch  Juriadiction ;  but  he  went  iqioa 
broader  ground,  and  held  th^t  the  conrt  had  jurisdiction  of  all  caMt  of  a  mariUaM 
nature,  and  wai  governed  by  the  general  maritinie  law  of  nation*,  and  wm  not  ooo- 
lined  to  that  cf  En^and.  He  conddered  tbe  6th  and  6th  articles  of  tlie  marine 
ordinance  of  Louis  XW.  (2,  Ut.  S,  De«  Propritftaim},  and  Vtlin'i  Commentary 
tbcreon  |i.  666),  to  be  erldenoe  of  the  maritime  law  of  natlont,  that  the  court  c«akl 
award  a  tale  of  the  thlp  when  the  part  ownen  were  equally  divided,  as  in  thu  caae. 
The  utlclea  in  the  ordinance  were  agreeable  to  the  Hmmi)  law.  See  the  report  of 
thecaaein  the  American  Jnriit  lor  January,  1B88,48S. 
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owners,  and  the  Utter  the  exception,  and  requires  to  be  specially 
shown,  (a)'  But  as  the  law  presumes  that  the  common  possessors 
of  a  valuable  chattel  will  desire  whatever  is  necessary  to  the  pres- 
ervation and  profitable  employment  of  the  common  property, 
part  owners,  on  the  spot,  have  an  implied  authority  from  the 
absent  part  owners,  to  order  for  the  commou  concern  whatever 
is  necessary  for  the  preservation  and  proper  eoiploymeot  of  the 

(b]  U  pait  ownen  join  la  >  ptu^ol&r  ulTenture  on  whicli  the  ihlp  ii  lent,  thef 
become  qaati  partDen  id  the  idTeDture.  Holderneu  o.  Bhackeli,  8  B.  &C.  612; 
Mnmfordi'  Nicoll,  SO  Johiu.  flll  ;  npra,  40.  Part  ownen  in  a  vmrgo  and  common 
adTCDtnre  hare,  like  partnera,  a  ipedltc  lien  for  Ibeir  diabonementi  and  adTaocei,  ai 
well  «a  for  their  (hare  of  the  profiti.  Abbott  on  Shipping,  part  1,  c  3 ;  Uoldeneu 
•i.  Sbackeb,  6  B.  *  C.  SIS,  618 ;  Storj  on  Partn,  [K  441-444.] 

>  Part  OwMft. — The  teit  ii  uonflnned  Beonell  v.  Kimball,  6  Alien,  SM ;  Miller 

hj  Mac7  D.  De  Wolf,  8  Woodb.  &  M.  103 ;  v.  Macka;,  31  8eav.  77 ;  Bitchle  f.  Con- 

If enitt  V.  Walih,  32  N.  T.  BSG ;  Hopkin*  per,  28  Beav.  344 ;  pol,  167.    \A  part 

V.  FonTtb,  14  Peon.  St.  34  ;  Pattenon  n,  owner  liai  been  held  to  hare  aathorit;  to 

Cbalmoa,  T  B.  Monroe,  6QG;  Wetherell  bind  hli   eoownera  for  inppliei  at  the 

■.  Spencer,  8  Mich.  128 ;  [Adaou  b.  Car-  home    port    when    tlie    coownen    were 

Toll  t  Co.,  8G  Penn.  St.  200;  Couriln'i  within  Lvoaulting  dittance,  thii  fact  not 

App.,  T9PenQ.8t.  220;  Woodi  n.  Pickett,  being  known  to  the  one  fumithing  tlie 

30  La.  An.  1096.]  luppliei.     Bowen  e.  Peiera,  71  Me.  468. 

The  principlea  stated  ante,  1S8,  n.  1,  But  lee  Pentz  a.  Clarke,  41  Hd.   827; 

appl7  to  the  case  of  part  ownen.    A  part  Whilon  v.  Spring,  74  N.  T.  169.] 
owner  haa  not  a  genenl  aalhorit]'  to  bind  Although  part  ownen  are  tenant*  in 

bis  coownen;  bnt  the  Uabilit;  of  a  co-  common  of  the  (hip,  they  are  Jointly  In- 

owner   may  retult  either  from    eipreu  tereated  in  her  nee  and  employment,  and 

antbority  or  b;  implication  ;  for  instance,  the  law  at  to  her  earnings,  whether  ai 

be  may  (o  conduct  hinuelfai  to  have  held  freight,  cargo,  or  otherwise,  folio wi  the 

hunaelf  out  to  the  party  contracted  with  law  of  partnenhip.    A*  between  the  part 

as  one  apon  «boM  credit  the  work  was  to  owoera,  whatever  eipente*  are  properly 

be  done.    Brodie  «.  Howard,  17  C.  B.  109,  incurred  by  one  of  them  for  the  pnrpoM* 

118;  [ScoQ  B.  Raymond,   18   Fed.  Rep.  of  a  joint  adventore  most  come  ont  of 

M7-1     See  Hardy  v.  Sproale,  SI  He.  71 ;  the  earnings  of  the  *hip  In  that  adventore 

39  Ue.  268;  Sawyer  d.  Freeman,  SG  Me.  before  the  earnings  are  divided,  althongh 

fid ;  Paitenoti  v.  Cbalmen,  tapra.  the  expenaee  have  resulted  in  the  perma- 

Tbe  mauaglBg  owner  may  bind  Ms  co-  nent  improvement  of  the  ship.    Green  v. 

owner  by  a  bail-bond  in  order  to  obtain  Briggi,6  Hare,  896;  Alexander  cSimms, 

the  release  of  the  veaael  arrested  In  tbe  6  De  O.,  H.  &  G.  67 ;  IJndsay  e.  GibU, 

admiralqr  oonrt,  in  a  mlt  for  collision.  22  Beav.  G22,  632 ;  8  De  O.  A  J.  690 ; 

Baikerp.Highley.16CB.  IT. a.  27.    See  Gnion  v.  Traak,  1  DeG.,  F.  A  J.873;  The 

Uenitt  D.  Walsh.  32  N.  T.  686 ;  [MitcbeU  L*rch,  2  Curtis,  427,  438.     Bee  Starbock 

e. Chamboa, 43 Mich.  160.]    Andhemay  c.  Shaw,  lOQny,  492;  Merritt  o.  WaUi, 

appoint  himself  agmt  to  collect  and  dis-  S2  N.  T.  686. 

tifbate  the  frel^t.     Smith  v.  I^j,  8  Kay  A«  to  power  of  majority,  tee  16S^  d.  1. 

ft  J.  106.     See  further  as  to  commissions,  Am  to  registry,  see  143,  n.  1. 

prke  of  anpplies  fnmbbed  by  him,  Ik., 
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ship.  They  are  Analogous  to  partners,  and  liable  under  that 
implied  authority  for  necessary  repairs  and  stores  ordered  by  one 
of  themselves ;  and  this  is  the  principle  and  lioiit  of  the  liability 
of  part  owners,  (ft) 

Whether  part  owners  who  render  their  companions  liable  for 
supplies  furnished,  or  repairs  made  upon  a  i;hip,  are  to  have  theii 
accounts  taken,  and  the  assets  distributed,  an  if  the  ship  was 
partnei-ship  property,  or  as  if  they  had  each  a  distinct,  separate 
interest  in  the  vessel  as  tenants  in  common,  depends,  as  we  have 
already  seen,  upon  the  fact,  whether  the  ship  was  held  by  them, 
in  the  particular  case,  as  part  owners  or  aa  partners.  The  laws 
of  Holland  and  of  France  consider  it  to  be  prejudiciid  to  trade, 
to  carry  the  responsibility  of  part  owners  to  the  extent  of  the 
English  law ;  and  the  rule  in  those  countries  is,  that  each  part 
owner  shall  be  answerable  in  relation   to  the   ship   no   further 

than  to  the  extent  of  his  share.  (<;)  The  English  anil 
*156   'Scotch  law,  on  the   other  hand,  aa   weli   as   our  own, 

render  part  owners,  in  all  cases,  responsilile  in  lolido  as 
partners,  for  repaii's  and  necessary  expenses  relating  to  the  ship 
and  incurred  on  the  nuthority  of  the  master  or  ship's  husband,  (a) 
But  where  a  ship  has  been  duly  abandoned  to  separate  insurers, 
they  are  not  responsible  for  each  other  as  partners,  but  each  one 

lb)  Holl  on  Sfaipping,  Int.  23,  and  1.  S67-880;  Wright  v.  Hnnter,  1  Eut,  SO; 
ScotiiD  a,  Sunley,  1  Uallsi,  129 ;  but  see  lupn,  153,  n.  (d),  where  tlie  general  rule  tt 
coiDtnoD  law  is  olherniK,  withoat  there  be  ground  to  infer  tn  aitieemenl  or  coasent 
The  plaiK  where  (he  repain  are  made  becomei  a  malerial  ciruumttance ;  for  If  the 
repalrg  are  made  at  the  port  where  ilie  ownera  reeide,  thej  are  uiuallf  cDnnder«d  lo 
be  made  upon  the  credit  of  the  ownen.  eicluiiTeij  of  the  tnoBter.  Parrel  r.  HtTIea, 
1  DallM,  393 ;  James  v.  Bixhy,  11  Mass.  M. 

(c)  Van  Leeuw^n'i  Conim.  on  the  Itoman  Dutch  Lav,  b.  4,  c.  2,  aec.  0;  VinidM, 
not  in  Comm.  Peckii,  tic.  De  Exerc.  1G6.  The  latter  aaja,  it  ii  neither  agreeaUe  to 
natural  equity  nor  public  utility,  that  eacli  part  owner  should  be  bound  u  aaiido,  or 
beyond  his  share.  By  the  French  law,  part  owners,  equally  with  the  English  and 
Scotch  law,  are  liable  iu  like  manner  as  partner*,^  llitir  prapoftim  of  all  the  nece*- 
■ary  debts  and  reasonable  expenses  incurred  for  the  common  beneflL  Pothier,  de 
Soci^I^,  n.  166, 187 ;  Abbott  on  Shipping,  part  1,  c.  8.  In  Louisiana,  it  It  held  that 
Joint  owners  of  a  boat  are  not,  merely  from  that  circumatance,  responsible  ta  ss(i<ts  ; 
though,  If  they  be  associated  for  the  purpose  of  carrying  goods  for  hire,  they  beconke 
responsible  jointly  and  severally.  David  v.  Eloi,  4  La.  106.  The  law  of  LoniiiaDa 
follows  the  French  law  on  thia  point.    Civil  Code  of  Louisiana,  art.  £796. 

{a)  Bladney  d.  Ritchie,  1  Storkie,  338;  Westerdell  b.  Dale,  7  T.  B.  MO;  Bedl'a 
Comm.  i.  620,  624;    Chapman  r.  Dnraat,  10  Haas.  47;    Sfibermertiom  v.  Ltmim, 
7  Johns.  Sll;  Huldon  t>.  WhiUock,  1  Cowen,  290;  Thompton  v.  flnden,  4  Our.  A 
P.  168;  Story  on  Partn.  [${  420.  440.] 
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is  answemble  for  the  previous  expensee  of  the  ship,  ratably  to  the 
extent  of  his  interest  as  an  insurer,  and  no  further.  (6)  .  By  the 
French  law,  the  majority  in  interest  of  the  owners  control  the  rest ; 
and  in  that  way  one  part  owner  may  govern  the  management 
of  the  ship,  in  opposition  to  the  wishes  of  fifty  other  paH  owners, 
whose  interests  united  are  not  equal  to  his,  and  make  the  other 
part  owners  to  contribute  ratably  for  repairs  and  expenses.  (?) 
This  control  relates  to  the  equipment  and  employment  of  the 
ship,  and  the  minority  must  contribute;  but  they  cannot  be  com- 
pelled to  contribute  against  theii*  will  for  the  cargo  laden  on  board, 
though  they  will  be  entitled  to  their  portion  of  the  freight,  (cf) 
If  the  part  owners  be  equally  divided  on  the  subject,  the  opinion 
in  favor  of  employing  the  ship  prevails,  as  being  most  favorable 
to  the  interest  of  navigation.  («}  Many  of  the  foreign  jurists 
contend,  that  even  the  opinion  of  the  minority  ought  to  prevail, 
if  it  be  in  favor  of  employing  the  ship  on  some  foreign  voyage. 
Emerigoo,  Ricard,  Straccha,  Kuricke,  and  Cleirac,  are  of  that 
opinion  ;  but  Valin  has  given  a  very  elaborate  consideration  to 
the  subject,  and  he  opposes  it  on  grounds  that  are  solid,  and  he 
is  Bustained  by  the  provisions  of  the  old  ordinance  and  of  the 
new  code.  (/)  Boulay-Paty  (y)  follows  the  opinion  of  Valin  and 
of  the  codes,  and  says,  that  the  contrary  doctrine  would  enable 
the  minority  to  control  the  majority,  contrary  to  the  law  of  every 
association,  and  the  plainest  principles  of  justice.  The 
majority  *  not  only  thus  control  the  destination  and  equip-  '  157 
inent  of  the  ship,  but  even  a  sale  of  her  by  them  will 
bind  the  right  of  privileged  creditors  after  the  performance  of 
one  voyage  by  the  purchaser,  but  not  the  other  part  owners,  (a) 

(h)  The  United  Intnraace  Compkoy  v.  Scott,  1  Johna.  106. 

(e)  1  Vilin't  Comni.  G7fi~6B4;  Cod«  de  Com.  art  220. 

id)  1  Valin'*  Comm.  578-680. 

(<|  Abbott  on  Shipping,  part  1,  c  3;  Molloj,  de  Jure  Harit.  !>.  2,  c.  1,  lec.  2, 
aoe;  Siorr  on  Partn.  |}  436.     Bat  Ke  T  Fhila.  836.] 

(/)  Orf.  de  la  Marine,  2,  tit.  8.  art.  6,  tit.  Dei  Froprl^talree,  Mid  Valin'i  Comm. 
ib.  L  67-1-684 ;  Code  de  Coramenw,  art  220. 

ig]  Cora*  de  Droit  Corainercial  Maridme,  1.  830-347;  M.  Pardeuui,  Coon  de 
Droit  Com,  iiL  48,  ipeaki  with  ieu  decisloq  od  the  qneition. 

(a|  Bonlay-Pa^.  aii  lupra,  S61 ;  [ante,  15B,  n.  1.]  PardeMoi,  il.  27,  ii,  howETer, 
of  opinion  that  tbey  are  eqnallj  concluded  with  the  creditors  b;  the  lale,  after  one 
Tojage.  It  the  ihip  be  wized  for  tlie  debt  of  one  of  the  part  ownen,  and  the  claim 
of  the  othen  be  put  in  before  jadgment,  the  right  only  of  (be  part  owner  can  be  lold; 
bnl  If  not  nntli  after  Judgment,  the  entire  right  lo  the  ship  it  mid,  and  the  other  part 
owDoi  Teclaim  their  ahaie  of  the  proceed! .    Boulay-Pav,  1. 227, 22S. 
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The  ship's  hutiband  may  either  be  one  of  the  part  ovnen  or  a 
stranger,  aud  he  ie  Bometimed  merely  an  i^ent  for  conducting  (he 
necessary  measures  on  the  return  of  the  ship  to  port ;  hot  he  may 
have  a  more  general  ^ency  for  conducting  the  affairs  of  the  res- 
Bel  in  place  of  the  owners,  and  his  contracts,  in  the  proper  line 
of  a  ship's  husband's  duty,  will  bind  the  joint  owners.  His  datj 
is,  generally,  to  see  to  the  proper  outfit  of  the  vessel,  as  to  eqtup- 
ment,  provisions,  and  orew.and  the  regular  documentary  papeiGi 
and  though  he  has  the  powers  incidental  and  necesaaiy  to  the 
trust,  it  id  held  that  he  has  no  authority  to  insure  or  borrow 
money  for  the  owners,  or  bind  them  to  the  expenses  of  lav- 
euits.  (i)  ' 

The  rights  of  tenancy  in  common  among  part  owners  apply  to 
the  cargo  as  well  as  to  the  ship,  and  they  have  not  a  community 
of  interest  as  partners,  so  as  to  enable  one  to  dispose  of  the  whole 
interest,  and  bind  the  rights  of  his  cotenants.  (c) 

(b]  French  n.  Backhouse,  6  Burr.  2727;  Simi  ii.  Brituin,  4  B.  &  Ad.  S76;  Bdl  v. 
Hmnphriei,  2  Starb.  MS ;  Campbell  v.  Stein,  6  Dow.  131 ;  Bell's  Comm.  L  fiM ;  Bdl'l 
Priuciplei  of  the  Law  of  Scotland,  sec.  44»;  Colljw  on  Faimenhip,  [b.6,c  8,  $4;) 
8toi7  oQ  Agency,  [g  8C.) 

(c)  Jackson  v.  Robinson,  8  Hason,  138.  The  concloding  part  of  ColtTer  on  Put- 
nersfaip,  and  Ol  StoiT  on  Partnenhlp,  bare  each  a  valuable  chapter  on  the  law  of 
part  owners  of  ships,  in  which  the  established  law  and  doctrine  of  the  catei  od  ibe 
snbject  are  dearly  and  skiltullr  condensed. 

1  HcCreadj  v.  WoodhuU,  S4  Barb.  80 ;  borrow  money  to  release  the  ship  frau 

anU,  155,  a.  1.     [A  ship's  husband  has  arrest,  where  the  necessity  is  nrgentand 

authority  to  do  thow  thing*  which  ar«  cammnnicatioa  with  the  owners  fmpessi- 

reasonably  neceswy  to  the  use  of  the  ble.    Mitchell  c.  Chamben,  43  Hich-  IGO. 

•hip.    He  has  no  antboiity  to  cancel  a  See  McCready  b.  Thorn,  61  N.  T.  4M.   In 

charter  party  entered  into   by   tlie  au-  general  he  has  no  lim,  but  was  held  to 

tborllyof  the  owners.    Thomas  e.  Lewis,  have  one  under  peculiar  circamstaoce*  in 

4  Ex.  D.  18.    He  may  hare  authority  to  The  J.  C.  WUliaou,  IG  Fed.  Kep.  668.] 
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LECTURE    XLVI. 

OF  TEB  FEBSOBB  KHFLOTED  IN  THB    NAVIOATION  OP    MZBCHAMT 
BHIP8. 

1.  Of  the  Aotbodtr  and  Dnty  of  th«  Mast«r.  —  The  captaiQ  of  a  ship 
it  an  officer  to  whom  great  power,  momeDtous  iaterests,  and 
enlarged  discretioD  are  necessarily  confided ;  and  the  continental 
ordinances  and  jurists  have.  In  a  very  special  manner,  required 
that  he  should  possess  attainments  suitable  to  the  dignity  and 
the  vastness  of  his  trust.  He  must  be  a  person  of  experience  and 
practical  skill,  aa  well  as  deeply  instructed  in  the  theory  of  the 
art  of  navigatioii.  He  is  clothed  with  the  power  and  discretion 
reqni^te  to  meet  the  unforeseen  and  distressing  vicissitudes  of  the 
voyage ;  and  he  ought  to  possess  moral  and  intellectual,  as  well 
as  business  qualifications,  of  the  first  order.  His  authority  at  sea 
is  necessarily  summary,  and  often  absolute ;  and  if  he  chooses  to 
perform  his  duties  or  to  exert  his  power  in  a  harsh,  intemperate, 
or  oppressive  manner,  he  can  seldom  be  resisted  by  physical  or 
moral  force.  He  should  have  the  talent  to  command  in  the  midst 
of  danger,  and  courage  and  presence  of  mind  to  meet  and  sur- 
mount extraordinary  perils.  He  should  be  able  to  dissipate  fear, 
to  calm  disturbed  minds,  and  inspire  confidence  in  the  breasts  of 
ftU  who  are  under  his  chaise.  In  tempests  aa  well  as  in  battle, 
the  commander  of  a  ship  '*  mast  give  desperate  commands ;  he 
must  require  instantaneous  obedience."  He  must  watch  for  the 
preservation  of  the  health  and  comfort  of  the  crew,  as  well  as  for 
the  safety  of  the  ship  and  cai^o.  It  is  necessary  that  he  should 
maintun  perfect  order,  and  preserve  the  most  exact  disci- 
pline, under  *  the  guidance  of  justice,  moderation,  and  *  160 
^ood  sense.  Charged  frequently  with  the  sale  of  the  cargo, 
and  the  reinvestment  of  the  proceeds,  he  should  be  fitted  to 
superadd  the  character  of  merchant  to  that  of  commander ;  and 
he  onght  to  have  a  general  knowledge  of  the  marine  law,  and  of 
the  lights  of  belligerents,  and  the  duties  of  neutrals,  so  as  not  to 
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expose  to  unnecessary  hazard  the  persons  and  property  under  his 
protection,  (a) 

(a)  The  muter  of  ■  vesBel  is  liable  for  indecent  uid  inhnintui  condaet  towudi  ■ 
pAiaenger ;  and  he  ii  respuDiible,  in  damages,  for  Injuries  resulting  from  the  want  of 
reasonable  care,  prudence,  and  fldelit;.  Abbott  on  Shipping,  Gth  Amer.  ed.,  Bostim. 
1840,  152,  note,  218,  and  note ;  and  see  Infra,  1(12,  n.  (e).  As  to  his  daty  aa  master  ol 
a  neutral  ship  in  time  of  war,  see  the  cases  colLected  in  Abbott  on  Siiipping,  n^n, 
221,  222,  notes.  The  owner  of  a  ressel  carrjing  passengers  for  hire  is  liable  for 
breaches  of  dutj  of  tlie  officer  to  the  passengers,  equally  aa  he  is  in  tlie  case  at 
merchandise  committed  to  their  care.'  Keene  v.  Lizardi,  6  La,  481.  Clelrac,  in  bis 
Jngemens  d'Oleion,  c.  1,  say ■,  that  tlie  title  of  master  of  a  ship  implies  honor,  experi- 
ence, and  morals,  reverendum  honoren  jujnA  guiaqua  ntagiain  nomen  actxp^it,  TIk 
French  ordinanixs  of  iaS4,  1081,  and  1T26,  and  the  ordinances  of  tbe  Uanae  Towni, 
of  Bilboa,  of  Frasaia,  and  Sweden,  have  all  required  the  master  to  be  preTJooilj  ex- 
amined and  certified  to  be  fit  b;  bis  experience,  capacity,  and  character.  He  was, 
formerly,  when  trade  was  constantly  exposed  to  lawless  rapacity,  required  to  pos- 
sess military  as  welt  as  ordinary  nautical  skill:  omnibui  jtriBiUgiit  miHtarifrnM  gaadu. 
Soccn*  de  Navibus  et  Nanto,  note  7;  Emerigon,  Tnit^  dee  Ass.  i.  192;  TaUn's 
Comm.  2,  tit.  du  Capitaine,  pauin;  Jacolisen's  Sea  Laws,  by  Frtek,  b.  S,  c.  Ii 
Boulay-Paty,  Cours  de  Droit  Mar.  L  SaS,  876,  879 ;  lUpertidre  de  Jurispmdeoee,  tlL 
Capitaine  de  Vaisaeau  Harchand. 

The  English  writers  go  directly  to  the  discussion  of  these  tubiectt,  which  they 
handle  dryly  and  with  mathematical  precision ;  while  the  foreign,  and  especially  tba 
French  jurists,  not  only  riral  their  neighbors  in  the  accuracy  of  their  minnte  detwia 
of  judical  proceedings  and  practical  rules,  but  they  occasionally  relieve  the  exhaoited 
attention  of  the  reader  by  the  vivacity  of  their  descriptions,  and  the  energy  and  eli>- 
quence  of  their  reflections.  It  must  be  admitted,  however,  that  the  decisions  of  Iiord 
Stowell  are  remarkable  for  taste  and  elegance,  and  they  are  particularly  distingnisbed 
for  the  juilness  and  force  with  which  they  describe  the  transcendent  powers,  and 
define  the  delicate  and  imperative  duties  of  the  master.  And  the  duties  (A  the  mas- 
ter, and  particularly  the  necessity  of  kind,  decorous,  and  Just  conduct  on  the  part  of 
the  captain  to  the  passengers  and  crew  under  his  charge,  and  the  firm  purpose  with 
which  courts  of  justice  punish,  in  the  shape  of  damages,  every  gross  violation  of  sueb 
duties,  are  nowhere  more  forcibly  stated  than  in  Chamberlain  c.  Chandler,  3  Haauv, 
242,  in  our  American  admiralty.  In  the  English  statutes  of  6  and  6  Wm.  IV.  (see 
in/ra,  1P6)  the  ninsfer  is  defined  to  mean  every  person  having  the  charge  or  eommand 
of  any  sliip  belonging  to  a  subject  of  Great  Britain  ;  and  ttaman  means  every  p«raoa 
employed  or  engaged  to  serve  in  any  capacity  on  board  the  same ;  and  Mp  compre- 
hends every  description  of  vessel  navigating  on  the  seaj  and  sieam-vesaels  employed 
In  carrying  passengers  or  goods  are  trading  thipt. 

1  By  the  act  of  Ang.  SO,  1862,  c  108,  Match  S4,  1860,  c  8,  12  St  at  L.  S, 

{  30,  10  St.  at  L.  72,  the  master,  the  punishes  seduction  of  female  panengen 

owner,  and  the  vessel  are  made  liable  for  by  any  person  employed  on  board  any 

all  damage  sustained  by  any  passenger  vessel  of  tlie  United  States ;  and  forfdti 

on   vessels   propelled   by  steam,   or  his  such  persona'  wages  to  the  ship  forfi«' 

baggage,  if  it  happens  through  neglect  quenling  the  part  of  the  venel  osugntd 

to  comply  with  the  provisions  of  tliat  to  emigrant  passengers  tritbout  orden. 

atatute,  or  through  known  defects  of  the  See  170,  n.  1,  for  other  statutes  rdating 

steaming  apparatus  or  bull-    The  act  of  to  potiengera.    See  also  218. 
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(1.)  Si»  Power  to  bind  t?te  Owner,  and  the  Oumer't  Power 
over  him.  —  *  As  the  master  is  the  confidential  agent  of  *  161 
the  owners,  he  has  an  impUed  authority  to  bind  them, 
without  their  knowledge,  hy  contracts  relative  to  the  usu^  em- 
ployment of  a  general  ship,  (a)  This  is  a  reasonable  rule,  and 
founded  on  just  principles  of  commercial  policy.  It  is  to  be 
traced  to  the  Roman  law,  which  gave  to  the  moater,  on  the  voyage, 
io  whatever  matter  concerned  the  ship,  the  powers  of  the  exercitor 
or  employer,  and  he  could  bind  him  by  hia  acts  as  master ;  and 
all  the  foreign  marine  onlinanceB  give  this  power,  but  with 
greater  precision  and  more  exact  regulation.  (6)  The  master  19 
appointed  by  the  owner,  and  the  appointment  holds  him  forth  to 
the  public  VA  a  person  worthy  of  trust  and  confidence,  and  tiie 
appointment  may  be  revoked  at  discretion.  The  maater  is  always 
personally  hound  hy  his  contracts,  and  the  person  who  deals  with 
the  captain  in  a  matter  relative  to  the  usual  employment  of  the 
ship,  or  for  repaim  or  supplies  furnished  her,  has  a  double  remedy. 
He  may  sue  the  master  on  his  own  personal  contract,  and  he  may 
8oe  the  owner  on  the  contract  madeon  his  behalf,  hy  his  agent, 
the  master.*     The   latter  may,  however,  exempt   himself  from 

(a)  BoMti  B.  Stuxlford,  Cartb.  68 ;  Itich  v.  Coe,  Coirp'  ^36 ;  EHU  d.  Tarner,  S  T. 
B.  6S1 :  Bejnold*  o.  Toppwn,  16  Hua.  370 ;  Wetwler  v.  Seeluinp,  1  B.  &  Aid.  SaS  i 
AMmU  on  Shipping,  6th  Am.  rd.  1846,  pp.  162-1S6. 

(&)  By  the  civil  law,  the  tnwter  was  the  prupontut,  or  agent  at  the  omter  or  ezet- 
atar,  and  could  bind  hit  principal  Id  all  matters  relating  to  the  emplorment.  The 
txtnUar  was  bound  for  the  acts  of  the  master  tx  cmlroau  and  tx  dtlielo.  Voet,  Com. 
ad  Fand.  14.  1.  7,  He  waa  the  employer,  or  person  who  received  the  earnings  of  the 
TeaaeL  £iercitorera  autem  eum  dicimus  ad  quern  obventionei  et  reditus  omnei 
perreninDt.  Dig.  14.  1.  1. 15 ;  ib.  14.  1,  L  T ;  ib.  14. 1.  T.  The  general  maritime  law 
of  Enrope  does  not  allow  the  master  to  bind  the  owneri  personallj  at  all,  and  only 
to  the  extent  of  their  Interest  in  the  )hip  and  freight  The  foreign  ordioaoces  and 
JariiU  are  referred  to  on  this  point  by  Mr.  Justic-e  Story,  in  the  case  of  Pope  d. 
Mlckenon,  3  Story,  4TS,  480,  where  the  marine  law  is  discussed  on  the  liabilities  of 
tbe  owners  and  power  of  the  master,  with  liJi  niuat  ability  and  learning.  And  when, 
hf  the  charter  party,  the  charterer  takes  the  vessel  into  his  own  posaes^on  and 
oontrol,  and  navigates  her  by  his  own  matter  and  cnw,  tbe  liability  of  llie  genent 
owner  ceasei,  and  tbe  charterer  becomes  owner  pro  kac  via,  and  he  alone  is  retpoD- 
nble  for  the  acts  of  the  master.  Thompaon  v.  Snow,  4  Qreenl.  204 ;  Emety  d.  Hene7, 
ll>.407i  Tbe Pbebe,  Ware, 205, 263. 

>  Bat  when  he  hat  ined  the  nutter  to  of  prindpal  and  agent.  Priettly  v.  Femle, 
jndgment,  he  cannot  aflerwardt  sue  the  3  Hurlst.  &  C.  9TT.  The  master  ia  not  in 
owner*,  altboogh  the  jndgment  has  not  general  liable  except  in  case  of  a  contract 
been  satisfied.  There  is  no  distinction  in  made  with  him,  or  some  act  done  by 
tUi  rcapevt  between  tbit  and  other  caaea    him  or  Ibe  onw,  for  which  ha  b  i«tpon> 
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peraonal  responsibility,  by  expressly  oonfiiuDg  tbe  credit  to  die 
owoer,  and  stipulating  against  his  personal  liability,  (e) 

If  there  was  no  special  agreement  in  the  caae,  the  French  lav, 
both  in  the  ordinance  of  1681  and  in  the  new  code,  gave  to  the 
owner  the  power  to  discharge  the  master  in  his  discretion,  and 
without  being  responsible  in  damages  for  the  act.  M.  Delvin- 
court  and  M.  Pardeeaus,  in  their  commentaries  on  the  new  code, 
condemn  the  existence  of  such  a  power,  while  M.  Bonlay-Pa^ 
vindicates  it  on  the  ground  that  the  appointmeut  of  the  ma»> 

*  162   ter  is  an  act  of  pure  and  voluntary  confidence,  and  *  the 

principal  necessarily  haa  that  control  over  an  ^ent,  for 
whose  acta  he  is  accountable,  and  it  is  in  the  power  of  the  mas- 
ter to  provide  for  tbe  case  by  a  special  contract  for  indemnity  in 
case  of  dismission,  (a)  In  England,  if  the  master  be  not  an  owner, 
the  majority  of  the  owners  may  remove  him  at  pleasure  ;  but  if 
he  be  part  owner,  some  special  reason,  to  be  judged  of  by  the 
Court  of  Admiralty,  though  not  minutely  or  severely,  is  requisite 
before  the  court  will  interpose.  (6)  In  the  Scottish  admiral^  it 
ifi  also  held  that  ship  owners.may  dismiss  the  master  ut  any  time, 
without  cause  assigned,  and  the  majority  may  dismiss  him  in  hii 
character  of  master,  even  if  he  he  a  joint  owner,  (c)'  y^  The  mas- 

(c]  Hoikini  b.  Skjton,  Cmm  temp.  Hardw.  860;  Lord  Ifanifleld.FMner  s-DaTici 
1  T.  R.  lOBi  Lord  Ellen  borough,  Hnue/  n.  Chriatle,  9  Eut,  483. 

(a)  Ord-deUMu-.  de« Propri^tairei.ut.  4;  Code  de  Commerce,  art.  218;  H.Par- 
dcMUB,  li.  3G ;  M.  Delrlncourt,  Intt.  Droit  Com.  ti  204 ;  Baula^-Paty,  1.  S24-3S0.  la 
the  fourth  editioD  at  hii  Coan  de  Droit  Com.  iii.  n.  620,  M.  Pardeuui  teems  to  have 
-   withdraWD  his  objection  to  the  owner't  diBcretionary  power  to  ditmlM  tbe  inaater. 

{b)  The  New  Draper,  4  C.  Rob.  267 ;  Johan  &  Siegmuod,  1  Edw.  Adm.  342. 

(c)  Bell'i  CoRiiu.  1. 500,  G08.  Hr.  Cortu  concladea,  from  an  euumnation  of  the 
■abject,  that  bj  the  maritime  law  the  ownert  hare  a  right  to  remoTe  the  maiter,  who 
ii  a  part  owner,  at  their  pleatnre,  paying  him  for  hii  (bare  of  the  vesiel ;  but  if  be 
be  removed  without  good  cause,  after  an  eog&gement  for  a  particolar  Tojage,  be 
tlilnki  tlie;  are  bound  to  pay  him  damagea  for  hii  loitei  and  mponiibilitiei  incnmd 
aa  matter.    Treatise  on  the  Righti  and  Dutiei  of  Merchant  Seamen,  Boston,  1&41, 166. 

^1«.   Blalkle  v.  Slembridge,  6  C.  B.  r.  s.         Be«  D.  14. 1. 1.  S  34. 
BH,9ie;  Sack  r.  Ford,  IS  C.B.  ■.  B.90:  >  Ward  iLRockman,3e  N.  T.a«;  SI 

i>Ml,aOe,  □.  1.     [Contract!  with  aeameu  Barb.  419j  a»bs,  162,  n.  1;  St.  IT  A  18 

for   wagei   are  presumably  made    with  Vict,  c  104,  {240;  The  Royalist,  Brown, 

the  matter,  and  he  is  personally  liable,  h.  Lush.  46 ;  [U.  8.  Re7.  StaL  {  4SGa] 
Temple  n.  Tomer,  128  Mass.  126.] 

yi  Beascmable  no^co  of  ditmitsal  must  dismlttal  Is  for  good  canie.    Omb  k 

\n  general  be  giTen,  and  wage*  nutt  be  Wright,  1  C  P.  D.  691.     See  also  The 

paid  aocofdlng  to  tbe  nditraot,  unleas  the  Marfaia,  GO  L.  J.  Adm.  33. 
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ter  ia  bonnd  to  conduct  himself,  in  all  reBpects,  with  good  faith, 
diligence,  and  competent  skill,  and  be  is  responsible  to  the  ovnera, 
u  their  agent,  for  his  conduct,  (d)  ^  His  misoonduct  will  subject 
bim  to  the  forfeiture  of  his  wi^es,  if  it  be  gross  in  its  circum* 
stances,  and  attended  with  serious  damage  to  the  owner ;  and  ia 
cases  of  a  Tenial  nature,  the  dam^es  which  his  unwarrantable 
acts  may  have  produced  will  be  a  charge  upon  his  wages,  (e) 

(2.)  Ship  and  Fre^ht.  — The  master  may,  by  a  charter  party, 
bind  tbe  ship  and  freight.  This  he  may  do  in  a  foreign  port  in 
the  usual  coarse  of  the  ship's  employment ;  and  this  he  may  also 
do  at  home,  if  tbe  owner's  assent  can  be  presumed.  The  ship 
and  freight  are,  by  the  marine  law,  bound  to  the  performance  of 
tbe  contract  (f)  As  the  admiralty  has  no  jurisdictioQ  in  this 
case,  unless  according  to  the  unsettled  doctrine  laid  down  in 
De  Lovio  v.  Brnty  {g}*  and  as  the  courts  of  common  law  cannot 
carry  into  effect  t^e  principle  of  the  marine  law,  by  which  tbe 
ship  itself,  in  specie,  is  considered  as  security  to  the  char- 
terer, it  was  *  supposed  by  Abbott  that  the  owners  may  be  *  163 
made  responsible  for  the  stipulations  in  a  charter  party  so 
made  by  the  master,  by  a  special  action  on  the  case,  or  by  a  suit 
in  equity,  (a) 

\i)  The  Frencb  Uw  trill  not  allow  the  muter,  in  a  forei^  port,  to  pim  a  night 
Imn  hit  ihip,  nnlns  it  be  neveaMtr  in  tlie  boftneij  of  U>  eniplo7en.  Pardetana,  Ifl. 
in.  Tlw  iDutrr  cannot  quit  the  *«Mei  on  the  Tojage,  nnleH  from  necescitj  or  on  dna 
M&e.  Whether  be  be  emploTed  tar  a  tpedflc  Tojage,  or  the  Teseel  be  a  genenl 
tnding  veuel,  it  ii  hii  AtAj  ro  pertorm  hi*  contract,  and  finish  the  rojage,  or  bring 
tbe  thkI  home  if  pouible ;  and  in  caaei  of  capture,  to  remdti  with  tbe  »bip  tintU 
ncover;  be  hopeleM.     Willard  v.  Dorr,  8  Haaon,  101.    See  infia,  218. 

(()  Wilbird  v.  Dorr,  8  Maaon,  Ifil ;  Freeman  v.  Walker,  6  QreenL  6B.  Tbe  maiter 
of  ■  iteamboat,  emplored  tn  the  tnuiaportation  o(  pawengen,  like  the  maiter  of  a 
*Miri  engaged  in  the  merchant  tenJce,  can  bind  the  ownen  in  a  contract  for  freight 
lobe  carried  according  to  the  tUDal  cootae  of  the  boat;  and  he  it  anawerable  penon. 
■UffoTthe  diligence  of  all  pereom,eTen  for  a  pilot  appointed  bj  the  ownert,  and  for 
injniin  remlting  from  want  of  due  care.  Deniaon  v.  Sejmonr,  9  Wend.  1 ;  Porter  r. 
CiiiT7,TLa.2SS:  Patton  c.  Hagrath,  1  Rice  (S.  C),  162.  In  thfa  reipect,  the  maater 
of  a  merchant  reaael  or  iteamboat  diflera  from  the  commander  of  a  ahip  of  war  ia  the 
paUic  wrrice.    Nicholion  v.  Houniey,  1&  Eaat,  884. 

I/)  Ord.  de  la  Mar.  8,  tit  I,  art.  11,  and  Valin,  id.  i.  62fi.  But  the  mailer  cannot, 
Bnelj  in  tbe  character  of  maater,  bind  the  owner*  bj  a  charter  partj  under  aeal,  ao 
u  10  inbject  them  to  an  action  of  covenant.    Pickering  ».  Holt,  6  Greenl.  160. 

If)  See  1.  8QT.  (a)  Abbott  on  Shipping,  5tb  Am.  ed.  BoitDO,  1840, 101. 

■  Hephami  v.  Bleatel,  0  WalL  870;  dedalon.  New  England  In*.  Co.  v.  I>a» 
ThtAtUiitic,0  Jor.H.  a.  183.  bun,  11  Wall  1;  oMe,  I.  309,  n.  1. 

■  Row  lettled  in  accordance  with  that 
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(8.)  To  hypoiheeate  Skip,  Cargo,  and  Freight.  —  The  m&ster 
can  bind  the  owners,  not  only  in  respect  to  the  neual  employ- 
ment of  the  ship,  but  in  respect  to  the  meana  of  employing  her. 
His  power  relates  to  the  carriage  of  the  goods,  and  the  Bupplies 
requisite  for  the  ship,  and  he  can  bind  the  owners  personally  as 
to  the  repaii-8  and  necessaries  for  the  ship  ;  and  this  was  equally 
the  rule  in  the  Roman  law.  But  the  supplies  must  appear  to  be 
reasonable,  or  tlie  money  advanced  for  the.  purchase  of  them  to 
have  been  wanting,  and  there  must  be  nothing  in  the  case  to 
repel  the  ordinary  presumption  that  the  master  acted  under  Uie 
authority  of  the  owners,  (b'y  If  the  moneys  be  advanced  to  the 
master  while  abroad,  it  will  be  incumbent  on  the  creditor,  if  be 
means  to  chai^  the  owner,  to  show  the  apparent  or  presumed 
necessity  of  the  repairs  or  supplies  for  which  the  money  wu 
advanced;  and  this  strictness,  I'equisite  to  the  exercise  of  the 
master's  authority,  arises  from  the  facility  of  misapplication,  and 
the  temptation  to  abuse,  to  which  the  power  is  incident.  Bat 
if  the  money  was  fairly  and  reguhirly  lent  to  supply  the  necessi- 
ties of  the  ship,  the  misapplication  of  it  by  the  master  will  not 
affect  the  lender's  claim  upon  the  owner.  This  is  equally  the 
language  of  the  civil  law,  and  of  all  the  foreign  civitiana.  (e) 
The  great  case  of  Cary  v.  WhUe,  which  underwent  much  discos- 
sion,  established  the  principle  of  the  personal  responsibility  of 
the  owners,  provided  the  creditor  could  show  the  actual  ezistenoe 
of  the  necessity  of  those  things  which  gave  rise  to  bis 
*  164    demand ;  and  this  *  doctrine  is  considered  to  be  equally 


(&)  Dig.  14. 1.  [SS]  B,  10, 11 ;  Sp«ermu  v.  Degnre,  2  Tern.  948;  Smoidii  v.  Bimg- 
SingtOD,  1  Vea,  44S ;  Roas  u.  The  Ship  Active,  2  Wuh.  226 ;  Abbott  on  Shippfnft 
6th  Amer.  ed.  1B46,  tflO;  Webster  u.  Seek&mp,  4  B,  &  Aid.  362;  Tlie  Ship  Fortinde, 
8  Sumner,  228 ;  The  Lav  Reporter,  i.  [124.]  But  it  ii  an  niabliihed  prindple  tlwt 
the  Btilhority  of  the  maater  ai  to  the  emplojineat  nf  (he  ah[p,  or  repairing  the  ihip, 
or  (Uppl;iiig  the  ahip  with  proTiaioni,  abroad  a»  well  a»  at  home,  it  limited  b;  the 
expreaa  or  implied  anthority  of  the  lawi  of  iii*  own  country,  or  the  UMge  of  trade,  or 
tbe  baiineu  of  the  ihip,  or  the  InBtmctioni  of  the  owner,  and  he  cannot  bind  tbe 
■hip  OT  owner  beyond  theae  Unuta.  Story,  J.,  Pope  v.  Nickeraon,  8  Story,  477, 480. 
Judge  Slory,  in  (hia  caae,  after  citing  and  reaaoning  on  the  foreign  anthoritie*,  arriTea 
at  the  conclnaion  that  the  maater  can  make  no  contract  tn  a  forage  coimtiT  whidi 
ahall  bind  the  ownera  of  a  ahip,  except  aa  to  what  they  expreul;  antboriie,  or  tbe 
general  law  ot  hie  own  cnantry  haa  recognized,  and  that  then  it  will  Mnd  them  no 
further  than  that  law  binda  them,  whether  it  be  in  /wraairaM  or  in  iwa. 

{e]  Dig.  14. 1.  9;  Loccenlua,  lib.  2, c.  6,  n.l2;  S  Emerig.  440;  BotOay-Patr,  Conn 
de  Urcdt  Com.  i.  110;  Boccut,  de  Navlbua,  not.  28, 84.    See  '-M  171,  ITS,  n. 
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well  estabViBhed  in  the  jurisprudence  of  thia  country,  (a) 
Under  the  French  ordinance  of  1681,  the  master  might  hypoth- 
ecate the  ship  and  freight,  and  sell  the  cargo  to  raise  moneys  for 
the  necessities  of  the  ship  in  the  course  of  the  voyage,  but  be 
could  Dot   chai^  the  owners  personally.'     He  could  only  bind 

(a)  1  Bra.  V.  C.  284,  ed.  ITM ;  t.  c.  AbboU  on  Shipping,  6tli  Am.  ed.  18W,  178 ; 
Rodier  t>.  Basher,  1  Starkie,  27 ;  WftiDwrigtil  i>.  Cmrford,  4  Dsllai,  226 ;  MU*ard  c. 
Hallett,  2  C>Inet,  77  ;  Jkmei  i>.  Bixb;,  11  Mui.  S4 ;  The  Juv,  1  Dads.  461 ;  Tlie 
Ship  Fortitude,  3  Sumner,  228 ;  The  Iaw  Reporter,  i.  124.  Good  faith  Bndu  appmrent 
necenitj,  under  the  exerciie  of  the  Judgment  at  the  time,  mre  lufflcient  to  jnatif;  ttke 
bottomry  loau.  This  mitifcaled  neceuity  wai  allowed  bj  Hr.  Justice  Stoij  in  the 
CMC  Utt  clt«d,  after  great  research,  to  be  sufficient. 

>  PauMT  e/  lie  WaHer.  —  la]  Agmcj.—  r.  b.  90;  ante,  11.469,0.  1.    In  The  Htun- 

It  ha*  already  been  intimated  that  under  bui^,  2  Moore,  P.  C.  n.  s.  280,  Brown,  ft 

our  admiralty  law  the  master  may  bind  Lush.  25B,  the  Talidity  of  a  bottomry  bond 

the  *ei*el  in  some  caeei  where  he  could  on  a  foreign  ship,  freight,  and  English 

not  have  bonnd  the  general  owners.  The  cargo,  and  payable  in  England,  wai  said 

Freeuutn  v.  Bockingham,  18  How.  182,  to  be  determined,  «o  far  ai  the  cargo  «u 

18B,and  other  cases,  emit,  138,  n.  1,  quali-  concerned,  not  by  the  law  of  the  ship  or 

fying  the  language  of  some  English  catet;  of  thepon  where  the  bond  was  given,  but 

The  City  of  New  Tork,  8  Blatchf.  187 ;  by  the  general  maritime  Uw  as  adminto- 

Fox  B.  Holt.  86  Conn.  668,  672.     See  alio  tered  In  England.    This  was  explained  by 

the  act  of  March  3, 1861,  c  43,  fl  U.  S.  St  Willes,  J.,  tn  giving  the  judgment  of  the 

at  L.  036, 5  6,  ad  fin.   But  the  power  of  the  Exchequer  Chamber  in  Lloyd  v.  Quibert, 

matter  to  bind  his  owners  personally  has  as  only  meaning  thM  the  rule  of  evidence 

been  shown  to  be  only  a  branch  of  the  gen-  by  which  the  necesilty  of  the  bond  was 

eral  law  of  agency.  188,n.l.  Seel72,n.I.  to  be  shown  was  to  be  determined  by  the 

(*)  low  of  (Ae  Flag.  —  The  flag  of  the  Uxfiiri.    But  tee  The  Patria,  L.  R.  8  Ad. 

ship  b  thought  to  be  notice  to  all  the  ft  Ec.  436,  481.      [See   eaprclally   The 

world  that  the  master's  authority  ti  that  Gaetano  ft  Maria.  T  P.  D.  137,  where  The 

confened  by  the  law  of  that  flag.    PiM,  Hamburg  is  said  to  decide  only  that,  In  the 

1T4,  n.  I.    That  law  govema,  as  between  absence  of  evidence  that  the  foreign  law  it 

the  parties  to  a  contract   of  aSreight-  diBerent,  the  English  Uw  is  to  govern.] 
ment,  in  respect  of  sea  damage  and  its  (c)  At  lo  NtatnTy  Supplia.  —  When  a 

incidenta,  unless   the  contract   provides  material-man  asserts  a  claim  against  the 

olfaerwise.    Lloyd  e.  Quibert,  6  Best  ft  S.  owners  only,  the  necessity  of  repairs  need 

100, 117, 142;  L.  R.  1  Q.  B.  116,  citing  not  be  shown  afflmiatively,  and  fn  any 

163.  note   {b),  and   approving   Pope  v.  case  a  materlal.man  it   not  held  ti 


.   See  21T,  n.  (e).   But  compare  tame  diligence  in  inquiry  concerning  the 

The  Hamburg,  la/ni.  The  tame  principle*  necessity  of  them  as  the  lender  on  bot- 

were  applied  to  the  case  of  a  botlomTy  tomry.    The  Grapeshot,  9  Wall.  120, 136, 

boad^ven  under  peculiar  circumttance*  140;  post,   172,   n.   1.      Contra,  Ford   r. 

tonitemoMy  to  pay  for  necettary  sup-  Crocker,  48  Barb.  142;  Whitlenr.TItdale, 

pUst.    Tbe  Eamak,  L.  R  2  P.  C.  606,  48  Me.  461 ;  [Ounn  r.  Roberti,  0  L.  R.  C. 

■■nning  L.  R.  3  Ad.  ft  Ec.  289.     See,  P.  831.]    Even  if  a  Hen  upon  the  vettel 

ftrditr.  The  Bahia,  Brown,  ft  Lnih.  202;  Is  aiterted  by  an  admiralty  proceeding 

{Dm  Toodhad,  14  Blatdif.  490 ;]  11  Jnr.  w  ran,  the  presumption  Is  that  tbe  ihip, 
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their  property  under  his  charge  ;  and  the  new  code  of  comtoerrt 
has  followed  the  same  regulation.  It  declares  that  the  owner  a 
civilly  responsible  for  the  acta  of  the  master,  in  whatever  relates 

u  well  a*  maiter  aod  omier,  ii  liable,  (The  lien  forinpptlet  and  repairt  ii  dm 
and  that  cniU  to  the  Tettel  km  nece*-  good  ag^nit  a  pnrchaaer  of  ibt  Aip. 
■aiT.  when  it  appean  tliat  the  repain  The  Aaeroid,  2  P.  D,  1B9.  But  mc  The 
and  luppUei  were  ordered  bj  the  maiter,  Arctunu,  IB  Fed.  Rep.  743.  Aa  (o  usgn- 
and  that  they  wen  necesaaiy  for  the  ship  meat  of  luch  a  lien,  see  The  Rio  Ski- 
when  tjingin  port,  or  to  fit  her  for  an  in'  Unger,  1  Flip.4S0;  TheNapoleim,T  Bim. 
tended  royage,  unleu  it  is  ihown  that  893 ;  The  Sarah  J.  Weed,  2  Low.  t6k] 
the  maiter  had  fnnda,  or  that  the  owneri  (if)  When  Ourttertart  prriail.  —  Ii  hu 
had  sniBcient  credit,  and  that  the  furnisher  been  held  that  the  ownera  of  a  ship  tboigli 
or  lender  knew  it,  or  knew  other  facts  in  a  home  port  (i.  i,  generally  the  port  d 
infflclent  to  put  him  on  inquiry.  The  the  owner's  residence,  Wliite'a  B«nt  t. 
Lulu,  10  Wall,  les,  203;  The  Ealorama,  Smith,  7  Wall.  640.  66] ;  Bill  v.  Stesnei 
lb.  204 ;  The  Grapeshot,  lupu,  qualifying  Golden  Gate,  Newb.  Adm.  308  i  Doonell  r. 
the  tonguage  of  Thomaa  v  Osbom,  19  The  StarUght,  108  Mass.  ^7,  231 1  cam- 
How.  22;  I'ratt  0.  Read.ib.  869;  [Insiir-  pare  Weaver  i>.  The  S.Q.OwMS.lWtB. 
ance  Co.  e.  Baring,  20  Wall.  160 ;  The  Jr.  36fi,  366,  with  Thomas  v.  OsboM,  IB 
Emily  Sender,  17  Wall.e66:  The  Steam-  How.22,S9;  [Morgan o.Parham,  16 WslL 
boat  Metropolis,  0  Ben.  83;  The  Plymouth  471;  The  Rapid  Transit,  II  Fed  Hrf- 
Kock,  13 BUlchf.  605;  TheB.M.  Whipple,  322;  The  AUee  Tainter,  U  BUtdif.41; 
7  Saw.  69;  The  Hew  Champion,  17  Fed.  The  George T.Kemp,2Low. 477;  Miu4- 
Bep.SlOandcaseieited.  SeeTheBarque  ell  r.  Cbambeit,  48  Mich.  150.  See  ilw 
Woodland,  T  Ben.  110.  Tlie  Hen  only  Bowen  o.  Peters  and  cases  foUowlng.inl', 
attaches  where  advances  are  actuaUy  166,  n.  1]J  are  responsible  for  ueeaaaij 
made  at  the  time.  The  Robertson,  8  Bisa  supplies  famished  on  the  order  of  the  cap- 
IBO.]  See  The  Washloglon  Irving,  2  Beo-  Uin,  unless  it  should  appear  that  tbey  wen 
edict,  318;  The  Sarah  SUrr,  1  Spragne,  so  ftimished  eiclosively  on  his  credit 
468;  The  A.  R.  Dnnlap,  cited  4  Am.  Prorostr.  Patchin,e  Seld.  236;  Gladiig 
IdwRev.67S;  The  Perla,  Swabey,S68;  p.  Geoi^,  8  Grant's  Cases.  290 ;  Winsorr. 
4  Jur.  H.  a.  741.  The  necessity  for  the  Maddock,  64  Penn.  SL  231  ;  [WlUUmsi. 
supplies  is  proved  where  such  circnm-  Windley,  86  N.  C.  107.]  Contra,  Dyer  r. 
stances  of  exigency  are  shown  aa  would  Snow,  47  Me.  254.  And  it  is  laid  down  by 
induce  a  prudent  owner,  if  present,  to  the  Supreme  Court  of  the  Tlaited  Stam 
order  them,  or  to  provide  funds  for  the  that  although  the  presence  of  the  owiht 
coat  of  them  on  the  security  of  the  chip,  insforeignport  (i.s.  of  another  slate  thsn 
The  Lulu,  10  Wall.  192,201;  The  Grape-  that  to  which  the  vessel  belongs,  TheLuln, 
shot,  n^ira ,- Txuf,  172,  n.  1.  See  Bliss  v.  10  Wall.  192,200;  lb.  213;  Negus  e.  Simp- 
Ropes,  9  Allen,  389;  Negus  o.  Simpson,  son,  99  Mass.  388}  defeats  the  implied  su- 
99Mass.88S;  Whitten  r.  Tisdale,  43  Me.  Ihorilyof  themaster.it  wonldnotdestroy 
451.  Indeed,  It  is  said,  9  Wall.  141,  that  such  credit  as  is  necetsary  to  furnish  food 
the  neoesrity  for  them  i*  proved  by  the  to  the  mariners,  and  save  the  vessel  and 
master's  ordering  them  mi  the  credit  of  cargo  from  the  perils  of  the  seas.  The 
the  ship,  in  favor  of  the  malerial-nMn,  or  Ealorama,  lOWalL  204, 214.  See  The  Guy. 
of  the  ordinary  lender  of  money,  to  meet  9  Wall  768 ;  G  Blatchf .  496 ;  1  Ben.  1 12. 
the  wants  of  the  ship,  who  act*  in  good  Aa  to  master's  powa  to  give  a  bot- 
faitb.    Compare  172,  n.  1,  as  to  bottomrj.  tomry  bond,  see  172.  n.  1. 
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to  Uie  vessel  and  the  voyage,  but  the  responfiibility  ceofiea  on  the 
abandonment  of  the  vessel  and  freight.  The  power  of  the  master 
ia  limited  to  raise  money  for  the  necessities  of  the  voyage,  by  bor- 
rowing on  bottomry,  or  pledging,  or  selling  goods  to  the  amount 
of  the  sum  wanted,  (i)  The  French  civilians  are  zealous  in  the 
Tindication  of  the  equity  and  wisdom  of  their  law,  which,  on 
abandonment  of  the  ship  and  freight,  dischai'ges  the  owners  as  to 
the  eontmcta,  as  well  as  to  the  defaults  of  the  master.  Emerson 
has  bestowed  an  elaborate  discussion  on  the  point ;  and  tliis  was 
equally  the  maritime  law  of  the  middle  ages,  (e)  The  law  on  this 
sabject  is  the  same  in  Holland  as  in  France  ;  (d)  and  the  learned 
Grotios,  in  a  work  where  we  should  hardly  have  expected  to  find 
such  a  municipal  provision,  (e)  condemns  the  rule  in  the  Roman 
Uw  making  part  owners  personally  bound,  t»  loUdo,  for  these 
pecuniary  contracts  of  the  master,  as  very  improperly  introduced, 
and  as  being  equally  contrary  to  natural  equity  and  public 
aUlity. 

•Sir  William  Scott,  in  the  case  of  the  Gratitwiine,  (a)  •  165 
doubts  whether  the  master  has  autlioiity,  even  in  a  case  of 
consummate  distress,  and  in  a  foreign  port,  to  bind  the  owners 
beyond  the  value  of  the  ship  and  freight.  But  he  admits,  in  that 
cage,  after  an  admirable  discussion  of  the  prindples  and  authori- 
ties in  the  marine  law  on  the  subject,  that  the  master  has  power 
to  hypothecate  the  cai^o  in  a  foreign  port,  in  a  case  of  severe  ne- 
cessity, for  the  repairs  of  the  ship,  and  that  the  Court  of  Admiralty 
would  enforce  the  lien.  However,  from  the  cases  already  referred 
to,  it  would  seem  to  be  settled  in  the  English  and  American  law, 
that  the  owner  may  be  personally  bound  by  the  act  of  the  master, 
in  respect  to  the  repairs  and  supplies  necessaiy  for  the  ship  while 
abroad,  and  without  other  means  to  procure  them ;  and  if  the 
owner  be  personally  bound,  it  must  be,  as  it  was  in  the  Roman 
Uw,  to  the  extent  of  the  requisite  advances.  Emerigon,  while  he 
idmitted  that  the  master  might  hypothecate  the  ship  and  sell  the 
cargo,  to  raise  money  to  meet  the  necessities  of  the  ship,  denied 

(MOrdllr.  2.tiL8,DwPraprUtalK«.ul.2;  Code  de  Comment,  art.  SIS,  2M. 
|c|  Codt,  art.  316;  Bmeripm,  CoDt.  ■  U  OroMS,  c  4,  tec.  11 ;  BotOtj-Ptiij,  I 

V)  Van  Leenwen'a  CMnm.  on  the  Dutch  Law,  b.  4,  c.  2,  mc  S. 
I<l  Qnb  da  Jura  Belli  el  Pacta,  b.  2,  c  11,  KG.  13. 
(a)  SC.  Bob.  340^274. 
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that  he  could  bind  the  owners  personfilly  hj  a  bill  of  exchange 
drawn  on  them  for  the  moneyB  raised.  But  Valin  held  otherwise ; 
aod  Boulay-Paty  is  of  opinion  that  the  ne?  oode  gives  the  captaio 
a  dincretion  on  this  point,  and  he  coocun  with  Valin  and  tho 
ancient  nautical  legislation.  (A) 

(4.)  Lien  in  England  for  Waget  and  ExpetuUtnret.  —  It  hu 
been  a  question  of  some  doubt,  and  even  contrariety  of  opinion 
ill  the  books,  whether  the  master  had  a  lien  on  tfae  ship  or  freight 
for  hia  wages,  supplies,  or  advances  on  account  of  the  ship,  either 
at  home  or  abroad.  But  the  question  appears  to  be  now  cleariy 
and  definitely  settled  in  England,  that  the  master  contracts  upon 
the  credit  of  the  owners,  and  not  of  the  ship,  and  he  has  no  lien 
on  the  ship,  fi-eigbt,  or  cargo,  for  any  debt  of  his  own,  as  for 
wages,  or  stores  furnished,  or  repurs  done  at  hia  expeiwe, 

*  166    either  at  home  or  on  *  the  voyage.    The  principle  was  set- 

tled by  Lord  Mansfield,  in  the  case  of  Wilkint  v.  Cbnitt- 
chael,  (a)  gainst  the  master's  claim  to  a  lien  on  the  ship  for  wagea, 
OF  money  expended  for  stores,  or  repairs  done  in  England,  and  it 
was  there  shown  to  have  been  the  previous  law  and  usage,  (i)  It 
was  afterwards  solemnly  adjudged,  in  Jhutey  v.  Christie,  (c)  that 
the  master  had  no  lien  on  the  ship  for  money  expended,  or  debts 
incurred,  for  repairs  made  to  it  on  the  voyage  ;  and  in  SmU\  v. 
Plummer,  (d)  it  was  decided  by  equal  authority  that  the  master 
had  no  lien  on  the  freight  for  his  wagea  or  dbbursenienls  on 
account  of  the  ship  during  the  voyage,  or  for  the  premiums  paid  by 
him  abroad  for  the  purpose  of  procuring  the  cargo.  The  captiin 
is  distinguished  from  all  other  persons  belonging  to  the  ship,  and 
he  is  considered  as  contracting  personally  with  the  owner,  whila 

{h)  2  EiMrriBon.  166 ;  Valin,  Comra.  Ut.  dn  CapitmliM,  ut.  19 ;  BonUj-Paty. «.  T^ 
74.  There  ii  k  diOereace  in  the  foreign  ordiaancei  and  amoag;  the  foreign  Jnriitt  «■ 
the  question  whether  the  owDera  of  the  good*  «old  dnring  the  voyage,  (or  the  mcm- 
iiaries  of  the  thip,  when  the  ship  iubiequenlly  periahn  In  the  voyage,  by  resMO  rf 
w]iich  all  renwdy  upon  the  ihlp  i>  gone,  hare  a  remedy  againit  the  maater  or  ovwn 
of  the  iblp  pemnally.  Mr.  Justice  Story,  in  Pope  v.  Nlck«non,  8  Stoij,  403;  18^ 
conclndea,  that  In  Justice  the  owners  oaghc  to  be  personally  bound  for  the  conliacU 
of  the  matter,  not  exceeding  Uipir  Interest  in  the  ship  and  freight. 

(a)  Doug.  101.  (ft)  Kagg  r.  King,  Str.  868;  Read  r.  Chapman,  lb.  937. 

(c)  0  East,  426.  CWra,  Watkinsoa  ■>.  Bemardiiton,  3  F.  Wms.  367,  and  I^d 
Kldon's  ojdnloo;  Abbott  on  Slilpping,  &th  Am.  ed.  Boston,  1846,  185;  but  see  i^ 
169,  171. 

id)  1  B.  A  Aid.  67S.      See   also  to  tlie  same  point,   Atkinaon  ■■  Cotat««rfk. 
6Duwi.  A  Ry.  652;  [Gibson  d.  Ingo.  Q  IIai«,  112,  122.] 
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the  mate  and  marinerB  fnntraot  with  the  master  on  the  oredit  of 
the  ship.  The  rule  has  its  fouodstion  in  policy  and  the  benefit 
of  navigatioo,  and  it  would  be  a  great  inconvenience,  if,  on  the 
change  of  captain  for  misbehavior,  or  any  other  reason,  he  would 
be  entitled  to  keep  possession  of  the  ship  until  he  was  paid,  or  to 
enforce  the  lien  whUe  abroad,  and  compel  a  sacrifice  of  the  ship,  (e) 
Sir  William  Scott,  in  the  case  of  the  Favorite,  (/)  observed,  thut 
it  bad  been  repeatedly  decided  that  the  master  could  not  sue  in 
the  admirHlty  for  hie  wages,  because  he  stood  on  the  security  of 
his  personal  contract  with  his  owner,  not  relating  to  the  bottom 
of  the  ship.  The  langa^e  of  the  case  of  Smith  v.  Plummer  was 
equally  that  he  had  no  lien  on  the  cargo  for  money  expended, 
or  debts  incarred  by  him  for  repairs,  or  the  necessary  pur. 
poses  of  the  voyage.  He  •  can  hypothecate  and  create  a  "  16T 
hen  in  favor  of  others,  but  he  himself  must  stand  on  the 
penonal  credit  of  his  owners.' 

|c)  Lord  HmuOeM,  Id  Wilkiiu  v.  Carmiehwl,  Dong.  10ft. 

(/)  2  C  Rob.  232. 

>  Jtfaito-'*  Hat.  — In  Briitow  «  Whit-  agent  applied,  and  that  If    the  owner 

man,  4  De  O.  i  J.  826.  334,  the  raaionf  adopted  theipecial  contract  by  which  the 

lor  denying  the  matter't  lien  are  thought  muter  incurred  special  ex  peiiKi,  lie  miut 

Id  be,  that  lie  li  only  the  KTrallt  of  the  bear  the  bordeni  of  it  alio,  in  equity,  aod 

owner,  and  cannot,  at  against  him,  have  wai  only  entitled  to  the  net  freight    9 

any  poMSMlon  of  the  ihlp  or  Uie  freight ;  H,  L.  C.  301.     See  The  Larch,  2  Curtii, 

(hu  it  abonld  be  remembered  that  ad-  427,  432.    By  the  Uercbant   Shipping 

■faalEy  lien*  do  not  depend  on  poaw»  Act,  1864  (17  &  18  Tict.  c  104,  j  101), 

iioa;)  tlie  inoonTenience  of  deprlring  the  the  matter  U  given  the  same  lien  for 

ownerof  Iiii  ahip  and  hii  freight  until  be  wagei  that  leamen  have.  [See  The  Fair- 

h>«  llrtt  Kttled  alt   accoanK  with  the  port,  G2  L,  J.  Ad.  21 ;  The  Eugbiie,  4  L. 

matter,  and  the  power  which  the  matter  R.  Ad.   128.]    And  tliii  Ueo  hat  been 

hat  of  pledging  the  credit  ot  the  owner  enf  onwd  in  the  admiralty  coarta  ol  the 

and  of  hypothecating  the  reatel,  together  United  States.    The  Havana,  1  Spragne, 

with  the  fact  that  ho  ndght  have  pro-  408.     On  the  other  hand,  in  England, 

•Mted  himtdf  by  bargain  with  the  own-  thii  lectlon  hat  been  treated  at  ooty  reg- 

m.    These  prtDciplet  were  admitted  in  nlating    the  remedy,  and    hat  on  that 

lilt  Honte  of  lordt,  hnt  the  decidon  wat  groond  been    applied    in  favor  of    the 

rerened  on  the  ground  that  in  the  par-  matter  of  an  American  vetteL    The  Mil- 

ticnttr  cate  the  contract  wat  pn'ma  /aoa  ford,  Swabey,  862 ;    i  Jur.  h.  *.  417 ; 

unantborind,  and    that,  therefore,  the  pel,  170,  n.  1.  »i 

onjuary  rulet    between    principal  and  The  later  American  catet  deny  that 

z*  One  employed  by  the  mailer   to  I  Q.  B.  D.  807.    In  The  Limerick,  84  L. 

nve  the  cargo  from  a  itranded  vettel  T.  708,  a  matter  wat  held  to  have  no  lien 

«tt  held  to  have  a  Ilea,  at  It  wat  tald  for  dltburtemeati  rendered  necettary  by 

the  matter  himtelf  would  have  had  for  hit  own  default. 
duing  the  tame  acti.    Hingtton  e.  Wendt, 
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(5.)  Lien  in  the    United  Statei The  doctrine  before  ns  in 

the  English  law  remains  yet  to  be  definitely  declared  and  settled 
in  this  country. 

The  case  of  the  ship  Grand  TSirk  (a)  is  a  decision  in  tha 
Circuit  Court  of  the  United  States  for  New  York,  on  the  poiEt 
that  the  master's  wages  and  perquisites  were  no  lien  on  the  ship; 
and  it  was  so  ruled,  also,  in  Fither  v.  Willing.  (6)  In  thnw 
cases,  the  English  authorities  were  reviewed  and  cited  by  tha 
court,  and  the  principle  advanced  in  them  was  not  questioned, 
and  seemed  to  be  assumed  as  settled  law.  But  in  the  case  o{ 
0-ardner  v.  The  Ship  New  Jeney,  (/)  it  was  rather  loosely  men- 
tioned, that  the  master's  claim  for  disbursements  abroad  wast 
lien  on  the  ship  ;  and  more  recently,  in  the  Circuit  Goort  of  the 
United  States  for  Massachusetts,  (d)  the  rule  was  laid  down  tbst 
the  master  had  a  lien  upon  the  fi-eight  for  all  his  advances  and 
respOQsibilities  abroad  upon  account  of  the  ship,  and  it  seemed 
to  be  the  strong  inclination  of  the  court  to  acknowledge  tbe 
master's  lien  on  the  ship  for  the  same  object.  The  question, 
therefore,  though  considered  to  be  settled  in  England,  is  still  t 
vexed  and  floating  one  in  onr  own  maritime  law.  (e) 

(a)  1  Paine,  TS.  (A)  8  Sn^.  ft  R.  118. 

(c)  1  Peten.  Adm.  227.  [d)  Stijp  Pncket,  S  Mison,  SS6. 

(<)  In  tlie  cue  of  the  Ship  Packet  there  ii  no  reference  to  the  deci^on  in  Sadlk 
p.  Plummer.  though  that  deciilon  contained  a  critical  review  of  >U  the  anthoritin, 
and  pat  at  reil,  in  WeatTnitwt«r  Hall,  the  verj  point  aa  to  the  lien  on  freight,  and  ia 
oppotition  to  the  role  laid  down  in  the  Ship  Packet.  In  IngenoU  r.  Van  Bokkrlia. 
7  Cowen,  670,  6  Wend,  S15,  i.  c.  it  waa  decided,  after  a  review  of  the  Amenun 
Buthoritiea,  that  a  master  had  a  lien  on  the  freight  and  cargo  for  hi*  neeenarj 
adTancM  made,  nnd  reaponaibilltiea  incurred,  for  the  nae  of  a  thlp  in  a  foreign  port. 
Theiame  principle  had  been  preTioual;  aunmed  and  declared  by  the  Sapreme  Court 

the  maater  hat  a  lieo  on  the  ihip  for  ii  the  mother  of  wages  doei  not  applj  to 

wagei.     The  DDbuqne,  2  AbboU,  U.  S.  him  on   the  other,  and  the  owneia  an 

UO;  Ex  parte  Clark,  1  Spragne,  80,  70;  liable  for  them  up  to  tbe  time  of  th«  Ha- 

Itevent  v.  Lewie,  2  P^ne,  302 ;  Tlad»le  r.  aolution  of  the  connct  b;  c«ptw«  o* 

Onuit,  IS  Barb.  411.    And  tbe  Mine  waa  ihipwreck.     Hoore  v.  Stiatt,   IG   Has. 

held  a*  t«  adTaoce*  and  diihuraemenU  424;  Hawkini  K.TwItell,  6  EI.&BI.  8S3; 

abroad  in  The  Larch,  2  Curli«,  427 ;  bat  HcGlLTcrr   v.    Stackpole,    S8    Me.    SS. 

the  lien  waa  recogniced  in  Ex  parte  Clark,  The  explanation  ii  to  be  found  nfirct,  1S6 ; 

m9m]andnole;KeII)'t>.Cuihing,4BBarb.  188,0.1.   Miller  d.  Woodfall,  8  H.  A  Bi 

360 ;  Sorter  '■  Brewer,  18  Row.  Pr.  276 ;  493,  400,  600.    And  he  ii  entitled  to  r«a- 

BtorteTant  v.  Brewer,  4  Bobw.  028,  630.  aonable  compenaation  for  aerTicea  neoea- 

Aa  the  master  hai  no  lien  for  hii  wage*  aarllj  rendered  after  the  wreck, 

on  the  one  band,  »o  the  nuucim  that  trdght  c.  Seed,  30  He.  416. 
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(6.)  Lien  of  Material-men.  —  •  Thecivil  law,  and  the    •  168 
lav  of  those  countries  which  have  adopted  ita  priooiples, 
give  a  lien  upon  the  ahip,  without  any  expreas  coattact  for  such 
I  ckim,  to  the   person  who  repairs  or   fita  out  the  ship,  or  ad- 
nnccG  money  for  that  purpose,  whether  abroad  or  at  home.  Qt) 

at  UunchuMtti,  fn  I^ne  v.  Penninum,  i  Man.  92 ;  Lewii  v.  Hancock,  14  Id.  72 ; 
Cnw'mg  B.  Snow,  ib.  416;  and  vai  alio  declared  bj  the  Sapreme  Court  of  Mew 
Hunpihiit,  Id  Shaw  >.  OooUn,  T  N.  H.  19.  The  general  current  and  language  of 
tLe  American  cam  leeni  now  ta  have  lettleil  the  question,  that  the  matter  has  incb 
1  lien  for  hii  adrancei  and  reiponiiMUtie*  ai  againet  the  owner,  though  there  ihould 
be  no  qoeition  aa  to  the  owner*!  lolvenc]:  and  penonal  respoiuibilitj.  The  Ameri- 
ao  cam  have  taken  the  moil  reaionable  lide  of  the  qneation.  In  Diinkwater  v. 
Brig  Spartan,  Wu«,  110,  it  wai  adjudged,  in  the  Diatrict  Court  of  Maine,  after  a  fall 
ud  learned  examination  of  Uie  caws,  tliat  the  mailer  had  a  lien  on  the  freight  for 
hii  neceiMrj  dlibiirsementa  for  inddenCal  espentei,  and  the  Uabilltie*  which  he  con- 
Incu  for  tbeK  expetuv*  during  the  vof  nge,  and  aUo  fir  lui  own  wagis.  But,  bj  the 
cue  of  IngcTMlI  r.  Van  Bokkelin.  tu  settled  in  the  Court  of  Error*  of  New  York, 
ibe  En^idi  law  was  recognlted,  tbat  the  nuuter  had  no  lien  on  the  freight,  nor  on 
Ibe  TBMel,  for  bis  wagtM.  See  also  to  ■.  r.,  Phillips  v.  Scatletgood,  Gilpin,  1 ;  Bteam- 
Iwst  OrtMoi  r.  Phabos,  11  Peten,  176.  B^  tUegaieral  mnriline  luw,  every  contract 
of  the  master  within  the  scope  of  his  aulhoritj,  as  the  contract  of  affreightment  by 
disrler  pan;,  or  bill  of  lading,  binds  the  Teasel,  aod  glres  the  creditor  a  lien  upon  it 
tor  hii  secnritj.  The  Paragon,  Ware.  322.  It  seems  at  length  to  be  the  esUblished 
doctrine  in  tlvis  coantry,  that  the  master  can  sue  in  the  admiralty  in  patcmai»,  and, 
tasqnallfled  extent,  IN  rcn,  when  he  has  a  lien  on  the  freight,  or  on  any  fund  in 
tonrt  Willard  v.  Dorr,  3  Haaon,  01 ;  Hammond  n.  Essex  F.  A  M.  Ins.  Co.,  4  id.  106 ; 
The  Brig  Oeoi^,  1  Sumner,  161,  1G7 ;  Drinkwater  ■.  The  Brig  Spartan,  Ware,  140 ; 
Abbott  on  Shipping,  Gth  Am.  ed.  Boston,  781. 

(a)  Dig.  14.1.  1;  lb.  43.  &.  2«,  34 ;  1  Yoefs  Conim.20,  2,29{  CasaregU.  DisclS; 
1  Talin's  Comm.  863,  367.  The  new  French  code,  art.  101,  gives  the  order  of  privi- 
leged debts  wiuch  are  Hen*  upon  the  ship,  and  take  preference  of  each  other,  and  to 
sll  other  debt*,  in  the  order  in  which  they  are  placed.  The  first  four  items  which 
ksre  prefeicnce,  relate  to  costs  of  suit  and  port  charges,  as,  (1.)  Legal  costs ;  (2.) 
Pilotage;  (3  J  Expenses  of  guarding  the  vesset ;  (4.)  Storage.  Then  follow,  (G.)  The 
expenses  of  repairing  the  vessel  at  the  last  port  j  (6.)  Wages  of  the  mMter  and  crew 
in  the  last  voyage ;  by  the  Consolato,  and  tbe  ordinances  of  Oleron,  and  of  1081,  the 
•s^  of  sailors,  for  the  last  voyage,  had  the  preference  over  all  other  olstms ;  (7.) 
Honeys  borrowed  by  the  captain  in  the  last  voyage  for  the  necessary  expenses  of  the 
•hip,  and  the  reimbursement  of  the  price  of  the  goods  sold  by  him  for  the  same 
abject ;  if  the  captain  made  snccessive  loans,  or  sales  of  cargo,  from  necessity,  the 
isit  loan  and  sale,  in  point  of  time,  is  preferred,  if  made  st  a  different  port ;  (8.) 
l^bts  due  to  the  vendor,  material-men,  and  shipwrights,  if  the  ship  has  not  made  a 
Toy^e.and  to  those  who  foraish  stores  aitd  Decessary  supplies  before  her  departoie, 
if  she  had  already  made  a  voyage ;  tlie  Consolato  and  the  ordinance  of  1681  gave 
ihose  creditora  a  preference  to  all  others ;  the  vendor  loses  his  preference  after  the 
■hip  baa  sailed ;  (6.)  Sums  lent  on  bottomry  for  the  reparation  and  equipment  of  tlie 
resad  before  her  deparmre ;  (10.)  Premiums  of  Insurance  on  the  ship  for  the  last 
royage.  Coda  de  Commerce,  art.  101 ;  Pardessus,  Droit  Com.  Hi.  n.  054 ;  Boolay- 
Paty,  Costs  de  Droit  Com.  L  110-121.    Wben  the  master  is  ready  to  sul,  the  ship  is 
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*  169    The  English  lav  iUIowb  of  such  *  a  lien,  from  the  neces- 

sity of  the  case,  for  repairs  and  Beceaaaries  while  the  ship 
a  abroad  ;  but  it  has  uot  adopted  such  a  rule  as  to  repaira  made, 
and  necessaries  furnished  to  the  ship  while  at  home,  (a)  except 
it  be  in  favor  of  the  shipwright  who  has  repaired  her,  and  lut 
not  parted  with  the  possension.  In  that  case,  he  is  entitled  to 
retain  possession  until  be  is  paid  for  his  repairs.  Bat  if  he  W 
once  parted  with  the  pousesiuoo  of  the  ship,  or  has  worked  npou 
it  without  taking  possession,  he  is  not  deemed  a  privileged  cred- 
itor having  a  clium  upon  the  ship  itself  (A)  In  this  country,  it 
was  formerly,  and  rather  loosely  declared,  in  some  of  the  adnit- 
ralty  courts  of  the  United  States,  that  the  person  who  repaired, 
or  furnished  supplies  for  a  ship,  had  a  lien  on  the  ship  for  hts 
demand,  (c)  But  the  doctrine  was  examined,  and  the  rale 
declared,  with  great  precision,  by  the  Supreme  Court  of  the 
United  States,  in  the  case  of  the  General  Smith,  (d)  and  reas- 
serted in  the  case  of  the  St.  Jago  de  Cuba,  (e)  The  rule  of  the 
Kngliuh  common  law  ( ^ )  is  explicitly  adopted,  that  material- 
men and  mechanics,  furnishing  repairs  to  a  domestic  ship,  have 
no  particular  lien  upon  tlie  ship  itself,  or  its  proceeds,  in  oonrt, 
under  a  decree  and  sale,  for  the  recovery  of  their  demands, 
with  the  exception  of  the  shipwright,  who  has  possession  of  the 
ship.    As  long  as  he  retains  possesion,  he  has  a  lien  for  Iu> 

repairs.    The  distinction  is,  that  if  repairs  have    been 
'  170    made,  or  *  necessaries  furnished,  to  a  foreign  ship,  or  to  a 

not  liable  to  attachmeDt,  except  for  debt*  i«laUvB  to  the  rojage  abont  to  be  coa- 
Bwnced.    Fudewos,  Droit  Com,  111.  83. 

(a)  WstktiiHiii  t).  Bernudliton,  S  P.  Wm«.  367 ;  Bniton  e.  Bnee,  1  Vea.  154;  £i 
parU  Shank,  1  Atk.  384 ;  Wllkint  v.  CanuiolMel.  Dong.  101 ;  Uaney  >.  Chriatie,  II 
V«.  6H;  a.  a.  9  Bart,  420. 

{b)  Franklin  t>.  Horier,  4  B.  «  Aid.  841 ;  Ex  parU  Bland.  3  Row,  «1.  Abbott  oa 
fihipi^ng,  part  2,  c.  8,  aec.  ft-14,  eontatni  a  hlitorjr  of  the  Bngliab  catrn  an  tbe  poiat 
The  rule  1*  lettled  in  Scotland  in  perfect  canformit;  to  the  Engltob  law.  S«e  Ha»- 
illon  V.  Wood,  and  Wood  v.  Creditor!  of  Wstr,  1  BeU'i  Commentaria*.  GST,  vbo  asjr* 
that  the  deriation  in  England  from  that  maritime  mle  which  prevails  wiOk  otfaci 
nationi  hai  proceeded  rather  from  peculiar  noUont  of  Jarisdiction  than  from  any 
general  principle  of  law  or  eipediency,  and  that  it  hai  been  ealabliihed  fai  SooUand 
b7  mere  adoption. 

(c)  SteTen*  v.  The  Sandwich,  District  Coort  for  ICaiyland,  1  Peten,  AAaa.  3S3; 
note;  Oaidner  v.  The  Ship  New  Jeney,  ib.  828. 

(4)  4  Wheat  438. 

(>)  »  M^beaL  400.    8w  alM  PeTronz  v.  Howard,  T  Peten,  8H,  ■.  p. 

(/)  Bnxton  ■>.  Sitee,  1  Vet.  IM;  8  Kmpp,  06. 
[246] 


inyGoogIc 


lECt.   ZLTI.]  OP  PBBSOHAL  PROPEBTT.  "170 

tidp  in  the  port  of  a  state  to  whidi  she  does  Dot  belong,  the 
geoeral  marine  law,  foUowiDg  the  oivil  lav,  gives  the  party  a 
lien  on  the  ship  itself  for  its  security,  and  he  may  mainlaiii  a 
suit  tn  r«iR,  in  the  admiralty,  to  enforce  bis  right,  (a)  But  iu 
respect  to  repurs  and  necessariee  in  the  port  or  state  to  which 
the  ship  belongs,  the  case  is  governed  by  the  mtmicipal  law  of 
that  state,  and  no  lien  is  implied,  unless  it  has  been  recoguized 
by  that  law.  (l>)    If  a  material-man  gives  personal  credit,  even 

(a)  Tbe  Ship  Forlltnde,  8  Snnmer,  228;  L>w  Reporter,  t.  124.  It  bu  been 
nggecled  hi  tom«  of  the  cMet  tlut  mi^  pikce  where  the  Tenet  Mid  the  owner 
•K  K>t  togetfaer  ii  to  be  deemed  a  foreign  port,  in  retpect  to  the  power  of  the 
■Miter,  in  a  proper  caie,  to  tnbject  the  Teuel  to  «  lien.     6  Dui>  {Ky.),  27, 28. 

[b)  The  Qeneial  Smith,  i  Whnit.  488 ;  Storj,  J.,  hi  the  caae  of  the  Brig  Neator, 
ISanmer,  74,  79 1  The  Schooner  Uarion.  1  Story,  68;  Read  v.  The  Hull  of  »  Kew 
Brig,  ib.  240.  See  alio  mpra,  I  379,  380.  The  qoeelion  concerning  the  eilent  of 
the  idininltr  jiiritdiutioD  In  the  United  State*,  in  the  caae  of  aertlce  beatowed,  and 
■uppUea  or  mane;*  (uniialied  for  a  Teuel,  wai  elaborately  and  iniereatingly  conaid- 
ered  in  nana  v.  Child,  in  the  DIatrict  Court  of  Hahie.  8  K.  T,  Leg.  Oba.  147, 
|D8Te(a,7I.]  It  wa*  declared  that  by  the  general  maritime  law  of  Enrope  mate- 
riat-DMi  bad  a  privileged  lien  on  a  veaiel  for  repaln  and  anppUee,  bnt  that  in 
thii  eonnti7  ihty  Iiad  no  inch  lien  for  repair*  ttiade  or  anppliea  fomiihed,  i'n  a 
ftrt  ef  tie  mau  to  loAicA  iKt  vatd  be/ongtd,  unleu  allowed  by  the  local  law ;  though, 
U  the  Teeael  waa  In  the  port  of  a  slate  to  which  ihe  did  not  belong,  ahe  waa 
opwidered  ^Jbrtign  vtud,  and  the  general  maritime  law  applied.  It  waa  further 
adjudged,  that  tlie  lender  of  money,  or  one  whoee  goodi  were  aold  in  the  conrae 
of  tlie  royage  for  tlie  neceaaary  want*  of  the  veaiel,  had  the  aame  prirllege  aa 
the  mat^al-men,  and  the  ahip  atood  hypothecated  for  hii  eecntlty.  They  were 
conddered  a*  gtring  credit  to  the  veaael  and  to  the  owner,  and  could  maintain  a 
Bbel  lo  tbe  admiralty  in  rrm  againat  Ihe  veaael,  and  in  ptrtomm  agahiat  the  owner. 
Beferencei  were  made  to  the  drii  law  and  to  the  foreign  maritime  Juriili  in  aup- 
pert  of  theae  eetabllihed  poaitions,  by  the  learned  Jadge;  but  it  waa  farther  ob- 
■erred,  that  the  admiralty  had  no  direct  Juriidiction  ocer  tnuU,  nor  at  to  malttn 
*f  aecaaai,  merely  a*  accounta,  even  In  maritime  aflalra.  The  admiralty  takea  cog- 
nizance of  accounta  only  a*  Incidental  to  other  mattera  within  it*  juriBdictlon,  Nor 
tonld  the  admiralty  enforce  the  tprcific  ptr/ormanct  of  any  agreement  relatlTe  to  mari- 
time aftaira.  Theae  are  matter!  of  equity  Jurisdiction.  Tbis  declaration  a«  to  the 
limitaliona  of  admiralty  Jariidlclto.i  is  important,  and  clean  doubts  and  dlfflculties 
that  may  have  been  looaely  started  on  the  point.  State  laws  frequently  make  pro- 
•idiin  for  the  aecorlty  of  material-men,  Thua,  In  Illliioia,  boats,  and  veiaels  of  all 
deeeriptiona,  built  or  repaired  or  equipped  hi  that  state,  are  liable  to  be  attacbed  for 
debti  contracted  by  tbe  owner,  inaaler,  sapercargo,  or  assignee,  for  work  and  snppliea 
by  neehanlca,  tndeamen,  ftc.  Reriaed  I«ws  of  Illinois,  ed.  IS33,  05.  A  simitar  law 
•ilau  In  Indiana,  Beviaed  Butntes  of  Indiana,  ISSB,  130 ;  and  In  Fennsylvania,  Pnr- 
dm'sDig.  TS;  and  in  Uiasonri,  by  itatnte,  b  lSS8;andin  Maine,  by  statute  of  liKh 

'  February,  1880 ;  and  In  EngUod,  by  statute,  in  1S40.  In  Connecticut  no  such  lien 
nkts  by  their  mnnlclpal  law.  Buddington  e.  Stewart,  14  Conn.  404.  A  apedfle  lien 
SB  ebattela,  in  the  hands  of  a  fradesman,  or  artlBcer,  or  bailee,  for  Ihe  labor  and 
aUU  beaiowed  OD  Uwin,  waa  a  part  of  tbe  oommon  Uw.    Cbapman  v.  AUn.  Oo. 
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in  the  case  of  materifLlB  furnished  to  a  foreign  ship,  he  loses  hit 
lien  8o  far  aa  to  exclude  him  &om  a  suit  in  rem,  yet  he  will  be 
entitled,  upon  petition,  to  be  paid  out  of  the  remnants  and  sni- 
plus  remaining  in  the  registry,  (c)  This  rule  is  subject  to  the 
qualification  that  an  express  contract  for  a  stipulated  sum  is  not 
of  itself  a  waiver  of  the  lien,  unless  the  contract  coutain  some 
stipulations  incouuistent  with  the  oontinoance  of  the  lien,  (i) ' 

Car.  2T1 ;  Jackioo  v.  CnmmlDt,  6  M,  &  W.  340 ;  Hlntyre  v.  Cvrer,  2  Warn  t  S. 
892.  The  Sapreine  Court  of  t)ie  United  Statei  hai,  in  the  cmam  above  dted,  Mtnmed, 
(bat  the  port  of  another  itate  wai,  ai  reapecta  tbi»  role,  a  home  port.  The  Conrt  at 
Sniioni,  in  Scotland,  hu  alio  held  that  Hnll,  in  England,  waa,  in  respect  to  Seoidi 
ownen,  a  foreign  port.  Stewart  v.  Hall,  1  Bell'*  Comni.  626,  note.  But  that  dedmn 
waa  rerened  in  the  Hoiue  of  Lords,  a<  being  ft  point  unneceaaar; ;  tuid  the  qtuUioa 
it  ttill  open,  a«  to  what  ihall  be  deemed  a  home  port  in  reapect  to  repain-  Mr  Bell 
luggeita  that  the  natural  coune  would  be,  to  adopt  the  rale  of  the  naTigatiiHi  Uwi, 
and  lo  hold  ail  Britlah  porta  ai  home  ports,  becaose  accesi  to  the  cuatom  bonae  title 
and  commmiiuatton  with  the  owners  are  so  easjr,  and  maf  be  so  prompt.    See 

(c)  Zane  0.  The  Brig  President,  4  Wash.  453. 

((f)  Peyroux  v.  Howard,  7  Peters,  824.  In  the  caae  of  the  Brig  TTeator,  I  Snmner, 
78,  it  waa  held  that  giring  credit  for  a  flxed  time  for  supplies  did  not  eztinguisli 
the  ilea  for  the  supplies.  A  lien  maj  exiit  for  a  debt  K/lBeadam  in/utarn,  and  nuaj 
instances  of  the  kind  were  dated  ftt  the  case.  Nor  doe*  the  fact  that  the  master 
and  owner  are  personally  liiible  for  the  soppUes  destroy  the  lien.  In  the  case  of  Tlie 
Waldo,  in  the  District  Coort  of  Maine,  1841,  [Davets,  161,]  it  was  beld  tint 
the  shipper  mtij  not  onlj  sue  the  ownen  for  the  injur;  lo  gocdt  for  tlie  dataolt*  of 
the  master,  bat  he  has  a  Uai  on  the  ship. 

'  Lira  fir  Si^pliato  Domnaic  Shift. —  where  there  It  no  inch  proceeding  in  the 
Some  of  the  atatei  hare  given  material-  admiralty,  and  not  assuming  to  createa 
men  a  lien  for  repairs  and  suppliea  to  maritime  lien,  may  perhaps  take  cDrct 
Tesseli  at  tlieir  home  ports  bj  itatote;  without  encountering  the  decisions  mea- 
and  the  question  baa  been  much  mooted  tionedanIe,i.30Q,ii.l,orr«isiiig  tbekbove 
how  far  such  liens  aie  to  be  enforced  la  questions. 
the  admiralty,  and  how  far  they  con  be        If,  however,  the  atatate  praporta  to 


in  the  state  court*.  create  a  lien  analogous  to  a  n 

It  may  aomeUmes  be  bard  to  decide  lien,  and  independent  of  special  statutory 

whether  the  so-called  lien  is  more  anaio-  process  by  which  the  stale  conita   mm 

gon*  to  a  maritime  lien  or  to  an  attach-  empowered  to  enforce  it,   the  que«t>oa 

ment  at  common  law,  Leon  v.  Gatcenn,  arises  whether  the  lien  doea  not  follaw 

II  Wall  186,189;  Williamson  v.  Bogan,  the  nature  of  the  service  or  contract  to 

46  LL  604, 618;  and  It  has  been  laid  down  which  it  i*  annexed,  and  is  not  to  ba 

that  there  is  a  clear  distinction  between  enforced  in  the  admiralty,  and  there  itol;, 

a  maritime  lien  and  a  right  to  a  proceed-  by  a  proceeding  in  nm,  just  •«  the  claim 

ing  n  rem,  The  Mary  Ann,  L.  R  1  Ad.  could   previonaly  have  be< 

&  Be.  S,  11 ,  The  Two  Ellens.  L.  R.  4  P.  there  by  a  proceeding  in  ;* 

C.  161 ;   see  The  Maggie  Hammond,  9  tween  1869  and  1872  this  w 

Wall.  436,  466;  »o  that  a  statute  merely  by  the  12th  Admiralty  Rule ;  bnt  befoi* 

giving  ■  proceeding  M  rsm  in  a  state  court  that,  inch  suits  were  entertained  in  TIm 
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In  New  York,  by  statute,  (e)  aliipwrights,  material  men, 

uid  sappliera  of  ships  *  have  a  lieu  for  the  amount  of  their    *  171 

[i]  Bj  the  New  York  RevUed  Sututei,  debu  contmoted  within  tlie  Btate  by 
Um  BMMer,  owner,  agent,  or  coiufgnee  of  erery  veiwl  are  ■  lien  when  contracted 
for  woik  dooe  or  material!  fumiibed  for  bnilding.  repairing,  Biting,  or  equipping 
the  tcskI,  or  for  proTiaioni  and  ttorei  furnished,  or  for  vrhnrfage,  and  expeniet  of 
kwping  tbe  veiael  in  port.  The  lien  i*  preferred  to  any  other  lien,  except  mar- 
ineii'  wagei,  and  It  ceaiea  after  twelve  days  from  the  departure  of  the  Teiael  from 

St.  Lawrence,   1   Black,  622,   and  The  ia  not  to  be  ao  coniidered,  it  muaC  be  on 

PolooMc,  2  Black,  681,  on  the  ground  the  ground  that  the  lien  and  the  right  t« 

that  the  court  might  entertain  tlieni  In  the   proi^eeding  are    diatinguiihabte,  io 

ita  diBcretionaT7  powvr  to   regulate  iu  which  caae  the  latter  aeenia  to  be  within 

own  pnctice.     See  alao  The  America,  1  the  power  of  the  court  to  regulate.    If  it 

Lowell,    1TB;   2    Am.   Law    Rev.   468;  ahould  be  admitted  that  a  diatinction  ex- 

Brookman  o.  Hamill,  43  S.  Y.  654,  661 ;  ists  between  Ibe  lien  and  the  right  to  a 

The  Barriaon,  S  Abbott,  0.  S.  74  j  The  proceeding  in  rtm  aa  the  authoritiea  cited 

Hilford.ontc.lST.n.l.   It  waa  mainlaiaed  ahow,  but  ahould  l>e  argued  that  to  deny 

in  two  able  arliclea,  6  Am.  Law  Rev.  681,  the  latter  la  ■ubataDtlally  to  render  the 

OM,  7  id.  1,  tliat  the  Rule  referred  to  waa  former  worthleaa,  it  ia  nevertheleu  not 

in  aubatance  the  denial  of  a  right,  and  wholly  clear  why  Ibe  United  Stalea  court! 

not  (imply  a  regulation  of  procedure,  on  mny  not  decline  to  appl.v  a  new  proceaa 

the  ground  that  the  !tatutor7  Hen  waa  for  the  purpoge  of  enhancing  tlie  value  of 

maritime  and  aaubatantire  right,  and  that  the  right,  and  atop  abort  at  recognizing 

the  only  method  of  enforcing  it  waa  by  a  the  right  when  brought  before  them  bj 

proceeding  n  rem.     It  la  asaumed  in  thia  meaua  of  eiiating  proceaaea ;  juat  aa  the 

argument  that  a  right  to  a  proceeding  in  Engliah  admiralty   will  not  gi>e  a  pro 

rem  and  a  maritime  lien  are  couTertible  ceeding  to  enforce  a  common-law  poaaea- 

lenna,  and  that  to  denj  dther  it  to  deny  aory  Hen,  but,  on  the  other  hand,  will  not 

Ibe  other.     7  Am.  Law  Rev.  9.    If  tliii  enforce  a  anbaequent  marititne  lieu  unlit 

be  ao,  it  b  not  perceived  whj  a  atate  law  the  party  enlilled  to  the  former  ii  ntit- 

purporting  to  give  a  maritime  Hen  ia  not  fled.     Cargo  ix  Galam,  2   Moot«,  P.  C. 

in  asbatiuice  an  attempt  to  impoae  a  new  h.  b.  216,  2^.  ft 

proceaa  on  a  court  onlalde  of  ita  Juriadic-  Whatever  may  be  the  duty  of  Uie  ad- 

tion.    If,  oD  the  other  hand,  the  atate  law  mirnlty  courts  aa  to  enforcing  a  lien  ere- 

x'  A  state  haa  the  power  lo  proceed  The  Canada,  T  Saw.  173,  ISe;  The  Johit 

by   comoMiD-law   remediei    against    the  Farron,  14   Blalchf.  24.    But  aee   The 

proper^  of  a  non-mident  within  ita  Jn-  Sutptos,   Sm.    of    the    Ship    Edith,    11 

riidictim,  and  apply  it  to  the  payment  Blatchf.  461.    It  baa  been  aaid  that  the 

ol  debts  due  there.    Pennoyer  b.  NeQ,  05  ground  on  which  admiralty  enforcea  the 

V.  S.  714.     And  to  proceed  by  aoch  rem-  lien  is  that  of  a  presumed  intent  to  give 

ediea  even  in  caaea  where  the  admiralty  credit  to  the  veaael,  inferred  from  the 

baa  joriadiction.    Steamboat  Co.  u.  Chase,  right  of  attachment  given  by  the  atato 

16  WaU.  622.     And  a  atate  may  give  a  law.     gceamera  Raleigh,  Ac,  2  Hugh.  44. 

lim  on  >  ship  for  tuppliea  which  will  be  But  the  state  courts  have  no  power  to 

enforced  in  admiralty  by  a  proceeding  in  enforce  audi  Hens,   or  otherwise  to  act 

ma.     It  !•  one  of  the  cases  In  which  the  by  proceedings  in  rem  aa  to  matters  with- 

states   Btm^X  ad  until  Congress  assumes  In    the    admiralty   jurisdiction.      Caae* 

controL     Tbe LotUwanna, 21  WaU.  668;  tupra;  Norton  v.  Switeer,  98  D.&  86^ 
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debts,  whether  the  ship  be  owned  within  the  state  or  not; 
but  the  lieu  ceases  after  due  security  is  given,  or  when  the  vessel 
leaved  the  atate.  (a) 

the  port  At  which  ahe  wai  when  the  dehc  waa  cootrmcted,  to  watar  oXbtT  pat  id 
the  state,  and  immediatelj  on  the  veuel  leaTing  the  itate.  Ererj  inch  tcmc),  aDlm 
■he  be  under  leiiuTe  at  the  time,  by  Tinne  of  proceai  Irom  an  admlrMltr  conn 
of  the  United  Slalei,  or  had  been  aold  by  order  of  inch  court,  and  the  dvbt  contoacted 
ixior  to  inch  tale,  may  be  attached  and  aold  to  taUifj  the  cjaim,  tc^ether  with 
all  other  claimi  of  the  like  kind,  duly  exhibited  and  Tcrifled.  The  proceedingi  nndcr 
the  proccu  n[  attachment,  the  lale  of  the  Teuel,  and  dtitrlbulion  of  the  prace«di 
are  ipedally  detailed  and  prescribed.  N.  T.  Bexiied  Statutea,  ii.  493-600.  In  kt- 
eral  of  the  other  itatei,  the  Uen  Ii  equally  extended,  by  itatate,  to  repain  made 
In  a  home  port  In  Loobisna.  tlie  worknen  who  repair  Teueli  hare  a  lien  on  iUm, 
though  there  be  no  contract  in  writing;  but  the  privilege  U  loftlf  they  tuftertlie 
*e«el  to  depart     Qvil  Code,  art.  2T4B. 

(a)  In  the  caw  of  the  United  Sutea  v.  Wilder,  S  Sniruier,  806,  it  wai  Muid- 
ered  and  held,  that  aorereignty  did  not  necesaarily  imply  an  esemplion  of  iti  pfo|gftT 
from  the  proceM  and  Juriidiction  of  the  courta  of  juatiue.    Lieni  of  material-iMii, 

ated  and  annexed  to  a  maritime  aerrice  SlieppanI  v.  Steele,  43  N.  T.  GS,  aad  in 

by  atate  law*,  the  opinion  of  the  Supreme  Brookman  o.  Baniill,  ib.  564.    In  tbr  Lai- 

Conrt  on  the  kindred  aubject  of  tlie  riglit  ter  ca«e  the  autement  hi  The  Bdfut, 

of  atale  courta  to  enforce  inch  a  Uen  tnjira,  Ii  auppoaed  to  refer  only  to  thoM 

aeema  to  l>e  that  although  common'law  contract*   which  are  not  maritiiae,  ud 

courta  are  not  competent  to  enforce  a  over  which  tlie  admiralty  haa  no  Juriidic- 

mariiime  lien  by  a  proceeding  in  rtm,  a  tion  of  any  tort.   In  inch  caaea,  of  come, 

lien  annexed  to   maritime    aerrlcea   by  alien  andproceaa  I'a  ma  may  be  giTeniD 

statute,  and  not  arising  independent  of  tlie  atate  courta.    Sheppard    *.  Slede, 

it.  1*  Dot  a  maritime  tien,  and  therefore  ia  lupra ;  Foaler  v.  The  Richard  BuitNd, 

notwiililn  the  eicluiiTe  Jurisdiction  of  lOOMaai.  409.    But  the  atatement  c<  Ua 

the  admiralty,  but  may  be  enforced  by  Supreme  Court  doea  not  aeem  to  k  lim- 

the  atate  courta  by  such  a  proceeding.  Ited  to  anch  coDlracta.    Anle,  L  390,  a.  L 

Hie  Belfast.  7  Wall.  024,  616 ;  Leon  v.  (Ct.  Edith,  11  Am.  L.  lU-g.  n.  a.  814.) 
Oalceran,  11  Wall  1S6, 101 ;  The  Steam-         When  the  discnasion  had  reached  diii 

boat  Victory,  40  Mo.  244;  The  Steam-  print,  the  New  York  Filot  caae,  £i  porfi 

boat  Mapnolla.  46  Mo.  67;   Doonell  o.  McKiel,  13Wall.236,aanctionedtbe^ 

The  Starlight,  103  Haas.  S2T ;  William-  ciple  that  If  a  traoaactltoi  and  tbr  obUgt- 

ton  p.  Bogan,  46  111.  604 ;  Southern  D17  tlon  arising  out  of  It  are  of  adodnllj 

Dock  Co.  r.  Gibson.  22  La.   An.623;4  juriadlction.aothalaault  in^MmnHamv 

Am.  Law  Ser.  664     See  Voae  v.  Cock-  be  maintained,  and   there    la   attaebd 

croft.  44  N.  T.  415.     Conira,  The  Harri-  thereto  a  valid  lien,  in  its  nature  enfoRC- 

ton,  2  Abbott,  U.  S.  74,  70;   The   Jo»e-  able  by  admiralty  proceaa.  it  is  no  objw- 

phine,  SOU.  T.  19, explained, however, In  tion  to  the  jurisdiction   of    the  fedcnl 

866,  866 ;  Weston  b.  Morse,  40  Wis.  466 ;  B.  £96.    If  the  slate  law  merely  purpoiV 

Steamer  Petrel  r.  Dumont,  28  Ohio  Sl  to  give  aa  action  n  ptnenam,  tbers  «ill 

602 ;    Poole    e.   Rnmit,   GO   N.  T.  664.  be  no  grotiad  for  a  proceeding  la  rm  bi 

And  a  law  which  contemplates  such  ac-  admiralty.   The  Hanhaaaet,  18  Fed.  Btp. 

tlon  ia  In  conflict  with  the  Judiciary  Act  018.     Bee  further,  £l&g  v.  Gieeoway,  TI 

Stewart  v.  Potomac  Ferry  Co.,  12  Fed.  N.  T.  411 
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It  ia  very  dearly  settled,  that  the  master,  when  abroad  and  id 
the  abaence  of  the  owner,  may  hypothecate  the  uhip,  freight,  aud 
cai^,  to  caiae  money  requisite  for  the  completion  ot  the  voy- 
^e.  (  b')  This  authority  is,  however,  limited  to  objects  connected 
with  the  voyi^ ;  and  it  must  appear,  in  this  case,  as  well  as 
when  he  binds  the  owner  personally,  that  the  advances  were 

ulTon,  wage*,  and  for  svenige,  Sat.,  exist  ftgainit  governnient  property  ai  well 
u  the  pTDperQ'  of  ladiridiulg.  There  it  no  exception,  in  thli  respect,  between 
pnbUc  property  of  a  comiaercUl  cliarftcter,  and  private  propertj,  either  upon  gen- 
eral principlei  of  Justice  <n  jure  gtruium.    United  States  D,  Wilder,  S  Sumner,  S08.' 

16)  Lord  Hausfleld,  in  Wilkliis  d.  Carmlcliael,  Doug.  101 ;  The  Gratitadine, 
IC.  Rob.  240]  Sir  Joseph  Jck}-!,  In  WatUnson  d.  BemardisCon,  3  P.  Wms.  367;  The 
ease  of  the  Ship  Fortitude,  in  the  C.  C.  U.  8.  for  Mass,  decided  In  August,  18S8, 
3  Sunnerj  228,  contains  a  learned  conflrnution  ot  the  doctrine  of  the  miiritiine  law, 
that  tkt  matter  of  a  ship  has  antborlty  in  a  foreign  port  to  procure  supplies  and 
repain  necesaarj  for  the  safety  of  the  ship  and  performance  of  the  voyage.  The 
■eeewariea,  though  not  such  as  are  absolutely  indispensable,  must  be  reasonably 
lit  and  proper;  and  if  the  master  has  not  suitable  funds,  or  cannot  obtain  money  on 
the  personal  credit  of  the  owner,  he  may  raise  It  on  bottomry.  The  lender  Is 
baud  to  exercise  a  reasonable  diUgence  to  ascertain  that  the  supplies  and  repsin 
ara  neceM«ry,  or  apparently  so ;  and  It  Is  sufficient  if  he  acts  with  good  faith ;  and 
so  will  the  master  if  be  acts  vlth  reasonable  diligence,  discretion,  and  skill,  A 
tegolar  sorrey  is  ;inna  facie  evidence  of  the  necessity  of  the  repidrs,  so  as  to  Justify 
the  master  and  the  lender.  The  presumption  is  in  favor  of  the  master  and  the 
lender;  and  the  enat  pnbandi  to  the  L-ontrary  lies  on  the  owner  who  resists  the  bot- 
ttHnry  bond.  In  that  case,  all  the  foreign  civilians  are  examined  in  relation  to 
the  degree  of  necesdty  that  will  Justify  the  hypothecation. 

court*  that  the  lien  wa«  created  solely  by  statutory  lien,  see  The  Hiawatha,  5  Saw. 

a  sute  statute.    T  Am.  E^w  Ber.  IT,  la  160;  The  Dan  Brown,  9  Ben.  30»;  Porter 

Soon  after  this  decision,  the  12th  Admi-  f.  The  Sea  Witch,  3  Woods,  TO ;  The  De 

talty  Rule  was  amended  so  as  to  read,  Smet,  10  Fed.  Rep.  488 1 

"  In  all  aoits  by  material-men  for  snpplle*  *  A  distinction  has  been  taken  between 

or  repftir*,  or  other  necessaries,  the  libel-  the  rlg^t  of  detention  and  the  right  of 

lant  may  proceed  againet  the  ship  and  process  m  rtn  as  against  the  sovere^, 

fitight  (It  mn,  or  against  the  master  or  and  the  latter  has  been  denied,  where  the 

owner  alone  in  pereonan."   18  Walt,  xlv ;  sovereign  luu  taken  possession  of  the  rtt. 

<rf.  7   Am.   L.  R.  11^    On  the  question  Brlggs  v.  Ufe  Boats,  11  Allen,  157. 183. 

whether  domestic  material-men    have  a  Butwhen  the  soverelKn  has  not  yet  taken 

Hen  by  our  admiralty  law,  the  probable  actual  possession,  and  there  is  therefon: 

ori^D  of  the  maritime  lien  a*  an  offshoot  no  danger  of  hli  possesglon  belnft  Invaded 

from  what  is  stated  218,  n.  1 ;  ii.  260,  n.  by  the  process  of  the  court ;  or  when  Che 

1,  may  affect  the  weight  of  European  sovereign  voluntarily  place*  the  ru  in  the 

precedents.    As  to  later  invented  reasons  posseasioo  of  the  court,  as  In  the  cose  of 

(rf  policy  (cf,  ii.  451,  n- 1,  (b)]  onr  policy  prize  brought  In  for  condemnation,  the 

ot  recording  incumbrances  r^es  a  doubt  lien  may  be  enforced  against  the  prop- 

whether  secret  liens  are  to  be  more  fa-  erty.   The  Davis,  10  Wall.  16 ;  6  Blatohf. 

vored  In  this  than  in  other  cases  where  188;  The  Siren,  7  Wall.  162.    Ct.  I  297, 

the  debtor  etui  be  sued.  [Aa  to  priority  of  n.  1. 
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made  for  repairs  or  supplies  necessary  for  the  voyage  or  the  safe^ 
of  the  ship,  and  that  the  repairs  and  supplies  could  not  be  pro- 
cured upon  reasonable  terniB,  or  vith  funds  within  the  master's 
control,  or  upon  the  credit  of  the  owner,  independent  of  the 
hypothecation.  The  master's  right  exists  only  in  cases  of  neces- 
sity, and  when  be  cannot  otherwise  procure  the  money,  and  has 
uo  funds  of  the  owner  or  of  bis  own,  which  he  can  command, 
and  apply  to  the  purpose.  (<;)  He  is  to  act  with  reasonable  dis- 
cretion, and  is  not  absolutely  bound  to  apply  the  money  of  othera 
in  hand,  except  it  belong  to  the  owner,  in  preference  to  a  resort 
to  bottomry  ;  and  it  has  been  suggested  by  very  h^b  authority, 
that  there  may  be  special  cases  in  which  the  master  may  taii>e 
money  by  hypothecation,  even  though  he  has  his  own  money  on 
board.  But  if  he  should  raise  money  by  bottomry  tn  such  a 
case,  the  admiralty  will  marshal  the  assets  in  favor  of  the  shippers 
of  the  cai^o,  so  as  to  bring  their  property  last  into  contribu- 
tion. (t2)  The  power  of  the  master  to  cJiarge  the  owners  rela- 
tive to  the  repairs  and  freight  of  the  ship  does  not  exist  when 
the  owners  are  present,  or  when  the  ship  is  at  their  resi- 

*  172    dence.  (e)  '     *  But  if  only  a  minority  of  the  owners  are 

(c)  The  Aurora,  1  Wheat  102 ;  The  Ship  Fortitude,  tupra.  The  necei ■it]'  HM 
will  juitif;  the  reaort  to  a  boltomrr  bond  it  more  preuing  and  comtnaitdiOK  than  the 
neceuttf  which  will  JDitify  the  muter  in  resort  to  an  ordinary  cootiact  lor  repain. 

{d)  The  Ship  Packet,  3  Hason,  266.  The  lien  of  tlie  maiter  for  repain  mad* 
\>y  his  means  at  a  foreign  port  ma;  exist  withoat  an;  express  b^potliecatioo.  Ih. ; 
American  Insurance  Company  n.  Colter,  3  PiUge,  323.  It  Is  clearij  the  rule  of 
.the  maritime  law,  supported  by  the  foreign  autliorlties,  that  the  owner  of  the  cargo, 
sold  by  the  master  for  the  necesiitiei  of  the  ship,  has  au  Implied  lieu  npcm  tW 
ship  for  his  indemnity,  thongb  there  be  no  express  hypothecation.  The  ownen  are 
liable  to  pay  the  shipper*  the  full  amount  of  the  proceeds  of  the  ship  appropn- 
ated  by  the  master,  within  the  scope  of  Ids  authority,  for  the  use  of  the  sMp.  Abbott 
on  Shipping,  part  8,  c.  0. 

(e)  Code  de  Commerce,  art  232;  Ord.  de  la  Marine,  2,  tit  1;  Pattonr.  The 
Randolph,  Gilpin,  4GT.  Jn  the  case  of  The  Ship  LafEoia  n.  Barulaj,  1  Wash.  49,  it 
wat  held  that  the  captain  could  not  raiie  money  by  hypothecation,  whea  one  of 
the  owuert  resided  at  the  port  But  In  a  home  port  the  master  may  bind  the  owner 
for  necessary  and  ordinary  repairs  and  eqaipments  under  a  presumed  antborilj. 
Webster  d.  Seekamp,  4  B.  &  Aid.  352.  This  Is  Uhewlse  the  rule  in  the  Scotch  U«. 
1  Bell's  Comm.  624.  It  is  held,  that  a  port  in  •  sUIe  In  which  the  owner  does 
not  re«ide  Is  not  a  hant  port  in  the  maritime  law,  as  applicable  to  the  United  Stam; 
and  the  master  of  a  vessel  may  in  such  a  port  hypothecate  the  vessel  by  a  bottomtj 
bond  for  neceraary  repMrt,  it  the  owner  has  no  agent  there,  though  he  reaide  in 
another  state,    Selden  o,  Hendricluoo,  1  Brock.  896.    Perhaps,  howerer,  the  ffls- 

>  Seel04,i>-1. 
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present,  oi  reside  at  the  place,  then  the  capbun^s  pover  remuns 
good,  (a)  *    It  is  incumbent  upon  the  creditor  who  clums  an 

tiactkn)  between  fmrign  and  iomm  perl*,  fai  tcUtka  to  the  nuuter's  power  in  IkeM 
cue*,  ongbt  to  mt  Dot  in  r«Utioa  to  tbe  gOTrmmeiit  of  the  coaottj,  bnt  to  ttte  prox- 
iinlir  or  remoleneu,  the  facilitj  or  dtfltcnltr  of  commanlCKUoD  between  Uie  ^Uee 
where  (he  muter  acta  uid  tiie  plmx  where  the  owner  reside*.  Tbii  wu  the  doctrine 
declared  in  the  caae  of  Hooper  tr.  Whitnef,  in  the  CominercUI  Court  at  New  Oiieani, 
1830,  and  it  ia  renianabie  and  Jnit ;  and  the  other  role  would  be  jerj  anieMonable 
ia  man/  caiei,  ai,  for  inilance,  between  the  dty  of  New  York  and  Jenej  Citj. 
{IM.  n.  1 ;  172,  n.  l.]  In  Johni  o.  SimoDB,  2  (J.  a  «26,  held,  that  in  a  home  «•  writ 
•I  fa  a  foreipi  port,  the  master  hai  an  Implied  antborlty  to  pledge  the  credit  of  the 
owner,  and  borrow  money  (or  the  iwe  of  the  ihip,  if  the  owner  be  abecDt,  and  no 
reaeoiMble  conmunication  with  him.  Elerea  milei  diatant  are  not  aofficient  to 
imply  the  power.  Arthur  v.  Barton,  0  U.  A  W.  18B,  ■.  r. ;  Abbott  on  Shippiag,  Cth 
Am.  ed.  Boiton,  IB46, 176, 179. 

(a)  Boulay-Paty,  Conr*  de  Droit  Com.  it  STl. 

■  8(iMc>iMrr.  —  Ai  has  already  hem  laid  Anatralaatan  8.  N.  Co.  p.  HoT«e,L.B.4 

ll8.n.l,  (164,  D.  I.  where  the  law  which  P.  C.  222 ;  174.  n.  1.  x>    Bnt  the  law  wm 

gorema  the  transaction  ia  explidoed,]  the  formerly  leaa  itrict  In   England,  for  aa 

power  of  the  maater  for  moat  pnrpoeea  late  aa  1847  the  Lord   Chancellor  taid 

ia  only  a  branch  of  the  general  law  of  there  wm  no  anthorily  for  the  doctrine  ; 

•ftcney.    It  ia  held  to  be  abaolnlely  ne-  and    (here   are  American    caaea   which 

cwwry  that  he  ahonld  commnnlcate,  or  treat  tadlity  of  eommnnicatloD  with  the 

attempt  to  commonicate,  with  the  own-  ownera  aa  no  more  than  a  drcnmatance 

m  of  the  ahip  and  cargo  reapectiTely  for  the  joiy  to  ctHuider  in  determining 

before  hypothecating  thembyabottomry  whether  Uie  loan  waa  neceaaary.    Olae- 

bond,  if  it  la  reasonable  to  expect  that  he  cott  v.  Lang,  2  Phniipe,  SIO,  321 ;   The 

may  obtain  an  answer  within  a  time  not  Boyal  Areb,  Swabey.  209,  2T0 ;  Steama 

ineoaTeiiient  with  reference  to  the  <^  p.  Doe,  13  Gray,  482.    On  the  other  hand, 

enmttances  of  the  caae.    For  It  la  on  the  if  there  he  no  power  of  communlcatloa 

grodnd  that  the  owners  have  no  mean*  with  them  correspondent  with  the  neoe*- 

of  expressing  their  wlabet  that  the  inaa-  lity,  the  uthorlty  to  borrow  money  ex- 

ter  ia  inreatad  with  anthorily  by  a  pre-  lata,  althoDgb  they  are  in  the  same  conn- 

*omption  of  law  arising  ont  of  the  woe*-  try.    And  In  a  great  emergency,  if  the 

sity  of  the  case.     The  Panama,  L.  R.  8  master  caimot  raise  the  money  on  the 

P.  C.  19B;  The  Hamburg,  2  Moore, P.  C.  credit  of  the  owneta,  be  may  raise  it  on 

■.  *.  380,  820 ;  Brown.  &  Lash.  253 ;  10  bottomry.    The  Oriental,  7  Moore,  P.  C. 

Jnr.  X.  a  flOOj  The  OrimUl,  7  Moore,  P.  308, 410.    See  Anstrelaalan  a  N.  Co.  t>. 

C.  SOB,  410  i  The  Bonaparte.  8  Hoore,  P-  Hone,  L.  R.  4  P.  C.  322, 2S2. 
a  4£0;  afBnnhtg  a.  c.  3  W.  Rob.  208;         In  the  absence  <tf  proof  that  repaln  or 

The  OliTler,  Lnsh.  484 ;  The  Lime,  L  supplies  could  have  been  obtained  on  the 

K.  S  Ad.  4  Ec.  3&1 ;  The  Panama,  lb.  300 ;  pmonal  credit  of  the  ownera  without  bot- 


j>  Tlie  Onward,  4  L.  R.  Ad.  &  Ec,  38 ;  tomry  or  hypothecation.  It  is  dear  that 
KleinwortB.The  Cas*aMBrittlnia,2  App.  It  I*  only  «n^  mesanfji  that  can  Jiutify 
Caa.  US.  And  the  oommimicallon  moat  resort  to  a  bottomry  bond.  The  Julia 
suta  tb*  naceerity  oi  reMTtiog  to  a  hot-    Blake,  107  V.  B.  418. 
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liypothecatton,  to  prove  Uie  actual  existence  of  t^  oeeeasi^, 
or  of  0.0  apparent  neceesity,  of  tboae  things  which  gave  rise  to 
his  demand,  and  which  are  reasonably  fit  and  proper  for  the  ship, 
or  for  the  Toyage,  under  the  circumstances  of  the  case ;  and  he 
Diust  have  acted,  after  he  has  used  reasonable  diligence,  with 
good  ^th  in  his  inquiries,  though  be  need  not  see  to  the  actiial 
and  bona  fide  application  of  the  money,  (h)  The  loan  must  not 
exceed  the  necessity,  and  it  must  be  made,  and  under  circimi- 
stances  to  afford  relief  (c)  This  power  of  the  master  to  borrow 
money  on  bottomry,  and  hypothecate  the  ship  for  the  repayment, 
may  exist  as  well  at  the  port  of  destanation  as  at  any  other  foreign 
I»ort,  when  the  necessity  for  the  exercise  of  the  right  becontes 
manifest,  (rf)  A  doubt  has  been  raised  whether  an  hypotheca- 
tion would  be  valid  when  made  to  the  consignee  of  the  owner. 
The  power  in  that  instance  would  be  very  liable  to  abuse  and 
collusion,  and  the  averment  of  the  necessity  and  integrity  of  the 
transaction  ought  to  undergo  a  severer  scrutiny,  but  the  weight 

(fi)  The  Ship  ForUtnde,  C.  C.  U.  S.  for  Hau.,  Augut,  1S38,  [8  Bnmiw,  S3S:] 
Story  on  Agency,  {  122;  [mli,  IH,  n.  l.| 

(f)  Sncher  n.  Conrnghun,  Peten,  Adm.  £06;  Cnpliino  v.  Peiex,  S  Dallw,  IM; 
The  Aurora,  1  Wheat.  B6;  Bocher  u.  Biuher,  1  Stark.  27;  Boocaa,  de  NstDim, 
not  S3. 

{d)  Re«de  V.  Commercial  Imnmice  Company,  8  Johnt.  8G2. 

tomry,  a  necesdty  tor  credit  iaettabliBhed  forrign   oonrt,  the   maaler  may  nba 

by  proving  the  ueceulCy  for  repain.   But,  numey  to  pay  it  by  pledging  the  <»^ 

.   uhattieeniaid  (lS4,n.  l),Ciiief  Juitlce  at  the  ownen,  or  by  a  bottomry  b«nd. 

Chaac  inggesti  in  The  Grspeahot,  9  Wall,  eteami  e.  Doe,  IS  Oray,  488,  46T;  Tht 

IZe,  140,  that  greater  diligence  ii  required  Tuba,  4  BUtchf.  S62 ;  The  Kamak,  L  R. 

of  the  lender  on  bottomry  thaD  of  tha  i   F.  C.  605,  613,  where  the  necodty 

material-man  in   inqniry  ooncemlng  the  which  will  aathorize  an  bypotbecaliee 

neceeeity  of  repalra.    He  alio  lays  it  down  by  the  matter  ti  described ;  aau,  IS4,  n. 

tiiat  the  bottomry  bondholder  mnet  gire  1.     See  alM  The  Albert  Crosby,  L.  R 1 

evidence  of  actual  neceeitty  for  repairs  Ad.  &  Ec.  ST.    It  seemi  that  tlie  router 

and  inpplies ;  "  and  if  the  fact  of  neces-  can  pledge  the  personal  credit  rf  the 

sity  be  left  nnproved,  evidence  ii  also  ownen,  and  also  give  a  boUomiy  bead 

required  of  doe  inquiry,  and  of  reaion-  aa  collateral  secnrlty,  prorided  Ibe  two 

able  ground!  of  belief  that  the  necesuiy  thingi  are  done  by  aeparate  and  dkdnet 

wfli  real  and  exigent."    See  the  Royal  Inetraments.     Stainbank  v.  Sbepard,  II 

Arch,  Swftbey,  269,  276.  C.  B.  418, 44.3 ;  Willi*  b.  Palmer,  7  C  B. 

When  a  debt  hat  idraady  been  coo-  h.  a.  S40,  380 ;   Briftow  v.  Whibnoic,  4 

tnicted  for  inch  nppliea,  whiob  cooitl-  Be  O.  ft  J.  826,  SS4.    But  compare  Hw 

tiiiea  a  lien  on  the  rewel  or  cargo,  cap-  Atlaotle,  Newb.  614;  foil,  S&& 
able    of    inimediate    eofoiceinent   In   a 
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of  antbority  seems  to  be,  that,  nnder  circamstances,  a  con^gnee 
maj  take  a  bottomry  bond,  (e) 

(7.)  Power  to  Mell  Ship  or  Cargo.  —  •  The  master  in  the  •  178 
conrse  of  the  Toy^e,  and  whea  it  becomes  necessary,  may 
also  sell  part  of  the  cai^,  to  enable  him  to  carry  od  the  residue ; 
aod  he  may  hypothecate  the  whole  of  it,  as  well  as  the  ship  and 
freight,  for  the  atttunment  of  the  same  object,  (a)  The  law  does 
not  fix  any  aliquot  part  or  amount  of  cargo  which  the  master 
may  sell ;  nor  could  any  restraint  of  that  kind  be  safely  imposed. 
The  power  most,  generally  speaking,  be  adequate  to  the  occasion. 
The  anthority  of  the  master  must  necessarily  increase  in  pro- 
portion to  the  difficulties  which  be  has  to  encounter.  There  is 
this  limitation  only  to  the  exercise  of  the  power,  that  it  cannot 
extend  to  the  entire  cargo ;  for  it  cannot  be  presumed  to  be  for 
the  interest  of  the  shipper,  that  the  whole  should  be  sold,  to 

(«}  See  Bacber  v.  Conrnghun,  Peteni,  Adm.  307 ;  And  Abbott  od  Bbipplog,  6th 
Am.  ed.  Boitoa,  1846, 207.  8eeiViii,861,  to  thes.p.  to  th»t  point.  The  power  glTcn 
to  the  nuuter  to  rai«e  monej  while  abroad,  for  the  neceaiitiea  of  the  thlp,  it  the  moit 
dangeroiu  fonn  in  which  tils  authoritj  can  be  exerted,  and  all  the  foreign  authoritiei 
hare  recommeiidetl  and  enforced  the  aame  precaution*,  and  which  hire  been  nnirer- 
•atly  adopted.  (Cauregis,  Diic.  71 ;  Rocciu,  de  N«Tibtu,  □.  23 ;  Vlnniiu  ad  Peck.) 
In  Bofle  D.  Adam,  In  the  Scotch  admiralty,  in  1801,  the  rale  that  the  lender,  on  an 
hTpothecalion  bond,  wai  not  bonnd  to  lee  to  the  application  of  the  monej,  wat 
qoalified  in  a  caae  wliere  the  expenditure  waa  enonnoui,  and  the  maater  a  weak  man. 
Betl'a  Comin.  I.  629,  note.  The  question  re«pecting  the  lien  of  the  maateT  on  the 
■hip.  for  neceaaaiy  expenditurei,  ha*  been  extensively  litigated  and  diacuued  in  the 
Eogliih  and  American  courU,  at  has  been  already  ghown ;  and  (or  a  more  full  riew 
of  aome  of  the  caeet,  lee  Abbott  on  Shipping,  6th  Am.  ed.  Boston,  1846,  181-192. 
The  Americaa  editor  of  Abbott  on  Shipping,  6th  ed.  Boaton,  ia40,  SOO-202,  has 
indostrioualy  clawified  the  moat  material  easel  Ln  the  American  admiralty  courts. 
Ml  the  power  of  the  roaster  to  borrow  money  on  bottomry.  (l.|  It  must  be  in  cases 
of  neceaai^,  where  he  has  no  other  adequate  funds  in  his  power,  and  can  obtain  none 
upon  the  personal  credit  of  the  owner.  (2.)  If  the  necessity  existed,  and  the  advan- 
ces were  bona  fide  made,  any  subsequent  misapplication  of  them  by  the  master  will 
not  vidate  the  hypothecation.  (3.)  There  must  have  been  an  inability  to  procure 
lUe  fends  on  the  personal  credit  of  the  owner.  (4.)  Tbe  credit  must  have  been  given 
to  the  ship  as  security.  (5.)  The  maater  cannot  give  a  bottomry  bond  for  antecedent 
advances,  or  for  otlirr  debts  due  from  the  owner  to  his  creditor.  (6.)  The  master 
cannot  pledge  the  ship  or  freight  for  hU  own  private  interests,  or  hypothecate  tbe 
■hip  for  the  benefit  of  the  cargo.  (7.)  The  master  may  hypothecate  the  (hip, 
although  tbe  ship  be  hired  upon  charter,  and  the  master  has  been  appointed  by 
the  charterer!.  (8.)  The  owner  is  not  personally  bound  by  the  bottomry  bond. 
|9.}  A  bottomry  bond  may  be  given  to  pay  ofl  a  former  bottomry  bond  on  the  same 
[ortign  voyage. 

(o)  Story,  J.,  in  Pope  v.  ITickerson,  S  Story,  491,  and  the  anUioriliet,  fordgn  and 
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enable  the  ship  to  proceed  empty  to  her  port  of  destiii&tion. 
The  hypothecation  of  the  whole  may,  however,  be  for  the  benefit 
of  the  whole,  because  it  may  enable  the  whole  to  be  conveyed 
to  the  proper  market.  (A)  This  power  of  the  master  to  pledge 
or  sell  the  cargo  is  only  to  he  exercised  at  an  intermediate  port  for 
the  prosecution  of  the  Toyt^e ;  and  if  he  unduly  breaks  up  the 
voyage,  he  cannot  sell  any  part  of  the  cargo  for  repurs  for  a  new 
voyage,  and  the  power  is  entirely  gone,  (e)  In  cases  of  captm« 
by  an  enemy  or  pirate,  the  master  may  redeem  the  vessel  oi 
caigo  by  a  i-ansom  contract  for  money,  or  part  of  the  cargo,  and 
the  whole  cargo,  as  well  as  the  ship,  will  be  bound  by  the  con- 
tract made  under  the  authority  of  the  necessity  of  the  case,  (d) 
But  if  the  voyage  is  broken  up  in  the  course  of  it  by  ungovern- 
able circumstanbes,  the  master,  in  that  case,  may  even  sell  tlie 
ship  or  cargo,  provided  it  be  done  in  good  faith,  for  the  good  of 
all  concerned,  and  in  a  case  of  supreme  necessity,  which 
•174  sweeps  all  ordinary  rules  before  it.  («)'  The*  merely  acting 

{b)  The  Gratitndine,  3  C.  Rob.  240, 2flS ;  The  United  Iiuuniace  Compaiij  v.  Scott, 
lJohnt.116:  Freeman  v.  The  Eaat  India  Compui;,  6  B.  &  Aid.  017;  Bom  ■.  Ship 
Actire,  2  Wash.  220. 

(r)  Watt  r.  Potter,  2  Maion,  77. 

{d)  TheGrBtitudine,3C.Bob.'240;  Midjonnalre  o.  KeaUng,  2  GalliaoD,  825.  Sm 
alao  tiipra,  1.  104,  106. 

(()  Hajmnn  e.  Molton,  6  Eip.  66 ;  Mlllei  «.  Fletcher,  Dong.  281 ;  Idle  >.  Hm 
Ilojal  Exchange  Aaiurance  Company,  B  TaunL  765;  Freeman  v.  The  Eait  India 
Compan}',  6  B.  &  Aid.  SIT ;  Cannan  d.  Meabum,  1  Bing.  24S ;  RobertMn  v.  CUrkr, 
lb.  446 ;  Fanny  and  Elmira,  Edw.  Adm.  117 ;  Rend  b.  Bonham,  3  Brod.  t  B.  147 ; 
Soamei  e.  Sugnie,  4  Chit.  *  P.  278,  Tindal,  C.  J. ;  Scull  v.  Brlddle,  2  Waih.  1»; 
The  Schooner  Tilton,  6  MuBon,  476,  477 ;  Jordan  v.  Warren  Ins.  Co.,  1  Stoir,  S(l 
In  the  ca«<  of  the  American  Iniurance  Company  v.  Center,  4  Wend.  46,  it  was  bcid 
that  in  this  countt7  the  maater'a  right  to  (ell  was  more  exteiulve  than  In  Eaglind ; 
for  here,  if  there  exiitcd  a  iechi<:cnlialat  lost,  and  the  maater  haf  reason  to  bcllere  llie 
owner  would  elect  In  alinndon,  he  might  sell  the  ihip.  The  English  rule  i(  nan 
strict,  and  it  is  the  duty  of  (he  master  to  repair  the  Teasel,  unless  there  be  an  ortiwf 
total  lorn,  or  he  has  no  means  of  repairing,  and  cannot  pnx^ure  an;  by  the  hjpotlie- 
cation  of  (he  ship  or  cargo.  The  earlier  Englieh  case*,  as  well  as  the  foreiftn  on^ 
nances,  denied  to  the  master  the  autliority  to  sell  Che  ship.  1  Sid.  463 ;  2  Ld.  Rsrm. 
1)34.  But  though  such  a  power  Is  not  given  to  the  master  by  the  genet«1  maritirw 
law,  yet  the  modem  cases  have,  in  tome  degree,  yielded  that  power  to  the  master  in 
a  case  of  strong  necessity.  Abbott  on  Shipping,  5ch  Am.  ed.  Boston,  184e^  10-iL 
In  this  last  work,  in  the  notes  of  the  learned  English  and  American  editors,  all  ll^* 
authorilica  on  the  question  of  the  power  of  tlie  master  to  sell  the  ship  are  collerlnl 
and  critically  examined.  In  the  cases  of  Gordon  c.  The  Mass.  F.  A  H.  Ins.  Ca.. 
2  Kck.  249,  and  of  Hall  v.  The  Franklin  Insunnce  Company,  9  Pick.  4ea,  the  ablet 

>  17S,n.  t;  174,  D.1. 
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iQ  good  faith,  and  for  the  intereat  of  all  concerned,  is  not  suf- 
ficient to  exempt  the  sale  of  goods  from  the  character  of  a  tor- 
tiooB  conversion,  for  which  the  ship  owner  and  the  purchaser  are 
responsible,  if  the  absolute  necestiity  for  the  sale  be  not  clearly 
made  out.  Nor  will  the  sanction  of  a  vice -admiralty  court  aid  the 
Bale  when  the  requisite  necessity  was  wanting,  (t^)  '  All  the  cases 

doctrine  of  the  Englith  law  wu  Kwerted  snd  maintained.  The  maater'i  authority 
lo  Kll  the  veEsel  was  cinflned  Co  cuaea  of  eztreme  neceiiity,  and  wliere  be  acta  irith 
Uk  moit  perfect  good  faitli  far  the  intereit  of  the  owoer,  and  when  be  ha^  no  oppor- 
bmitj  to  consult  the  owner  or  insurer,  and  the  neceuit}r  leavea  him  no  alternatiTe. 
TUi  tirict  rule  is  the  one  beat  aupport^  by  reaton  and  aulhoiity.  See  alio,  to  the 
•ame  point,  the  cue  of  the  Brig  Sarah  Ann,  2  Samner,  206,  where  it  was  held  that, 
io  a  cue  of  urgent  neceisity,  the  master  had  a  right  to  sell  the  Teasel,  ai  well  on  a 
home  u  on  a  foreign  shore,  and  whether  the  owner's  residence  l>e  near  or  at  a  di*- 
UiKC.  Also  Uie  cases  of  the  New  England  Insurance  Company  d.  The  Sarah  Ann, 
13  Peirn,  S8T ;  and  of  Robinson  v.  Commonwealtii  Ins.  Co.,  8  Sumner,  220 ;  and  ot 
Homer  e.  Parker,  7  M,  &  W.  322,  where  the  power  of  the  roaster  to  sell,  in  a  case  of 
eitienie  necessity,  and  acting  iit  good  faith,  is  fully  anatained. 

(a)  Tan  Omeron  v.  Dowick,  2  Camp.  42  ;  Morria  v.  Robinson,  S  B.  &  C.  190.  The 
Flinch  code  allows  the  muter  to  sell  the  ship  in  Che  single  case  of  innarigaliillty  ; 
bat  by  the  ancient  ordinances  the  prohibition  was  entire  and  absolnle.  Tlie  Innavi- 
gabilily  of  the  ship  ought,  howerer,  to  be  flni  atcerlained  and  declared  by  the  local 
magistrate  of  tbe  place ;  or,  if  in  a  foreign  couiitr;,  by  the  French  consul.  Code  de 
Commetcc,  srt.  S3T :  Ord.  de  la  Marine,  tic.  Du  Capltaiite,  art.  19 ;  Valio's  Comm. 
i.  444 ;  Pardesaus,  Droit  Com.  iii.  26 ;  Boala^-Faty,  ii.  86. 

'  Salt  6y  lAi  Matttr.  —  See  The  BonilB,  the  groundi  already  itated  In  the  case  of 

Lash.  252  :  SO  L.  J.  F.  B.  Adm.  115.  bottomry,  ante,  172,  d.  1.     The  Bonita, 

The  neceuity  li  a  question  of  fact,  to  Luih.  262,  262 ;  SO  L.  J.  v.  a.  Adm.  146, 

be  in  each  case  by  the  clrcunoatancei  in  151 ;  The  Amelie,  6  Wall.  18, 27 ;  Star  of 

which  the  muter  ia  placed,  and  the  peHU  Hope,  0  Wall.  203,  237  i  The  Uniao  Ven- 

to  which  the  property  is  exposed.    The  cednra,  otherwise  The  Gip>y,  33  L.J.  v. a. 

eases  snatain  the  strict  rules  of  the  leiL  Adm.  1S6:  Butter  v.  Murray,  SO  M.  Y.  88, 

TheAmelle,  6  Wall.  IB.  27;  B.  c.  2  Cliff.  9Q;   Anstralaalan  St.   N.  Co.   p.   Morse, 

440;  The  AnatraUa,  13  Moore,  P.  C.  182,  L.  R.  4  P.  C.  222.  282.     [The  statement 

144 ;  Post  a.  Jones,  19  How.  150 ;  Stephen-  of  the  note  ia   supported  by  Acatoa  v. 

ton  r.  Plscataqna  Ins.  Co.,  64  Me.  66,  TT  ;  Bums,  3  Ex.  D.  282 ;  Miller  v.  Thomp- 

Frince  e.  Ocean  Ina.  Co.,  40  Me.  481 ;  son,  00  Me.    822;   The  Herald,  8  Ben. 

Brightman  b.  Eddy,  97  Mua.  478.    Oases  409.     In  Adams  n.  Pittsburgh  Ins.  Co., 

IS  to  cargo  are  Tronion  v.  Dent,  B  Moore,  96  Penn.  St.  348,  a  custom  among  cap- 

P.  C.  419 ;  Myers  v.  Baymore,  10  Penn.  tains  to  insure  their  boats  and  give  pre- 

St  114 ;  (Atlantic  HuL  Ins.  Co.  v.  Hath,  mium  notes  wu  held  Talid  so  as  lo  bind 

ISCh.D.474;  Cobeqaid  Marine  Ins.  Co.  the  owners  on  the  notes.) 
c.  Bartcaox,  6  L.  R.  P.  C.  310 ;  The  Ye-         The  authority  of  the  muter  to  make 

imiica  Hadre,  10  Ben.  24.}    And  if  It  ia  the  sale  may  perhaps  depend  on  tbe  law 

poidble  to  communicate  with  the  owners  of  the  flag,  on  the  same  principle  with  tlM 

without  a  delay  destructlTe  of  their  io-  cases  cited  aatt,  164,  n.  1.      But  It  bu 

lei«ita.  It  is  the  muter's  duty  to  do  so,  on  boen  held  that  a  sale  of  a  cargo,  Talid  by 
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are  decided  and  peremptory,  and  upon  the  soundest  principles,  in 
the  call  for  that  necessity.  The  miister  is  employed  only  to  nsTi- 
gate  the  ship  ;  and  the  sate  of  it  is  manifestly  beyond  hia  oommia- 
aion,  and  becomea  the  unauthorized  act  of  a  servant,  dispoeing  of 

property  which  he  was  intrusted  only  to  carry  and  conTCj. 
*175   The  'master  in  such  a  case  acts,  virtute  officii,  as  master. 

Hia  agency  arises  by  operation  of  law,  from  the  necessity 
of  the  case,  to  prevent  a  total  loss  of  the  property,  and  the  law 
treats  him  as  oue  capable  of  selling  iu  his  own  name,  but  for  the 
benefit  of  the  owner.  Ha  can' give  a  sufficient  title  in  faia  own 
name,  as  being  by  operation  of  law  substituted  owner,  pro  Itae  vice. 
This  ■was  the  view  of  the  subject  taken  in  the  case  of  the  Schooner 
IHlton,  (a)  and  the  doctrine  appears  to  rest  on  clear  and  solid  prin- 
ciples of  law  and  policy. 

When  part  of  the  cargo  is  sold  by  tJie  master  at  an  intermediate 
port,  to  raise  money  for  the  necessities  of  the  voyage,  the  general 
rule  baa  been  to  value  the  goods  at  the  clear  price  they  would 
have  fetched  at  the  port  of  destination.  But  in  JUehardton  t. 
Nburie,  (6)  the  price  which  the  goods  actually  sold  for  at  the  port 
of  necessity  was  adopted,  and  the  court  did  not  think  that  such  a 
criterion  of  value  was  clearly  erroneous  in  point  of  law  ;  and  with 
respect  to  these  contracts  of  hypothecation  for  necessaries,  made 
by  the  master  in  a  foreign  port,  it  is  the  universal  undeistandiag 
and  rule,  that  they  are  to  be  made  in  the  absence  of  the  owner, 
and  not  at  his  place  of  residence,  where  he  may  exercise  bis  own 
judgment.  If  the  liens  be  created  at  different  periods  of  the 
voyage,  and  the  value  of  the  ship  be  insufficient  to  discharge 
them  all,  the  last  loan  is  entitled  to  priority  in  payment,  as  bav- 

(a)  6  Haton,  481.  (i)  3  B.  &  Aid.  287. 

the  law  uf  the  place  where  it  wu  nude,  for  u  It  ■fleet)  them ;  Segredo,  otherwiM 

bound  the  properlj  (in  ■  csk  where  the  Glim  Comiah,  17  Jut.  T88;  1  Ec&Al. 

court  below  thought  the  psrtieicoiiclnded  (Spinka)  3d,  ciilidied  kIw)  in  Cunmcili. 

b;  •  Judgment  rendered  in  that  place).  Sewell,  bnt  aeemlnslr  adhered  to  in  toot 

CtuuioellD.  Sewell,  6  HnrUt.  ft  N.  738;  •dmlnlt;  cmiea.    The FatrU, L.  R.  3  Ad. 

3  a.  017.     See,  howerer,  the  remarki  of  &  Gc.  436, 401. 

WiUea,  J.,  in  Lloyd  r.  Quibert,  ante,  164.         If  the  ule  i«  lawful.  It  deveati  all  lina 

n.  1.    And  it  Ium  been  iaitinated  in  an  from  the  ihip  and  tnuiifets  tbemlolbe 

MtrlicrcaaethftttbeTalidityof  Iheaaleof  proceeds.     The  Amelie,  S  WalL  ISi  % 

a  iliip  dependt  on  the  general  maritime  Cliff.  440.     Bat  aee  The  Catherine,  it 

law,  a  dovtrine  abandoDed  Id  the  lateat  Jnr.  281;  1  Eng.  L.t  Bq.  9!9;  and  d 

cummoD-Uw  caaei  cited  aMt,  184,  n.  1,  *o  Chailea  Amelia,  L.  R.  2  Ad.  ft  Ec  33IX 
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ing  been  the  means  of  saviug  the  ship.  The  cootract  does  not 
transfer  the  property  of  the  ship,  but  it  gives  the  creditor  a 
privilege  or  claim  upon  it,  which  may  be  enforced  with  all  the 
expedition  and  efficacy  of  the  admiralty  process,  (r) 

(8.)  Duty  to  employ  a  Pilot.  —  It  is  the  duty  of  the  master 
engaged  in  a  foreign  trade  to  put  his  ship  under  the  charge  of  a 
pilot,  both  OD  bis  outward  and  homeward  voyt^e,  wben 
*he  is  within  the  usual  limits  of  the  pilot's  employ-  *  176 
meiit  (a)     The  pilot,  while  on  board,  baa  the  exclusive 

(e)  Abbott  on  SblppiDg,  put  2.  c.  3,  hc.  20. 22;  ChsK,  3.,  BUlne  v.  The  Ship 
ChtriM  Carter,  4  Oninch,  328.     Bee  I'n/ra,  S68,  h.  p. 

(a)  Uw  V.  HolliDgBworth,  7  T.  B.  IHO ;  The  Wmiam,  fl  C.  Rob.  816.  Bat  U  the 
muter,  at  ■  foreign  port,  attempta  to  get  a  pilot,  and  falls,  and  then.  Id  the  exerdte 
of  hit  bett  djscntion,  endcBTors  lo  navIgmCe  hlmielf  Into  port,  and  gronnde,  the 
■Ddenrritcr  ii  not  diichai^ed,  bat  remaint  liable  for  the  InJ jry.  PhlUipa  e.  Headlam, 
S  B.  t  Ad.  380.  If  he  attempts  to  enter  a  port  without  a  pilot,  and  wlthont  endeaT- 
on  to  procure  one,  and  a  lou  happens,  the  underwriter*  would  not  be  reiponiible.  It 
■oold  be  the  fault  of  tlie  luaster,  and  the  ownen  would  be  liable.  Bal  If  the  ioai 
happen*  at  a  point  bejond  which  the  pilot's  Mrtlce  «««  necetMr^,  it  woald  be 
olhervlse.  M'Hillan  a.  U.Ini.  Co.,  Riue  (S.  C.),248.  A  veHel  ii  not  namrtty  within 
the  implied  warranty,  If  she  proceed!  without  one  In  navigating  a  river,  wliere  it  it 
the  cnitom  to  take  on  board  a  llcenied  pilot.  If  there  be  no  iuch  cuitoni,  the  ap- 
laiii.  male,  or  other  perton,  poHCMing  the  roqniiite  skill,  may  act  at  pilot.  Keeler 
v.ntemsn'a  Ina.  Co.,  S  Hill,  260.  In  the  case  of  Bolton  and  others  r.  American 
Innranoe  C-ompany,  tried  before  Ch.  J.  Jone*,  in  the  Superior  Conrt  of  New  York, 
ta  NoTember,  I88fi,  It  was  held  that  to  erery  well-appointed  port,  where  pilola  were 
to  l«  had,  a  Teasel  arriTtng  upon  pilot  ground  was  bound  to  take  a  pilot,  and  the 
gnund  was  to  be  approached  carefully;  and  if  In  the  night,  the  master  was  bound  to 
bold  out  a  light  for  a  pilot,  and  to  wait  a  reasoaable  time  for  one,  and  to  approach' 
one  if  be  can  do  It  with  lafety.  If  he  attempted  lo  enter  the  port  witliont  a  pilot,  or 
•leered  negligent;  or  rashly  In  approachiog  the  ground  wliere  it  was  nnsafe  to  naTi- 
gtte  trllhont  a  pilot,  and  damages  eDSued,  the  vnderwritefs  would  not  be  responsible 
for  them.  The  doty  of  the  muter  is  the  more  tmperatlTe  on  the  approach  to  New 
Tork,  which  it  of  dangerous  access,  as  the  channel  is  only  a  mUe  and  a  half  wide 
between  the  ban,  and  the  coast  li  lined  with  shifting  sand-bars.  In  caaei  of  great 
danger,  as  in  the  case  of  a  storm.  If  the  captain  cannot  wdt  with  safety  for  a  pilot, 
he  most  come  in  without  ooe.  The  system  of  pilotage  In  New  Tork  is  excellent. 
BTanch  pilots  were  formerly  appointed  by  the  goTemor  and  senate,  and  had  to  per- 
form an  apprentlcethtp  of  Ave  ye«n  before  they  could  become  deputy  jrilotB,  and 
thiee  years  before  they  became  branch  or  licensed  pilots.  They  underwent  examina- 
tion before  the  wardens  of  the  port,  and  gave  security.  Bee  Laws  of  New  Tork, 
F«bniaryia,1Bie,c  18,  and  particularly  tecs.  7  and  13:  AprillS,  1822,  c.  196;  April 
IS,  1810,  c  207 ;  March  80, 1881,  c.  OS.  In  1837,  the  statute  taws  of  New  Tork,  rela- 
live  to  pDols,  were  ledigested  and  essentially  amended,  and  all  former  statutes  re- 
pealed. A  bokrd  of  fl*e  commisiioDers  was  established  for  licensing,  regulating,  and 
lOTtniing  [rilots  and  deputy  pilots,  and  they  were  closed  with  large  powers.  Appli- 
<*als  tat  Ucente  were  to  be  examined  before  the  comviiasloners  as  to  their  fitness, 
AID,  and  diar*cler,  and  they  were  to  enter  into  recogainuices  with  snretiw  for  the 
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control  of  the  ship.     He  ia  coneidered  as  master  pro  hae  vitx,  and 
if  any  loss  or  injur;  be  sustained  in  the  navigatioo  of  the  vesael 

fmithfnl  execotion  of  Iheir  triuE.  L&wb  of  New  Tork,  1837,  c  184  Further  ngnli- 
tioiu  were  made,  and  Uie  mode  Mid  rate  of  compeoMtiDn  for  pilots^  eatabliibed,  bj- 
the  act  of  New  York  of  April  12,  1838,  c.  W.  Fourteen  pilots  are  directed  lobe 
appointed  b;  the  goieraor  and  senate,  upon  the  recommendatiun  of  the  board  ol 
wardens,  for  the  channel  of  the  Eait  Hirer,  called  Hell-gate.  N.  T.  R.  S.  3d  «d 
L  US.  Id  Englaod,  the  lUtuie  of  tt  Geo.  IV.  c.  125,  consolidated  all  the  prior  Eeg. 
U«h  bwB,  with  reapect  to  the  licensing  and  emplojment  of  pilou  :  and  an  ahndged 
view  of  it!  proTiBions  is  giten  In  M'Calloch's  Com.  IMct.  tit.  I^lot*.  Id  Hassacfaiuettt, 
the  law  of  pilotage  ia  u  well  and  ccrefnllr  digcated  as  anywhere  elae.  The  goremoc 
■ppointa  the  [dlola  for  the  tCTeral  harbors  and  coaata  of  the  iCate,  under  certain 
excepUoD*.  ReT.  Sla.  c,  32;  Smith  v.  Swift,  8  Met.  332.  Eier;  bnmcU  pilot  DU17 
nominate  liis  deputy  pilots  for  the  approbation  of  the  goremor.  and  they  all  gite 
boitd,  with  tnrelies.  for  their  faithfulness.  Hevised  Statutes  of  Uasaachosetls.  part 
1,  tit.  12,  c.  32.  Every  Boston  pilot  who  offers  his  serrices  to  an  inwaid  bound  tm- 
sel,  before  she  has  passed  a  d««it(nated  line,  and  limy  are  not  accepted,  is  ncTeiihe- 
leas  entitled  to  full  feet  of  pilotage.  The  master  may  pilot  his  own  ressel  into 
Boston  harbor,  but  it  is  at  tlie  peril  of  the  owners,  and  lie  must  pay  the  [ulotage  frea, 
if  a  pilot  seasonably  offers  his  serricet.  But,  in  such  case,  if  be  employs  a  penoa 
not  amhorized  as  a  pilot,  snch  person  subjects  himself  to  a  penalty.  Commonwraltfa 
tr.  RicketsoD,  6  Met.  412;  Martin  r.  Hilton,  0  Het.  371.  The  KeTised  Suintt*  of 
Hsssachusetts,  of  1836,  c.  82,  contain  their  pilot  regulations.  The  gorennr  wd 
conni'il  appoint  thi>  pilot*  for  the  slate,  with  the  exception  of  pilots  for  the  harbon 
and  ports  of  BobIod.  New  Bedford,  and  Fairharen,  where  special  provisioiu  for  tbow 
harbors  are  msde.  The  cubc  of  Martin  d.  Hilton  contains  a  well-digested  view  of  iIk 
statnle  law  of  Massachusetts  on  thesubjecl.  The  pilot  regulations  in  the  other  gntl 
commercial  stales  are  donblleis  of  the  same  efficient  character,  and  the  genent 
cammerctal  law  on  the  subject  applies  equally  to  all  the  slates.  Thnngh  Congnt* 
may  establish  a  syitem  of  pilotage  in  ports  and  harbors  within  (he  United  StalM^ 
and  give  the  district  courts  jurisdiction  of  the  same,  yet  they  have  not  done  it.  In 
Georgia,  pilots  are  licensed  by  a  permanent  board  of  commissioners,  and  they  an 
required  to  giro  bonds,  with  sureties,  for  the  due  execution  of  their  duty,  and  to 
take  a  special  n*th  In  relation  to  the  same ;  and  the  commissioner*  are  to  settle  ill 
disputes  between  pilots  and  masters  of  vessels,  and  with  power  trure'oke  licenMsIor 
incompetency,  negligence,  or  misbehaTinr.  Prince's  Dig.  183T,  TGB;  HotcbUss'l 
Code  of  Georgia  Sutnte  Laws,  1846,  270.  The  only  conpr^wionsl  proTitlm  oa 
the  subject  is  contained  in  the  act  of  Congress  of  August  7,  1789,  c.  9,  sec.  4,  wluct 
still  remains  in  force,  and  in  whicli  it  is  declared,  that  "  All  pilot*  in  the  bays,  ialM, 
rivers,  harbors,  and  ports  of  the  United  States,  shall  continue  to  be  regulated  in  an- 
formltj  with  the  existing  laws  of  the  states  respecliiely  wherein  such  pilots  ma;  k, 
or  with  such  laws  as  the  states  may  respectively  thereafter  enact  for  the  purpose, 
ontil  furiher  legislative  provision  shall  be  made  by  Congress."  The  police  legola- 
tlous  of  ports  and  harbors,  in  respect  to  pllnti,  are  left  by  Congress  to  the  states. 
By  a  resolution  of  the  legislature  of  New  York,  on  the  10th  of  March,  I8<6,  ihr 
members  of  Congress  from  the  state  were  requested  to  endearor  to  procare  an  set  of 
Ciwigreas  to  regulate  and  establish  the  pilot  Byitem  of  the  United  Stales,  and  to  gtvr 
to  each  state  the  power  to  pass  laws  for  the  appointment  and  regulation  of  thr  pilou 
for  thetnselTes.  Cognizance  of  the  caaes  under  stale  laws  as  to  pilotage  belongs  st 
pi«sent  to  state  conrti.  Hanhan,  C.  J.,  In  Qibbon*  v.  Ogden,  9  Wheat  -JDTi  Tbi 
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vrhile  under  the  charge  of  the  pilot,  be  ia  answerable  as  etrictly 
■s  if  he  were  a  coniinon  carrier,  for  his  default,  negligence,  or 
usakilfulness ;  and  the  owner  would  also  be  reuponsible  to  the 
party  injured  for  the  act  of  the  pilot,  as  heing  the  act  of  his 
Bgeut.  (6)  1     Though  Bome  doubt  had  been  raised  by  the  dictum 

SdKKxwT  Ware  e.  Hyer,  on  appeal  to  the  Qrcidt  Coujrt  of  tbe  United  Statei  for  the 
Southern  District  of  New  Tork,  2  Paine,  [131]  ;  Loir  e.  CommissloDert  of  Pilolagp, 
B.  JL  Charlton  (Ga.),  314.  But  In  the  c»se  of  Hobart  f.  Drogan,  10  Fetera,  108,  it 
wai  held  that  luila  for  pilotage  on  the  high  «eas  and  on  lide  waters  were  within  the 
■dmiralt;  Jariedicrtion,  and  the  atate  courta  had  only  coitcurrrnt  jariidiction  with  Che 
diitricl  conm  in  luita  tor  pilotage.  The  act  of  Congreaa  nf  2d  of  March,  1837,  c,  22, 
declared  that  it  alioald  be  lawful  for  the  master  or  cominander  of  an;  reiael,  coming 
into  or  going  ont  of  anj  port  dtuate  upon  the  waters  which  are  t)ie  boundary  between 
twottatei,to  employ  any  pilot  duly  liisnsed  or  aathorized  by  the  laws  of  either  state 
bonnded  upon  said  waters.  Concurrently  In  point  of  time  with  this  act  of  Congress, 
tbe  statute  of  New  Jersey  waa  passed  for  establishing  and  regulating  pilots  for  tiie 
pons  of  that  state,  within  Sandy  Hook.  Elmer's  Dig.  100.  Tlie  ordinance  of  tbe 
city  of  Charleston,  in  S.  C,  of  1842,  founded  on  state  authority,  respecting  pilotage, 
declared  that  CTery  coaster,  or  commander  of  any  ressel,  bearing  towards  tlie  coast 
or  harbor  of  Charleiton,  should  pay  a  pilot-fee  to  the  first  pilot  who  should  oSer  to 
go  on  board  and  lake  charge  of  the  Teasel,  and  the  pilot-fee  should  be  due  and  recoT. 
nable.eTen  on  refuaal  to  redeire  on  board  a  licensed  piloL  All  steamboats  carrying 
United  States  mails,  and  all  vaneU  trading  betictivi  any  of  the  parti  of  Saatk  Can/lina. 
•md  ■fs/Jjr  aiimtd  in  iht  iTalt,  were  declared  to  be  exempted  from  pilotage.  But  this 
ifueriiiHiiIian  between  coasters  wholly  owned  in  the  state,  and  coasters  owned  in 
■hole  or  in  part  in  other  states,  and  employed  with  the  Carolina  coaateri,  was 
declared  Toid  by  the  Conrt  of  Appeals,  in  the  case  of  Chapman  a.  Miller,  2  Speer 
(S.  C),  760.  It  waa  in  conflict  with  the  act  of  Congress  of  1798,  regulating  the 
coasting  trade,  and  giving  equal  pririleges  to  licensed  coasting  Tessels  nf  every  state. 
The  regulation  of  the  coasting  trade  was  a  power  vetted  exclusively  In  Congress,  as 
l«Dg  a  regulation  of  commerce  and  navigation ;  and  this  doctrine  was  fully  declared 
hi  ffibbons  D.  Ogden,  in  9  Wheat.  1.  The  decisioD  in  South  CaroUna  U  perfectly 
NiiDd  and  conclDslTe. 

(6)  Busay  d.  Donaldson,  i  Dallas,  306 ;  Ha|i^tt  e.  Montgomery,  6  Bos.  ft  P. 
M:  Tstei  V.  Brown,  8  Htk.  2S ;  Pilot^boat  Washington  e.  Ship  Salnda,  U.  8.  Dis- 
trict Court,  S.  C,  April,  lS31;.Williamsoa  f.  Price,  16  Martin  (La.),  S99;  The  Nep- 
tune the  2d,  1  Dods.  467.  But  in  the  case  of  The  Agricola,  2  Wm.  Rob.  10,  it  wm 
coDiidered  (and  certainly  with  good  reason),  that  if  the  master  of  a  vessel  be  bonnd 
lo  take  a  pilot,  and  a  collision  arises  from  the  fault  of  the  pilot,  the  owners  are  not 
mponsible  for  bis  condnct.  By  the  English  statute  law,  as  declared  by  their  adjo- 
dicaiions,  the  master  or  owner  of  a  vessel  trading  to  or  from  the  port  of  Liverpool 
ii  not  answerable  for  datnagce  occasioned  by  the  fault  of  the  pilot.  Carruthers  e. 
Sydebotbam,  4  Maale  &  S.  77 ;  The  Maria,  1  Wm.  Bob.  95 ;  The  Protector,  ib.  46. 

^  Compnitorg  PScl.  —  The  (Mp  has  been  under  a  statute  which  certainty  seemed 

beM  liable  in  inch  case*.    Tlie  China,  7  to  make  it  a  legal  duty  to  take  him  on 

WbE  63;   The  Carolus,  3   Curtis,  99;  board,  although  the  conrt  treated  it  as 

Smith  V.  Tbe  Craole,  2  Wall  Jr.  48S.    In  optional,  on  the  ground  that  what  the 

the  latter  case  tbe  pilot  wu  employed  statute  called  the  "penalty"  ot  PVIbk 
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of  Ch.  J.  Mansfield,  in  Bowcher  t.  Noiditrom,  (c)  jet  tbe  wogfat 
of  authority  and  the  better  reason  ia,  thnt  the  master,  in  sncba 
case,  would  not  be  responsible  as  master,  though  on  board,  pro- 
vided the  crew  acted  in  regular  obedience  to  the  pilot,  (dy 

(9.)  Authority  and  Duty  of  the  MaU.  —  The  mate  is  the  next 
officer  to  the  master  on  board,  and  upon  his  death  or  absence  the 
mate  succeeds,  virtute  officii,  to  the  care  of  the  ship  and  the  gov- 
ernment and  management  of  the  crew.  He  does  not  cease  to  he 
mate  in  such  caaes,  but  has  thrown  upon  him  cumulatively  tbe 
duties  of  master.  He  is  quaai  master,  with  the  same  general 
powers  and  responsibilities,  pro  hoc  vice,  and  with  the  preserrv 

(c)  1  Taant.  638. 

{d)  Id  tbe  cue  of  The  Portsmoath,  6  C.  Rob.  317,  n. ;  Snell  p.  Rich,  1  John*.  XL 
Bj  tbe  siatate  of  6  Geo.  IV.  c.  126,  lec.  63,  ownen  and  masten  of  ihipa  are  eiempud 
from  li&bilit;  for  »aj  damage  arising  from  the  want  of  a  licenied  pilot,  imlnt  tbt 
want  aroee  from  a  refosat  to  take  one  on  board,  or  from  wilful  Defect  in  po(  iiuif 
all  doe  meani  to  take  one  on  board  who  maj  ofler.  He  i«  equallj'  exempted  from  iht 
retponaibitity  for  the  incapacity  or  default!  of  the  pilot 

half  pilotage  In  case  of  failure  to  do  (o         ForotheritatutorjexemptionsbMidei 

was  really  nothing  more  than  the  assess-  tiiose  mentioned  io  note  (d),  when  cbs 

ment  of  a  tax  for  the  tupport  of  the  sys-  employment  of  the  pilot  is  coiupnlsory. 

tern.     {Aiite,  i,  467,  n.  1.)     But  perhaps  tec  tbe  Merchant  Shipping  Act,  18&t  [IT 

Tbe  China,  lupra,  leaves  it  still  donbtful  &  IB  VicL  c.  104),  f  888.    But  in  ordn 

whether  the  owner  would  be  liable   (7  to  entitle  the  owners  to  the  beneflt  of  lbs 

Wall.  68,  70)  on  grounds  stkted  ants,  138,  eiempdon  from  liability  proTided  by  tb* 

n.  I.     See  also  218,  a.  1.  English  statntes,  it  ii  not  enough  for  tbm 

In  England,  it  would  seem  that  apart  to  prore  that  there  was  negligence  on  the 

from  statute  tbe  tendency  is  to  exonerate  part  of  the  pilot ;  they  must  prore  that 

the  Teasel.    The  Haria,  1  Wm.  Rob.  9t ;  the  damage  for   whicb  it  is  Boa^l  Io 

The  Annapolis,  Johanna  StoU,  Lash.  S96,  make  them  liable  wa«  occa^oned  ucii>- 

813 ;  poC,  21S,  D.  1 ;  The  Halley,  L.  R.  S  P.  lively  by  his  default.    Tlie  lona,  L  R- 

C.  laS,  201.  202,  sUted  in  a  subsequent  1  P.  C.  426;   The  Minna,  L.  R.  2  Al  i 

DOU,  S33,  n.  1.  (c).  xt  Ec.  97.     , 

x*  Tbe   mere  fact  that  a   pilot   baa  must  ditvtoae  any  latent  defe<:ti  In  Aa 

charge   will    not   exempt    the    ownen.  resael.     The  Meteor,  9  Ir.  R.  Eq.  W. 

They  bare  the  burden  of  ahowing  that  And  if  the  duties  of  the  pilot  are  nenty 

the  injury  resulted  from  the  pilot's  negll-  advisory,  of  course  tbe  owner*  are  liabk. 

gence.      This  shown,   they  will   not   be  The  Guy  Mannering,  7  P.  D.  1S2.    S«e 

liable,  nnleaa  it  is  also  proved  that  tbe  further,  Spaight  c.Tedcastle.  6  App.Cw 

negligence  of  the  master  or  crew,  or  of  217 ;  Tbe  Mary,  6  P.  D.  14 ;  Tbe  Prion- 

some  one  for  whom  the  owner*  are reapon-  Xon,&  P.  D.W;  Tbe  Cachapool,  7  P.  & 

alUe,  contributed  to  cause  the  injury.  217;  Wood  d.  Bmitfa,5  L.  R.  P.  C  4tl: 

Clyde  Navigatiwi  Co.  v.  Barclay,  1  App.  Gniterman  0.  Liverpool,  &c.  i 

Caa.  790;  TheDakw.3T  L.  T.  187;  The  Co.,  83  N.  T.  86S. 
Slnquui,  6  P.  D.  241.     80  the  masttf 
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tion  of  his  character  and  priyileges  as  mate.  He  tDay  sue  in  the 
admiralty  for  his  wages  as  mate,  and  is  entitled  iD  that  oharacler  to 
be  cured,  if  sick,  at  the  expense  of  the  ship,  (e)  The  master,  and 
even  the  consignees,  may  appoint  a  substitute  in  a  foreign  port,  in 
cases  of  necessity.  (/)  Even  a  supeioatgo,  in  cases  of  necessity, 
and  acting  with  reasonable  discretion,  may  bind  the  owner,  (y) 

3.  Of  tba  Blebta  and  Datiea  of  a«amoii. — We  come  next  to  treat 
of  the  laws  applicable  to  seamen ;  and  it  will  appear,  for  obvious 
reasons,  that  in  the  codes  of  all  commercial  nations  they  are 
objects  of  great  solicitude  and  of  paternal  care.  They  are  usually 
a  heedless,  ignorant,  audacious,  hut  most  useful  class  of  men, 
exposed  to  constant  hardships,  perils,  and  oppression.  From  the 
nature  of  their  employment,  and  their  "home  on  the  deep,"  they 
are  neoessarily  excluded,  in  a  great  degree,  from  the  benefits  of 
civilization,  and  the  comforts  and  chanties  of  domestic  life.  Upon 
their  own  element  they  are  habitually  buffeted  by  winds  and 
waves,  and  wrestling  with  tempests;  and  in  time  of  war 
they  •  are  exposed  to  the  still  fiercer  elements  of  the  human  •  177 
passions.  In  port  they  are  the  ready  and  the  dreadful 
victims  of  temptation,  &aud,  and  vice,  (a)  It  becomes,  therefore, 
a  very  interesting  topic  of  inquiry,  to  see  what  protection  the 
laws  have  thrown  around  such  a  houseless  and  helpless  race  of 
beings,  and  what  special  provisions  have  been  made  for  their 
security  and  indemnity. 

(1.)  Shipping  Articlei.  —  The  seamen  employed  in  the  mer- 
chant service  are  made  subject  to  special  regulations,  prescribed 
by  acts  of  Congress  for  their  government  and  protection.  (&) 

<■)  Bead  ■>.  Chapman,  Str.  987 ;  Orm  p.  Towntend,  4  Hmoq.  648 ;  The  Brig  OeoTge, 
1  Snmiier,  161;  United  8Ule«  r.  Taylor,  3  SmDDer,  fi8&;  U.  B.  a.  BoberU,2  N.  Y. 
heg.  Obt.  90. 

(/)  Pothler,  Cbarte-Putie,  a.  49 ;  The  Alexander,  1  Dodi.  378. 

(y)  Porreatiet  b.  Bordman,  1  Story,  4S, 

{a)  Therecklewneuwithwhichiailondisaipate  their  irBBe*,  and  the  facilitjr  with 
which  tboy  are  cheated  out  of  them,  ire  proverbial ;  aod  those  pertona  who  have  the 
•aperintendence  of  mariiie  hospitals  well  know  how  severelj  and  extensiTely  s^lon 
are  afflicted,  beyond  all  other  classes  of  men,  by  those  odious  diseases  which  so 
leniblj  chastiae  licentious  desire.  Sui^h  a  scourge  i«  far  worse  to  them  than  the 
storms  and  the  monsters  of  the  ocean ;  tlian  either  the  praapittm  AfiTom  tkceruaittm 
ajaSatibn,  the  raliietn  nWi,  the  mnufra  natantia,  or  the  infiToa  tcopaUit,  acroixnmiia. 

(b)  Acts  of  the  United  Slates,  SOth  July,  1790,  c.  29 ;  SSlh  Uay,  1T9B,  c.  36 ;  16th 
July,  1798,  c.  94 ;  Sd  May,  1603,  c.  SI ;  38th  Febniary,  180S ;  2d  March,  1805.  c.  88 ; 
Sd  March,  1818, c.  184;  19th  Jane,  1813,  c  2;  3d  March,  1819,  a  170;  8d  March, 
189,  c.  2tS ;  SOth  July,  1840,  c.  23. 
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Shipping  articles  are  contracts  in  writing,  or  in  print,  declaring 
the  voyage  and  the  term  of  time  for  which  the  seamen  are 
shipped,  and  the  rate  of  wages,  and  when  the  seamen  are  to 
render  themselves  on  board  ;  and  the  articles  are  to  be  signed  by 
every  seaman  or  mariner,  on  all  voyages  from  tlie  United  States 
to  a  foreign  port,  and,  in  certain  cases,  to  a  port  in  another  state, 
other  than  an  adjoining  one.  (c)  If  there  be  no  such  contract, 
the  master  is  bound  to  pay  to  every  seaman  who  performs  thu 
voyage  the  highest  w^es  given  at  the  port  for  a  similar  voyage, 
within  the  three  next  preceding  months,  besides  forfeiting  for 
every  seaman  a  penalty  of  twenty  dollars.  The  seamen  are  made 
subject  to  forfeitures  if  they  do  not  render  themselves  on  board 
according  to  the  contract,  or  if  they  desert  the  service ;  and  they  are 
liable  to  summary  imprisonment  for  desertion,  and  to  be  detained 
until  the  ship  be  ready  to  sail.  (<2)  If  the  mate  and  a  majority 
of  the  crew,  after  the  voyage  has  begun,  but  before  the  vessel  has 
left  the  land,  deem  the  vessel  unsafe,  or  not  duly  provided, 

*  178    and  *  shall  require  an  examination  of  the  ship,  the  master 

must  proceed  to  or  stop  at  the  nearest  or  most  convenient 
port,  where  an  inquiry  is  to  be  made,  and  the  master  and  crew 
must  conform  to  the  judgment  of  the  experienced  persons  selected 
by  the  district  judge  or  a  justice  of  the  peace.  If  the  complaint 
shall  appear  to  have  been  without  foundation,  the  expenses  and 
reasonable  dam^es,  to  be  ascertained  by  the  judge  or  justice,  are 
to  be  deducted  from  the  wages  of  the  seamen.  But  if  the  vessel 
be  found  or  made  seaworthy,  and  the  seamen  shall  refuse  to  pro- 
ceed on  the  voyt^e,  they  are  subjected   to  imprisonment  until 

(c)  A/ortign  voj%ge,  in  the  langn&ge  of  trade  mnd  commeTce,  meani  a  Tojig*  to 
•ome  port  or  place  wilbin  the  lerritorv  of  a  foreign  nation.  The  tenuitiu  of  the  nf- 
age  aettles  the  description.  In  thia  view  neither  flahing  nor  whaling  Toyagn  *m 
(trictl;  foreisn  Toyagei.  This  ii  the  sente  In  wMch  foreign  Toyage*  are  under 
itood  in  the  Ehities  Collection  Act  of  1T99,  c.  128,  and  in  the  actt  of  1790,  c  H. 
and  of  1818,  c.  2,  retatlre  to  ihlpplng  artlclei ;  and  the  above  act  of  179S  itill 
conititutef  the  leading  statate  to  regnlaie  our  commereiai  intercoano  with  foreip 
natioiM.  Taber  d.  United  Statec,  C.  C.  V.  S.  for  Hau.  Octol>er,  1889,  1  Story,  L  The 
■hipping  contract  in  the  whale  Aihery  it  anivenally  reduced  to  writing,  thongfa  incfa 
To^agei  are  not  in  tenna  within  the  ilatule.  The  New  Bedford  wlialemen'i  ifaipping 
paper,  Mr,  Curtii  tayi,  (Treatiie  on  tite  Righti  and  Dutiea  of  Merchant  Seamen,  IHl, 
p.  eo,)  a  the  best  conitnicted  initrament  of  the  kind  in  iite  in  the  United  Statei. 

id)  The  authority  given  by  the  act  of  Congrec*  of  20th  3nly,  1700,  to  aircM 
deaerterB  by  a  magiibate's  warrant,  does  not  snpenede  the  anthority  which  the  ma*- 
ler  hai  under  the  general  maritime  law  to  retake  a  deserting  seamaa  and  couHue  Ub 
on  board.    Turner's  Caae,  Ware,  BSL 
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they  pay  double  the  advance  made  to  them  oa  the  shipping  con- 
tract, (a)  '  Fishermen  eng^ed  in  the  fieheries  are  liable  to  the 
like  penalties  for  desertion  ;  and  the  fishing  contract  must  be  in 
writing,  signed  by  the  shipper  and  the  fishermen,  and  counter- 
signed by  the  owner,  (6)  The  articles  do  not  determine  exclu- 
sively who  are  the  owners,  and  the  seamen  may  prove,  by  other 
documents,  the  real  and  responsible  owners.  The  object  of  the 
articles  is  to  place  the  crew  of  a  fishing  vessel  upon  a  footing  with 
seamen  in  the  merchant  service,  and  to  make  them  liable  to  the 
same  restrictions,  and  entitled  to  the  same  remedies,  (c)  Pro- 
vision is  made  for  the  prompt  recovery  of  seamen's  wages,  of 
which  one  third  is  due  at  every  port  at  which  the  vessel  shall 
unlade  and  deliver  her  cargo,  before  the  voyage  be  ended  ;  and 
at  the  end  of  the  voyage,  the  seamen  may  proceed  in  the  district 

(o)  Act  of  Congreu,  July  20.  1790,  c.  20,  mc.  1,  2,  8,  5.  7.  The  (u:l  of  Congreu 
of  1820,  c.  202,  proTided  for  the  sppreheDilon  of  deserten  from  cerUin  foreign  v««- 
•elt  la  the  porU  of  the  Uoiled  Butes.  The  act  of  CongreM  of  July  20,  1S40,  c.  23, 
RDthorii««  an  examination  hj  the  coiunl  or  commercial  agent  in  a  foreign  port.  Into 
the  complaints  of  the  marinen,  and  a  copy  of  the  shipping  articles  shall  be  produced 
tt;  the  maater  to  the  consnl,  and  if  the  complaints  are  well  founded,  he  may  discharge 
tbe  seamen  on  terms ;  and  it  is  made  the  duty  of  the  consuls  to  reclaim  deserters  by 
every  means  within  their  power,  and  lend  their  aid  to  the  local  anthoritiei  for  that 
purpose.  They  are,  upon  complaint,  to  examine  Into  the  ceaworthineM  of  the  vessel 
when  she  left  home,  and,  if  found  deficient,  they  may  discharge  the  crew  with  addi- 
tional wages,  except  in  caaes  free  from  neglect  or  blame.  This  act  has  much  enlarged 
the  diacreiionary  power  of  consuls  and  commercial  agents  in  foreign  ports.  In  the 
State  of  Misionri,  there  are  statute  proriaions  for  the  reguladon  of  boatmen  on  the 
navigable  water*  of  that  state,  theb*  contracts,  their  duties,  their  protection,  and 
the  remedies  against  them,  as  in  aualogons  cases  of  seamen  an  the  high  seaa.  Bevised 
Statute*  of  Missouri,  1636,  90. 

(A)  Act  of  Congress,  June  10,  1818,  c  S.  sec.  1,  2. 

<•:)  Wait  V,  QiUts,  4  Pick.  SOB. 

1  SanDDrtiuKU.  —  See  also  the  act  of  It  hsi  been  held  that  the  law  doe*  not 

July  SO,  1S60,  c.  27,  S  6.  9  V.  9,  St.  at  imply  a  warranty  that  the  vessel  is  sea- 
h.  441,  amending  the  act  of  1840  referred  worthy  from  the  relation  of  ship  owner 
1«  iu  note  (a);  and  Jordan  v.  Williams,  and  seaman,  on  which  the  latter  can  sue 
1  Curtis,  flO.  without  showing  knowledge  or  deceit  on 

If  seamen  haTe  reason  to  beltere,  and  the  part  of  the  owner*,  or  an  eTpres* 
do  believe,  a  vessel  is  DnHnworthybdore  contract  Conch  o.  Steel,  8  El.  &  Bl.  402. 
the  voyage  is  begun,  they  majr  lawfully  But  this  is  inconsistent  with  the  language 
rafuse  to  go  to  sea  in  her.  Bat  they  must  of  tome  American  cases ;  Dizon  d.  The 
prove  these  fact*.  United  Stalea  o.  Nye,  Cyms,  2  Pet  Adm,  407,  411 ;  Rico  v. 
S  Curtis,  226 ;  The  Moslem,  Olcott,  Adm.  Tbe  Polly  and  Kitty,  ib.  420, 421 ;  Savary 
280, 2S7.  See  The  Hibemia,  1  Spragne,  e.  aeoiraU,  8  Gray,  166;  and  of  Sir  A. 
TS;  United  States  V  Oivinga,  ib.  76;  Tur-  Cockbnm  atntriprius.  Turner  r.  Owea, 
ner  >.Owen,  8F.  4  F.  nSipod,  100,  n.  1.     8F.  «F.  170;  jxwt,  188.  n.  1. 
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court,'  by  admiralty  process,  agamst  the  ship,  if  the  vages  be  not 
paid  within  ten  days  after  they  are  dischai^d.  (^d)  The  seamen 
haviDg  like  cause  of  complaiat  may  all  jnin  in  one  suit,  and  they 
may  proceed  against  the  vessel  withiu  the  ten  days,  if  she  be 
about  to  proceed  to  sea ;  but  this  remedy,  in  rem,  does  not 
deprive  the  seamen  of  their  remedy  at  common  law  for 

•  179   the  *  recovery  of  their  wi^ee.  (a)     The  statutes  further 

provide  for  the  safety  and  comfort  of  the  seamen,  by  requir- 
ing that  every  ship  belonging  to  a  citizen  of  the  United  States,  of 
the  burden  of  one  hundred  and  fifty  tons  or  upwards,  navigated 
by  ten  or  more  persons,  and  bound  to  a  foreign  port,  or  of  the 
burden  of  seventy  tons  or  upwards,  and  navigated  with  six  or  more 
persons,  and  bound  from  the  United  States  to  any  port  in  the 
West  Indies,  shall  be  provided  with  a  medicine  chest,  properly  sop- 
plied  with  fresh  and  sound  medicines  ;  and  if  bound  on  a  voyage 
across  the  Atlantic  Ocean,  with  requisite  stores  of  water,  and  salted 
meat,  and  wholesome  ship-bread,  well  secured  under  deck,  (ft) ' 


((f)  The  Toyage  ii  ended  when  the  veuel  hu  tlriTed  at  her  lut  port  of  di 
sad  it  ufelj  moored  at  the  wharf.  Dot  the  namcD  may,  by  the  tennt  of  the  contiact 
or  the  uaage  of  the  port,  be  bound  to  remain  by  the  vessel  after  the  voyage  ii  coded, 
■nd  oitUt  in  discharging  the  cargo,  and  their  wages  will  be  continued  until  ihxX  takes 
place.     The  Mary,  Ware.  46*. 

(a)  Act  of  Congress,  July  ao,  ITBO,  c.  29,  sec.  6.  The  aUtnt«  of  68  Geo.  HL 
c.  68,  proTided,  aUo,  an  expeditions  remedy  for  the  recovoy  of  «eamei>'s  wages,  by 
ftUowlnK  them  to  apply  to  the  summaiy  JuriidicCion  of  a  jnslice  of  the  peace  «b« 
the  wages  do  Dot  eiL'eed  £20. 

(b)  Act  of  Congre«i,  July  20,  1790.  c.  66,  sec  8,  S,  and  lb.  March  3.  1806,  c  88 ; 
act  of  Congress,  March  2,  1810,  c.  170.  The  act  of  Congress  of  July  20, 1790,  sec  9, 
gires  to  the  seamen  double  wages  for  every  day  that  they  are  put  on  short  aUowsncc, 
and  the  vessel  has  not  the  qunntity  and  quality  of  proiisions  required.  He  British 
itatnte  of  43  Geo.  IIL  c  60,  has  another  Tery  humuie  provision  for  the  health  and 
security  of  tlie  passengers  and  crew.  It  provided  tbat  no  British  ship  should  dear 
out  from  a  Britiih  port  with  a  greater  nomber  of  persons  on  board,  including  chUdrea 
and  the  crew,  than  in  the  proportion  of  one  penon  for  every  two  tons  of  ibe  buden 
of  the  ship,  as  appearing  in  the  certificate  of  registry,  or  of  that  part  of  the  dup 
uoladeD.    A  penalty  of  £60  is  forfeited  for  each  extra  person. 

1  FuTthtr  LtgiiiatioH.x^  in  note  (&),  on  tbe  fact  alone  that  be  was 

A  ttamoR  cannot  mdntain  an  action  pat  on  short  allowance.  It  is  equally  sb 
for  extra  wages,  under  the  act  mentioned  essential  ingredient  that  the  ship  had  not 
X*  By  Stat.  June  7,  1872  (IT  St  at  L.  June  0,  1874,  18  SUt.  at  L.  64.  In  an 
276,  Rev.  St-  §  4636),  seamen's  wages  are  excepted  case  it  has  been  held  tbat  ad- 
exempted  from  flttachmeot.  Bnt  wages  inlralty  will  decree  payment  notwtA- 
of  seamen  eRg)^[ed  in  the  coasting  trade,  standing  a  pending  trustee  procen  at  k*- 
or  contracting  to  share  in  the  resnlt  Boss  v,  Bonnie,  14  Fed.  Bep.  8B8. 
of  the  voyage,  are  excepted  by  act  of 
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(2.)  Charitable  Relief.  — It  is  further  provided  by  statute,  for 
the  jnst  and  benevolent  purpose  of  affording  certain  and  perma- 
nent relief  to  sick  and  disabled  seamen,  that  a  fund  be  raised  ont 
of  their  wages,  earned  on  board  of  any  vessel  of  the  United  States, 
and  be  paid  by  the  master  to  the  collector  of  the  port,  on  entry 
fram  a  foreign  port,  at  the  rate  of  twenty  cents  per  month  for 
every  seaman.  The  like  assessment  is  to  be  made  and  paid  on 
the  new  enrolment  or  license  for  carrying  on  the  coasting  trade, 
and  also  by  persons  navigating  boats  and  rafts  on  the  Mississippi. 
The  moneys  so  nused  are  to  be  expended  for  the  temporary  relief 
atid  muntenance  of  sick  and  disabled  seamen,  iu  hospitals  or  other 
proper  institutions  established  for  such  purposes ;  and  the  surplus 
moneys,  when  sufficiently  accumulated,  shall  be  applied  to  the 
erection  of  marine  hospitals,  for  the  accommodation  of  sick  and 
disabled  seamen.  These  hospitals,  as  far  as  it  can  be  done  with 
convenience,  are  to  receive  sick  foreign  seamen,  on  a  charge 
of  seventy-five  cents  *  per  day,  to  be  paid  by  the  master  of  *  180 
the  foreign  Tessel.  (a)  And  to  relieve  American  seamen 
who  may  be  found  destitute  in  foreign  places,  and  as  evidence  of 
the  constant  and  paternal  solicitude  of  the  United  States  for  the 
preservatioQ  and  protection  of  their  seamen  abi'oad,  it  is  made 
the  duty  of  the  American  consuls  and  commercial  ^ents  to  pro- 
vide for  those  who  may  be  found  destitute  within  their  consular 
districts,  and  for  their  passages  to  some  port  in  the  United  States, 

(a)  Acti  of  CoDgreiB,  Jalj  16,  1796,  March  2,  1799,  and  May  8,  1803.     By  the  act 
■  of  March  l,lS4S,c.  49,  the  proTiiioD  in  the  act  of  1798  for  hospital  money  ii  ezCeDded 
to  Iha  masten,  owuen,  and  •eanten  of  registered  Teatel*  employed  in  carryiDg  on  the 
coaiting  trade. 

Ml  board  the  itore*  reqnired.by  law  when  In  rencU  generally.    (Compare  thePaa- 

■he  tailed  on  the  royage.    The  Elizabeth  lengert  Act,  1S6G,  18  &  19  Vict.  c.  110, 

t.  Kcken,  2  Paine,  291 ;  Ferrara  ■>.  The  amended  in  1863  by  20  &  27  Vict.  c.  61.) 

Talent,  Crabbe,  210.   Compare  The  Childe  Compare  act  of  Feb.  19,1863,  c.  27,  {  S, 

Harold,  01(.-ott,AdiD.  276,  with  The  Eliza-  12  St.  at  L.  Ul,  with  act  of  Msrob  t, 

bcth  Frith,  Bl.  &  How.  196.   See  The  Her-  186^  g  IB. 

chant  Shipping  Act,  18U,  17  k  IS  Vict.  c.  The  act  of  March  24,  1S6D,  e.  8,  13 

lM,f2SttfM9.,'  TbeJoaepbhie,Swabey,  StatL.  S,  pnntihea  seduction  of  female 

I^  pa«*engera  by  any  person  employed  on 

As  l»  pauaigin  in  TesaeU  propelled  by  board  any  vesiel  of  the  Dnited  States ; 

•>Mm,  lee  act  of  Aug.  30,  1S62,  c.  100,  and  forfeits  guch  penons'  wages  to  the 

Bipedally  {  ao,  10  St,  at  L.  81.    See  also  ship  for  freqoenting  the  part  of  the  resael 

«ct  of  Hareh  8,  1866,  c  21S,  ID  St  at  L.  aasigoed  to  emigrant  passengers  without 

71&,  tegolUlugttoe  carriage  of  paMengen  ordera.    See  160,  a.  1. 
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in  a  reasooable  maniier,  at  the  expenae  of  the  United  States ;  and 
American  vessels  are  bound  to  take  such  seamen  on  board,  st  tfae 
request  of  the  con»ul,  but  not  exceeding  two  men  to  every 
hundred  tons  burden  of  the  ship,  and  transport  them  to  the 
United  States  on  such  terms,  not  exceeding  ten  dollars  for  each 
person,  as  may  be  f^reedon.  So  if  an  American  vessel  be  sold 
in  a  foreign  port,  and  her  company  discharged,  or  a  seatqao  be 
dischai^ed  with  bis  consent,  the  master  must  pay  to  the  consul  or 
commercial  agent  at  the  place,  thi-ee  months'  pay  over  and  above 
the  wages  then  due,  for  every  such  seaman,  two  thirds  of  which 
is  to  be  paid  over  to  every  seaman  so  discharged,  upon  his  engage- 
ment on  board  of  any  vessel  to  return  to  the  United  States  ;  and 
the  other  third  to  be  retained  for  the  purpose  of  creating  a  fund 
for  the  maintenance  and  return  of  destitute  American  seamen  in 
such  foreign  port.  (6)  ^ 

The  act  of  Congress  of  March  8, 1813,  c.  184,  declared  that  no 
seaman  who  was  not  a  native  or  naturalized  citizen  of  the  United 
States  should  be  employed  on  boai-d  of  any  public  or  private  ves- 
sel of  the  United  States.  But  the  provision  against  the  employ- 
ment of  foreign  seamen  is  probably  without  any  efficacy,  for  it 
applies  only  to  those  nations  who  shall,  in  like  manner,  have  pro- 
hibited the  employment  of  American  seamen.  There  is  no  other 
act  of  Congress  which  prohibits  the  employment  of  foreign  seamen 
in  our  ships ;  and  while  foreigners  are  employed  as  seamen  in  our 
merchant  ships,  they  are  deemed  mariners  and  seamen  within  Uie 
act  of  Congress  of  1803,  o.  62,  respecting  provision  for  them  by 
consuls  when  destitute  abroad,  (e)    And  in  the  navigation  act 

(i)  Act  of  CoDgreu,  Febni4r;  26, 1803,  c.  63.  Tbe  three  moDtht'  eztn  wl8«^ 
nnder  tbe  act  of  Congreu,  applies  only  to  a  volnotarj  tale  at  the  TeMel  in  a  foreign 
port,  uid  not  when  the  lale  Ii  rendered  aeoeaatrj  by  ihipwreck.  The  Damt,  Wai^ 
486. 

(c)  Uatthewa  v.  OtOej,  8  Snnmer,  116. 

■  See  also  the  act  of  July  SO,  1840,  Taber,  1    Bpragoe,   S4S.     [Where  Iha 

e.  48,  S  9,  6  St  at  L.  396.    Tbe  Atlantic,  letael  wa«  necemarily  laid  op  for  Kptin 

Abbott,  Adm.  461 ;  Tingle  v.  Tucker,  ib.  at  an  intermediate  port,  it  wts  held  that 

619 ;  Miner  ■>.  Harbeck,  ib.  646.  the  teamen  were  eoHtled  to  their  retnn. 

When  a  teaman  it  dltabled  and  neeet-  and  to  wagM  at  leait  to  tbe  intenncdiata 

uril^  left  abroad,  tbe  payment  by  the  port,  and  perhapt  up  to  the  time  of  ar- 

matter  of  three  month*'  extra  waget  doe«  rival  at  home  port    Bonlton  a.  Moor, 

not  exonerate  the  retael  from  the  obliga-  14  Fed.  Bep.  022,  and  catet  dted.] 
tion  to  pay  for  hit  retain.    Bmaeat  p. 
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of  Ist  March,  1817,  o.  204,  a  discrimiDation  is  madfl  in  favor  of 
American  citizens  au  seamen,  relativfl  to  the  fishing  bounty  and 
to  foreign  tonnage. 

Greenwich  Hospital,  in  England,  is  a  noble  asylum  for 
decayed  *  and  disabled  seamen  belonging  to  the  royal  *  181 
navy;  but  another  national  establiehment  was  wanting 
for  seamen  maimed  or  disabled  by  sickness  or  accidental  mififor- 
tunes,  or  worn  out  by  age,  in  the  merchant  service.  This  was 
provided  for  by  the  statute  of  20  Geo.  II.  c.  88,  which  created  a 
corporation  attached  to  Greenwich  Hospital,  and  laid  the  founda- 
tions of  a  magnificent  charity,  with  liberal,  careful,  and  minute 
provisions,  some  of  which  have  been  copied  into  oar  own  stat- 
utes ;  and  it  is  sustained  by  an  assessment  amilar  to  our  own,  of 
sixpence  sterling  per  month,  out  of  seamen's  wages.  In  one 
respect,  the  English  charity  is  much  broader  than  ours,  for  it 
reaches  to  the  poor  widow  and  infant  children  of  every  seaman 
who  perishes  in  the  service,  and  who  shall  be  found  to  be  proper 
objects  of  charity,  (a) 

(»)  The  contribaliont  from  merchant  ships  to  the  tnuteea  of  Greenwich  Hoipital, 
in  1»28  and  1820,  exceeded  X20,000  ilerling  a  year,  and  yet  there  wu  not  on  the 
atibliriiment  a  iingle  indiTidoal  who  had  been  excluiinelg  emplojied  in  the  merchant 
■enice.  The  ataluie  of  4  and  6  Wm.  IV.  c  SI,  directed,  therefore,  that  (lie  contribu- 
lii»  of  lixpcnce  per  month  hy  Reamen  In  the  merchant  terrlce  should  cease  from  Ist 
Jinnarj,  I8S5,  and  that  £20,000  a  year  ihonld  be  advanced  from  the  consolidated 
fund  to  the  hospital  10  make  good  the  deflciencj.  The  act  of  Wm.  IV.  repealed  the 
ttitDte  of  30  George  IL,  except  to  far  as  it  related  to  the  ettabliahment  of  the  cor- 
puadoD :  and  it  repealed  so  mnch  of  the  act  of  87  George  III.  c.  73,  as  related  to  the 
vsgcs  of  teamen  dying  white  employed  in  the  West  India  trade,  and  It  introdnced  a 
new  system.  This  system  proTide*  contrihotions  for  a  new  fund  ;  and  eiery  master 
•nd  owner  of  a  British  merchant  ship  or  ressel  is  to  pay  2s.  per  month,  and  exerj 
•nman  serring  on  tward  such  ship  or  Tessel,  Is.  per  month  ;  and  the  Inslitullon  is  to 
proTide  in  ttj  hospttnl  for  seamen  becoming  incapable  by  sickneaB,  wonnds.  or  other 
si'cidental  niUtortunei,  or  worn  out  by  age,  and  in  certain  cases  for  their  widows  and 
children.  The  masters  and  ownert,  and  their  widows  and  children,  being  objects  of 
clariiy  as  aforesaid,  are  to  partake  of  the  bounty ;  the  contribntlons  to  the  fund  are 
ntirnsled  to  amount  hereafter  to  £60,000  sterling  a  year.  M'Culloch'i  Com.  Diet. 
liL  Seatnen.  A  summary  of  the  acts  of  Congress  for  the  proteclion  and  relief  of 
snnien,  snd  the  decisions  of  the  federal  courts  in  relation  thereto,  is  given  in  the 
notn  to  Abbott  on  Shipping,  6th  Am.  ed.  Boston,  1646.  pp.  267  to  264. 

The  Athenians  had  humane  institntions  for  the  relief  and  support  of  disabled  s<rf- 
^xn,  and  which  afterward)  embraced  the  aged,  the  sick,  the  blind,  and  inflrm,  of 
^'sry  description ;  and  this  charitable  proriaion  haa  been  attributed  to  Solon.  St. 
iiAa't  History  of  the  Haotien  and  Customs  of  Ancient  Greece,  ill.  69-74.  The 
ucieot  Romans  nerer  provided  any  asylum  for  the  poor.  Humanity  was  no  part  of 
tMt  natioaal  character.    Iti  cnlCivation,  as  a  public  duty,  it  one  of  the  inestimable 
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(3.)  PunithmenU.  —  With  respect  to  the  hehavior  of  the  mas- 
ter Bnd  seamen,  and  the  diBCipHne  on  board  of  merchant  ships, 
it  is  held  that  the  master  is  personally  responsible  in  damages 
for  any  injury  or  loss  to  the  ship  or  cargo  by  reason  of  his  nt^li- 
gence  or  miscoaduot.  Being  responuiljle  over  to  others  for  his 
conduct  as  master,  the  lav,  as  well  on  that  account  as  from  the 
necessity  of  the  case,  has  intmsted  him  with  great  authori^ 
over  the  mariners  on  board.  Such  autbori^  is  requisite  to  the 
safe  navigation  of  the  ship,  and  the  preservation  of  good  order 
and  discipline.  He  may  imprison,  aud  also  inflict  reasonable  cor- 
poral punishment  upon  a  seaman,  for  disobedience  to  reasonable 
commands,  or  for  disorderly,  riotous,  or  insolent  conduct ; 

*  182  and  his  authority,  in  that  respect,  is  analogous  to  '  that  of 

a  master  on  land  over  his  apjirentice  or  scholar,  (a)     The 

bknfngi  of  the  Introdnctton  of  Chriatianity.  ComlaiitiDe,  the  flnt  Chriitimn  Onr, 
fonndod  the  flnt  public  >;atem  of  relief  of  pauperiBm.  There  did  not  eiiit  in  the 
Roman  le^tlation  any  proiieion  for  the  poor,  nnleu,  laji  Hugo  (Hiitory  of  the 
Rotnan  Low,  lec.  I1>1).  we  tdbj  contider  the  law  of  the  tweWe  tablea,  which  r^n- 
lated  funeral  expense*,  to  have  been  inBoduced  In  their  faTOr,  ai  a  tneana  to  piereiit 
the  ruin  of  familie*.  Snt  there  waa  a  proTuion  in  favor  of  the  Boman  lolditn, 
which  ihowa  the  wiie  policy,  if  not  hnmanity,  of  the  Roman  diadpline.  Half  of  the 
donatiTei  of  the  loldien  waa  withdrawn  and  placed  in  lecurit;  in  camp  far  Ibeir  ue, 
to  preTent  iti  being  waited  in  eitntTagance  and  debauchery.  Vegetiua  oanajdered 
it  a  finite  inaticniion.  There  waa  likewiae  a  contribution  by  each  loldier,  to  a  coo- 
man  fund  In  eatnp,  to  defray  hii  funeral  expen«e«.  Vegetiui,  de  Re  Hilitari,  1. 1> 
e.  20.  Chelsea  Hotpital,  in  England,  for  the  reception  of  sick  and  aopperanuoalcd 
■oldiera,  hai  infinitely  better  pretenaioQa  than  the  Roman  pi«TitioD  to  be  leaded 
ai  if iDiwhu  iNittliAim. 

(a)  Molloy.h.  2,  c.  8,  «ec.  12;  Thome  v.  White,  Peten'i  Adm.  108;  BiM  v.  The 
Folly  and  Kitty,  ib.  120 ;  The  United  SUtea  v.  Smith,  8  Waah.  525 ;  Hichaehoa  >■ 
Deniun,  8  Day,  291;  Coraenfonl  c  Baker,  before  Lord  Stowell,  June,  1825;  The 
United  Statea  e.  Dewey,  New  York  Circuit,  June,  18S8 ;  Lord  StoweQ.  ia  the  caae  of 
the  Agincourt,  1  Hagg.  Adm.  272;  The  Lowtber  Caitle,  ib.  384;  The  United  StatM 
D.  Freeman,  IMaaon,  612;  Turaer'i  Caae,  1  Ware,  8.1;  Butler  d.  UcLellao,  IXsrrict 
Court  of  Maine,  ib.  220 ;  Bangi  r.  Little,  ib.  CM ;  Carleton  b.  Davis,  id.  N.  T.  Legal 
ObMTver.  ill.  86 ;  FnUra'  v.  Colby,  C.  C.  U.  8.  Mass.  1848,  [3  Woodb.  4  M.  1 ;]  [Johns 
r.  Brinker,  80  La.  An.  241.)  Thoagh  the  maritime  codes  of  continental  Europe,  lodi 
as  the  CoDBolato,  the  laws  of  Oleron,  of  Wlabny,  of  tlie  Hanse  Towns,  and  of  Den- 
mark, carefully  avoid  the  direct  mention  of  any  legal  authority  of  the  captain  to 
correct  by  corporal  chattlsemeit  the  misbehavior  of  marinen ;  yet,  a*  the  learned 
Judge  of  the  District  Court  of  Maine  observed,  in  the  case  above  mentjoned,  this 
power  in  the  master  seems  either  to  have  l>een  inf  ened,  or  to  have  become  silently 
eatablished  by  usage.  Casaregl*  (Disc.  136,  a.  14}  admit*  that  the  master  may 
inflict  slight  chaitiaement,  by  analogy  to  the  power  of  a  father  or  domestic  matter; 
and  the  orditkatwe  of  Loula  XIV.  (Uv.  3,  tit  1,  art.  22)  oouf  era  a  strong  power  of  per- 
aonal  panisliinent  on  the  captain,  in  aggravated  cases,  and  acting  uider  the  advice 
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books  unite  io  the  lawfulness  and  necessity  of  the  power.  With- 
OQt  it,  authority  could  not  be  maintained  nor  navigation  made 
safe.  Subordination  is  essential  to  be  strictly  enforced  among 
a  class  of  men  whose  manners  and  babits  pariake  of  the  attri- 
butes of  the  element  on  which  they  are  employed.  Diaobedience 
to  lawful  commands  is  a  more  noxious  offence,  and  tlie  most 
dangerous  in  its  nature,  for  it  goes  at  once  to  the  utter  annibila- 
tton  of  all  authority.  But  care  muet  be  taken  that  the  punish- 
ment be  adminbtered  with  due  moderation.  The  law  watches 
the  exercise  of  discretionary  power  with  a  jealous  eye.  If  the 
correction  be  ezcessi-ve  or  unjustifiable,  the  seaman  is  sure  to 
receive  compensation  in  damages  on  his  return  to  port,  in  an 
action  at  common  law.  (&)  And  it  must  be  an  extreme  case  that 
will  justify  a  master  to  confine   a  seaman   in   a  common   jail 

of  tlie  mate  sod  ji\ot.  The  act'  of  CongreMi,  3d  M&Kh,  1886,  c.  40,  «ec.  3,  makei  it 
ta  IntUcMbte  offence,  pnniihabte  by  fine  and  imprlgonment,  for  the  magler  or  other 
officer  of  any  American  tmmI,  on  the  high  >eae  or  other  waters,  within  the  admiralty 
and  maritime  jarisdiction  of  the  United  Btate«,  from  malice,  hatred,  or  reTeoge,  and 
wittMMit  joatiflable  came,  to  bea^  wonnd,  or  imprison  any  of  the  crew,  or  withhold 
from  them  iiUtable  food  and  nourithroent,  or  inflict  upon  them  any  cruel  and  un- 
nmal  paniihrneat.  In  the  caw  of  the  United  States  r.  Proctor,  in  the  Circuit  Court 
of  the  United  Suies  for  the  Southern  Diitrict  of  New  Tork,  in  November,  1B36,  it 
wac  held,  that,  ai  a  geuenl  rule,  eeamen  miut  obey  the  tiut  order  coming  from  any 
offlcer,  aa  it  may  ariie  from  some  anddeo  emergency  requiring  it ;  and  that  for  nn- 
jiutiflable  lUsobedience,  moderate  penoual  panlBbment  might  be  Inflicted.  Again, 
in  the  Circuit  Court  U.  S.  for  MasiachusetU,  In  1841,  in  the  caie  of  United  Blatea  t^ 
Hnnt,  [2  Stoiy,  120,)  it  was  held  that  the  right  of  the  mate  to  inflict  puniihment  an 
the  aeameD,  when  the  matter  Ii  on  board  and  at  hand,  ii  Juitifled  only  by  the  imme- 
diate exigencies  of  the  aea  service,  or  aa  a  necessary  means  to  suppress  mnttnoua, 
niegal,  or  flagrant  misbehavior  on  the  part  of  the  seamen,  or  to  compel  obedience 
to  preaaing  orders.  In  the  case  of  the  United  States  n.  Colby,  District  Conrt  U.  8. 
(or  Haanchusetn  (the  Law  Reporier  for  March,  lS4fl),  it  was  decided,  that  if  the 
maater  of  a  ship  at  sea,  in  the  exerdse  of  a  sound  and  honest  judgment,  believes 
danger  to  be  imminent,  and  to  require  the  tue  of  a  dangerous  weapon  (a  loaded 
pbliA,  for  faialance)  to  rednce  to  obedience  a  seaman  in  opoi  mutiny,  with  deadly 
weapons  In  hi*  hand,  and  tlireatening  the  lives  of  the  ofBcers,  and  the  matter  should 
nse  such  a  weapon  from  honest  motives,  he  would  he  Jnstifled.i 
(fr)  WatMm  V.  Christie,  2  Bos.  &  P.  224. 

>  a. «.  1  Spragne,  119.    Bee  S  Woodb.  July  IT,  1862,  c.  204,  i  1, 12  St.  at  L. 

4  ILL  600.    By  the  actor  July  27, 1808,  c.  888, 

Flagging  in  the  navy,  and  on  board  14  St.,at  L.  304,  the  navy  regulation  pro- 

TtM(li  of  commerce,  was  abolished  by  hibiting  the  wearing  of  sheath  knives  on 

the  act  of  Sept  26,  1860,  c.  80,  {  1,  0  St  shipboard  is  niade  appUcable  to  all  tea- 

at  L  616l    See  also  art.  B  of  the  mies  for  men  In  the  merchant  service, 
it  of  the  navy  In  Ae  act  of 
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*  188    in  a  foreign  port.     He  cannot  do  *  it  as  a  punishment,  \mi 

only  by  way  of  precaution  under  the  existing  circnm- 
stanoes.  (a)  The  master  may  also  restrain  or  even  confine  a 
passenger  who  refuses  to  submit  to  the  necessary  discipline  (d 
the  ship.  (6) 

ThB  master  has  also  the  right  to  discharge  a  seaman  for  just 
cause,  and  put  him  ashore  in  a  foreign  country  ;  but  the  causes 
must  be,  not  slight,  but  aggravated,  such  as  habitual  disobedience, 
mutinous  conduct,  theft,  or  habitual  drunkenness ;  ^  and  be  is 
responsible  in  damages  if  he  discharges  him  without  just  cause,  (e) 
This  power  of  discharge  extends  to  the  mate  and  subordinate  offi- 
cers, as  well  as  to  tlie  seamen,  for  the  master  must  be  supreme  in 
the  ship,  and  subordination  and  discipline  are  indispensable  to  the 
safety  and  welfare  of  the  service.  But  it  would  require  a  case  of 
flagrant  disobedience,  or  gross  negligence,  or  palpable  want  of  skill, 
to  authorize  the  captain  to  displace  a  mate,  who  is  generally  chosen 
with  the  consent  of  tbe  owners,  and  with  a  view  to  the  better 
safety  of  the  ship,  and  the  security  of  their  property,  (li)  The 
marine  law  requires  the  master  to  receive  back  a  seaman  whom 
he  has  dischai^ed,  if  he  repents  and  offers  to  return  to  his  duty 
and  make  satisfaction  ;  and  if  the  master  refuses,  or  if  the  seaman 
has  been  unduly  discharged,  he  may  follow  the  sliip,  and 

*  184    recover  his  wages  for  the  voyage,  and  *  the  expenses  of  bis 

(a)  TTniled  Stalei  i>.  Rn^Iei,  5  Wiuon.  1D3;  Hagee  v.  Ship  Hom.  Gilpin.  119, 
233 ;  Wil«an  v.  BHg  Mnrj,  Gilpin  31 ;  [Jahiuon  n.  The  CoHoUmu,  Crabbe,  S-V.J 
The  lubnrdinate  offlcera  hnTe  ii»  itulhority  to  puDish  a  seaman  when  the  mutrr  it 
onboard,  nnlpia  b;  hit  orders.  Elwell  v.  Harlin,  Ware, &3;  Batler  r.  HcLellan, ib. 
218;  UniWd  Slates  b.  Hunt,  lupra. 

(b)  Boyce  v.  BajllSe,  1  Camp.  68;  Prendergaat  r.  ComptiM,  8  Cur.  t  P.  4M. 
See  alio  die  remarks  of  Mr.  Justice  Story,  OQ  the  dnty  ol  decorous  deportmenl  to 
TMsaengers  by  the  masler.  Chamberiain  n.  Chandler,  8  Uason,  242.  [So  also  U 
Isolate  a  pasienfier  who  has  an  inlectious  diseaae.    Thu  Hammonia,  10  Ben.  612.) 

(c)  RelF  I'.  The  Ship  Maria,  Petere,  Adm.  186 ;  Black  e.  The  Sliip  Louinana,  ib. 
268 ;  Hulle  v.  Hei);htman,  2  East,  li6 ;  Sir  William  Scott,  in  the  case  of  tlie  Eicler, 
2  C.  Rob.  261.  The  French  law  aSords  peculiar  protectioo  to  seamen ;  and  amcmg 
other  things,  in  this,  that  it  prohibits  the  master  from  discharging  a  seaman,  in  any 
case,  in  a  foreign  country.  Tliis  was  by  a  royal  declaration  of  IStli  Deoeraber,  1728, 
an.  1,  mentioned  in  1  Valin's  Comm.  734;  and  It  is  adopted  in  the  Code  it  Com- 
merce, art.  270. 

(</]  Atkyns  v.  Borrows,  1  FeCera,  Adm.  2M ;  Thompson  v.  Biuch,  4  Wash.  338. 

■  Or  attempting  a  rape  on  a  female     8e«  farther,  Jones  d.  Sears,  8  Spiagoe, 
NleW  D.  Clark,  1  Cliff.  146.     43 ;  [The  Bark  Antioch,  0  Saw.  S28.] 
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return,  (a)  The  laws  of  the  Uuited  States  make  it  highly 
penal,  and  subject  the  master  to  fine  and  impriaonmeat,  if,  with- 
ODt  justifiable  cause,  ^e  maliciously  forces  an  officer  or  mariner 
on  shore  while  abroad,  or  leaves  him  behind  in  way  foreign  port 
or  place,  or  refuses  to  bring  home  those  whom  he  took  out,  alid 
who  are  in  a  oo&ditioQ  and  willing  to  return.  (&) 

It  was  a  question  which  received  a  profound  discussion,  and 
led  to  a  learned  research  in  Sarden  v.  (}ordonf(e)  whether  a 
seaman,  who  became  sick  and  disabled  on  the  voyage,  was  entitled 
to  medical  advice  and  aid,  such  as  medicine,  sustenance,  and 
attendance,  at  the  expense  of  the  ship.  It  was  there  shown  and 
decided,  that  the  expense  of  curing  a  sick  seaman  in  the  course 
of  the  voy^e  was  a  charge  upou  the  ship,  according  to  the  mar- 
itime lav  of  Europe,  ((2)  and  the  rule  recommended  itself  as  much 
by  its  intrinsic  equity  and  sound  policy  as  by  the  sanction  of  its 
gener^  authority.  Such  an  expense  was  in  the  nature  of  addi- 
tional wi^es  during  uckneas,  and  it  constituted  a  material  ingredi- 
ent in  the  just  remuneration  of  seamen  for  their  labor  and  services. 
The  statute  law  of  Uie  United  States  («)  has  not  changed  the 
maritime  law  and  exempted  the  vessel,  except  so  far  as  respects 
medicines  and  medical  advice,  and  which  must  be  borne  by  the 
seamen  and  not  by  the  owner,  when  there  was  a  proper  medicine 
chest  and  medical  directions  on  board  the  ship  ;  and  it  does  not 
apply  to  nursing,  diet,  and  lodging,  or  even  medical  advice,  if  the 
seamen  be  carried  ashore,  and  which,  under  the  general  maritime 
law,  are  to  be  home  by  the  vesael.  (/)  The  claim  for  such 
expenses,  equally  with  a  claim  for  wages,  may  be  enforced  in  the 
courta  of  admiralty ;  and  Judge  Story,  in  the  case  of  Sarden 
Y.&ordon,^   with  great   force,  and   moving  on   solid    principles, 

la)  Imhu  of  Olenm,  art  13;  L«wi  of  Wlibny,  art.  2fi;  Code  de  Commerce,  kit. 
270;  BetfcThe  SUp  Maria,  Peters,  Adm.  103,  194;  Hntcbinioii  v.  CoomlH,  I>i«- 
triet  Cowt  of  Maine,  Ware,  6G ;  The  Nimrod,  fb.  9. 

fh]  Act  of  Conftren,  Sd  March,  1826,  c  67,  kc.  10.  So,  b/  the  Btatntei  of  5  and 
<  Wm.  IT.  c  19,  tbe  maMer  of  a  merchant  tbip  b  IndicUble,  If  he  iriUullj  and 
wraogfallj  leare*  a  aeaman  behind,  before  the  tenuinadon  of  th^  voj'age. 

(c)  2  MaMO,  Ml. 

(d)  I«wa  of  Oleron,  art  7 ;  Law*  of  Wiibnj,  art  10 ;  Lawa  of  the  Hante  Towns, 
art  46 ;  Code  de  Commraoe,  art  262, 2S8. 

(•)  Vidt  npra,  170. 

I/}  The  Nbnrod,  Ware,  10 ;  Tbe  Foreit,  ib.  420. 

■  Morgan  o.  The  Ben  Hint,  0  Am.  L.  461 ;  Kntght  r.  Fanona,  1  Spragne,  2T0 ; 
Kef.  ■.  a.  707 ;  Tbe  Atlanlie,  Ahbott,  Adm.     Nevltt  v.  ClMtkt,  Olcott,  31S ;  [The  Chaif 
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*  186    vindicated  the  admiralty  jurisdictioD  over  the  vhole  *  com- 

peDsatioD,  in  all  its  varied  fomu,  when  due  to  Beameii  fi>i 
their  maritime  services,  (a) 

The  act  of  CongroBB  requires,  that  in  seameo's  shipping  arti- 
cle, the  voy^e  and  term  of  time  for  which  the  seamen  may  be 
shipped  be  specified.  (6)  The  regulation  relates  to  voyages  ,/»vm 
a  port  in  the  United  States,  and  it  does  not  apply  to  a  voyage 
commencing  from  a  foreign  port  to  the  United  States.  The 
voy^e,  vrithin  the  intendment  of  the  statute,  means  one  having 
a  definite  commeacement  and  end,  and  a  general  coasting  and 
trading  voyage  from  state  to  state  is  within  the  statute,  (c)  Tbe 
terminus  a  guo,  and  the  terminua  ad  quern,  must  be  stated  pre- 
cisely ;  and  in  a  case  of  a  general  adventure,  the  term  of  service 
must  be  specified.  A  voyage  from  New  York  to  Cora^oa,  <nd 
elsewhere,  means,  in  shipping  articles,  a  voyage  from  New  York 
to  Cura^ott,  and  the  word  *'  elsewhere  "  is  rejected  as  being  vwd 
for  nnoertainty.  ((f) ' 

{a)  Thli  inbject  Teceired  ample  ditcnwlon  In  Beed  t>.  Cufleld,  1  SnmMr,  IK 
and  It  wat  (bown  to  be  a  Ktcled  principle  of  maritime  policy,  that  a  seaman  «■• 
entitled  to  be  cured,  at  tbe  expen»e  of  the  ihip,  of  all  lickneM  and  all  Injniiea  (w- 
talned  In  the  ■errice  of  the  ship.  Tbe  rale  applied  not  onlj  daring  the  roytse,  bat 
when  tbe  tcsbgI  wai  in  her  home  port,  either  at  the  comnKacement  or  terminatioa 
of  the  voyage,  lo  long  aa  the  leaman  wai  in  the  urrice  of  the  ship,  and  aa  one  of  Ibc 
crew.  The  acts  of  Congress,  Kpu,  179,  for  the  relief  of  siuk  and  rliishlfd  iiaini  n. 
were  deemed  to  be  auxiliary  to  the  maritime  law. 

(b)  Act  of  Congress,  20th  Joly,  1790,  c.  29.  This  principle,  as  Hr.  Cnrtia  obserrd, 
(TresUH  on  Seamen,  106,)  maj  be  traced,  with  remailable  unifonnity,  through  tbe 
marine  law*  and  ordinances  of  all  maritime  states.  It  has  been  recognised  ss  a 
unWersal  rule  by  tbe  text-writers  of  Fnnce  and  England,  and  folly  earned  ints 
effect  by  tbe  conrtt  in  this  conntry. 

(c)  Tbe  CroMder,  Ware,  444. 

(<f)  Decision  in  the  District  Coort  of  Haiyland,  by  Jndge  WUidieiter,  1  Hatlli 
L.  J.  aOB;  Hagee  v.  Tbe  Moai,  Oilpin,  SIB. 

cloB,  fl  Sair.  544;  Holt  c.  Cnmmiogs  (Penn.,  within  tbe  genenl  authority  of  die  luutn 

13BS),  17  Bep.  121 ;  Tbe  Oty  of  Alexan-  to  pledge  the  credit  of  the  owttoa  tor 

<lria,  17  Fed.  Rep.  890,]  present  rarious  proriitons,  oreven  formediclDea.   Org*B 

inlerestlDg  applications  of  the  principle,  n.  Brodie,  10  Ezefa.  449 ;  nla,  101,  n.  1. 
See  also  Croucber  v.  Oakman,  3  AUeo,  '  Shipping  Artidtt.  —  See    Brown    >. 

185 ;  The  Brig  Qeorge,  1  SnmncT.  154 ;  Jones,  S  Oatl.  4TT :  Ely  v.  Peck,  7  Conm. 

Bronent    v.    Taber,    mU.  lao,  n.   1 ;    1  239;  Qlfford  r.  Kollock.  19  Law  Rep.31. 
Spragoe,  24S;  Brown  d.  Orerton,  ib.  462.  By  the  act   of   July  90,  1S40,  c  1&, 

But  If  It  t*  not  necessary  to  tiie  prose-  %  10,  G  St.  at  L.  306,  articlet  not  comply- 

cndon  of  the  voyage  that  the  seainaB  ing  with  the  requirements  of  the  act  «f 

•liould  be  cored,  it  has  be«D  held  not  1790  are  Tirid.    Snow  v.  Wope,  S  Cmtii, 
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(4.)  W<^e».  —  Seamen  in  the  merohaDt  servioe  are  uBiuUy 
hired  at  a  certain  earn,  either  hj  the  month  or  for  the  voyage. 
The  ancient  form  of  the  mariner's  oo&ttact  was  for  one  entire 
sum  for  the  voyage,  and  the  modifications  of  the  entirety  of  the 
contract,  by  apportionment,  when  the  services  of  the  seamen  have 
been  interrupted  pending  the  voyage,  are  distinguished  by  equi- 
table and  minute  provieions  in  the  foreign  ordinances  and  codes. 
The  modern  mode  of  hiring  is  at  monthly  vsges.  The  contract 
ia  for  a  definite  voyage,  at  the  rate  of  eo  much  per  month  for  the 
nhole  time  that  the  voy^e  continues.  («)  In  the  fishing  trade, 
the  seamen  usually  serve  under  an  eng^ement  to  receive  a  por- 
tion of  the  profits  of  the  adventure.*  The  share,  or  profito  of  the 
voyage,  are  a  su^titnte  for  regular  wages,  and  are  treated  as 
stipnlated  wages  are  treated,  and  the  mariners  are  not  partners 

(■)  FMhier,  Lonage  dot  HAteloU,  n.  172;  Wkltm  v.  The  Ship  Neptmie,  Peten, 
AdB.1^ 

lot,  afBnnhig  Wope    o.   Hemenw&y,  1  t  H«gg.  Adm.  370,  the  port  of  DoIlTeiT 

8)ngne,800.    Other  cuei  on  the  validity  might  be  anywhere  in  the  contioent  of 

<rf  aiticle*  under  iiut  American  law  are  Europe,  ai  waa  pointed  oat  In  The  Tri- 

Donsian  e.  Eyre,  Qiipin,  147 ;  The  Gem,  nmph,  6  Ir.  Jui.  h.  b.  S81 ;  and  in  that 

U.  8.  D.  C.  Mara,  udd  in  2  Pan.  Ship.  ca«e  articles  for  a  Toyage,  if  required,  to 

h,  note,  ta  throw  donbt  on  U.  8.  e.  Slaly,  any  port  in  the  North  and  Bonth  Pacific 

1  Voodb.  &  H.  S88.  oceans,  Indian  and  China  »eaa,  and  ut- 

Tbe  Brituh  Merchant  Shipping  Act,  eral  other  ipecifled  Jplacei,  for  a  period 

ISM,  17  &  18  Tict  c.  IM,  j  149,  reqnlrel  not  exceeding  two  yean,  the  port  of  final 

tfaeartlcleatocontain.amongotherthingi,  discharge  I>eing  In  the  United  Kingdom, 

'  the  natnie,  and,  ■«  f ar  as  pracdcable,  were  lield  good.    The  Toyage  in  Boberta 

tht  dontion  of  the  intended  Toyage  or  c.  Knights  la  in  a  form  frequently  naed  in 

en^geinail.''    In  The  Westmoreland,  1  the  British  shipping  ofllcet,  and  the  pnw- 

W.  Boll.  210,  Dr.  LnshlngtoD  admits  that  tice  which  allow*  a  good  deal  of  laxity  •■ 

the  words  "  natare  of  the  TOyage "  relax  to  the  Intermediate  ports  which  may  b* 

the  itrietneaa  of  the  obligation  before  Im-  Tiilted,  If  the  termiaia  ad  qutm  Ig  fixed, 

posed,I>atexpt«s*ee  the  opinion  that  they  seems  tobe  Jostifled  now  that  snbmarine 

entitle  the  mariner  to  a  f  air  hitimatlon  of  telegraphs  make  it  possible  for  the  ownen 

liie  nature  of  the  serrice  in  which  he  la  to  change  the  destination  of  a  vesael  after 

10  engage,  aa,  for  instance,  whether  he  1*  she  has  left  porL    See  fnrth«,  Fraier  r. 

tn  winter  in  arctic  or  tropic  region*.   And  Hatton,  2  C.  B.  h.  a.  512.    In  Button  o. 

iliis  opinilm  has  lieen  taken  in  America  to  Thompson,  L.  B.  4  C.  P.  880,  the  articles 

txpreas  ttie  pieaent  state  of  the  English  were  very  wide,  and  The  Wettmoreiand 

Uw.    Roberts  v.  Knights,  7  Allen,  440 ;  was  died  in  argument,  yet  there  was  no 

The  Kingbird,  U.  S.  D.  C.  Mast.    See  suggestion  that  they  were  invalid.    Bar- 

slso  Tlw  Vamna,  18  Law  Bep.  437,  4S9.  too  v.  MnkerCon,  L.  R.  2  Ex.  {MO. 

Howerer,  In  Tbe  Westmoreland,  ai  well  ■  Jay  e.  Abny,  1  Woodh.  &  M.  98); 

isintheeftrliOTcueofdHGoorgaHome,  Seed  >.  HiMwy,  BL  ft  HowL  l!WI>  087. 
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with  the  owners  in  the  profits  of  the  voyage.  The  act  of  Cod- 
gress  (/)  extends  the  admiralty  jurisdiction  to  the  c<^nizaiice of 
8uit«  for  shares  in  whaling  voyages,  in  the  same  form  and  maniief 
as  in  ordinary  cases  of  wages  in  the  merchant  service,  (y) 

Every  seaman  eng^ed  to  serve  on  board  a  ship  is  bonod,  foa 
the  nature  and  terfns  of  the  contract,  to  do  faia  duty  in  the  Be^ 
vice  to  the  almost  of  his  ability  ;  and,  therefore,  a  promise  nudt 
by  the  master,  when  the  ship  is  in  distress,  to  pay  extra  wages,  u 
an  inducement  to  extraordinary  exertion,  is  illegal  and  void.    It 

would  be  the  same  if  some  of  the  crew  had  deserted,  or 
*  186    were  sick,  or  dead,  and  peculiar  efforts  *  became  requisite; 

for  the  general  engi^ment  of  the  seamen  is  to  do  all  thtsj 
can  for  the  good  of  the  service,  under  all  the  emergencies  of  Uie 
voyage.  Lord  Eenyon  puts  the  illegality  of  such  a  promise  oa 
the  ground  of  public  policy,  and  Lord  EUenborough  on  the  want 
of  consideration,  (ti)  '  It  requires  the  performance  of  some  ser- 
vice not  within  the  scope  of  the  original  contract,  a.s  by  beoomJDg 
a  voluntary  host^e  upon  capture,  to  create  a  valid  clwm,  on  the 
part  of  the  seamen,  to  compensation,  on  a  promise  by  the  master, 
beyond  the  stipulated  wages.  (6)   So,  no  w^es  can  be  recovered 

(/)  Act  of  CongTMt,  lOth  June,  1818,  c.  2,  tec  1,  2. 

(g)  In  irhallog  raj*ge»  from  the  New  EDgUnd  itatea,  thre«  tenth*  of  tbe  Mnkip 
of  the  ship  are  th«  chare  of  the  Mamen. 

(a)  Harm  d.  Watwa,  Peaks,  72 ;  Stilk  t>.  M^ck,  2  Camp.  817.  The  tame  nit 
appllf »  to  a  promiBe  bj  a  pauenger  to  knj  at  the  crew  of  a  wrecked  reaaeL  MeaB 
».  Snflolk  Bank,  Mail.  U.  B.  D.  C.  18Sa 

(b)  Yatei  r.  HaU,  1  T.  IL  73. 

1  Wagtt.  —  See  alio  Harrii  v.  Carter,  took  the  maiter't  place,  fn  a  ease  wta* 

8  Et.  &  B1. 659;  The  AramlDta,  1  Spinkt,  the  artlclci  connined  a  promiae  of  aba- 

Ec.  A  Ad.  224;  18  Jur.  793;  29  Eng.  L.  dimce  to  sncceMOi*  in  the  ofBc«.    Bat 

&  Bq.  682.  the  principle  of  Prieitl^  a.  FeinJ^  oaK 

If ,  after  the  leaman  hai  signed  articlei  ISl,  n.  1,  waa  applied.    Tltawmmcni  ■. 

In  a  foreign  port,  he  flndi  the  ship  ia  on-  Baxter,  8  Dal;,  81. 
•eaworthj,  there  b  coniideratlon  for  a         B;  ilatale  17  &  18  TIct.  c  1M,|  18^ 

new  contract    Torner  v.  Owen,  3  F.  &F.  when  the  leamau'i  lerTlce  tennlnatn  b«- 

170 ;  anfrt,  176,  n.  1.  fore  the  period  contemplated  in  the  agiM- 

To  preTent  a  recorerj  of  wagei  for  an  ment  b;  nason  of  hia  being  left  on  aboK 

illegal  Tojage,  the  teaman  moat  hare  at  anyplace  abroad  under  a  ceitifloate  of 

known  of  the  illegalitj.     The  Mary,  1  hi*  nnfltneet  or  inability  to  proceed  «■ 

Spngne,201;  Malta,  2  Hagg.  Adm.  168;  tiie  voyage  granted  ai  mentiooed  in  tfaa 

The  Mary  Ann,  Abbott,  Adm.  270 ;  The  act,  he  ii  entitled  to  wa^ea  for  the  ti>M 

St.  Jago  de  Cnba,  9  Wheat.  409,  414.  of   ■erriee   prior   to   inch   1 

The  teaman'*  riglit  to  aiie  the  nuuler  hat  only. 
bMO  held  to  exitt  at  againat  a  mate  wtw        8a«  188,  n.  1 ;  109,  n.  1. 
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iriien  the  hiring  haa  been  for  sn  illagal  voyage,  or  one  in  viola- 
tion of  m  Btatute.  The  law  will  not  countenance  a  contract  ex 
ttufi  eauta,  nor  permit  anj  one  to  lay  claim  to  the  w^es  of 
iniqai^.  (?) 

A  seaman  is  entitled  to  his  whole  wages  for  the  voyage,  even 
tboi^h  he  be  unable  to  render  his  service  by  sicknesB  or  bodily 
injury,  happening  in  the  course  of  the  voyage,  and  while  he  was 
in  the  performance  of  his  duty.  This  is  not  only  the  invariable 
ossein  the  Eoglish  admiralty,  but  a  provision  of  manifest  justice, 
pervading  all  the  commeroial  ordioancea.  (cf)  Bat  if  the  seaman, 
who  enters  himself  as  competent,  fails  in  his  duty  from  &e  want 
of  competent  knowledge  or  health,  the  master  may  make  a  rea- 
sonable deduction  from  his  wages,  (e)  He  will  be  entitled  to  his 
wages  to  the  end  of  the  voy^e,  when  wrongfully  discharged  by 
the  master  in  the  course  of  it  (/)  The  marine  law  very 
eqnitably  distii^ishes  *  between  the  eases  in  which  sea-  *  187 
men's  services  are  not  rendered  in  consequence  of  a  peril 
of  tiie  sea,  and  in  which  they  are  not  rendered  by  reason  of  some 
illi^  act,  or  misconduct,  or  fraud,  of  the  master  or  owner,  inter- 
rapting  and  destroying  the  voyage.  In  the  latter  case,  the  sea- 
men are  entitled  to  their  wf^s,  (a)  and  the  rule  of  the  French 
ordinance  ia  just  and  reasonable.  It  declares,  that  if  the  seamen 
be  hired  for  the  voyage,  they  shall,  in  such  case,  be  paid  the 
entire  wages  for  the  voyi^e,  and  if  they  be  hired  by  the  month, 
ihej  shall  be  paid  for  the  time  they  served,  with  the  allowance 

(c)  The  Tangnard,  8  C.  Bob.  307. 

(J)  Chandler  v.  Grierea,  2  H.  BL  006,  note;  Abbott  on  SUpplDg,  part  S^  e.  S, 
KC 1 ;  WUIianu  f.  The  Brig  Hope,  Feten,  Adm.  188 ;  [Shakerlj  .r.  Fediick,  Crabbe, 
It;  Neriu  a.  Clarke,  Okotl,  816.] 

(<)  AttTiM  V.  Bnnowi,  Peter*,  Adm.  M7 ;  UtcheU  v.  The  Ship  Oresiinbo,  ib.  360 ; 
ffiwrwood  D.  Blclnloib,  Ware,  lOD. 

(/I  BoUuett  c.  The  Ship  Exeter,  S  C.  Kob.  261 ;  The  Beaxer,  8  Id.  93;  Keane  v. 
The  Biig  Qlonceater,  2  DalL  86 ;  Peten,  Adm.  403 ;  Bice  d.  The  P0U7  and  Klttj,  ib. 
ISO.  In  thli  lait  eaie,  the  leaineD  were  forced  to  qnit  the  (hip  by  the  cruelty  and 
du|en>ai  thread  of  the  master,  and  thdr  wagei  were  allowed.  If  the  leainan  be 
vMogfull;  dlichai^ed  after  he  had  aigned  the  ihipping  artlclea,  and  before  the  rojage 
iKfint,  the  mle  hai  been  aiurted  of  allowing  hii  wagei  for  the  whole  royage,  dednct- 
ing  the  wages  earned  elaewbere  Id  tbe  mean  time.  He  li  entitled  to  a  complete 
Memnltjr  for  hla  illegal  discharge.  Case  of  the  Citj  of  London  in  the  EngUth 
Admiralty,  Norember,  1639;  p  W.  Bob.  68.]  See  note  to  Cnrtia'i  Treatise  on  tbe 
Ughts  and  Duties  of  Merchant  Beameo,  2S9;  Emerson  «.  Howland,  1  Hason,  6Si 
Cutis,  M  s^n,  299,  800. 801. 

(a)  Wall*  0.  Osman,  3  Ld.  Bajrm.  10(4;  Hemw  *.  The  PegBT,  Bee,  Adm.  fi7. 
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of  a  reasonable  time  for  their  return  to  the  port  of  departore.  (b) 
Bat  if  a  Iobb  in  respect  to  ship  or  cargo  arises  from  the  gtost 
negligence  of  a  mariner,  the  damt^  may  be  Set  off  in  the  admi- 
ralty  against  a  claim  for  wages,  (e)  If  a  seaman  be  VTongfnUjr 
ditscharged  on  the  voyage,  the  voyage  ia  then  ended  with  respect 
to  him,  and  he  is  entitled  to  sue  for  his  full  wages  for  the 
voyage,  (d)  y' 

The  general  principle  of  the  marine  law  is,  that  freight  is  the 
mother  of  wages,  and  if  no  freight  be  earned,  no  wages  are  doe. 
This  principle  protects  the  owner,  by  making  the  right  of  the 
mariner  to  hia  wages  commensurate  with  the  right  of  the  owner 
to  his  freight ;  but  that  the  rule  may  duly  apply,  the  freight  must 
not  be  lost  by  the  fraud  or  wrongful  act  of  the  master.  The 
policy  of  the  rule  applies  to  cases  of  loss  of  freight  by  a  peril  of 
the  sea ;  and  it  was  truly  and  distinctly  stated  by  tlie  Court 

*  188    of  K.  B.  in  the  time  of  Charles  *  II.,  (a)  that  if  the  ship 

perished  by  tempest,  fire,  enemies,  &c.,  the  mariners  lose 
their  wages ;  "  for  if  the  mariners  were  to  have  their  w^ea  in 
saoh  cases,  they  would  not  use  their  eodeavois,  nor  hazard  their 
lives  for  the  safety  of  the  ship." '    If  the  voyage  and  the  freight 

(A)  Ord.  d«i  Loren  dM  Hatelou,  art.  8;  Pothier*!  Louage  dea  Hateloti,  n.  VS; 
Ciuhing'BTmiBlatioii,  128;  Boociu,  deNav.  at  KaiiIo,ii.43j  Ingenoll'a  TiaialatHa. 
IS  i  Hojt  V.  WUdBre,  S  Johni.  61B. 

(c)  Abbott  on  Shipping,  473 ;  Tba  New  PtHmiz,  2  Smgg.  Adm.  420. 

[d)  Sigard  u.  Robert*,  8  Etp.  71 ;  [Brown  *.  Ths  Independence.  Crabbe.  61]  !■ 
tbe  CMe  of  the  CwtilU.  1  Hi^.  Adm.  69,  a  leaman  who  had  left  the  thip  in  (h* 
conne  of  the  voyage,  tbe  master  failing  to  inppl/  him  with  proTiiioni,  wm  held  aol 
to  have  forfeited  bli  wage*.  And  in  The  Elizabeth,  2  Dodran's  Adm.  403,  It  bm 
held,  that  thoogh  a  matter  be  not  at  liber^,  hj  the  general  rule,  to  diacfairge  hi* 
crew  In  a  foretga  port  withoat  their  conaeot,  jet  that  drcamBtancea,  aa  a  cai*  oC 
Kmnaufragiun,  where  tepain  ma;  be  doubtful  or  difficult,  might  rest  in  him  in  ut- 
thority  to  do  to,  upeit  proper  eoKfifuni,  a«  by  {fforiding  and  paying  for  th^  rrtm 
passage,  and  their  wagea  up  to  the  time  of  their  aniTal  at  home.  Cnrtii  on  tke 
Ri^tt  of  Seamen,  801,  a.  o. 

(a)  Anon.,  1  Sid.  179: 

1  Frti^  llu  MoOitr  of  Waga.  —  Tht*  n.  1,  and  although  in  Hawkins  v.  Twtaell. 
doea  not  applj  to  the  master,  ants,  167,     G  Bi.  &  Bl.  883,  decided  in  iaGa,tlwp» 


yi  In  the  alMence  of  ■  fpecl»l  agree-  •onat>Ie  manner,  in  order  to  reeorw  lb 

mant,  a  seaman  b  entitled  to  be  returned  eipensts.    Worth  v.  Steamboat  lioaMi. 

to  the  port  of  shipmrat,  and  to  hare  his  No.  X,  2  HcCrary,  208 ;    The  Bslbal- 

wages  continue  nntii  he  Is  so  letnmed.  Inccim,  87  L.  T.  8S6.     See  also  WHsod  ' 

If  he  returns  himself,  be  mnst  do  so  at  Borstel,  78  He.  278 ;   T 

soon  at  raasonabiy  posdble,  and  in  a  res-  CoocealaM,  0  P.  D.  S7. 
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be  lost,  because  the  ship  was  seized  for  debt,  or  for  havitig  oon- 
tnband  or  prohibited  goods  on  board,  or  for  any  other  cause 
proceeding  from  misconduct  ia  the  master  or  owner,  it  would  be 
anieasonable  and  uojust  that  the  innocent  seamen  should  be 

Bsl  rale  of  the  mmiliie  law  wmi  laid  to  be    ence,  tiqira ;  Hoiop  s.  Tncker,  2  Piine, 
thil  freight  iatlie  mother  of  irsgei.emrlieT     151;  po$l.  196,  n.  1. 
euca  in  the  adinirftit;  hftd  at  leaat  estab-  When  the  aeamaa  diet  dmiDg  the  toj- 

Ibbed  an  exception  In  the  case  of  ship-  age,  it  ia  the  Mttled  practice  in  tile  Mai- 
wreck.  So  long  at  anj  portion  of  the  Mchnaetu  diitrict  to  allow  waget  (Hily  to 
■hip  wu  tared,  altbonghbr  the  exertiont  the  time  of  tbe  death.  Haiuon  n.  RowcU, 
of  other*  than  the  crew,  the  proceed*  1  Spiagne,  117,  118.  And  lee  Haclach- 
werc  held  liable  for  the  crew'i  wage*.  Ian  on  Shipping,  c  G,  p.  209,  d.  8,  dting 
The  Beliance,  2  Wm.  Bob.  110  (May  2S,  the  better  text  of  Che  Um  of  Oleron  in 
IMS) ;  pati,  196,  n.  1 ;  The  Florence,  1ft  Fardeuut,  1  Loii  MaritLmei,  0.8,  tit.  7. 
Jur.  672, 678  i  SO  Eng  L.  &  Eq.  e07,  609 ;  It  ia  equally  settled  in  the  Penntjlrania 
Woith  n.  Hnmf oTd,  1  Hilton,  1, 26 ;  The  E.  diitrict  to  allow  theni  for  the  whole 
John  PeiUna,  21  Law  Bep.  ST,  91.  See  voyage.  Johnion  0.  The  Coriolanua, 
138,  n.l;  leSi  218,  n.l.  Crabbe,  889,242.    The  queatli^n  aeemt  to 

Hk  Rellanco,  nipra,  wu  followed  in  be  still  muettled  in  England, 
the  tunt  year  by  7  &  8  Viet  c  112,  {17,  If  a  thip  it  loit  on  a  •eeklng  Toyage, 

^ilcb  it  DOW  *nper«eded  by  IT  &  IB  TicL  after  the  hai  carried  cargoet,  in  the  conrae 

c  IM,  I ISS.    By  the  latter  the  aeamaD'a  of  it,  between  teTeral  port*,  waget  are 

light  to  wage*  i*  not  dependent  on  the  allowed,  at  leaat  in  reapect  of  tfaoie  trip* 

nmlog  of  freight;  but  ia  all  caae*  of  in  which  frei^t  haa  been  eamed.    Hicka 

wteck  or  kaa  of  the  thip,  pfool  that  he  e.  Walker,  4  W.  R.  eil ;  37  Bng.  L.  &  Bq. 

hii  not  exerted  himaelf  to  the  ntmoit  to  M2.     See  Smith  d.  The  Stewart,  Crsbbe, 

Mre  the  *hip,  cargo,  and  *tore«,ahaU  bar  218.    80,  when  by  the  conatniction  of  the 

Wi  cUhn.    Tbto  brlDga  the  law  nearer  to  articlea  the  wagei  become  vetted,  aod  a 

fte  doctrine  contended  for  by  Mr.  Dana  debt  at  the  end  of  each  month  of  terrice. 

inTh6jnphon,18UwB6p,289.    In  that  Botton  n.  Thompson,  L.  R.  4  C.  P.  880. 

i«e  the  Tctael  wa*  abandoned  at  leaiand  Captnre  doet  not  extingniih  the  muter*! 

Rt  Ire  to  by  order  of  the  matter,  and  no  right  to  waget  already  earned.  187,  n.  1. 
pan  of  the  reaael  Ittelf  waa  taveil,  or  any  By  17  &  18  VlcL  c  104,  J  142,  no  ie». 

thing  bnt  a  few  article*  of  amall  vaioe.  man  thai!  by  any  agreement  forfeit  hit 

It  wa*  learnedly  argned  tliat  by  the  early  lien  upon  the  thip,  or  be  deprived  of  any 

«>det  and  on  principle.  If  the  teamen  are  remedy  for  the  recovery  of  hU  waget  to 

bound  to  labor  in  talvage  at  part  of  their  which  he  would  otherwlte  have  been  en- 

w^inal  contract,  their  claim  for  waget  HUed ;   and  every  ttipnlation  by  which 

doe*  not  depend  npon  their  Hen  on  the  any  teaman  cgnienU  to  abandon  hit  right 

«al«!*]*  of  the  vettel  taved;  and  that  to  waget  in  the  oate  of  the  lott  of  the 

«  the  other  band  when,  aa  In  France,  a  thip,  or  to  abandon  any  right  which  he 

lo«i  of  the  Te«*el  and  cargo  U  followed  by  may  have  or  obMjn  hi  the  nature  of  tal- 

a  lott  of  w^et,  the  wreck  diaaolve*  the  vage,  thall  be  wholly  inoperative, 
crailiact,  and  the  teamen  are  not  boond  See  further,  at  to  teamen't  cUfm  for 

to  bbOT  fa  taring  vetael  or  cargo.    Bnt  talrage.  196,  o.  1 ;  a*  to  Ume  for  enfot*. 

4*  trgnment  did  not  prerail,  and  would  ing  their  lien,  106,  d.  2 ;  at  to  forfeitun 

not  hare  dona  to  etoewIwTe.    The  Elor-  ot  waget,  199  a  1 
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deprived  of  compensation  for  their  services,  and  the  marine  Uw 
holds  them  still  entitled  to  their  wages.  (6)  The  wages  are,  in 
Huch  cases,  allowed  pro  tanto  to  the  time  of  the  loss  of  the  voy- 
age, and  with  such  additional  allowance  as  shall  be  deeoted 

reasonable  under  the  circumstances,  (^e) 
•189       (6.)  Pro  Rata  Waget. — "Seamen's  wages,  in  tradii^[ 

Toyages,  are  due />ro  rata  ttin«m.  This  has  been  ao  decided 
in  the  Scottish  courts,  and  upon  principles  of  controlling  ec[uit7.(a) 
If  the  seaman  dies  on  the  voyage,  there  ia  no  settled  English 
rule  on  the  subject  of  bis  w^es.  In  one  case,  the  court 
intimated,  that  his  representatives  might  be  entitled  to  a  pro- 
portion of  the  w^es  up  to  his  death,  when  tiie  huing  wu 
by  the  month,  and  there  was  no  special  contract  in  the  way ;  (i) 
and  a  similar  opinion  was  mentioned  by  one  of  the  judges  of  the 
C.  B.  in  another  case,  (c)  In  a  still  later  case  (d)  it  was  assumed 
by  the  Court  of  C.  B.,  that  wages  of  a  seaman,  who  died  on  the 

(&)  HKljaea'a  Lex  Hercftlori*,  106 ;  Hollo;,  de  Jure  Uuitimo,  b.  S,  c.  3,  mc  T; 
HoytP.  Wildflre,  3  JohDB.  618;  JscobMn'i  Se*Laira,b.2,  c.Zj  The  Malu,  S  Hags. 
Adm.  168 ;  [The  Ocean  Spray,  4  Saw.  105.] 

(c)  In  Woolf  v.  Thp  Brig  Oder,  Fetere,  Adm.  201,  where  the  tor>g«  wu  bnkoi 
op  hy  aeiiaFS  lor  debt,  wagei  ap  to  the  time  were  allowed,  and  one  additioiial  mMitll't 
pny.  Wagea  are  not  loatil  tbeTOfage  be  broken  np  bj  reaaon  of  dril  prucewaiailM 
the  Teaael,  on  a  claim  of  ownerahip.  If  the  claim  be  unfounded,  adequate  damasa  an 
preaamedto  be  awarded  for  the  unfounded  libel,  and  f f  well  f onnded,  the  [toMbdoato 
the  owner'*  own  default!]  wageiarelottb;  thedetevltof  theth^per.  VtutBennaa. 
WU*on,9  Cowen,  168.  Id  Hoyt e.WildlIre,  where  (he  Mamen  were  iiired  fora  fiftv 
from  New  Tork  to  the  Ea«t  Indie*,  and  back  to  New  York,  and  the  rettel  wm  captmed 
and  condemned  on  the  ontward  Tojage  for  hsring  contraband  good*  on  board,  wa|N, 
according  to  the  rate  of  the  contract,  were  allowed  front  the  commencemoit  rf  te 
voyage  until  the  return  of  the  aeameo,  with  reaaonahle  diligence,  U  New  Toric,  it- 
ducting  wagea  received  while  in  other  aerrlce.  on  the  cJrctiiMua  return.  The  eoort 
obierTed,  that  tlie  rule  in  the  French  law  (Ord.  de*  l4>yen  dea  Uatelola,  art.  3 ;  FotUci, 
Louage  dee  Matelote,  n.  203)  ordained  chat  if  the  teamen  were  hired  for  tbe  torafc. 
the;  ghoold,  in  auch  a  caae,  bepaid  their  entire  wage*  for  tbe  TOfage;  andif  hitedtr 
the  month,  the  wage*  due  for  the  time  the;  bad  terved,  and  for  the  Ume  neccMai; 
to  enable  them  to  return  to  the  port  of  departure ;  and  that  then  wai  no  reaMM  to 
qoeetlon  tbe  aoundneaa  of  the  rule,  or  the  propriet;  of  following  it  (n  that  caae. 

(a)  Ron  d.  Olaasford,  and  Moniton  d.  Hamilton,  cited  in  1  Bell'*  ComoLStS- 
But  the  mle  ma;  be  raried  b;  agreement.    Appleb;  d.  Dodi,  B  Eaat,  aOft 

(i)  Cutter  V.  Fowell,  fl  T.  B.  S20 ;  [2  8m.  I^  C.  l.J  In  thii  caM  the  aallor  look  a 
note  from  hta  employer  for  a  certain  nun  tor  the  royage,  prorlded  be  eontinacd  to 
do  hi*  dnt7,  and  he  died  on  the  voyage.  It  wa*  held  that,  being  an  entire  eontni^ 
it  could  not  be  apportioned,  and  no  wages  could  be  clain>ed  ^ther  on  tbe  oonliact  tr 
on  a  gMonlHin  mtmit.     [See  Button  v.  Thompion,  L.  R.  4  C.  P.  380, 840.] 

(e)  Heath,  J.,  in  Beale  v.  Thompson,  3  Boa.  &  P.  42fi. 

(d)  Annatrong  t>.  Smith,  4  Bo*.  &  P.  999. 
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voyage  in  which  wages  arose,  were  due  to  his  represoDtiatiTes  ;  bat 
the  cue  was  silent  as  to  the  precise  time  to  which  they  were  to 
be  computed.  In  this  couatry,  there  have  been  contrudiutoiy 
decisions  on  the  point.  In  the  Clruuit  and  District  Courts  of  the 
United  States,  in  Pennsylvania,  it  was  decided,  upon  the  authority 
of  the  laws  of  Olerou,  that  the  representatives  of  the  seamen, 
dying  during  the  voyage,  were  entitled  to  full  wages  to  the  end 
of  the  voyf^e.  (>!)  On  the  other  hand,  it  was  aubaequently  decided, 
in  the  District  Court  of  the  United  States  for  South  Carolina,  (J'y 
and  in  the  District  Court  in  Massachusetts,  (g}  that  full 
wages,  by  the  mariue  law,  meant  only  full  w^es  up  to  the  death  ' 
of  the  mariaer ;  and  in  this  last  case,  a  very  able  and  elab- 
orate review  was  taken  of  *  all  the  marine  ordinances  and  *  190 
authorities  apphcable  to  the  subject.  The  Court  examined 
criticallj  the  provisions  iu  the  ConMilato  del  Mare,  and  in  the 
laws  of  Oleron,  of  Wisbuy,  and  of  the  Hanse  Towns,  the  ordi- 
nances of  Charles  V.  and  Louis  XIV.,  the  commentaries  of  Cleiiac, 
Valin,  and  Pothier,  and  all  that  had  been  said  and  decided  in 
England  or  Massachusetts  iu  relation  to  the  question.  If  the  two. 
decisions  iu  Pennsylvania  outweigh  in  point  of  American  author- 
ity, the  opposite  adjudications  are  best  supported  in  the  appeal 
to  those  ordinances  of  European  wisdom  and  policy  in  which  we 
discern  the  deep  foundations  of  maritime  jurisprudence,  (a)  ' 

As  the  payment  of  wages,  in  general,  depends  upon  the  earning 
of  freight,  if  a  ship  delivers  her  outward  catgo,  and  perishes  on 
her  return  voyage,  the  outward  freight  being  earned,  the  seamen's 
w^es  on  the  outward  voyage  are  consequently  due.  (b')  By  the 
custom  of  merchants,  seamen's  wages  are  due  at  every  delivering 
port ;  and  their  wages  ai-e  not  affected,  without  their  special  agree- 
ment, by  any  stipulation  between  the  owners  and  the  charterer, 

It)  WilWa  B.  The  Ship  Heptane,  Peten,  Adm.  U2;  Sima  r.  JkcIuod,  fb.  1G7, 
note ;  1  Wuli.  414,  •.  a 

(/)  Carer  «-  Tl>e  Schooner  KHtf,  Bee,  Adm.  256. 

(9)  Natlentrom  >.  The  Ship  H«Hird,  8  HftU't  L.  J.  SG9. 

(a)  U  the  MMun  be  hired  bf  Ikt  tujnge,  and  die  daring  it,  the  atandHd  booke  of 
marilime  Uw,  Mje  Mr.  Bell,  Mem  to  give  the  outward  wage*,  if  he  diei  during  the 
oitward  TDjage,  and  the  whole,  Lf  he  diei  duriDg  the  homeward  TOjaBe.  Bat  if  he 
be  hired  bj  dit  muitk,  it  rather  wemi  tbat  waget  will  be  due  ooly  to  the  time  ot  hii 
death.     Bdl'e  Comm.  L  G14. 

(i)  AnoB.,  Holt,  C.  J.,  I  Ld  Bafm.  6U&. 


>8eel8^D.l. 
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making  the  voyageB  out  aod  home  one  entire  voyage,  and  the 

fte%ht  to  depend  oo  the  acoomplishmeDt  of  the  entire  voyage 

out  and  is.  (c)  ^    The  owners  may  waive  or  modify  their 

*  191    clum  to  freight  as  they  *  please,  but  their  acts  oannot 

deprive  the  seamen,  without  their  consent,  of  the  rights 
belonging  to  them  by  the  general  principles  of  the  marine  law. 
The  doctrine  of  wi^s  was  diacussed  at  the  bar  and  npoa  the 
bench  in  the  case  of  the  HReit  Oatharxwt,  (a)  with  distingaiahed 
force  and  research ;  and  it  was  held,  that  where  a  sbip  sailed 
from  the  United  States  to  Gibraltar,  and  there  landed  her  cargo, 
'  and  went  in  ballast  to  Ivica,  and,  after  taking  in  a  return  caigo, 
was  lost  on  the  voyage  back  to  the  Uuited  States,  the  seameD 
were  entitled  to  wages  up  to  the  arrival  and  stay  at  Ivies.  It 
made  no  difference  that  the  vessel  was  in  ballast  in  the  iotenne- 
diate  voyage.  The  voluntary  neglect  of  the  owner  will  not  operate 
in  such  a  case  to  the  injury  of  the  seamen.  They  ace  euUtled  to 
wages,  not  only  when  the  owner  earns  ft^ight,  but  when,  unless 
for  bis  own  act,  he  might  earn  it.  Thcr  wages  are  due  by  an 
arrival  at  a  port  of  destination,  when  no  cargo  is  on  board,  or 
when  the  owner  chooses  to  bring  the  cargo  back  again,  and  when 
the  port  of  destination  be  not,  in  point  of  fact,  the  port  of  dehv- 
ery.  Even  if  the  ship  perishes  on  the  outward  voyage,  yet,  if 
part  of  the  outward  freight  has  been  paid,  the  seamen  ate  enti- 
tled to  wages  in  proportion  to  the  amount  of  the  freight  ad- 

|c)  Note*  of  Judge  Winchntcr'i  dediloni,  1  Peten,  Adm.  IBS,  note ;  Abbott  oa 
'  Shipping,  pt.  6,  c.  S,  iec.  S;  Bli.nchard  t>.  Bucknsm,  8  Greenl.  1.  In  Thompaon  ■■ 
Fiiiuaat,  1  F«ten,  C.  C.  162,  where  the  Teuel  wai  l<wt  on  her  homewiTd  To^Kge,  (nil 
wagei  were  held  due  to  tbe  KRmen  up  to  the  arriTkl  st  the  lut  port  of  delimr  of 
tbe  outward  cargo;  aad  half  wage*  from  that  time  until  tier  departure  from  the  Iwt 
port  at  which  the  retom  cargo  wa*  taken  on  board.  Thii  rule  wai  elaboiatdy  np- 
ported  bj  Hr.  Juitice  Stoiy,  to  the  C.  C.  U.  8.  fiu-  Mawachasetti,  1BS8,  tn  the  cm* 
of  Pitman  t>.  Hooper,  S  Sumner,  GO,  286,  298, 290,  hi  oppoaidon  to  tbe  decinoa  <tf 
Judge  Hopkinion,  in  Bronde  d.  Haren,  Gltpln,  406,  SIS;  and  he  coDsiden  it  to b« 
the  settled  nie,  that  when  the  ihip  ii  loit  in  her  homeward  TOjage,  the  eeanieii  in 
to  be  paid  their  wagei  np  to  the  but  port  of  discharge,  and  for  hall  the  time  the  ib^ 
laj  there.  Half  the  time  pawed  in  port  is  attributed  In  practice  to  tbe  concern*  anl 
batlne*!  of  the  dlicharge  of  the  outward  ro^sge,  and  half  tbe  time  to  emplojmMBi 
by  the  leamen.  In  preparations  or  bn*ineu  coonected  with  the  homeward  ro7«|e: 
and  it  Ii  considered  to  be  an  equitable  and  Jnit  apportionment,  and  the  wage*  to 
that  lait  half  or  peilod  of  time  are  deemed  lo*t  hj  the  loM  of  the  *hip  on  the  ham* 
ward  Tofage. 

(o)  2  Maun,  819. 

>  See  IBS,  D.  1. 
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Ttncedf  for  tliere  is  an  inseparable  connectioD  between  fre^ht 
and  wages,  (ft)  *  Capture  by  an  enemy  extinguishes  the  con- 
tract for  seamen's  wages ;  and  Sir  William  Scott,  in  the  case  of 
the  Fri^ndt,  (e)  held  that  the  recapture  of  the  vessel  did  not 
revive  the  right,  or  restore  him  to  his  connection  with  Uie  ship, 
inasmuch  as  he  was  not  on  board  at  the  recapture,  and  did  not 
render  any  subsequent  service.  The  doctrine  of  this  case  waa 
overruled  in  Bergttrom  v.  MUli;{d)  and  the  American  deci- 
sions have  fully  discussed  the  question,  and  they  lay  down 
*  a  different  rule,  and  proceed  on  the  just  principle,  that  *  192 
the  owner  recovers  his  freight,  and  that  is  the  parent  of 
w^es.  They  accordingly  allow  to  the  seamen  taken  piisoners 
by  the  captor,  and  detained,  their  wages  for  the  whole  voyage, 
if  tbe  same  be  afterwards  performed,  with  a  ratable  deduction 
for  tbe  expenses  of  salvage.  The  like  rule  applies  to  tbe  case  of 
a  vessel  captured,  and  afterwards  ransomed,  and  enabled  to  arrive 
at  her  port  of  destination,  (a)  Nothing  can  be  more  equitable 
than  the  rule  which  allows  to  seamen,  sufferiog  in  the  service, 
their  compensation,  when  the  fund  out  of  which  it  was  to  arise 
is  ultimately  recovered  and  enjoyed  by  the  owner,  (i)  And,  upon 
the  same  principle,  if  a  foreign  power  seizes  the  ship  and  imprisons 
the  seamen,  and  they  be  afterwards  released,  and  reassume  and 
complete  the  voyage,  and  earn  freight,  their  wages  are  continued 
during  the  interruption  of  the  voyage,  in  like  manner  as  in  a 
case  of  capture  and  recapture.  The  Court  of  K.  B.  declared  the 
law  to  this  effect  in  BeaU  v.  ^lompaon,  (0)  and  they  proceeded 
on  the  sound  and  incontestable  principle  of  the  marine  law,  that 
the  title  to  wages  depended  on  the  ship  earning  her  freight  for 
tbe  voyage,  counected  with  the  further  fact,  that  the  marineis 
were  not  guilty  of  any  breach  of  duty.  If  a  neutral  ship  be 
captured,  and  even  condemned,  and  the  sentence  be  after- 
wards reversed,  and  height  for  tbe  voyage  allowed  in  dam- 

(b)  Anon.,  3  Show.  2&1 ;  Brown  v.  LnD,  2  Snnmer,  443. 
(e(  4  C.  Hob.  148. 

{d)  s  Eip.  se. 

(o)  Girud  s.  Ware,  1  Peten,  C.  C.  142. 

(i)  Hart  B.  Tbe  Bl]lpLittle]ohD,Petera,Adm.lU;  Howland  o.  Tbe  Brig Larinik. 
ib.123;  Bingitrom  r.  Tbe  Schooner  Huard,  lb.  384 i  Brooks  e.Thwr.S  HaM.  80; 
Watmne  ■>.  Henibaw,  13  Johoi.  S34 ;  Brown  v.  Lull,  2  Sunuwr,  448. 

(e)  4Ba«t,64e. 
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ages,  the  seamen  are  entitled  to  their  wages,  (d)  So,  in  the  case 
of  shipwreck,  if  an^  part  of  the  cargo  be  saved,  the  mga 
of  the  seamen  are  to  be  paid  without  any  deduction,  (e) 

(6.)  Protection. — Whenever  freight  is  esxaed,  wagesm 
*  198  due,  and  must  be  paid,  and  *  every  agreement  that  goei 
to  separate  the  validity  and  equity  of  the  demand  fai 
wages,  from  the  fact  of  freight  beiug  earned,  is  viewed  with 
distrust  and  jealousy,  as  beiug  an  encroachment  on  the  righU 
of  seamen.  The  courts  of  maritime  law  extend  to  theoi  & 
peculiar  protecting  bvor  and  guardianship,  and  treat  them  aa 
wards  of  the  admiralty ;  and  though  they  are  not  incapable  of 
making  valid  contracts,  they  are  treated  in  tlie  same  tnuner 
that  courts  of  equity  are  accustomed  to  treat  youog  heirs  deal- 
ing with  their  expectancies,  wards  with  their  guardians,  ai>d 
ceituit  que  tnut  with  their  trustees.  They  are  considered  ii 
placed  under  the  influence  of  men  who  have  naturally  acquired  a 
mastery  over  them.  Every  deviation  from  the  terms  of  the  OODf 
mon  shipping  paper  (which  stands  upon  the  general  doctrines  of 
maritime  law)  is  rigidly  inspected  \  and  if  additional  burdens  oi 
sacrifices  are  imposed  upon  the  seamen  without  adequate  remu- 
neration, the  courts  will  interfere  and  moderate  or  annul  the 
stipulation,  (a)     It  has  accordii^ly,  under  the  influence  of  these 

((f)  WUUrd  D.  Dorr,  8  Uuod,  101 ;  Brown  o.  Lull,  S  Sumaer,  US,  a.  p.    Sec^ 
2»,  n.  (c). 

(e)  Pitman  t.  Hooper,  8  Simmer,  SO,  61,  67. 

\a)  The  UlDerra,  1  Hkgg.  Adm.  847 ;  The  George  Home,  lb.  370.  Shipping  irtl. 
clet  ue  oDlfconclualveai  to  the  tmtount  of  wagea  and  the  vojage.  OaallcollBttnl 
pointa  the  conrtt  of  admiral^  will  conaider  how  far  the  lElpulationi  in  regaid  to  t» 
mcD  are  leasooable  and  juat  The  Prince  Frederick,  2  id.  3M ;  Brown  n.  Lnll,  2  Som- 
ner,  448,  s.  f.  The  TOjage  mnit  be  deiignaCed  with  as  mach  particalarity  and  preciiial 
aa  the  caae  admit*  of.  and  the  article!  muiC  not  be  lo  itxweij  drawn  ai  toIeaTethetia. 
men  ezpoaed  to  unanticipated  and  experimental  vojagea.  Fufg  1  Bagg.  nipro.  {Atti, 
1S6,  n.  1.]  The  English  ttatnte  of  6  Wm.  IV.  c.  19,  hai  made  new  and  more  strict  reg. 
ulstion*  relatiTe  to  atupplng  article*  for  the  greater  protection  of  the  right*  of  the  ■«•- 
men.  Itbapoint  not  preciael^iettled,howfarthedutjof  oliedience  on  ttie  part  of 
the  teamen  extend*  beyond  the  aerrice  of  their  own  ship.  The  contract  doea  not 
extend  to  anj  other  wrrice.  Bnt  the  Coniolato,  c,  148,  par  Boocfaer,  il.  2S4,  allowi 
the  maater  to  order  the  aeamen,  in  certain  eaiea,  to  help  another  veaael  In  diatna*; 
and  it  il  aaid,  in  the  caae  of  The  Centurion,  Ware,  482,  that  if  a  wreck  be  met  with  w 
the  Toyage,  the  maater  ma;  *end  hia  teamen  to  attempt  to  tare  it.  So,  accDidinf  ta 
the  aeoiie  and  oaage*  of  the  general  maritime  iaw,  the  maater  may  emplof  hit  reaaal 
and  crew  in  retctiing  life,  and  eren  property,  from  deitruction,  nnder  certain  (Jrcuia- 
•Unce*.  1  Sumner,  886.  See  infra,  318.  The  learned  author  of  the  Treatlae  on  the 
Bight*  and  Dntiea  of  Merchant  Seamen,  Bo*taD>  1641, 8G,  leem*  lo  conclude,  tliat  tbc 
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jnst  and  hamane  considflrations,  been  held,  that  an  additional 
ctanse  to  the  shipping  articles,  by  wliich  the  seamen  engaged  to 
pay  for  all  medicinee  and  medical  aid  further  than  the  medical 
ehett  afforded,  was  void,  eis  being  grossly  inequitable,  and  oon- 
treiy  to  the  policy  of  the  act  of  Congress.  (&)  It  has  likewise 
been  decided,  that  a  stipulation  that  the  w^es  of  the  seamen, 
earned  in  the  intermediate  periods,  should  depend  upon  the  ulti- 
mate BQCoessful  termination  of  a  long  and  divided  voy^e,  was 
inoperative  and  void,  (c) 

(7.)  Smbetztement*.  —  •  Mariners  are  bonod  to  con-  '  194 
tribute  out  of  their  wages  for  embezzlements  of  the  cargo, 
or  injuries  produced  by  the  misconduct  of  any  of  the  crew.  But 
the  circumstances  must  he  such  as  to  fix  the  wrong  upon  some  of 
the  crew ;  and  then,  if  the  individual  be  unknown,  those  of  the  crew 
upon  whom  the  presumption  of  guilt  rests,  stand  as  sureties  for 
each  other,  and  they  must  contribute  ratably  to  the  loss.  Some  of 
the  cases  in  the  books  have  established  a  general  contribution  twra 
all  the  crew  for  such  embezzlements,  even  when  some  of  them  were 
in  a  sitoation  to  repel  every  presumption  of  guilt ;  but  neither 
publio  policy,  nor  principles  of  jastioe,  extend  the  contribution  or 
forfeiture  of  w^es  for  such  embezzlements,  beyond  the  parties 
immediately  tn  delicto.  Thb  just  limitation  of  the  rule  was 
approved  of  by  the  English  court  of  C.  B.  in  Thompson  v.  Col- 

•Mown  are  not  bound,  itridojvt,  to  obej  orden  for  lerrlcM  not  within  the  contract 
Bnt  In  mj  xlew  of  the  mbject,  a,  ibict  comtniction  of  tbe  krticlet  mutt  in  mmnjr 
ctKi  gfve  wBj  to  ■  larger  conitmcUoo,  foonded  on  tbe  neceuitlet  of  mankind, 
the  controlling  infloencei  of  the  moial  wnw,  and  tbe  tmpentiTe  dutie*  of  ho- 
ntDltj. 

{h)  Haiden  v.  Gordon,  3  Hann,  Ml ;  [FrMtnan  v.  Baker,  Blatchf.  &  How.  879; 
•ee  Tbe  C^pren,  ib.  83 ;  The  Ssnib  Jane,  ib.  401 ;  «■«,  188,  o.  1.] 

(e)  The  Jallana,  2  Dodt.  G04 ;  Abbott  od  Shipping,  Mk  Am.  ed.  Botton,  1848,  p. 
748.  See  alio,  to  the  Mme  effpct.  Judge  WInchetter'i  deciilon  In  the  Diitrlct  Conrt  of 
Haiyland,  in  1  Peter*.  Adra.  187,  nole ,-  Millet  v.  Stephen*,  in  Has*.  1800,  cittd  In 
Abbott  on  Shipping,  5th  Am.  ed.  74B,  746.  The  decifion  of  I«rd  Stoweil,  In  The 
JolUna,  ii  made  with  great  force  and  aptriL  He  took  a  wide  Tlew  of  the  inbject,  and 
coDclndediOn  tbe  authoritj  of  the  Conrt  of  Admiralty,  of  the  Court  of  Chaneerj,  and 
<rf  the  conrti  of  common  law,  that  where  a  royage  wa*  divided  b;  rtriout  porti  of 
deliverj,  a  proportional  cUm  for  wage*  attached  at  each  of  inch  porta ;  and  that  all 
■ttempti  to  erade  or  inxade  that  title,  bj  reotmciation*  obtained  from  the  mariner* 
withotit  an  J  conilderation,  bjr  collateral  bond*,  or  bj  contracli  bierted  In  the  bod7 
of  tbe  ihlpplng  article*,  were  ineOectnal  and  Told.    Tbe  ttatnte  of  6  Wm.  Vf.  e.  IP, 

:     we.  S,  ha*  declared  all  mich  claniei  in  the  article*  of  *hipiiMat  to  be  inopantive  and 

■■     Told.    Abbott  on  Shipping,  eth  Am.  ed.  740; 
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lin$,  (a}  in  their  construction  of  the  clause  in  the  usual  sbippLng 
articles,  inserted  to  enforce  this  regulation  of  the  marine  law.  It 
was  also  adopted  by  the  Supreme  Court  of  New  York,  in  Lew 
V.  Davit,  (f>)  and  afterwards  ably  and  thoroughly  vindicitod, 
even  sgainBt  the  high  authority  of  Valin,  by  the  Circuit  Conit  of 
the  United  States  for  the  District  of  Massachusetts,  in  the  caw  of 
Spurr  V.  Pearion.  (c)  The  doctrine  of  that  case  is  so  moral  »Dd 
BO  just,  that  it  may  be  said  to  rest  on  immoTable  foundatioiia. 
The  substance  of  it  is,  that  where  the  embeszlement  had  arUen 
from  the  fault,  fraud,  connivance,  or  negligence  of  any  of  the 
crew,   they   are   bound   to   contribute   to  the   repantion 

*  195    *  of  the  loss,  in  proportion  to  their  wages.     If  the  embei' 

zlement  be  fixed  on  any  individual,  he  is  solely  responsible ;' 
and  whera  it  was  made  by  the  crew,  hut  the  particular  offender 
is  unknown,  and  &om  the  circumstances  of  the  case  strong  pre- 
sumptions of  guilt  ftpply  to  the  whole  crew,  all  must  contribote. 
Where  no  reasonable  presumption  is  shown  against  their  inno> 
oence,  the  loss  must  be  borne  exclusively  by  the  owner  or  master. 
In  no  case  are  the  innocent  part  of  the  crew  to  contribute  for 
the  misdemeanors  of  the  gailty;  and  in  case  of  nncertuoty, 
the  burden  of  the  proof  of  innocence  does  not  rest  on  the 
crew,  but  the  guilt  of  the  parties  is  to  be  established  beyond  all 
reasonable  doubt,  before  the  contribution  can  be  demanded. 

[(8.)  Salv(^e.'\  —  In  caxe  of  shipwreck,  and  there  be  relics  « 
materials  of  the  ship  saved,  many  of  the  old  ordinancea,  as  well  u 
the  new  commerci^  code  of  France,  allow  a  compensation  to  tbe 
peamen,  out  of  the  remains  which  they  had,  by  their  exertions,  or 
as  salvors,  contributed  to  preserve,  (a)  There  were  no  English 
decisions  on  the  point  when  Lord  Tenterden  published  the  third 
edition  of  his  work  ;  but  some  of  the  decisions  in  this  country  seem 
to  consider  the  savings  of  the  wreck  as  being  bound  for  the  arreare 
of  the  seamen's  wages,  and  for  their  expenses  home ;  and  Lord 

(n)  4  Bo*.  &  P.  Ul.  (h)  3  Jobni.  17. 

(c)  1  HASon,  IM.    See  >1m  Edwudi  v.  Shetvun,  Qi)^,  401. 

\a)  The  lawi  of  Oleron,  art  S ;  of  Wiabnr,  art  15 ;  the  Huueatic  Ord  art  44 ; 
the  Old  of  Philip  IL  tit.  Arerage,  art,  12 ;  the  Ord.  of  Rotterdam,  art.  219,  and  tk 
French  Ord.  of  the  Marine,  lir.  8,  tit  4,  del  Loyen  de«  HateloU,  art.  9 ;  Code  de 
Commerce,  art.  SG0. 

<  J07  n.  Allen,  2  Woodb.  &  U.  904.    A     fdt  hii  whole  wagea.    Alexandn  w.  Oat 
prrTDrditated  theft  b^  a  mariner  will  for-    lowa^,  1  Abbott  Adm.  iOL 
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Stowell  has,  since  the  Pennsylvania  decisions,  allowed  to  Oxe  sea- 
men, by  whose  ezertiona  partof  a  vessel  had  been  aaved,  the  pay- 
ment of  their  wages,  as  far  as  the  fragments  of  tbe  materials  would 
fonn  a  fund,  although  there  was  no  fre^ht  earned  by  the  own- 
ers, (by  In  such  cases,  where  tbe  voyage  is  broken  up  by  vis 
nugor,  *  and  no  fre^ht  earned,  no  wages,  eo  nomine,  are  *  196 
dne ;  aad  tbe  equitable  claim  which  seamen  may  have  upoa 
the  remains  of  the  wreck  is  rather  a  claim  for  salvage,  and  seems  to 
be  incorrectly  denominated  in  the  books  a  title  to  wages.  Wages, 
in  such  cases,  would  be  contrary  to  the  great  principle  in  marine 
law,  that  freight  is  the  mother  of  wages,  and  the  safety  of  the 
ship  the  mother  of  freight  (a) '   If^  however,  tbe  seamen  abandon 

(i)  The  Neptime,  1  Btgg.  Adm.  327 ;  1  Peun,  Adm.  61, 106 ;  3  Id.  426 ;  FtoO- 
ii^liui  V.  Prince,  8  Hau.  C63 ;  Lewii  v.  The  EUubeth  «nd  Jane,  Ware,  40.  In 
AdaiM  F.  The  Sophia,  Gilpin,  77,  and  In  firftckett  b.  The  BercniM,  lb.  184,  Judge 
Ho]Ainaaii  held  that,  where  a  portion  of  the  vsMel  or  her  cargo  wu  MTed  by  the 
nieritorioiu  exertion*  of  the  wamen,  a  new  lien  aroM  thereon  for  their  wagee,  thon^ 
tbe  ftelgfat  be  loit. 

(a)  Dnnnett  b.  Tomhagen,  S  Johni.  IM ;  The  Saratoga,  2  Oall,  1S4.  The  opinion 
tt  Judge  Stoty  In  tbe  caw  of  Tbe  Two  Cathaiioei,  2  Mauin,  030,  conclude!  with  the 

>  Saleoffe.  —  It  hai  been  lald  In  reply  wagei  and  not  m  Mlvage,  in  a  caM  where 
to  tbe  anthor'i  in^ieition  at  tbe  end  of  the  porlloni  of  the  wrecked  vettel  which 
note  (n),  that  there  are  caaei  where  tbe  were  preaerred  were  lared  not  by  the 
GompeuiUion  wholly  dependi  on  tbe  di>-  exertions  of  the  crew,  hnt  by  third  par- 
UnctionbetweenwRgeeandMlvage,  —  a*,  tiee.  The  Beliance,  2  Wm.  Sob.  110. 
forezaiople,  where  the  ihtp  perUhec,  and  8ee  Worth  v,  Mnniford,  1  Hilton,  1,  26; 
cargo  alone  ii  taved,  with  no  freight  dne  The  John  Ferklni,  21  Law  Bep.  67, 01; 
oponiL  1  SpiBgne,  103,  note.  See  Mr.  Tbe  Holder  Borden,  1  Spragoe,  144  { 
Dana'i  argnmeut  In  The  Niphon,  itated  Beed  ».  Honey ;  Tbe  Franklin,  BL  ft 
me,  1S8,  n.  1.  If  the  ootupeiiBatioD  it  Howl.  G26,  54a  But  lee  Tbe  John  Tay- 
given  a*  wages,  it  ii  an  exception  to  the     lor,  Newb.  S41.  x' 

general  mla  mentioned  in  lite  text     On  But  if  the  crewrightfnlly  abandon  the 

the  other  hand,  the  objection  to  treating  tblp  at  «bi,  under  circnmitance*  patting 
lbe«aIlorta«MlTonii  that  their  oerTicei  an  end  to  their  contract,  and  to  their  right 
m  not  Tolnntary.  Dr.  Lnahlngton  baa  to  wage*  (of  wblch  drcumitancee  the 
foUowed  Lord  Stowell'i  doctrine  that  the  command  of  the  master  Is  IbonKht  to  be 
marioen'    compensation    Is    allowed    as     an  Important  element),  they  may  earn 

>*  The  ilen  of  seamen  who  remain  wltb  But  salvage  Is  to  be  allowed  for  actp 

the  wreck  is  superior  to  that  of  salvors,  which,  thongh  ordinarily  they  wonld  be 

The  Darldson,  9  Bisa.  276.    The  ptlnd-  within  the  line  of  dnty,  are,  by  reaaou  of 

pleiiCeneTalthattherecan  be  no  Mirage  extreme  danger  or  for  other  cause,  placed 

by  Tiitoe  of  acts  done  in  porsnance  of  a  withont  that  line.    Akerblom  s.  IMce,  T 

dnty  either  to  the  ship  owners  or  to  any  Q.  B.  D.  120 ;  The  Anders  Knape,  4  P.  D. 

one  dM.    Tbe  terTlcM  must  be  Belmiary.  21B ;  Boff  v.  Wass,  S  Saw.  889. 
DaTcy  K  Tb«  Haiy  tntH,  >  Woods,  SW. 
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the  wreck  of  a  ship  as  beio^  a  hopeless  case,  and  witboat  the 
intention  of  returning  to  possess  and  save  it,  the  contract  betveen 
them  and  the  owners  is  dissolved,  and  they  lose  their  lien  or 
privilege  for  any  equitable  compensation,  whether  as  wages  ot 
salvi^.  Their  claim  is  extinguished,  and  though  other  pereou 
may  possess  the  property  which  had  beoome  derelict,  it  beloi^ 
to  the  original  owner,  burdened  with  their  claim  for  Balv^e.(i) 
[9.]    When  Wages  are  due.  —  By  the  act  of  Congress,  (e)  one 

deditrmtton,  th&t  hli "  reriew  of  Americmn  jadicial  decidon*  eatKbliihet  It  m  ft  co» 
Dion  uid  raceived  doctrine,  that  the  wages  recoTered  In  caaca  of  ihipwreck  aic  ncoi- 
eredin  tbe  nature  of  lalrage,  and  aa  inch  form  a  Uen  on  the  proper^  aaTed  Andli 
tbii  riew  the;  are  perfectlj  coniiiteat  with  the  rule  that  makea  the  eaniinga  of  frd^ 
gener)ill7  a  condition  of  the  payment  of  vaget."  Bnt  in  the  caaa  of  the  Hauaiolt, 
D.  S.  District  Court,  Man.  ISM,  7  I^w  Bep.  G22  [1  Spragne,  87],  the  allotrancx  rf 
claim  to  marinert  a*  (o/Diri  in  tbecateof  (hipwreck  ii  conaidered  a«  a  atartling  Titra- 
tion of  a  principle  of  maritinH  policy.  So  Lord  Stowell,  in  the  caae  of  the  Ncptoob 
1  Hagg.  Adm.  227,  rejected  the  claim  to  the  icanien  ai  talBOge,  and  aaid  that  it 
reated  on  the  ground  of  loaga,  and  indeed  it  ia  aaid  that  they  are  nailed  to  the  lait 
plank  of  the  ihlp,  and  the  last  fragment  of  the  frelghL  See  the  caaei  ezamiMd,  and 
Uie  diacniaioni  referred  [to,]  in  Ahbott  on  Shipping,  6th  Am.  ed.  Boaton,  7G0-78I. 
The  q«e«tion  aeems  to  be  rather  one  of  rerhal  diacuaiion  and  critician,  than  cd  a  Mb- 
atantial  tUaUnction. 

{b)  Lewli  D.  The  Elinbeth  and  Jane,  District  Court  of  Maine,  Ware,  41. 

(c)  Act  of  Congreu,  20th  July,  1790,  c.  29,  tec.  6.  The  Engllah  itatnte  law  lelfr 
tire  to  seamen  in  the  merchant  aerrice  hai  been  revUed  and  Improved  bj  the  itatala 
of  6  &  S  Wm.  lY.  c.  10,  which  haa  greatly  bettered  the  condition,  and  tecnred  iW 
protection  of  the  righti  of  seamen.  The  proTiaioni  of  the  itatnte  are  comnenud 
Dpon  with  learning,  candor,  and  atrong  approbation,  in  the  Law  MagailiK,  Mo.  SO, 
art.  8,  an  article  well  worthy  of  the  student's  perasaL  Tlie  act  ia  entitled  "  An  act 
to  amend  and  CMiaolidate  the  laws  relating  to  the  merchant  seamen  of  the  United 
Kingdom,  and  for  farming  and  maintaining  a  register  of  all  the  men  engaged  ia  that 
•errice."  It  repeals  the  acts  of  2  A  S  Anne,  2  Geo.  IL,  2  Qea  m.,  81  Geo.  m.,  S7 
Geo.  ni.,  4S  Geo.  in.,  68  Qeo.  m.,  59  Geo.  IIL,  4  Geo.  IV.,  and  S  &  4  Wm.  IT. 
By  sec.  2,  no  seamen  to  be  taken  to  sea,  without  a  written  agreement  signed  by  the 
master  and  seamen.  (3.)  Form  prescribed.  (4.)  Penally  for  taking  seamen  to  Ma 
withoDt  such  articles.     (5.)  Agreement  not  to  affect  the  seamen's  lien  for  wages,  sad 

Hlrage  if  they  snbseqnently  fall  in  with  tract  so  as  ta  be  entitled  to  salTsge.   Tbe 

her  ngaXn.     The  Florence,  IS  Jar.  572;  contract  of  the  crew  may  be  termintud 

20  E.  L.  &  Rq.  807.    In  The  Trinmph,  1  by  a  discbarge  glren  by  the  msster  sfler 

Spragne,  428,  aaWs^  was  allowed  when  a  wreck,  although  giren  In  disregaid  of 

the  ship  was  abandoned  near  the  ihoie  by  theownen'  interest,  if  there  was  nofrsad 

all  but  one  seaman,  the  sal Tor.    /'out,  246;  on  tbe  sailors'  part,  and  they  may  thai 

348,  n.  1.    In  The  John  Perkins,  ntpm,  earn  salTi^.    The  Warrior,  Lush.  (K. 

tiie  ship  was  left  near  the  sliore,  with  the  And  salrage  has  been  allowed  m  swmw 

intention  of  watching  her,  and  returning  for  serrioes  exceeding  the  duty  owed  » 

to  her  if  pmcHeable,  and  the  sailors  were  the  ship.    The  Mary  Hale,  Uarrln  m 

held  not  to  he  discharged  from  tb^  coo-  Salvage,  J  tlS,  p.  101. 
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(bird  of  the  seameD's  wages  is  due  at  every  port  where  the  ship 
Qolades  and  delivers  her  cargo,  unless  there  be  an  express  stipu- 
lation to  the  contrary;  and  when  the  voyage  is  ended,  and  the 
caigo  or  ballast  fully  dischai-ged,  the  wages  are  due,  and  if  not 
paid  within  ten  days  thereafter,  admiralty  process  may  he  insti- 
tuted in  rem  against  the  ship,  (^dy     But  there  is  no  fixed  period 

4ll  igreementa  contrary  to  the  >ct  void.  (6.)  If  the  *emniaD  ihall  refuse  to  join  tbe 
■hip  or  go  to  B«a,  or  absent  himself,  he  ai»y  be  apprehended  bj  warrant,  and  com- 
mitted to  the  house  of  correction,  at  bard  labor,  for  thirty  days  ;  though  if  he  and  the 
nuut«r  cotwent,  he  may  be  delivered  on  board,  paying  costs,  to  be  abated  from  hi* 
future  wages.  (7  )  After  the  voyage  has  commenced,  if  the  seaman  wilfully  absent! 
himself,  he  forfeits  s.  ratable  share  nf  wages,  (8.)  Mode  of  ascertaining  it  wlien  the 
smnan  coatrxcts  for  the  voyage.  ((■.)  Forfeiture  for  absolute  desertion.  (10.)  Pen- 
slty  for  barboring  deserters.  (11.)  Periods  for  payment  of  wages.  (12.)  Payments 
valid,  and  no  aasignment  or  bill  of  tale  of  wages  valid.  (13.)  When  discharged,  the 
master  to  give  a  cerliBcale  of  his  service  and  discharge.  (14.)  Reniedf  for  wage* 
by  snmmons,  &c.,  and  the  master  forfeits  £5  for  default  in  prompt  payment.  (16.) 
Sommary  mode  of  recovery  of  wages  not  exceeding  £20.  (16.)  When  no  costs.  (IT.) 
It  ship  be  sold  in  a  foreign  port,  the  crew  to  be  sent  home  at  the  expense  of  the 
masteror  owner.  (16.)  If  hurt  In  the  servlc'e,  to  be  helped  gratis.  (19.)  A  register 
oDce  is  eatablislied.  (31.)  Masters  of  ships  trading  abroad,  and  in  the  home  trade,  - 
In  deliver  list  of  their  crews  on  their  return.  (23.)  Return  to  be  made  in  cages  of  ship 
iostorsold  abroad.  (25.)  The  consul  lakes  charge  of  their  effei:ts  dying  abroad. 
(i6lo37.)  ReguUtionsas  to  parish  boys  put  out  apprfntiecB  in  the  sea  service.  (40.) 
A  misdemeanor  to  force  on  sliore.  or  leave  behind  any  of  tlie  crew.  (41.)  Seamen 
not  to  be  discharged  abroad  but  under  the  sanction  of  a  public  functionary.  (42  ) 
Nnt  to  be  left  abroad  on  any  plea  without  such  sanction.  (44.)  Wlien  allowed  to  be 
Irft  behind,  to  be  paid  their  wages.  (48.)  Ship's  agreement,  on  arrival  at  a  foreign 
pnrt,  to  be  left  with  the  consul.  (4!).)  No  seaman  to  he  shipped  at  a  foreign  port 
trithout  tlie  privity  of  the  consul.  A  corresponding  summary  is  given  of  the  Ameri. 
din  regulations  in  AUmtt  on  Shipping,  6th  Am.  ed.  Boston,  1846,  p.  223,  note  (1). 
The  SQlntanco  of  tliose  regulations  has  been  already  mentioned  in  this  volume,  anle, 
177-180  (A  later  Englisli  act  is  the  Mercliant  (^hipping  Act,  186t.  17  ft  18  Vict.  c.  104  ] 
(if)  The  law  of  England,  in  ordinary  cases,  requires  the  mariner  to  stay  by  the  ship 
till  the  discharge  of  the  cargo,  when  the  other  party  hag  done  nothing  to  aiipersede  the 
rxisting  contract.  The  Baltic:  Merchant,  Edw.  Adm.  88 ;  The  Cambridge,  2  Hagg. 
Adra.  816,  246.  In  Cloutman  b.  Tnnison.  1  Sumner.  .373,  Mr.  Justice  Story  declared 
the  same  general  principle;  but  Judge  Peters,  in  Hastings  i-.  The  Ship  Happy  He  turn, 
I  Peters,  Adni.  253,  was  inclined  to  the  opinion  that  the  seamen  were  not  bound  to 
unlade  tbe  ship  after  the  voyage  is  ended,  unless  specially  bound  by  the  articles. 
A  tpontaneotit  deviation  ot  importance  will  entitle  the  seamen  to  their  discharge ; 
but  by  the  Danish  and  Hntch  Marine  Codes,  though  the  master  enlarges  or  alters 
the  royage,  he  may  compel  the  seamen  to  remain  in  the  service,  on  a  reasonable 
addition  to  their  wages.  This  is  not  the  English  law.  Jacobsen's  Sea  Laws,  142; 
buiitDles  of  the  Laws  of  Holland,  by  Vander  Linden,  02U.  The  usage  in  the  Onlted 
Btale*  it  to  discharge  the  crew  before  unlading  the  vessel,  and  to  employ  other  per> 
SOD*  lo  perform  that  service.  It  has  now  become  one  of  the  implied  terms  of  the 
MQtract.  The  voyage  is  ended  when  the  vessel  is  safely  moored  at  the  wharf,  and 
then  the  ten  days  fur  the  pAyment  of  the  wage*  begin  to  ran.  But  if,  by  tbe  tenn* 
Tou  111.-19  (;288] 
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of  time  by  the  marine  law  within  which  mariners  mvst  pto- 
ceed  to  enforce  their  lien  for  wf^es,  thot^h  the  lieu  may  be 
lost  to  the  seamen  and  other  privileged  creditors  by  UDreasoni- 
ble  delay,  and  suffering  the  ve^l  to  pass  into  the  hands  of  a 
bima  fide  purchaser  ignorant  of  the  claim.  («) '  It  does  oot, 
like  other  liens,  depend  upon  poseeseion.  Seamen's  wnges  are 
hardly  earned,  and  liable  to  many  contingencies,  hy  which  Ihe; 
may  be  entirely  lost,  without  any  fault  on  their  part.  Few  claims 
ate  more  highly  favored  and  protected  by  law,  and  when  due,  the 
vessel,  owners,  and  maaters  are  all  liable  for  the  payment  of 
them.  (/)     The  seamen  need  not  libel  the  vessel  at  the  intenDt- 

diate  port  where  they  are  dischai^ed.  They  may  disregard 
•  197   bottomry  bonds,  and  pursue  their  lien  for  •  wages  afte> 

wards,  even  against  a  subsequent  bona  fide  purchaser.    It 

of  the  contract  or  usage  of  the  port,  the  penmen  are  bound  to  remaia  and  uilit  n 
discharging  the  cargo,  then  tlie  ten  daya  only  begin  to  rnn  from  the  discharge  it 
the  cargo.  When,  !n  either  uase,  the  seamen  are  discharged,  the  vagei  are  doe.  Tlw 
Mary,  D.  C.  U.  S.  Maine  District.  Augoat,  1838,  Ware,  464.  Jadge  Peter*,  in  It* 
case  of  Edwards  v.  The  Ship  Susan.  1  Peters,  Adm.  167,  adopted  fifteen  working  diri 
as  a  reasonable  time  from  the  end  of  the  voyage  for  the  unlading  of  the  carp)  isi 
tlie  payment  of  wages. 

(*)  Ware,  166,  2!2. 

(/]  Pothier,  Louage  des  Malelots,  sec  226;  Abbott  on  Shipping,  part  4,  tl 
see.  10;  Wysliam  p.  Ronsen,  II  Johns.  72;  Valin,  i.  7GI ;  Wait  c.  Qibbs,  4  Hck.  SA 
In  the  case  of  the  Betsey  and  Rhoda,  in  the  District  Coart  of  Maine,  8  V.  T.  lef. 
Ota,  216,  [Daveis,  112,]  very  marked  protection  was  thrown  over  the  wages  of  sea- 
men. It  wag  held  that  n  negotiable  note,  taken  by  a  seaman  for  his  wages,  will  not 
extingnlah  his  claim  for  wages,  nor  his  lien  against  the  ehip,  unless  he  be  distinctly 
informed  at  the  time  that  such  would  be  tlie  effect,  and  some  additional  secnrity  « 
advantage  b«  ^ven  htm  for  renouncing  his  lien  on  Ihe  sIUp. 

'  Tina  for  enforctng  Lim.  —  The  tCTt  i«  and  not  to  extend  them  beyond  one  year, 

conflrmed  by  The  Scow  Bolivar,  OlcotI,  The   Buckeye   State,   Newb.  Ill;   Tb* 

474, 480.    See  Tlie  Liilie  Mills,  1  Spragnc,  Dubuque,r7>n] ;  [The  Herculea,  1  Bron, 

307;  The  C.  N.  Johnson,  19  Fed.  Rep.  Adm.  &60;   The  Detroit,  ib.   141.     See 

782ipiHf,282.n.l,(.;).    In  the  case  of  aea-  also  The  Bristol,  11  Fed.  Rep.  156.  |    Bvt 

going  vessels  it  has  been  thought  that  the  the  Hen  may  be  enforced  after  consider, 

lien  should  not  generally  be  extended  able  lapse  of  time  it  no  third  petBoo  hai 

Ibpyood  the  next  voyage  as  against  inno-  acquired  any  right  to  the  ressel,  and  the 

rent  pui-cbascrs.    Leland  r.  The  Uedora,  owner  has  not  been  injured  by  the  delay. 

2  Woodb.  A  M.  »2,  100 ;  The  Dubuque,  2  The  Canton,  1  Spragne,  437 ;  RslieT  r. 

Abbott,  U.  S.  20 ,  2  Chii-ngo  Legal  News,  The  Qalloway.  C.  Horns,  27  Leg.  InL  SH 

881.     See  The  Boston,  HI.  &  How.  309.  (July  1,  1870).    Bottomr?  liena  u«  n- 

With  regard  to  vessels  on  tlie  great  lakes,  quired  to  be  enfoiced  within  a  reftaonaUe 

ft  has  been  thought  a  reasonable  rale  to  time  in  like  manner.  RoyalArd),Swabe;, 

limit  them  to  the  season  of  navigation,  2S9,  281.    [See  14  WaU.  e&S.| 
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Mows  the  Blip  and  its  proceeds,  into  whose  hands  soever  they 
may  come,  by  title  or  purchase,  from  the  owner.  Their  demand 
for  wt^es  takes  precedence  of  bottomry  bondsi,  and  ia  preferred  to 
all  other  demands,  for  the  same  reason  that  the  last  bottomry  bond 
is  preferred  to  those  of  a  prior  date.  Their  claim  is  a  sacred  lien ; 
And  as  long  oa  a  single  plank  of  the  ship  remains,  the  sailor  is 
entitled,  as  against  all  other  persons,  to  the  proceeds,  as  a  security 
fjr  his  wages,  for  by  their  labor  the  common  pledge  for  all  the 
debts  is  preserved,  (a)  The  seamen's  lien  exists  to  the  extent  of 
the  whole  compensation  due  them.  There  is  no  difference  between 
the  case  of  a  vessel  seized  abroad  and  restored  in  specie  or  in 
valae ;  the  lien  reattaches  to  the  thing,  and  to  whatever  is  sab- 
Htituted  for  it.  This  is  not  only  a  principle  of  the  admiralty,  but 
it  is  found  incorporated  into  the  doctrines  of  the  courts  of  com- 
mon law.  (&)  ^  In  the  French  law,  the  seamen's  Hen  upon  the 
vessel  is  extinguished  after  a  sale  and  a  voyage,  in  the  name  and 
at  the  risk  of  the  purchaser ;  and  the  preference  of  the  seamen's 
claim  is  confined  to  the  wages  of  the  Boamen  employed  in  the  last 
voyage,  (e) 

{a]  CounUt  de  U  Her,  c.  1S8;  Talln'i  Conun.  S,  12;  Madonna  dldra,  I  Dodi. 
17;  Sjdnejr  Cove,  3  id.  II;  The  Ship  Mar;,  1  Paine,  180;  Sheppard  v.  Tkjior, 
&Petm,e7G;  Broini  p.  Lnll,  2  Snnner,  443,  462;  Fitmao  r.  Hooper,  3  id.  fil. 
(i|  Shepputl  V.  Tttjtor,  5  Feten,  076. 

(c)  Ord.  de  Is  Har.  tit.  Pe  la  Salile  dei  NaTJres,  art  10 ;  De  I'Enga^ment,  art 
19;  Code  de  Commerce,  arU.  191, 193.    The  Commercdal  Code  of  TIapoleoD  settle! 
''     the  order  and  r^hti  of  privileged  debts  mnch  more  fully  and  prectielj  than  the  mar- 
ine ordinance  of  Looia  XIV. ;  and  this  priority  in  fsror  of  seamen's  wages  perradea 
'      both  tlie  maritime  ordinances.     See  mpm,  168.     The  Tenerabte  Code  of  the  Conso- 
lilo  dei  Hare.  c.  138,  expressed  itself  on  the  subject  with  tbe  energy-  of  Lord  Stowell, 
when  it  decUred,  that  mariners  mnst  be  paid  before  all  mankind,  and  that  i/oijy  a 
wjfe  tail  of  die  tkip  mu  left,  they  were  entitled  to  it.    CoiunUt  de  la  Mer,  par 
<      Bonclier,  ii  205.     See  also  Cleirac  upon  the  Judgments  of  Oleroa,  art.  8,  n.  31; 
.and  Bonlay-Paty,  Conn  de  Droit  Com.  1.  116.    The  preference  given  to  seamen  for 
their  wages,  over  all  other  claims,  npon  tbe  ship  and  freight,  is  the  nnivprsal  law  of 
y    mariihne  Europe.    The  wages  of  seamen  are  a  lien  on  the  vessel  and  freight,  and 
iJ   It*  « (te  targo  to  lh»  ainninf  of  tht  freight  dot  upon  it.    The  seaman  lias  Do  iien  on  the 
-     cargo  as  cargo,  —  it  u  on  the  Mp,  and  on  the  frtighi  as  appurtenant  tliereto ;  and  lo 
,^   fur  as  tlie  cargo  is  subject  to  frnght,  he  may  attach  it  as  set^nrity  for  the  freight  that 
.   nay  be  due.     The  Lady  Durham,  B  Hagg.  Adm.  200.    When  the  general  owner, 
:'    iod  vlKn  tlie  hirer  of  the  ship  for  the  voyage,  are  personally  liable  to  the  mariners 

■''',      '  Tlie  Amelie,  »  Wall.  18,  80;  oatt,  Mfama,  11  Fed.  Rep.  769.    As  to  priority, 

"^  '.'.174,  n.  1.    {8««  further.  Hatter  of  Rip-  see  The  Klin,  61  L.  J.  Adm.  77 ;    Tbe 

■'  .Itr,  g  Daly,  362:  Tbe  ArtliBi),  9  Ben.  Orient,  10  Ben.  620;   Tbe  Datidfon,  9 

J^*^  IM;  Tbe  Monteok,  10  Ben.  4K;  The  Bias.  276.] 
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*  198      [10.]    Setertion  and  FoTfeiture  of  Wage».  —  *  Desertion 

from  the  ship  without  just  cause,  and  animo  mm  mertentH, 
or  the  JQstifiiible  discharge  of  a  eeaman  bj  the  master  for  bad 
conduct,  will  work  a  forfeiture  of  the  wt^es  previously  earned; 
and  this  is  a  rule  of  justice  and  of  policy  which  generally  pervades 
the  ordinances  of  the  maritime  nations.  By  the  English  statute 
law,  (a)  and  by  the  act  of  CongresB,  (6)  desertion  is  accompanied 
with  a  forfeiture  of  all  the  wages  that  are  due,  and  an  abseoce  of 
forty-eight  hours  without  leave  is  made  conclusive  evidence  of 
desertion;  and  whatever  unjustifiable  conduct  will  varrant  tbe 
act  of  the  master  in  discharging  a  seaman  during  the  voyage  will 
equally  deprive  the  seaman  of  his  wages.  But  the  forfeiture  U 
Baved  if  the  seaman  repents,  makes  compensation  or  offer  of 
amends,  and  is  restored  to  his  duty,  (c)  Public  policy  and  private 

for  their  wages,  see  the  cases,  and  the  examlnatioD  of  them,  in  Curtia's  Treatbe  on 
(he  Rights  tod  Duliei  of  Merchant  Sesmen,  S2&-336.  The  master  hsi  his  lien  oa 
the  cargo  fur  iiis  freight.  The  csr^  is  h/pnthecated  for  the  freight,  and  the  fieiglit 
is  hypothecated  for  the  seaman's  wages.  The  lien  on  the  freight  is  not  taken  awlj 
by  the  statute  of  tlie  United  States,  allowing  to  seamen  process  against  tlie  tcskL 
See  Poland  d.  The  8ri|t  Spartan,  in  the  District  Court  of  Maine,  1  War«,  131,  sod 
The  Faragon,  ib.  380,  S^il,  where  the  question  as  to  the  extent  of  the  hen  of  aeaaKii 
for  tlielr  wagei  is  leamedly  discossed. 

(n)  II  k  12  William  III.  c.  7,  and  2  George  IL  c.  38.  See  also  The  Jn^ter, 
2  Hagg.  Adm.  22V 

(by  Act  of  Congress,  20th  July,  1790,  c.  20,  tec  2, 5.  In  Goutman  o.  TonisoD, 
1  Sumner,  373,  Judge  Story  held  that,  by  the  njariilme  law,  the  Toyage  is  aided 
when  the  ship  has  srriTed  st  her  pore  of  destinslion,  and  is  safely  moored,  thonfth 
her  cargo  be  not  delivered,  and  deserUon  afterwards  does  not  forfeit  the  wage*  st 
large,  but  a  partial  forfeiture  may  be  decreed  by  way  of  eompensaliOQ  for  iH'each  of 
duly.  So,  In  another  case.  Judge  Hopkinsoo  held  that  if  a  geaman  leaves  the  tcsmI 
after  she  is  moored  at  the  wharf,  at  tlie  last  port  of  delivery,  and  Irfiire  tlu  dadmys 
oflhr.  cargo,  lie  forfeits  a  ratable  dpduclion  from  his  wages.  To  subject  the  seamsn 
to  the  forfeiture  of  his  wages,  undw  the  set  of  Congress  of  17B0,  the  entry  in  the  log 
book,  OD  the  day  of  the  nlneiicc,  is  indispensable.  Kna^g  r.  Goldsmith,  Gilpin,  207  i 
ib.  219;  Cloutman  v.  Tunison,  1  Sumner,  373;  The  Rovena,  Ware,  809;  The  Bnl- 
mer,  1  Hsgg.  Adm.  163;  Tbe  Pearl,  6  C.  Rob.  224;  The  Baltic  Merchant,  Edw. 
Adm.  86.  Quitting  (he  ship  before  the  Toysge  is  ended  fs  desertion ;  bnt  quitting 
her  afterwards,  and  before  the  nnllTery  of  the  cargo,  is  a  men  absence.  Tlie  for- 
feitore  of  wages  is  not  so  absolute  and  total  in  the  one  case  as  in  the  other.  The  act 
of  Congress  of  20th  July,  1790,  c.  56,  tec  2,  fi,  T,  makes  a  distinction  between  wilful 
absence  of  a  seaman  after  he  has  signed  the  articles,  and  before  the  commencement 
of  the  voyage,  and  the  like  absence  after  the  voyage  has  comoienced.  In  the  ftrst 
caae  he  forfeits  wages,  clothing,  and  damages,  and  fn  the  latter  case  he  is  liable  to 
be  arrested  as  a  deserter,  and  to  be  Imprisoned.  Cotel  v.  Billiard,  4  Hata.  M4 ; 
Curtis's  Tr.  on  Seamen  tn  the  Merchant  Service,  132-136, 140. 141. 

(c)  Tbe  master  is  bound,  in  such  case,  to  receive  l>ack  the  seaman,  as  a  caae  lit 
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juDtice  here  move  together,  and  Uie  maritime  ordiuances  unite 
iQ  thia  conclosion.  The  master  has  power  to  remit  a  forfeiture, 
aad  the  penalty  of  forfeiture  ib  not  applied  to  slight  faults,  either 
of  neglect  or  disobedience.  There  must  be  either  an  habitucd 
neglect,  or  disobedience,  or  drunkenness,  (d)  or  else  a  single  act 
of  gross  dishouesty,  or  some  other  act  of  a  heinous  and  aggravated 
nature,  to  justify  the  discharging  a  Beamau  in  a  foreign  port,  or 
the  forfeitui'e  of  wages ;  nor  will  the  admiralty  courts,  except  in 
cases  of  great  atrocity,  visit  the  oSences  of  seamen  with  the  cumu- 
lated load  of  forfeiture  of  wages  and  compensation  in  dam^ea. 
They  stop  at  the  forfeiture  of  the  wages  antecedently  earned, 
and  in  the  application  of  the  forfeiture,  the  advanced  wages 
are  made  a  charge  on  the  "  forfeited  wages,  but  the  hospital  •  199 
money  is  apportioned  ratably  on  the  wages  for  the  whole 
TOj^e.  Id  these  regulations  the  moderation  of  the  courts,  and  the 
solicitude  which  the  peculiar  condiUoii  and  character  of  seamen 
excite,  are  equally  manifest,  (a)  So,  if  the  seaman  quits  the 
ship  invoIuDlarily,  or  is  driven  ashore  &om  necessity,  fi-om 
vant  of  provisions,  or  by  reason  of  cruel  usage  and  for  personal 
safe^,  the  wages  are  not  forfeited,  and  he  will  be  entitled  to 
receive  them  in  full  to  the  prosperous  termination  of  the  voy- 

lor  Modon&tioD,  unless  his  prerious  tnisconduct  would  Juitif;  ■  discharge.  Clonl- 
Bso  *.  Tunuon,  1  SamDPr,  873,  a.  r. ;  Coffin  v.  Jenkins,  3  Slnr;,  108. 

{J}  iMdj  Cmmpbell,  2  Hs^.  Adm.  6;  The  Malta,  ib.  108;  The  BUke,  before 
Dr.  Loshin^n,  Jul;,  1839,  [1  Wm.  Rob.  73;]  Am.  Jurist  for  April,  I84I,20G;  (The 
tUdeod,  6  P.  D.  251 ;  The  Ro^uck,  31  L.  T.  274  ;  Tha  Dunmore,  32  L.  T.  S40.] 

(a)  Whitton  e.  The  Brig  Commerce,  1  PeWrs.  Adm.  100;  Thome  v.  While,  ib. 
176;  Bdf  D.  The  MbiIb,  ib.  ISS ;  The  Ship  Mentor,  4  Mason,  84,  102 ,-  The  Hftlu, 
S  Higg.  Adm.  166 1  The  Bus&n,  ib.  2S9,  note ;  Ilatuhinson  d.  Coombs,  District  Court 
of  Hkine,  1  Wm,  65i.  In  the  case  of  the  Ship  Mentor,  Hr.  Justice  Storj  made  some 
pnciical  reitalalioo*  u  to  the  disposition  of  the  forfeited  wages,  and  he  did  not  con- 
rider  it  to  be  a  settled  rn]e,  that  even  the  commission  of  tlie  offence  of  endeaToring 
lo  make  a  lerolt  was  in  all  cases  to  be  visited  with  a  total  forfeiture  of  wage*. 
Though  a  se«iiiaa  be  jostlj  discharged  during  thevojage  far  disobedience  of  orders, 
it  was  said,  by  Dr.  Loshlngton,  in  the  case  of  the  Blake,  in  the  Adiniraltj  (July, 
i8S9),  [1  W.  Rob.  73,1  to  be  a  very  infirm  test  of  the  fitness  of  depriving  him  of  hU 
vages.  Wages  may  be  forfeited  where  the  disobedience  of  orders  Is  lo  such  an 
extent  a*  to  render  the  discharge  of  the  seaman  Imperatively  necessary  to  the  safety 
of  the  ship,  and  the  due  preservation  of  discipline.  Where  a  seaman  was  sent  home 
(ram  a  foreign  port,  in  Irons,  by  order  uf  the  American  consul,  for  bad  conduct  of  an 
■ggrarated  characler,  and  was  therefore  disablrd,  by'his  own  fault,  from  the  per- 
foimaiiee  of  bit  dntj,  his  wages  wei«  deemed  forfeiled.  Smith  v.  Treat,  Dtnrict 
Coort  of  Haioe,  1946,  [DaveU,  206;  i,]  New  Tork  Legal  ObMrver  for  Jannaiy, 
liVL 
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ftgfi.  (by  ^    On  the  other  hand,  it  ia  the  du^  of  the  seameD  to 
abide  b;  the  vessel  as  long  as  reasonable  hope  remains ;  and  if 

{b)  Jugenma  d'OleroD,  kit.  13 ;  Umluid  v.  Stephen*,  3  Etp.  2S9 ;  The  FaroriK, 
SC.  Rob.  232;  foU'i  Comm.  u.  4,  sec  1,4;  Sherwnod  D.McIntMh,  Ware,  lOS;  Bin 
c.  The  Polly  ^^  KitV>  Peten,  Adm.  420 ;  Mngee  e.  The  Hdu,  Gilpin,  219.  BefwU 
to  proceed  on  a  Toy k^  not  deaiguted  by  the  iTticle*  !■  not  luch  a  desertion  ai  woiiu 
■  forfeiture.  1  Ilagg.  (Adm  ]  132,  S48,  347.  So,  if  the  maiter  hai  id  avowed  ioln- 
tion  to  go  on  a  different  Tuyage  preriong  tu  the  completion  of  a  vojage  far  whidi  k 
leaman  liad  signed  the  ihipping  srticleg,  luch  an  intended  departare  will  he  anadnil 
to  Justify  the  Maman  leaTing  the  ihip  and  suing  for  hii  wage*  during  the  tiae  h* 
•erred  on  board.    Bayward  ■>.  M»ine,  Kerr,  N.  B.  2B3. 

'  Dtttrlioa  muf  FurfeUart  of  Waga,  —  court'*  taking  JnriadlctioD ;  and  it  bat 

The  text  ii  con&rmed  by  Edward  e.  TreT-  been  held  in  the  admiralty  that  when  the 

ellivk,  4  EL  &  BL  G9 ;  Bosh  tf.  The  Aionzo,  Milor  ahipped  for  a  royage  Hiding  in  a 

2  Clifford,  648;    Enowllou    r.   Boaa,   1  home  port,  hii  protett  would  be  rcapecltd 


Spntgue,  16S ;  Uimt  d.  Colbom,  ib.  21& ;  In  the  absence  of  ipecial  t: 

Shefiteld  D.  Page,  ib.  286 ;  2  Cunii,  S77 ;  such  as  a  clear  deviatiou,  cruelly,  or  Ac 

The  America,  Blatclif.  t  H.  186;  Flusiro-  breaking  up  of  the  TOynge,  although  tJw 

moDS  i'.  Baxter,  8  Daly,  81.    So  to  case  court  might  doubt  the  validity  of  thi 

of  deviatloD,  i*pM,  note  |ij  ;  gee  The  Brig  articles.     The  Beclicrdaas  AmbaidaH,  1 

Cadmus  t>.  Matthews.  3  Paine,  220 ;  The  Lowell,  609 ;  6  Am.  Law  Rer.  74 ;  TIm 

Mary  Ann,  Abbott,  Adm.  370;  Piehl  u.  Robert  Ritson,  ib,   79,  note.    See  The 

Balcheo,  Olcott.    24 ;    The    Becherdaaa  Nina,  L.  R.  2  P,  C.  38 ;  a.  c.  L.  B.  a  Ad. 

Ambaldass.  1  Lowell,  669,  8  Am.  Law  AEc.44;  Tlie  MaggJeHainmoDd,9WalL 

BcT.  74  (coniiDenting  on  Bucker  v.  Klork-  485,  462,  467 ;  [The  Leon  XIIL,  8  P.  0. 

geter.  Abbott,  Adm.  409) ;  or  prorislon*  121.] 

so  bad  as  to  be  poeitiTely  unSt  for  the  InTlieNina,mpra,ther«  waaaneipreM 

men's  support,  Ulary  r.  The  Washington,  agreement  to  be  bound  by  the  law  rf  tbe 

Crabbe,  204 ;  or  unseaworthiness  of  the  ship,  according  to  which  the  controiwsy 

ship,  Savarj  d.  ClemenU,  B  Gray,  166;  should  have  been  referred  totheconsil 

aiOe,  178,  D.  1;  which  the  seamen  may  for  determination.  Bee  Freeman  n  Bsker, 

proTe,    notwithstanding    the    (act    tliat  Blatclif.  &  How.  372,  380.      So,  again, 

when  they  demanded  lo  leave  on  that  agreements  not  to  sue  except  in  ahoait 

ground,  she  was  reported  seaworthy  by  court  have  been  held   good.    Gieuar  ». 

marine  aurteyon,  Bucker  d.  Klorkgeter,  Meyer,  2  H.  Bi.W3;  Johnaon  b  HacUet 

Abbott,  Adm.  402.  sen,  3  Camp.  44;   Otzen  d.  SchiertnteiB, 

The  defence  of  desertion  often  depends  3  Daly.  100 ;  in  this  case  it  seems  le  be 

on  the  validity  of  the  articles,  and  as  considered  that  courts  of  common  taw 

British  shipping  articles  generally  give  a  have  tlie  same  discretion  as  the  adnunlty 

very  loose  description  of  the  nature  nf  the  court  has  always  exercised,  with  rtfird 

voyage,  and  tbe  American  courU  con-  to  taking  Jurisdiction  of  salts  belwtM 

•true  tbe  requirements  of   British  law  foreign  seamen  and  masters  for  acbdoM 

pTBttjr  strictly,  desertion   from   British  on  the  high  aeaa.    What  would  be  tbe 

ships  ts  very  commoa  in  tome  of  the  etfectof  a  statute  like  174  18  TietcIM, 

porta  on  the  Atluitic  coast    Ante,  185,  S  ISO  (probiUtlng  seamen  engaged  fcr  ■ 

n.  t.    In  Mine  cases  the  British  consul  voyftge  which  terminate*  in  ths  Dnited 

hM  interposed  and  protested  againat  the  Kingdom  to  sue  abroad,  except,  ka),  fai 

[294] 


inyGoogIc 


LECI.  ILVI.]  OF  PBBBOHAL  FBOPEBTT.  *  199 

they  desert  the  ship  under  circamstances  of  danger  or  distress 
from  perils  of  the  sea,  when  their  presence  and  exerttoos  might 
have  prevented  damage,  or  restored  the  ship  to  safety,  they  forfeit 
their  wages,  and  are  answerable  in  damages,  (e)  And  eren  when 
a  seaman  might  well  have  been  discharged  iu  the  coarse  of  the 
voy^e,  for  gross  misbehavior,  if  the  master  refuses  to  discba^e 
him,  and  leaves  him  in  imprisonment  abroad,  he  will,  in  that  case, 
be  entitled  to  his  wages  until  his  return  to  the  United  States  after 
deducting  from  the  claim  his  time  of  imprisonment,  ((i) 

(e)  Sinn  v.  Hitriiien,  Peten,  Adm.  805;  The  Diini,  in  the  Dittrict  Conn  of 
HiiDe,  Februarr,  1811,  reported  in  [Da*eii,  121 ;]  AmeriCBO  Jnriit  for  October, 
IStl,  SIB :  [Welcome  v.  Tlie  ToMiniie,  18  Fed.  Bep.  883.  | 

{d)  Back  e.  Lane,  12  Serg  &  S.  366.  If  a  leainaD  leiTci  the  ihip  without  jiwt 
canie,  the  nuBter  mar  enter  the  desertion  in  (he  log  booli,  under  the  act  of  CoDgrcM 
of  1T90,  which  will  work  a  forfeiture  of  wages  antecedentl;  due ;  or  he  mty  iiave  the 
■eaman  impriuined  until  the  Teuel  u  ready  to  Mil,  and  tlien  the  contract  contioiua, 
and  the  wage*  go  on.  The  impriionnient  !■  the  pauiahmeDt.  Brower  v.  The  Haiden. 
Gilpni,  2B4.  B7  the  Treaty  of  Commerce  and  NaTigatioo  between  the  United  Sute* 
ud  the  Kingdom  of  Hanorer,  Hay  20,  1840,  art.  B,  and  between  United  State*  and 
Portugal,  of  23d  April,  1841,  art.  11,  cotunla,  vice-coninli,  and  commercial  agent* 
were  aathoriied  to  reqidre  the  auistance  of  the  local  authoritie*  for  the  tearch, 
•rreil,  and  impriionment  of  deaerler*  from  the  ibipi  of  war  and  merchant  tcsmIi  of 
their  countrj.  Application  i*  to  be  made  in  writing,  with  the  exhibition  of  the 
legiiten  of  the  veuela,  muiter-roll*,  or  other  official  docnment*,  pturing  that  such 
indiridiuUs  formed  part  of  the  crew* ;  and  then  tlie  inrrender  is  not  to  be  refnied. 
Tbe  deMrten  to  be  pUccd  at  the  diipoMtl  of  the  ccimla,  tc,  and  confined  in  the 
public  priionB,  at  the  requett  and  coat  of  tbose  claiming  them,  in  order  to  be  lent  to 
the  Tetteli,  Ac. :  no  such  impriionnient  to  exceed  four  month*. 

In  the  examination  of  tlie  maritiaie  law  concerning  leamen,  I  hare  been  led  to 
GOnault,  Terj  freqoenll; ,  the  admiralty  decialon*  in  tlu  Diatrict  Contt  of  Pennsyl- 
naia;  and  I  feel  unwilling  to  take  my  le«*e  of  thia  bnnch  of  the  anbject  without 
expreiung  my  gratefnt  sense  of  the  obligatioD  which  the  pmfeiaion  and  tbe  country 
at  large  are  under  to  the  venerable  author  of  those  decisions.  They  discorer  a 
tlmiliar  acquaintance  with  the  maritime  ordinance*  of  continental  Europe,  those 
abundant  fountmin*  of  alt  modem  naoticat  Juri*prudence.  They  have  Inicstigated 
tbe  sound  principle*  which  thoie  ordinances  contain,  in  a  apirit  of  free  and  liberal 
ioquliy,  and  they  hare  uniformly  discussed  the  rights  and  claim*  of  DMriDeis,  under 
the  Inlhience  of  a  keen  sense  of  Justioe,  a  strong  feeling  of  humanity,  sod  an  el*- 


loreign  court*,  when  not  expressly  iacor-  not  a*  much  a  part  of  the  coDti>ct  m  a 
ponted  in  the  articles,  remain*  to  be  de-  cnatam  would  be.  Bat  see  M»nl»i-hl.iii  on 
lennlned.  It  is  not  wholly  clear  why  tbe  Shipping,  286;  Uadotuui  D'Idra.IDods. 
Itw  uiM)«r  wblch  Uw  ooDtnwt  it  nude  is    87, 41. 
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LECTURE    XLVn. 

OF  THB  OOilTKACT  OP  AFFBSCHTHERT. 

1.  Of  tta  Charter  T*rtj  and  tt»  Condltloiw.  —  A  charter  party  in 
a  contract  of  affreigbtmeot  in  writiog,  by  which  the  ovnei  of  a 
ship  leta  the  whole,  or  a  part  of  her,  to  a  mercbaDt,  for  the  con- 
veyance  of  goods  on  a  particalar  voyage,  in  consideratioQ  of  the 
payment  of  fireight. 

All  contracts  under  seal  were  anciently  called  charters,  and 
they  used  to  be  divided  into  two  parts,  and  each  party  interested 
took  one,  and  this  was  the  meaning  of  the  charta  partita.  It 
was  a  deed  or  writing,  divided,  consisting  of  two  parts,  like  an 
indenture  at  common  law.  (a)  Lord  Mansfield  observed,  that 
the  charter  party  was  an  old  informal  instrument,  and  by  the 
introduction  of  different  clauses  at  different  times,  it  was  inac- 
curate, and  sometimes  contradictory.  But  this  defect  has  been 
supplied,  by  giving  it,  as  mercantile  contracts  usually  receive,  a 
liberal  construction,  in  furtherance  of  the  real  intention  and  the 

UBE^e  of  trade. 
•  202        •  This  mercantile  lease  •  of  a  ship  describes  the  parties, 
the  ship,  and  the  voyage,  and  contains  on  the  part  of  the 

(a)  Batler,  n.  138,  to  lib.  3,  Co.  LEtt. ;  Pothier't  Charier  Pmrty,  bjr  C.  Ctuhing, 
n.  1  i  Valin's  Comm.  i.  S17.  The  irnnslation  of  Pothier'i  TrenUie  od  Maritime  Con- 
traeti,  bj  Hr.  C.  Cuihing,  uid  poblished  at  Boaton,  ia  1821,  i*  neat  and  accurate, 
and  tbe  note*  which  are  added  to  the  *oEDme  are  highly  creditable  to  the  indDiir; 
and  teaming  of  the  author.  But  the  work  was  limited  to  the  treaUies  on  Charter 
Party,  Average,  and  Hiring  of  Seamen.  It  woald  contribute  greatly  to  the  circoU. 
tion  andcultivatlonof  maritime  law  in  thii  conntiy.ifaome  other  trcatiM*  ofPotltler, 
and  also  the  ConiTnenlariei  ol  Valiit.  could  appear  in  an  EngUah  di«st. 

Since  the  third  edition  of  this  worlc,  Mr.  L.  8.  Cushiog  baa  pnblitbed,  at  Bo«lott, 
a  tranalation  ot  Polliier'a  Treatlie  on  the  Contract  of  Sale;  and  it  dulj  encontaged, 
at  we  hope  and  truit  lie  will  be,  he  promlaet  •  traiulatloa  of  the  other  exoeUeot  tna- 
titae  of  Potbier  on  the  varloai  commercial  ooDtractt. 

>  A*  to  when  It  la  a  !«•■•  and  wfa«ii  not,  aw  I8S  and  a.  I. 
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on-net  a  stipulation  as  to  seaworthiness,  and  as  to  the  promptitude 
with  which  the  vessel  shall  receive  the  cargo  and  perform  the 
Toj^e  ;  and  the  exception  of  such  perils  of  the  aea  for  which  the 
master  and  ship  owners  do  not  mean  to  be  responsible,  (a)  On 
the  part  of  the  freighter,  it  contains  a  stipulation  to  load  and 
onload  within  a  given  time,  with  an  allowance  of  so  many  lay, 
or  running  days,  for  loading  and  unloading  the  cargo,  aud  the 
rate  and  times  of  payment  of  the  freight,  and  rate  of  demurrage 
beyond  the  allotted  days.  (&) 

When  the  goods  of  Beveral  merchants,  unconnected  with  each 
other,  are  laden  on  hoard,  without  any  particular  contract  of 
affreightment  with  any  individual  for  the  entire  ship,  the  vessel 
is  called  a  ffener<d  ship,  because  open  to  all  merchants ;  but  when 
one  or  more  merchants  contract  for  the  ship  exclusively,  it  is  said 
to  be  a  chartered  ship.  The  ship  may  be  let  in  whole  or  in  part, 
and  either  for  such  a  quantity  of  goods  by  weight,  or  for  so  much 
space  in  the  ship,  which  is  letting  the  ship  by  the  ton.  She  may 
also  be  hired  for  a  gross  sum  as  freight  for  the  voyage,  or  for  a 
particular  sum  by  the  month,  or  any  other  determinate  period,  or 
for  a  certain  sum  for  every  ton,  cask,  or  bale  of  goods  put  on 
board ;  and  when  the  ship  is  let4)y  the  month,  the  time  does  not 
begin  to  run  until  the  ship  breaks  ground,  unless  it  be  otherwise 
agreed,  (c)  The  merchant  who  hires  a  ship  may  either  lade  it 
with  his  own  goods,  or  wholly  underlet  it  upon  his  own  terms  ; 
and  if  no  certain  freight  be  stipulated,  the  owner  will  be  entitled 
to  recover,  upon  a  quantum  meruit,  as  much  freight  as  is  usual 
under  the  like  circumstances,  at  the  time  and  place  of  the  ship- 
ment (d) 

(a)  The  uiobI  fbnn  of  the  clurter  par^  contain*  Ibe  txaplim  to  the  owner'i 
and  muter'i  Tecponsibilitj,  at  the  "icta  of  God,  or  pablic  enemiei,  detentioii* 
and  rMtnUDti  o[  kings,  princei,  rulert,  and  rspublici,  Are,  the  dangers  and  acci- 
dents of  tha  tea*,  river*,  and  naTigation,  and  ail  other  nnaToidabte  dangen  and 


(b)  Abbott  on  Shipping,  6th  Am.  ed.  Boiton,  1846,  part  4,  &  1,  sec  1,  2, 8,  &. 
Tlie  tnaater  maj  let  the  ship  bj  charter  part;  Id  a  foreign  port,  a*  agent  of  the 
owner,  and  without  his  knowledge ;  but  in  tiie  home  port,  or  residence  of  the  own- 
en,  tlieir  aa*ent  is  requisite  to  bind.  It  is  not  an  incident  to  the  general  anthoiit; 
a*  naater,  and  Iliere  must  lie  peculiar  drcomstances  to  presume  such  a  anperadded 
■gencj.    Poihier,  Chaxte-I^rtie,  n.  48;  The  Schooner  Tribune,  8  Sumner,  144, 14&. 

(e)  Fothier,  Charte-Partie,  n.  4 ;  Abbott  on  Shipping,  6tta  Am.  ed.  part  4,  o.  1. 

\d}  Poihier,  Charte-Partle,  n.  8 ;  Abbott  on  Shipping,  ib. ;  Hunter  n.  Fry,  3  B.  & 
AM.  431. 
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*  20S        *  It  ia  the  duty  of  the  owner  of  the  ship  not  onl;  to  sta 

that  she  is  duly  equipped,  and  in  a  suitable  conditioQ  to 
perform  the  voyage,  but  he  is  bound  to  keep  her  in  that  condition 
throughout  the  voyage,  unless  he  be  prevented  by  perils  of  the 
sea.  (a)  If,  in  consequence  of  a  failure  in  the  due  equipment  of 
the  vesGel,  the  charterer  does  not  use  her,  he  is  not  hound  to  pay 
any  freight ;  but  if  he  actually  employs  her  he  must  pay  the  freight, 
thoi^h  he  has  his  remedy  on  the  charter  party  for  damages  bus- 
tained  by  reason  of  the  deficiency  of  the  vessel  ia  her  equip- 
ment. (&)  The  freighter  is  bound  on  his  part  not  to  detain  the 
ship  beyond  the  stipulated  or  usual  time,  to  load,  or  deliver  the 
cargo,  or  to  sail.  The  extra  days  beyond  the  lay  days  (being 
the  days  allowed  to  load  and  unload  the  cargo)  are  called  days 
of  denmrrage  ;  and  that  term  is  likewise  applied  to  the  payment 
for  such  delay,  aud  it  may  become  due  by  the  ship's  detention, 
for  the  purpose  of  loading  or  unloading  the  cargo,  either  before, 
or  during,  or  after  the  voy^e,  or  in  waiting  for  convoy,  (e)  If 
the  claim  for  demurrf^  rests  on  express  coutinct,  it  ia  atrictly 
enforced,  as  where  the  running  da3^  for  delivering  the  ca^o 
under  the  bill  of  lading  had  expired,  even  though  the  consignee 
was  prevented  from  clearing  tfaa  vessel  of  the  goods  by  the 
default  of  others,  (d)  ' 

The  old  and  the  new  French  codes  of  commerce  require  the 
charter  party  to  be  in  writing,  though  Valin  holds  Lhat  the  coif 
tract,  if  by  parol,  would  be  equally  valid  and  binding.  (<) 

(a)  Putnam  n.  Wood,  3  Uau.  4B1 ;  Biple;  v.  Sckife,  5  B.  &  C.  167. 

\h)  Havelock  r.  Oeddei,  10  EaM,  556. 

jc)  Lawei  on  Charier  Parties,  ISO.  Sundaj  is  included  (in  the  abaenw  of  cm- 
torn)  in  the  eomputation  of  the  laj  daysat  tlie  portof  ditchHrge.  Brown  d.  JahDMl, 
10  M.  &  W.  .^1,  The  ninning  dnj's  in  chuter  parlies  mean  congecudre  dajri,  and 
include  Sunday!  and  holidays.  But  if  the  contract  spea,lu  of  working  dajs,  Sundays 
and  holidajB  ar«  excluded.  Cochran  >.  Betberg,  8  Eap.  121;  Brown  «.  JohaMD, 
ntpra;  Field  o.  Chase,  Sup.  Coor^  N.  T.  18t*,  3  N.  Y.  Legal  Obser*er,  8. 

(J)  Leer  d.  Tales,  3  Tannt.  387 ;  BannaD  v.  Gandolph,  Holt.N.  P.  36.  TIm  »>•■ 
ment  Is  fairly  stated,  and  this  rigorons  rule  ablf  vindicated,  by  Hr.  Holt,  in  a  b<M 
to  the  case  last  referred  to,  and  that  not«  was  afterwards  trantfbrred  to  his  I^tatiM 
on  Shipping,  ij.  IT,  note. 

(<)  Ord.  de  U  Mar.  lir.  S,  tit.  Dee  Chart^Partles,  arL  1.  and  Vklln's  Comoi.  ik 
Code  de  Commerce,  art  273.  The  contract  for  demurrage  beyond  the  lay  day*  ii 
f^neiitlj  an  express  eorenant  in  a  charter  party,  binding  the  cargo  for  the  peifoi*- 
ance  of  the  covenant  to  paj  demnirage,  m  well  aa  of  tba  coTcnant  to  pay  frn^i 

1  Bee  206,  n.  I. 
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■  In  tfaa  English  law,  the  hiring  of  ships  without  writiogr  *  204 
is  Dodouhtedl;  valid ;  ^  'but  it  would  be  a  very  loose  and 
dangerous  practice,  at  least  in  respect  to  foreigo  voyt^es.  In 
the  river  and  coasting  trade  there  is  less  formality  and  less  neces- 
fitj  for  it ;  and  the  contract  is,  do  doubt,  frequently  without  the 
evidence  of  deed  or  writing,  (a) 

If  either  party  be  not  ready  by  the  time  appointed  for  loading 
the  ship,  the  other  pat-ty,  if  he  be  the  charterer,  may  seek  another 
ship,  or,  if  he  be  the  owner,  another  cargo.  This  right  arises 
from  the  necessity  of  precision  and  punctuality  in  all  maritime 
transactions.  *  By  a  very  short  delay,  the  proper  season  may  be 
lost,  or  the  object  of  the  voyage  defeated.^  And  if  the  ship  be 
loaded  only  in  part,  and  she  be  hired  exclusively  for  the  voyage, 
and  to  take  in  a  cargo  at  certain  specified  rates,  the  freighter  is 
entitled  to  the  full  enjoyment  of  the  ship ;  for  he  is  answerable 
to  ^e  owner  for  freight,  not  only  for  the  cargo  actually  put  on 
board,  but  for  what  the  vessel  could  have  taken,  had  a  full  cargo 
been  furnished.  (£)  The  master  has  no  light  to  complete  the 
lading  with  the  goods  of  other  persona  without  the  consent  of 
the  charterer ;  and  if  he  grants  that  penuission,  the  master  must 
tooount  to  him  for  the  freight.  He  has  no  right  to  complain,  if 
the  cfa&rterer  refuses  to  grant  the  permission,  or  complete  the 
lading,  provided  he  has  cargo  enough  to  secure  his  freight. 
This  was  the  regulation  of  the  French  ordinance,  and  it  has  been 
adopted  into  the  new  code,  (c) 

By  the  contract,  the  owner  is  bound  to  see  that  the  ship  be 
seaworthy,  which  means   that  she  must  be  tight,  stanch,  and 
strong,   well  furnished,   manned,   victualled,  and,  in   all 
'respects,  equipped  in  the  usual  manner  for  the  merchant    *  205 
service  in  suoh  a  trade,  (u)     The  ship  must  be  fit  and 

tnd  the  lien  ii  the  t«me  io  both  caaet,  nnleM  lubaeqnentlj  waived  by  loine  explletl 
■a  oa  the  put  of  tlie  ow n».  Bee  the  cms  of  The  Tolnnleer,  1  Samner,  661 ;  [pcM, 
SOe,!).  1.] 

(a)  Molloj,  do  Jure  Mar.  b.  2.  c.  4,  iBO.  8 ;  BouUy-P»ly,  H.  268,  280. 

(t)  DufSe  e.  H&jei,  16  John*.  327. 

(c)  Old.  dn  FrM,  art  2 ;  Pothier,  Charte-PMtie,  n.  20,  21, 2%  21,  26 ;  Code  d* 


I,  I.  878,874,  876;  Abbott  an  SMppins,  6th  Am.  ed.  Boeton,  18*6, 
pp.  417-m.  [See  The  Strnh,  2  Spngne,  31 ;]  [Steel  >.  SUIa  Une  SteMuhip 
Cp.,  3  App.  Cu.  73 ;  KopitoH  e.  Wilaon,  1  Q.  B.  D.  877 ;  Work  >.  LMtfaera,  07  0.  B. 


>  Ltdgett  V.  inmaau,  4  ^la,  404,  tfS.  *  206,  n.  1. 
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competent  for  the  sort  of  cargo  and  the  particular  service  for 
wbicb  she  is  engaged.  If  there  Bhould'be  a  latent  defect  in  the 
vessel,  unknown  to  the  owner  and  undiscoverable  opon  examiiiB- 
tion,  yet  the  better  opinion  is,  that  the  owner  must  answer  for 
the  dami^e  occasioned  by  the  defect.  It  is  an  implied  warranty 
in  the  contract,  that  the  ship  be  sufKcient  for  the  voy^e,  and 
the  owner,  like  a  common  carrier,  is  an  insurer  gainst  every- 
thing but  the  excepted  perils,  (fi)  *  To  this  head  of  seaworthi- 
ness may  be  referred  the  owner's  obligation  to  see  that  the  sliip 
is  furnished  with  all  the  requisite  papers  according  to  the  laws 
of  the  country  to  which  ahe  belongs,  and  according  to  treaties 
and  the  laws  of  nations.  Such  documents  are  necessary  to  secure 
the  vessel  from  disturbance  at  home,  on  the  high  seas,  and  in 
foreign  porta,  (c)  If  the  charter  party  contains  any  stipulatJon 
on  the  part  of  the  owner  to  keep  the  ship  in  good  order  during 
the  voyage,  the  entire  expense  of  the  repairs  requisite  in  the 
course  of  the  voyage  are  then  to  be  borne  by  the  owner. 

*  206    and  are  not,  in  that  case,  the  *  subject  of  general  aven^ 

or  contribution,  (a)  But  the  owner  does  not  insure  tbe 
cai^o  against  the  perils  of  the  sea.  He  is  answerable  for  his  own 
fault  or  negligence,  or  those  of  his  ^ents,  and  for  defects  in  the 
ship  or  her  equipments,  and  genei-ally,  as  a  common  carrier,  he  is 
answerable  for  all  losses  other  than  what  arise  from  the  excepted 

870.  See  alio  Stanton  v.  Richaraaon,  33  L.  T.  198 ;  Coha  c.  DiTidMrn,  2  Q.  B.  D. 
466.  Where  the  goods  can  be  examined,  it  haa  beeo  held  that  there  ia  no  com- 
•ponding  varrantj  hf  the  ibipper  that  tlte  gooda  are  fit  to  be  shipped.  AcaUm  *. 
Buma,  8  Ex.  D.  282.] 

(ft)  Lyon  D.  Mells.  6  East.  42S;  Patntun  d.  Wood.  3  HaM.  481;  Silva  v.  Low, 
I  Johns.  Caa  184 ;  Whitall  c.  Tbe  Brig  William  Henry,  4  La.  223 ;  Ord.  de  la  liar. 
It.  8,  tit.  8,  Du  Fret,  art.  12 ;  Pothier,  Charte-Partie,  n.  27.  Valin,  Comm.  h.  t,  uy* 
(aod  io  tliii  he  agreei  with  the  English  Uw),  that  the  owner  ia  aniwerable,  on  bi* 
conlract.  for  latent  defects,  even  thoug-h  the  ahip  had  been  preriously  Tisited  by  ex- 
perienced shipwrights,  and  the  defect  had  escaped  detection ;  though  Potiiier  (Chaile- 
Partie,  n.  30)  diasenU  from  tiiis  ofdnion  of  VaUn,  ao  far  ai  it  relates  to  latent  defedi 
unknown  to  the  owner. 

(e)  Abbott  on  Rhipping,  5th  Am.  ed.  Boston,  1846,  p.  427 ;  Baring  c.  The  Bqyal 
Exchange  Assurance  Company,  6  Gsit,  99 ;  The  Same  ».  Christie,  ib.  806 ;  Baling 
V.  Claggelt^  3  Bos.  &  P.  201 ;  Lothian  v.  Henderson,  ib.  409;  Ord.  de  U  Uax.  lit.  I. 
tit  1,  Charle-Parlies,  art,  10;  Valin,  Comm.  h.  t.  The  ship  miul  be  prorided  with 
a  bill  of  health,  when  it  is  requisile,  at  the  pMt  of  dMtinatioo.  Lav/  b.  Coetwtoik 
4  Camp.  889 ;  a.  o.  1  Starkie,  212. 

(a)  Jackaon  v.  Chamock,  S  T.  B.  MO. 

1  See  217,  B.  1. 
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caaes  of  the  act  of  God  and  public  enemies,  (ft)    The  responsi- 
lulitj  of  the  owner  begins  where  that  of  the  wharfinger  ends,  and 

when  the  goods  are  delivered  to  some  accredited  person  on  board 

tiie  ship,  (e) '    The  cargo  most  be  taken  on  board  with  care  and 

{»}  Sw  U.  S&J-«n.  (c)  Cobbu  V.  Dawat,  6  Eap.  41. 

>  ne  CiajterPaTlf.'-{a)  Begiiaa^af  geaee.  n«ikj«  v.  Stembridge,  8  C.  B. 
liUJb'at.— The  owner'*  liabili^atMcfae*  h.  «.  8M;  [So  u  to  the  ahip  o'ner*. 
if  the  good*  are  deliTered  to  the  owDcr**  Tha  Catherine  Chalmen.  S2  L.  T.  M7. 
■crranta  BloDgBide  the  TeneL  Britiih  But  tee  The  T.  A.  Goddud,  12  Fed. 
ColDinbU  Saw  Hill  Co.  e.  Nettleahip,  Hep.  174;]  wdt,  161,  n.  1.  So  the  aliip 
L.R.3CP.499.  Andthelinbilityorthe  ha*  been  exonerated  from  liabilijj  far 
TCMd  begitM  at  the  tanie  moment.  The  damage  done  to  the  cargo  En  djichargiiig 
Bark  Edwin.  1  Spragae,  477;  s.  c.  84  it  by  the  (teredoTe,  on  the  gronnd  that 
How.  886 ;  The  Pacific,  1  BUtcbC  609,  be  wu  the  agent  of  the  ihippen.  The 
686;  The  Cordillera,  6  BUtchf.  M8;  (for  Hileto*.  6  BUtchr.335.  Bat  tlie  owners 
the  limit.  lee  The  Ladj  Franklin,  8  WbU.  bare  been  held  liable  on  tlie  conitraction 
825 ;  ani)  the  point  dtridtd  in  The  General  of  tl>e  charter  paitf.  Sack  tr.  Ford,  1-^ 
Slierirl:.!!.^  Benedict.  294.)  Althongh.of  C  B.  n.  s.  Da  [Aa  to  tlie  lien  of  aiteve- 
i-oane.  neiiiier  owner  nor  Tee«el  will  be  dore  for  lerricea,  aee  Tlie  Canada,  7  Saw. 
liable  if  Die  goodi  are  delifered  withoni  173 ;  The  Geo.  T.  Kemp,  2  Low.  477. 483. 
•nj  preTioDi  nnderaunding  or  L-ontntct  But  aee  P»nl  v.  Tlie  llel,  2  Woods,  229.1 
to  a  aerrant  wiio  ha*  nn  real  or  apparent  (e)  Tim  at  Charts  Pania.  —  Demur. 
authiHitr  to  make  one  or  to  receiTe  the  rage  meana  the  additional  period  daring 
gnoda.  Trowbridge  v.  Chapin,  '23  Conn,  which  the  Tesad  ma;  remain  bj  agree- 
WG  See  OnMTenor  r.  N.  T.  C.  R.  R.,  ment  of  Uie  pMTtiea,  and  doe*  not  indnde 
S9  N.  Y.  84.  See  further,  The  Keoknk.  tbe  Ume  dming  which  ahe  ia  detained 
B  Wall.  617.  [Ai  to  ihe  common  pro-  contrai;  (o  agreement,  accord<n|{  loGraj' 
Tiaioa  for  the  ceiaer  of  the  cliarterer's  o.  Carr,  L.  B.  6  Q.  B.  622,  528,  644.  Se* 
l^bilitj  when  the  ihip  is  loaded,  lee  Clenduiiel  v.  Tnckerman,  17  Barb.  IM: 
FraooeKO  ».  UaaK;,  8  L.  B.  Ex.  101 ;  Horae  v.  PcMnt,  2  Keye»,  16;  bnt  lee 
Kiih  e.  Cory,  10  L.  R.  Q.  B.  663 ;  French  Sprague  p.  Wrat.  Abbott.  Adm.  648.  The 
•.  Oerber,  3  C.  F.  D.  247.)  whole  doctrine  of  the  Engliih  coarta  was 

(6)  Sttaaion.  —  It  U  a  rery  common  criticised  by  Judge  Lowell,  in  The  Hype- 
slipnlalinn  that  the  charterer's  stevedore  rinn'i  Cai^o,  2  Lowpll,  9S  ;  and  »  pro- 
shall  beemplojed  by  the  <hip.  This  giTca  ceeding  against  the  cargo  for  unliquidated 
Ihe  charterer*  an  option,  and  if  they  damage*  by  way  of  demurrage  was  aoa- 
chooae  to  exercise  it.  It  is  the  master's  laiord. 

doty  to  employ  and  pay  tbe  steredore  so  When  tbe  charter  party  l«  silent,  m  It 

appointed ;  if  they  do  not,  the  master  is  rests  exclnslTely  on  Ihe  merchant  to  pro- 

Mt  on  that  acGoant  discharged  from  hia  core  the  oargn,  the  law  would  imply  a 

dnty  to  properly  load  the  ship.    Anglo-  cnnlmct  to   do  so   within  a  reasonnble 

African  Co.  >.  I^mied,  L.  R.  1  C.  P.  226 ;  time  after  the  »es«el  is  ready  to  receiYe 

Bar.  k  Bath  216.    In  one  case  where  cirgo;  and  unlesi  the  contract  is  framed 

the  charterers  did  appoint  him  it  was  held  with   reference    to    a  peculiar  state    of 

that  the  master  was  not  liable  to  a  mer-  things  (Harris  c.  Preesman,  23  L.  J.  v.  a, 

chant  sending  goods  on  board  a  general  Ex.  210),  reasonable  time  means  what 

Aip  for  damage  by  the  stevedore's  negli-  would  be  such  nnder  ordinary  drcnm- 
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skill,  and  be  properlj  stoVed,  and  the  contract  by  the  bill  of 
lading  import:!  that  the  goods  are  to  be  safely  stowed  under  deck, 

■lancM,   and  peculiar   dlfflcnllies  which  tion.  in  a  charter  party,  is  that  each  pulf 

maj  hare  arisen  from  the  mode  in  which  ahull  Die  renwnnble  diligence  io  perioriB- 

the  merchant  hai  procured  the  carpi  are  in|r  liii  part  of  delivery  at  the  port  of  dt*- 

not    to    be   conBidered.    Ford  v.  Cote*-  tlmrtie,  not  that  either  shall  perform  ha 

worth,  L.  R.  1  Q.  B.  127,  136;    (lating  pAri  within  a  Szed  or  raiMnable  time. 

Adami  B.  Royal  M.  S.  P.  Co.,  6  C.  B.  Tliere  is  no  contract  implied  by  law  on 

H.  a.  49*2 ;  Rearon  v.  Pearaon,  7  Hnriat.  &  the  part  of  the  ihip  owner  to  allow  hii 

N.  38S.)    When  a  time  is  mentioned,  it  is  tmwI  to  be  kept  there  fortbenanal  dmt, 

a  qoeation  of  construction  wiistber  it  is  of  if  by  reaionatde  diligeoce  on  the  part  of 

the  eaience  of  the  contract,  or,  in  other  the  merchant  the  cargo  iniBbtbeiogpct 

wordi,  a  warnniy,  and  therefore  a  condi-  taken  away,  and  none  on.tbe  part  of  lie 

lioa  precedent.    Poit,  2S3,  d.  1;    Mac-  merchant  to  take  the  cargo  ont  within 

Andnw  v.  Chappie,  L.  S.  1  C.  P.  G48,  such  nioal  time,  if  ha  conld  not  by  na- 

617;  Seeger  v.  Dathie,  S  C.  B.  x.  s.  4fi,  sonable  diligence  perform  it.    In  a  caa* 

61;  [Corkling  r.  Maaaey,  8  L.  R.  C.  P.  where,  after  a  ihtp  had  begun  to  db- 

896 ;  LoTell  c.  Daria,  101  U.  S.  541]  charge,   tlie   antlioritiea  bad  reliued  to 

At  to  contracts  on  the   part  of  the  allow  any  more  of  the  cargo  to  be  landed 

owner,   tee    Tarmbocbia   v.    Hlckia,    1  for  se* eral  daya,  on  acconnt  of  a  thnat- 

HurUt  &  v.   1^;  Behn   v,   Bameaa,  8  ened  bombardmenE,aDd  notliing  watwid 

Beat  &  S.  761 ;  Lowber  d.  Bonga,  i  WatL  In  the  charter  party  about  the  tiaie  to  bt 

726;  Dimech  d.  Corlett,  12  Hoore,  P.  C.  occupied  In  the  diieharge.  It  waabeUtbil 

109 ;  Tate*  d.  Dnff,  6  C.  &  F.  369 ;  Cran  tbe  owner  could  not  racorer  of  the  dur- 

iton  V.  Hanhail,  6  Each.  396;  Cobb  d.  terer  for  the  delay.    Ford  r.  Coleiwarth, 

Howard, 8 aiatchf.  621;  OlliTe f.  Booker,  L.  R.4  Q.  a  127,  IM;  I~  R  6  Q.B,&li; 

1  Excb.  lid;  I'n/ra,  n.  2.  [CuDnlngbam  a.  Dunn,  8  C.  P.  D.  W-j 

Ai  to  the  law  by  whicb  oharter  partie*  Compare  Clendaniel  o.  Tuckerman,  11 

are  conitmed,  see  161,  a.  I.  Barb.  IM ;  Morae  v.  PeMOt,  8  Keyea,  18; 

Dellreriog  cargo  ia  ai  much  the  duty  Crete  d.  Beaid,  36  N.  T.  86 ;  [Hong*  ■■ 

of  the  ahip  owner  ai  of  the  merchant ;  WoodmO;  19  Fed.  Rep.  138.]  f> 

•nd,  conaeqnentlj,  the  contract  implied  (d)  Obligation:  — The  ownenareMt 

by  the  hiw,  in  the  abaenoe  of  any  atlpula-  bound  to  take  good*  of  inch  a  coudittM 


x<  The  reapectiTs  obligation!  of  ship  Ex.  D.  266.  ItwacfaHberheld,  bowcTtr, 
owner  and  charterer  were  discuaaed  at  that.  It  appearing  that  the  refuaat  w<rall 
■ome  length  in  Dahl  v.  Nclaon,  6  App.  continue  for  week*  or  montha,  Oten  ma 
Caa.  38 ;  12  Ch.  D.  568.  By  the  terma  of  a  lufBdent  obsbuction  to  bring  into  opt)- 
the  charter  party  the  ehip  w««  to  go  to  ationthe  altematiTe  "lo  near  Iheicto^" 
"  L.  8.  C.  Docki  or  lo  near  thereto  at  she  Ac  See  further,  Metcalfe  v.  Britannia 
may  lafely  get."  It  waa  held  to  be  the  iron  Worka  Co.,  2  Q.  B.  D.  123 ;  JickMa 
primajade  duty  of  the  ahip  owner  to  put  t>.  Union  Marine  Ina.  Co.,  8  L.  R.  C.  F- 
hla  ship  within  the  docka,  and  that  tlili  £72  ■  Tapper  &  Co.  e.  Wallace  BtM,  6 
duty  WR*  not  fnlfllled  by  mooring  near  to  Q-  B.  D.  168 ;  The  Albambra,  6  P.  li- 
the dock*  when  admittance  waa  refuaed.  eS;  Hillttrom  o.Gibaon.S  Mar.Law  Ct*. 
Taptcott  D.  Balfour,  8  L.  R.  C.  P.  46.  SOi.  The  firit  duty  ia  that  of  the  ahip 
Comp.  Aihcroft  v.  Crow  Orchard,  Ac  Co.,  owner,  via.  to  pat  bit  ahip  at  the  point 
9I..R.  (i.  B.  640:  Darie*  v.  McVeigh,  4  flnd  by  airaameDt  or  custom  (br  kading 
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and  if  they  are  stowed  oo  deck  without  the  ooosent  of  the  ship- 
per, or  without  the  sanction  of  custom,  they  are  at  the  risk  of  the 
ship  ovner  or  master,  and  he  and  the  owners  of  the  vessel  would 
not  he  protected  from  liahility  for  their  loss  by  the  exception  in 
the  bni  of  lading  of  the  dangers  of  the  gea».  (d)  If  the  ship  had 
been  advertised  by  the  agent  of  the  owner  for  freight  as  a  gen- 
eral ship,  and  the  notice  had  stated  that  she  was  to  sail  with 

id)  Code  de  CoQimerce,  irt.  239 ;  Talin,  Comm.  I.  S97 ;  The  ParagoD,  Wara,  322 ; 
The  Waldo,  District  Conn  of  Maine,  1S41,  (Daveii,  161] ;  Gould  v.  OliTer,  2  HuiD. 
&  6. 208 ;  The  Rebecca,  Ware,  188 ;  Barber  u.  Brace,  3  Conn,  e ;  Donej  v.  fintith, 
4  La.  211 ;  Shacklefonl  v.  Wilcox,  B  La.  S8.  If  goodi  are  pnt  on  board  a  vemel  with- 
out tbe  knowledge  of  the  maater,  he  ma;  pat  them  ashore,  for  there  Is  do  iiDptied 
coDliBct  of  affreightment.  But  if  they  are  not  diicovered  until  he  Mils,  the  better 
opinion  ii,  that  the  maiter  ii  not  to  leave  them  at  an  intermedUte  port  without  necea- 
■117,  bnt  to  carry  them  to  the  port  of  deatlnation.  Ord.  du  Fret,  art  T ;  Pothier,  de 
Charte-Partie,  n.  10-13;  Code  de  Commerce,  n.  892;  Boulay-Paty,  Ii.  873;  Th« 
Hunlrea^  Diatriet  Court  of  Maine,  1840,  [Daveia,  82] 


r  that  they  cannot  be  carried  (c)  Ducharge.  —  In  a  charter  party  by 

vitbont  damage  to  the  car^  already  on  which  a  ship  ie  to  proceed  to  a  certain 

board ;  and  all  that  i»  required  of  a  mai-  place,  and  load  for  the  specified  voyage, 

ler  competent  for  hia  office  in  determEning  it  is  said  that  both  partiea  are  ditcharged 

vbetber  they  are  of  Jliat  character  is  that  If  the  ibip  perlehcs  on  her  way  to  fetch 

he  shall  exercise  an  hnnest  and  reason-  the  cargo,   Potter  n.  Rankin,  L,  R.  6  C. 

able  Judgment     Boyd  v.  Moses,  7  Wall.  P.  341,  87]  ;  but  not  by  a  change  of  mili- 

3IB;  citing  Weaton  v,  Minot,  8  Woodb.&  tary  operations  whic;h  defeats  the  pur- 

H.  4BS ;  Weston  i-.  Foster,  2  Curtis,  119 ;  poae  of  the  intended  voyage.  The  Hani- 

pc^,  217,  n.  1  :  218,  n.  2.    See  Farrott  v.  man,  0  Wall   lei ;  pod,  224.     Of.  ii.  46S, 

Barney,  2  Abbott,  U.  S.  107,  222.  11. 1. 

or  unloading, — whether  it  be  a  port.  Where  there  ti  an  agreement  b;  char- 

»  dock,  or  other  place,  and  to  ^ve  the  terert  fbr  "  quick  dispatch  "  in  unloading, 


r  notice.     Jones  c.  Adamion,  1  they  are  bound  to  take  the  cargo  ai  fait 

Ex:  D.  60 ;  MTntoah  s.  Binclair,  11  Ir.  as  it  can  be  delivered.     Sleeper  v.  Puig, 

E.C.L.466;  Hodgdon  p.  N.  T.,  &c,  R.B.  17  Blatchf,   3S;  Thacber  o.  Boston  Oai 

Co,*)  Conn.  277.     If  it  be  a  port  only,  Light  Co.,2Low.3ai;  Terjeson  ».  Carter, 

tbe  charterer  must  tlien  further  ipecify  9  Daly,  193.   See  further,  Strakeru.Kidd, 

where  the  loading  or  unloading  ig  to  take  S  Q.  B.  D.  223 ;  Forteus  >•.  Watney,  ib.  584. 

pl*ce,andtbesbipowneTmattputlii*ve*-  Where  there  ii  no  luch  stipulation,  the 

■el  there.     All  acts  to  be  done  by  either  charterer  is  bonnd  to  nse  reiuonable  dill- 

mntt  be  done  with  reasonable  diligence,  gencc  in  receiving  the  goods    Henley  t>. 

and  demnrrage  will  be  allowed  from  the  Brooklyn   Ice  Co.,  14  Blatchf.  622;  175 

time  when  the  ahip   wotild  have  been  Tona    of    Coal,   9   Ben.    400;    Weaver 

loaded  or  tmloaded  had  such  diligence  e.  Walton,   1  Flip.   441  ;   Donaldson   r. 

been  wed.    Where  a  {riven  number  of  UcDoweU,  1  Holmei,  S90;  Wbitebouie  e. 

dajaanflxedlfaranhMding,  the  charterer  Halitead,  90  HI.  95;  Hall  p.  Barker,  64 

lakM  tb«  lUk  of  delay  beyond  the  time  Me.  33». 
wind.    Tfaltee.  Byer«,lQ.B.  D.  244. 
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convoy,  Ihh  would  amount  to  an  ei^agement  to  that  effect; 
and  if  she  saiU  without  convoy  and  be  lost,  the  owner  becomes 
anawerable  to  the  shipper  in  damages  for  the  breach  of  that 
representation,  (e)  * 

2.  Of  the  BUI  of  iiadiug.  —  In  execution  of  the  contract  of  charttt 
party,  the  master  of  the  ahip  signs  a  bill  of  lading,  which  is  an 
acknowledgment  of  the  receipt  of  the  goods  on  board,  and  of  the 
conveyance  of  them  which  he  assumea.     The  bill  of  lading  con- 
tains the  quantity  and  marks  of  the  merchandise,  the  names 

*  207   of  the  *  shipper  and  consignee,  the  places  of  departure  and 

discbarge,  the  name  of  the  master  Hnd  of  the  ship,  with 
the  price  of  the  freight.  The  charter  party  is  the  contract  for 
the  hire  of  the  ship,  and  the  bill  of  lading  for  the  conveyance 
of  the  cargo ;  and  though  it  be  sigued  by  the  master,  he  does  it  aa 
i^ent  for  the  owners,  and  it  is  a  contract  binding  upon  them,  (a) ' 

(e)  Ranqniat  e.  Ditcliell,  8  E«p.  M ;  Magklhmeni  v.  Boiher,  i  Ctmp  M. 

(a)  Boftwei't  Lex  Mercatoria,  1S8,  142 ,  Fergmon  v.  Csppeau,  6  Hut.  tti.VH. 
See  Abbott  oa  Shipping,  6tli  Am.  ed.  Buston,  1846,  306-417,  the  casea  cited  and  coa- 
(idered  at  iiirge  an  this  subject. 

*  Supra,  n,].   Other  carea  on  warranty  bill   upon  the  lien  for  freight,  aee  H8, 

at«  Hur>t  V.  Uaborne,  IB  C.  B.  144 ;  Bar-  n.  1.  (d). 

ker  V.  Windle.  G  El.  &  HI.  676;  Roulh  v.  The  msater'a  decIaratioM  in  a  bin  of 

Hacmillan.  2  Ilurlat.  &  C.  760.  ladfDg  aa  to  the  apparent  nature,  qnililr. 

'  Th»  Bill  of  lading.  — The  etl^t  ot  and  condition  of  gooda  on  boaid,  eatqi 

a  bill  ot  lading  ai  a  contract,  when  it  the  owner*  ai  against  a  conaigDee  who  i> 

containa  lemu   not  authoriied    by   the  not  a  partj  to  the  contract,  and  as  againt 

charter  party,  liaa  already  been  conaid-  an  asaignee  of  tlie  Lill  for  value,  »>  thia  fa 

ered  aa  between  Ihe  original  pariiea  to  it,  within  the  acope  of  hia  agency.    Seara  r. 

138,  n.  1.  Wtogate,  8  Allen,  103.  107 :  Bndttreet 

If  a  bill  of  lading  cornea  to  the  haodi  v.  Heran,  2  Blntchf.  116 ;  Abbott,  Adm. 

of  an  a^ignee  for  vnlue,  he  \a  entitled  to  309 ;  Nelion  v.  Woodruif,  1   Black,  ISA. 

have  the  gooda  delivered  to  hfm  on  the  See  The  Freedom.  L.  R.  3  P.  C.  SM. 
termt  mentioned  in  It.  and  ia  not  bound  But  as  between  the  original  partiea, 

to  refer  to  the  charter  party,  uoIbm  the  the  bill  of  lading  it  only  ■  receipt  to  far 

Ull  of  lading  ahowa  a  clear  intention  to  aa  It  relates  to  theae  matlera,  and  i<  open 

include  aome  of  ihe  terms  of  the  charter  to  contradiction.    lb.;  Eli  is  o.  Willard,  5 

party.    Fry  r.  Chartered  Mercantile  Bank  Seld.  (fl  N.  Y.)  626;  Mejerc.  Peck, »  N- 

of  India.  L.  R.  1  C.  P.  68fi ;  Chappel  v.  Y.  600,  696 ;  Tarboit  e.  Eastern  Stesmb. 

Comfort,  10  C.   B.   ir   a.   802,  810,  per  Co..  60  Me.  339 ;  Zerega  n.  Foppe,  AV 

Willes,J. ;  Foster  ».  Colby,  S  Harirt.  4  bott.  Adm.  397;  [Wittier  v.  Colliaa,  70 

N.  705;  The  Norway,  Brown.  &  Luah.  He.  290.]     And  if  Uie  master  ^gnta  bin 

22S,  239;  Gray  o.  Carr,  L.  R.  6  Q.  B.  6'J2,  of  lading  for  goods  nut  on  board  (or  at 

638;  Bags  of  Unseed.  1  Black,  108.    As  least  delivered  alongaide,  which,  perhape. 

to  the  effect  of  a  receipt  indorsed  on  the  It  enough,  206,  n.  1),  he  It  not  acting 
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B7  the  bill  of  lading,  the  master  engages  as  a  commoa  carrier  to 
cany  and  deliver  the  goods  to  the  consignee,  or  hia  order,  dangers 
of  the  sea  excepted  ;  (&])  and,  b;  the  common  law,  owners  were 
ret^nsible  for  damages  to  goods  on  board,  to  the  full  extent  of 
the  I06S.  Bat  in  England,  by  the  statute  of  53  Geo.  III.  0.  159, 
owners  and  part  owners  of  ships  are  not  liable  beyond  the  value 
of  the  ship  and  freight,  even  though  the  lo^  wae  ocoa^oned  by 

(()  Thla  w*i  fonnerlj  the  on);  exception  in  bilk  of  Udinf ;  but  in  Imter  timta,  ny 
Lawei,  TreadM  on  Charter  Futiet,  317,  capUuni  aod  ihip  owuctb  have  wisely  ex- 
tended the  exception  to  tbe  acle  of  God,  public:  enemies,  fire,  and  all  other  danger* 
and  aeddeati  of  the  sea*,  riren,  and  Davigatton.  Fimsy  la  deemed  a  peril  of  tba 
ne,  aa  aae  peit,  216. 

withlii  die  apparent  Mope  of  hit  author-  American  admtnl^  eonrti.  Cobb  «. 
it;,  aitfe,  164,  n.  1 ;  and  will  not  make  the  Howard,  3  Blatchf.  624  i  Mntnal  Safety 
ownen  or  the  atiip  liable  eren  to  an  in-  Ins.  Co.  t>.  Cargo  of  Brig  Geoi^,  Olcott, 
donee  of  the  bill  for  ralne.  Grant  v.  BO.  See  ib.  49a  See  etpedally  the 
Horwaj,  IOC.  B. 666;  Hnbhentyv  Ward,  leaned  aisnment  In  Swett  0.  Black,  1 
8  ETch.  SeO ;  Jeaid  v.  Bath,  L.  R.  2  Ex.  Sfngne,  674.  And  the  Indoreee  migiht 
SST ;  Seara  v.  Wingate.  n^m ;  The  Free-  ane  at  common  law  in  respect  of  bis  prop- 
man  p.  Buckingham,  18  How.  192;  The  erty  in  the  goods  for  detaining  or  convert- 
Loon,  7  Blatchf.  244 ;  (Brown  v.  Powell  ing  them,  and  tlie  master.  It  i«  a^d, -would 
OmX  Co.,  10  L.  R.  C  P.  Gffi ;  The  Querini  be  eatc^ped  from  denjiiiig  thai  be  had 
Htanphalia,  19  Fed.  Bep.  138j  B.  A  &  the  goods  alter  the  declaratioQ  in  the  bill 
R.R.Co.B.Wilklns,44Hd.n.1  See  The  ofladiiig,  on  the  &ith  of  which  the  m- 
Uid;  PranUin,  8  Wall  82G ;  [Ratheslng  dorsee  had  bought  and  paid  for  them. 
t.  Uhtt.  IT  L.  K.  Eq.  92.]  80  it  i«  not  TindaU  v.  Tajlor,  4  El.  A  Bl.  219,  229; 
wilbin  the  nanal  anthoritj  of  the  master  Howard  v.  Shepherd,  9  C.  B.  297. 
to  bind  tb«  ownen  by  a  bSl  of  ladhig  So  it  seema  that  a  contignee  to  whom 
making  the  freight  pajable  to  a  third  b;  the  bill  of  lading  the  goods  aro  to  be  de- 
penou,  or  bj  an  engagement  to  carry  lirered,  haspima/oefe  sacha  properdin 
goods  free  of  freight.  Reynolds  v.  Jot,  ?  the  goods  a«  will  enable  htm  to  sue  the 
Best  &  8.  86.  See  HercantUe  Bank  n.  master.  Tronson  v.  Dent,  6  Moon,  P. 
QLadstone,  L.  R.  3  Ex.  233. 240.  C  419, 438 ;  Coleman  ».  Umbert,  &  M.  A 
IntbeabsenceofasUtutelikelSAlS  W.  602,  506;  Lawrence  v.  Minium  (The 
TkL  c-  111.  f  1,  although  indonement  Hornet),  17  How.  100.  See  SeagraTe  «. 
of  the  biU  of  lading  may  past  tbu  property  Union  N.  Ins.  Co.,  L.  R.  1  C.  P.  306, 319 ; 
in  tha  gooda,  it  does  not  tnnster  the  con-  The  Freedom,  L.  R.  S  P.  C.  691  See 
tract,  eo  as  Id  enable  the  Indoreee  to  sue  the  note,  ii.  649,  n,  1,  aa  to  whether  prop- 
npon  the  UH  of  Udiog  in  his  own  name  erty  paseea  or  tMt. 

■I  covta  of  cMnuMD  law.    Tbampaon  n.  At  to  the  liability  of  the  oonilgsee  and 

DoBinry.  14  H.  ft  W.  408 ;    Howard  >.  Indoreee  to  be  tned.  see  222  and  o.  1. 
SbepbenI,  fl  C.  B.  297 ;  Dowi  c.  Cnbh,  19  As  to  what  is  or  ha*  the  effect  of  a  hlU 

Baih.  SIO;  BUnehard  v.  Page,  8  Gray,  of  lading,  see  Rawit  ».  Detbler,  8  Reyea, 

381, 3D&    Bat  the  assignee  of  a  chose  in  672 ;  Coota  R.  St.  Co.  n.  Barclay,  30  AU. 

action  may  sue  In  hi*  own  name  in  the  120.    Of.  It.  647.  n.  (if) ;  MB,  n.  1. 
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the  migcondnct  of  the  master  and  a  part  owner,  (c)  Thia  statute 
assimilated  the  common  lav  of  England  to  the  maritime  law  of 
France,  and  other  commercial  countries  ;  and  the  great  principle 
was,  to  limit  the  responsibility  of  part  owners  to  the  amomitof 
their  respective  capitals  embarked  in  the  ship.  The  vatue  of  the 
ship  was  to  be  calculated  at  the  time  of  the  loss,  and  the  freight, 
in  the  statute,  means  all  the  freight,  whether  pud  la  advance  or 
not.  (d)  > 

There  are  commonly  three  bills  of  lading ;  one  for  the  freighter, 
another  for  the  consignee,  factor  or  agent  abroad,  and  a  third  is 
usually  kept  by  the  mast«r  for  his  own  use.  It  is  the  docameat 
and  title  of  the  goods  sent ;  and,  as  such,  if  it  be  to  order  or 
assigns,  is  transferable  in  the  market.  The  indorsement  and 
delivery  of  it  transfers  the  property  in  the  goods  from  the  time 
of  the  delivery,  (e)  The  bona  fide  holder  of  the  bill  of  lading, 
indorsed  by  tlie  consignee,  in  entitled  to  the  goods,  if  he  pur- 
chased the  bill  for  a  valuable  oonstderation. 

•  208      •  Where  there  are  several  bills  of  lading,  each  is  a  eon- 

tract  in  itself  ns  to  the  holder  of  it,  but  the  whole  make 
only  one  contract  as  to  the  master  and  owners.  If  the  several 
parts  of  the  bill  of  lading  be  indorsed  to  different  persona,  a  com- 
petition may  arise  for  the  goods  ;  and  the  rule  generally  is,  that 
if  the  equities  be  equal,  the  property  passes  by  the  bill  first 
indorsed,  (a) 
3.  Of  the  Carriags  of  Ooods. — When  the  ship  is  hired,  and 
.  the  cai^o  laden  on  board,  the  duties  of  the  owner,  and  of  his 
^ent,  the  master,  arise  in  respect  to  the  commencement,  pn^ress, 
and  termination  of  the  voyage.    Those  duties  are  extremely  im- 

(e)  Tbe  itatute*  of  HMsachnietto  in  1618,  c.  122,  and  ot  1885,  c  S2,  am  to  Oa 
Mine  purport. 

{d)  Wilson  V.  Dicluon,  3  B.  &  AM.  2. 

(«)  Se«  il.  548-660.  Thli  ii  also  the  law  m  Franca  Code  de  Commerce,  art.  8SL 
A  Aipj^ng  note  of  goods  at  lea  does  not  amonnt  to  a  bill  of  lading,  and  it  U  not  inden- 
alile  M  SI  to  effect  a  change  ot  property,  and  arreit  the  right  of  (toppage  n  n  iimiM 
by  the  coniignor.    Afcerman  v.  Hnmphery,  1  Carr.  &  P.  68. 

(a)  [Barber  r.  Heyentein,  L  R.  4  H.  L.  817;]  Caldwell  ».  Ball,  1  T.  B.  SK; 
t  Bell'i  Comm.  546.  When  good*  are  aent  by  a  ahip  hired  by  a  charter  party,  Uat 
billi  of  lading  are  delivered  by  the  maater  to  the  peraoo  by  whom  tbe  ahip  ia  char- 
tered. But  If  they  are  lent  by  a  gtntrul  ilup,  employed  ai  a  general  carrier,  eaeb 
IndtTidna)  who  aenda  goods  on  board  receive*  a  lull  of  lading  for  the  lame. 

*  See  now  the  act  of  Hitrch  3,  1851,  c  48,  9  U.  ft  St.  at  L.  636;  poet,  SIT, 
n,  1. 
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portaot  to  the  intereats  of  commerce,  and  they  have  been  well 
luid  accDrately  defined  in  the  marine  lav.  (&) 

*  When  the  voyage  is  ready,  the  master  is  hound  to  sail  *  209 
an  soon  as  the  vind  and  tide  permit ;  but  he  ought  not  to 
set  oat  in  very  tempestuous  weather,  (a)  If,  by  the  charter  party, 
the  ship  was  to  sail  by  a  given  day,  the  master  must  do  it,  unless 
prevented  by  necessity ;  and  if  there  be  an  undertaking  to  sail 
with  convoy,  he  is  bound  to  go  to  the  place  of  rendezvous,  and 
place  himself  uoder  the  protection  and  control  of  the  convoy, 
and  continue,  as  far  as  possible,  under  that  protection  dnring  its 
cooKe.  (6)  He  is  bound,  likewise,  to  obtain  the  requisite  sailing 
iDBtractions  for  the  convoy;  (c)  but  these  covenants  to  sail  with 
the  first  &ir  wind,  and  with  convoy,  are  not  conditions  precedent 

(t)  Sm  Abbott  00  Shipping,  6th  Am.  ed.  BoitoD,  1846,  o.  6,  part  i.  p.  417,  fbr  k 
Tiew  ef  the  aatboritiea  ap<]  Ihe  Isw,  on  the  general  dotief  oT  llie  master  and  omien 
oe  thii  Tei7  intareiiiag  head,  reapectlDg  the  preparation,  the  commencement,  (he 
coone,  and  the  completioii  of  the  Toyage.  The  dqtiei  of  the  captain  are  defcribed 
iniDDlely  in  the  French  slatate  codea.  Krer;  tbip  mnst  be  Inipected  by  the  captain, 
vndet  the  formi  preecribed,  before  ihe  sails,  and  if  he  has  no  luch  offlclal  report  of 
Itie  Tend,  be  becomei  reiponsihle  for  every  accident.  He  miut  keep  a  regular  jonr- 
tial  of  event!  on  the  voyage ;  and  the  ordinances  prescribe  very  sage  reguUtions  in 
esse  of  the  death  of  any  seaman  on  Iward,  touching  his  effects.  He  meet  be  exact  in 
providing  the  requisite  ship's  papers  before  he  sslli ;  such  as  the  bill  of  sale,  regitter, 
rfc  d^nipagt,  bill  nf  lading,  snd  charter  party,  profit  rtrbal,  cleanuioe  at  the  oiu- 
toms,  and  a  license  to  ssil.  Ue  mnit  lie  on  board  when  the  vessel  breaki  ground.  He 
is  answerable  (br  dsmages  even  by  ait/oriaii,  when  the  ftoods  were  on  deck,  unless  he 
had  the  consent  of  (he  owner  in  writing,  or  it  was  a  coasting  voyage;  and  if  hesallt 
Bot  in  conformity  to  the  regulations  of  (he  ordinances,  he  become*  responsihle  for  all 
damage*,  and  cannot  invoke  the  exception  at  font  majevrt,  when  those  regnlations 
have  not  been  observed.  (Ord.  da  la  Mar.  art  10,  tit.  Testament,  art.  4 ;  Ord.  172D, 
ITSg,  1T79;  Code  de  Com.  art.  224,  226,  226,  228,  229;  Code  avtl,  art.  Gfl,  86; 
I  Eraerigon,  874 ;  Boulay-Paty,  il.  1~.36.)  Thefbreignmarioeordinances  usually  make 
•pedal  proTiuoa  for  the  proper  storage  of  the  car^o.  We  have  seen  in  the  preceding 
part  of  UicM  lectnres,  that  the  master  was  responsible,  as  a  common  carrier,  for  the 
rirriage  and  safe  delivery  of  the  goods;  and  in  the  case  of  Sprott  v.  Brown,  in  tlie 
''iMtiah  Courts,  (Bdl's  Comm.  i.  &G7,  note,)  a  large  minor  was  shipped  IVom  London 
lu  Edluborsfa,  in  a  case  marked  glan,  and  the  master  had  assumed  to  carry  it  safe, 
■nd  it  was  found  broken,  on  delivery,  without  any  known  canae,  and  the  maaler  was 
hrld  responaible. 

Id)  BoccoB,  note  66;  Ord.  of  Rotterdam,  art.  128;  Abbott  on  Shipping,  Gtb  Am. 
ed.  Boston,  481. 

ft)  Gordon  b.  Horiey,  Btnuge,  1266 ;  Lilly  v.  Ewer,  Dong.  72  :  Jefferlee  a.  Legeo- 
■Ira,  Carth.  218. 

(c)  Webb  V.  Thompson,  1  Bo*.  &  P.  fi  i  Anderson  d.  Pitcher,  2  id.  164 ;  Tlcttwdn  i^ 
Cteeve,  Strange,  1260. 
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to  the  recovery  of  freight,  aod  a  breach  of  them  only  goes  to  the 
question  of  dnmagea.  (^d) 

The  ma8t«r  is  bound,  likewise,  to  proceed  to  the  port  of  deUrery 
without  delay,  ai>d  without  any  unnocessiuy  deviatioQ  from  ths 
direct  and  nsnal  coune.  If  he  covenants  to  go  to  a  loadiog  port 
bj  a  given  time,  he  must  do  it,  or  abide  the  forfeiture  ;  (e)  and  if 
]ie  be  forced  by  perils  out  of  hin  regular  course,  he  must  regun  it 
with  as  little  delay  as  possible.  Notliing  but  some  just  and  necw- 
aary  cause,  as  to  avoid  a  storm,  or  pirates,  or  enemies,  or  to  pro- 
cure requisite  supplies  or  repairs,  or  to  relieve  a  ship  in 

*  210   distress,  will  justify  a  deviation  *  from  the  regular  coune 

of  the  voyf^e.  (a)  If  he  deviates  unneceasarily  from  the 
UBoal  course,  and  the  oai^  be  injured  by  tempest  dunng  the  de- 
viation, the  deviattoa  is  a  sufficiently  proximate  cause  of  the  loss 
to  entitle  the  freighter  to  recover ;  though  if  it  could  be  shown 
that  the  same  loaa  not  only  might  but  mutt  have  happened  if  there 
had  not  been  any  deviation,  the  conclusion  might  be  otherwise.  (}) 
Nor  has  the  captain  any  authority  to  substitute  another  voyage  io 
the  place  of  the  one  agreed  upon  between  his  owners  and  the 
freighters  of  the  ship.  Such  a  power  is  altogether  beyond  the 
scope  of  his  authority  as  master,  (c)  In  cases  of  necessity,  u 
where  the  ship  is  wrecVed,  or  otherwise  disabled,  in  tixe  coune 
of  the  voyage,  and  cannot  be  repaired,  or  cannot,  under  the  ci^ 
cumstances,  be  repaired  without  too  great  delay  and  expense,  the 
ma-ster  may  procure  another  competent  vessel  to  carry  on  the 
cai^o  and  mve  hie  freight.  If  other  means  to  forward  the  catgo 
cnn  be  procured,  the  master  must  procure  them,  or  lose  bis  freight; 
and  if  he  offers  to  do  it,  and  the  freighter  will  not  consent,  he 
will  then  be  entitled  to  liia  full  height.  ((2)     The  Rhodiaa  law  (e) 

(d)  Conit&ble  e.  Clobetie,  Ptlmer,  397 ;  DHTldnn  o.  OwfnM,  13  EMt,  ttl. 

(e)  Shabrick  c.  Salmond,  8  Bnrr.  ISST ;  IHiic^nion  «.  Weld.  14  Omy.  HK.) 

(a)  Itoccm  on  In*,  d.  GS;  Patrick  v.  Lndtow,  2  John*.  Cu.10;  Pent*.  Phaoit 
In«.  Co.,  10  John*.  79 ;  Reaile  r.  Com.  Im.  CompiuiT,  S  id.  362 ;  Sordsm  r.  Marina 
Iti«.  Company,  2  id.  138;  Hanliall,  C.J.,  Haion  «.  Th«8hlpBlaireaQ.3CiBiMA,!aT, 
itote.  (A  dcTlation  to  nre  life  li  JnitlBabla,  but  a  deTiKtloD  to  aara  praperty  ia  bo*. 
Soaranianga  v.  Stamp,  5  C.  P.  D.  296.  Delay  In  port  to  BToid  immln^t  daagei  of 
capture  ia  jnatlflable.    The  San  Roman,  ft  L.  R  P.  C.  301.] 

{b)  Darli  h.  Qamtt,  0  Bing.  710.  (c)  Bnrpui  v.  Sharpe,  %  Camp.  OS. 

(if)  UoUof,  b.  S,  c.  4,  aec  6 ;  Griawotd  «.  New  Tork  Ininianca  Companr,  S  Jotrna. 
321 ;  Bradhunt  v.  Cdambian  InannuiM  CompaDf,  9  id.  IT ;  SchieSetla  v.  V«w  Tork 
Intarance  Comptnj,  lb.  31. 

(<]  Dig.  14.  2. 10.  1. 
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exempted  the  niBSter  from  his  conb«ct  to  carry  Uie  goode,  if  the 
ship  became  onnavigable  by  the  perils  of  the  eea.  Faber  and 
Yinnins  were  of  opinioD,  that  by  the  Boman  law  the  master  waa 
not  bound,  in  aucb  a  case,  to  seek  another  ship,  because 
file  contract  related  only  to  the  *  ship  that  was  disabled,  (a)  *  211 
The  lawB  of  Oleron,  and  the  ordinances  of  Wisbuy,  gave 
the  power  to  the  master  to  hire  another  Teasel,  if  he  chose  to 
do  so,  and  earn  fre^ht ;  but  the  marine  ordinance  of  Louis  XIV. 
declared  it  to  he  the  duty  of  the  master  to  hire  another  ship  ia 
liuch  a  case,  if  it  be  in  his  power.  (&)  The  French  jurists  differ 
in  opinion  in  respect  to  the  obligation  of  the  master  to  hire 
tuotber  vessel  to  carry  on  the  cargo,  when  his  own  becomes 
irreparable.  Valin  and  Fothier  contend,  that  the  master  is  no 
further  bound  to  procure  another  vessel,  than  by  losing  his  freight 
for  the  entire  voyage,  if  he  omita  to  do  it ;  for,  by  the  contract 
of  affre^htment,  he  only  eng^ed  to  furnish  his  own  vessel,  and 
when,  by  the  perils  of  the  sea,  or  by  some  superior  force,  for 
vhich  be  is  not  responsible,  he  becomes  unable  to  furnish  it,  all 
that  he  ia  bound  to  do,  by  the  principles  of  the  contract,  ia  to 
discharge  the  freighter  from  the  freight  for  the  residue  of  the 
voyage.  But  Emerigon  insists  that  they  are  mbtaken  in  tlieir 
construction  of  the  ordinance,  and  that  the  master  is  guilty  of  a 
breach  of  daty,  if  he  refuses  to  procure  another  vessel,  and  take 
m  the  cargo,  if  it  be  in  his  power,  and  that  this  duty  results  from 
tbe  nature  of  his  trust,  (i;^ 

The  new  French  code  has  followed  the  words  of  the  ordinance* 
ud  declared,  that  if  the  vessel  becomes  disabled,  and  the  master 
Can  have  her  repaired,  the  freighter  ia  bound  to  wait,  or  pay  the 
whole  freight ;  and  that  if  the  vessel  cannot  be  repaired,  the  mas- 
ter is  bound  to  hire  another,  and  if  he  cannot  hire  another,  the 
fieight  ia  doe  only  in  proportion  to  the  voy^e  performed. 
Boolay-Paty,  in  his  commentaries  *  on  the  new  code,  *212 
adopta  the  construction  of  Emerigon,  and  holds  his  reason- 
ing to  be  conclusive,  (^a)    Pardeasus  ia  also  of  the  opinion,  that    " 

(a)  Tlaniiu,  nota  td  Com.  Peckil,  ad  Hem.  Nanticam,  2H,  296,  and  AdUmdj 
Fiber,  Con.  ad  I^od.,  whom  Vumln*  dte*  and  Mowi. 

(A)  Jngemena  d'Oleron,  an.  4;  I^wi  of  Wtitm/,  art  IS  ;  OtA.  da  la  Bfar.  tit  Dn 
tfet.art-11. 

it)  V•Iil^  dL  Dn  Fret,  art.  II,  L  018 ;  Fothier,  Cfaute-Fartle,  n.  % ;  Bmerigoa, 
t«8,410. 

(a)  Code  dcComoMTM,  ait  9W;  BooUy-nitj,  CanndaDnMCocn.lL  MIMOe. 
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if  the  vessel  io  the  coDrae  of  the  voyBge  becomes  DunavigKble,  the 
master  is  bound,  if  it  be  in  his  ponrer,  to  procure  another,  (b") 

The  English  rule  undoubtedly  is,  that  if  the  ship  be  disabled 
from  completing  the  voyage,  the  ship  owner  may  still  eatitle  him- 
self to  the  whole  freight  by  forwarding  the  goods  by  some  other 
means  to  the  place  of  destinatioD ;  and  he  has  no  right  to  any 
freight,  if  they  be  not  so  forwarded,  unless  it  be  dispensed  with,  oi 
there  be  some  new  contract  upon  the  subject,  (c)  '   In  this  ooontiy 

(b)  Conn  it  Droit  Com.  ill.  n.  044. 

(c)  Lord  BUenboroagfa,  10  East,  SOS.  The  Bngliib  Uw  hai  gona  do  flutbtr  with 
the  emn  thsn  to  strnte  that  the  maiter  U  al  Ubaij  to  procuitt  another  ihip  to  tnunpot 
the  cargo  to  the  [dace  of  dwtiiutioD,  and  earn  hit  fail  freight,  accoidiiiB  to  the  ori^'i*' 
contract.  Abbott  on  Shipping,  Gth  Am.  ed.  Bosttm,  1B46,  p.  446.  la  Ehipton  i^ 
Thornton,  9  Ad.  h  El.  314,  the  Coart  of  K.  B.  leare  it  a»  a  doobtfnl  [KiiQt  vbetbtr  11 
be  the  duly  u  woUm  the  right  of  the  mailer  to  procure  another  veMel,  if  1m  eui,ud 
oanyoD  thecarga 

■  Rigli  tofinard  m  amUJur  V>—L —  ml*,  172,  n.  1;  and  hi>  dnt^  in  anch  u 

Tba    British  caaet    atlll   go  no  farther  emergency,  if  he  can  hare  no  oorreqwo- 

tliao  the  atateinent  in  note  (c),  acotHding  dencawith  tbem.it  to  put  hlmaelf  in  their 

toTh*  Babia,  BiowD.  a  Irf»h.2SS!.  GOS;  place,  and  do  vhat  the7  a«  pradant  men 

IlJnr.R.  s.OO;TroiitoiiP.  Dent,SMoore,  would  do  fiir  their  own  intereit  if  the^ 

P.  C.  413,  456 ;  Eidaton  v.  Empire  Ini.  wera  preaent,   I«moDt  v.   Iiord,   ayra.- 

Co.,  L.  R.  S  C.  P.  EST,  36S;   NoUra  v.  Crawford  b.   William*,    I    Sneed,    SOS: 

Hendenon,  L.  R.  7  Q.  B.  22fi,  281.    But  Pierce  v.  ColnmUan  Ini.  Co.,  14  AUm, 

compare  Lee  v.  Soathem  Ini.  Co.,  L.  B.  SSO,  823 ;  L.  E.  6  Q.  B.  363. 
G  C.  P.  397,  40G.    Tlie  language  of' the  Bowerer  tiie  Engliah  law  maj  be  at 

American  cue*  a^^eei  with  the  text,  and  to  tbe  last  propoaition,  it  recognin*  a 

concede*  the  ma*teT'i  power  to  charge  dit^  on  the  nuuter,  ai  i«preaontinf  Iha 

tlie  cargo   with    the    increaaed    freight,  ihip  owner,  to  take  rsaaonable  csi*  of 

The  Maggie  EamiDODd,  9  Wall.  43e,  459 ;  the  good*  iotnwted  to  him,  not  toettij 

The  inagua  v.  Cordei,  21  Bow.  7,  24;  hj  [Meaerrlng  them  while  aoimd,  bat  bj 

Bngg  r.   Angaata  Io*.  &  Banking  Co.,  taking  *nch  acCire  meainiea  a*  aiemt- 

7  How.  696,  COS ;  Crawford  v.  William*,  aonabl;  practicable,  to  arreat  the  damage 

I  8n(«d,  20G.    But  when  the  owner  of  a  malting  to  them  trom  acddenta,  altboo^ 

Tetael,  bj  reaaon  of  tite  peril*  of  the  aea,  the    ehip  owner  i*  exempted    &om  the 

ceaae*  to  have  anj  intereat  either  in  the  proximate  effect*  of  each  accident*  hj 

(htp  or  freight,  to  that  nothing  of  either  the  term*  of  the  bill  of  lading.    Ttit 

can  b«  eared  or  protected  hj  anj  act  of  Autj  it  dutiogaUbtd  tnm  tbt  aallMTilf 

the  maater,  the  maiter'eautborltjtobiDd  to  trantahlp,  (which  1*  *poken  of  ai  a 

the  owner  li  at  an  end.    Thwlngv.  Waih-  power  for  the  benefit  of  the  *hip  owner 

Ington  Ini.  Co.,  10  Qraj,  443,  460;  Le-  onlj  to  «ecnre  hi*  freight,  L.  R.  7  Q.  B. 

mont  V.  Lord,  G2  He.  S86,  300.     See  De  S36,  citing  De  Cuadra  f.  Swaon,  10  CB. 

Cnadra  v.  Bwann,  16  C.  B.  ir.  a.  773.    If,  n.  a.  772,)  and  ii  held  to  be  one  for  a 

nnder    *uch  eircamstaDcee,    the   matter  breach  of  wldch  the  *hip  owner  t*  liaU* 

lend*  on  the  cargo,  he  doe*  It  ai  agent  a>  to  the  ownera  of  tbe  cargo.    Tbapreaaaca 

I  for  the  owner*  d  the  oaigo,  of  tbe  ownen  of  tbe  cargo,  morvorer, 
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we  have  followed  the  doctrine  of  Emerigon  and  the  spirit  of  tlie 
English  caaes,  and  hold  it  to  be  the  duty  of  the  master,  from  liin 
chaiacter  of  ^ent  of  the  owner  of  the  cai^o,  which  is  cast  upon 
him  from  the  Decessity  of  the  case,  to  act  in  the  port  of  necessity 
for  the  best  interest  of  all  concerned  ;  and  he  has  powers  and  dis- 
cretion adequate  to  the  trust,  and  requisite  for  the  safe  delivery 
of  the  cargo  at  the'  port  of  destination.  If  there  be  another  vessel, 
in  the  same  or  iu  a  contiguous  port,  which  can  be  had,  the  duty 
is  clear  and  imperative  upon  the  master  to  hire  it ;  but  still  the 
master  is  to  exercise  a  sound  discretion  adapted  to  the  case.  He 
may  transship  the  cai^o,  if  he  has  the  means,  or  let  it  remun.  He 
may  bind  it  for  repairs  to  the  ship.  He  may  sell  part,  or  hypothe- 
cate the  whole.  If  he  hires  another  vessel  for  the  completion  of 
the  voyf^e,  he  may  charge  the  cargo  with  the  increased  freight, 
arisitig  from  the  hire  of  the  new  ship;  and  this  power  is  expressly 
^veo  him  by  the  old  and  the  new  ordinances  of  Prance,  and  it  is 
established  by  decisions  in  New  York,  (^d)  The  master  may 
refuse  to  hire  another  vessel,  and  insist  on  repairing  bis  own ;  and 
whether  the  freighter  be  bound  to  wait  for  the  time  to  repur,  or 
becomes  entitled  to  bis  goods  without  any  ohatge  of  freight, 
will  depend  upon  circunHtances.  *  What  would  be  a  rea-  *213 
'  sonable  time  for  the  merchant  to  wait  for  repairs  cannot 
be  defined,  and  must  be  governed  by  the  &cts  applicable  to  the 
place  and  the  time,  and  to  the  nature  and  condition  of  the  cargo. 

{d)  MnmfordD.TheCommerciallninnuiceCompanj.GJohns  262;  Senrle r. Scovell, 
*  JaiaiM.  Ch.  218.  Lord  Denniu,  in  Sliipton  n.  Thornton,  B  Ad.  &  El  S14,  i&ld  timt 
BO  cue  of  thM  lort  had  occnrred  in  England  ;  and  h«  leetned  to  luppoae  that  in  • 
cm«e  where  the  tnnuhipinent  coold  not  be  made  bnt  ttt  the  charge  of  an  iacreateit 
fiagh,  and  when  it  would  be  greatly  for  the  beneflt  of  Uie  /rrighter  that  the  good* 
ahoald  be  tent  forward,  the  muter,  in  bit  character  ot  agent  of  the  owner,  ought  to 
do  it.  If  the  cargo  be  charged  with  the  increased  fre^ht,  it  becomei  on  arerage  Iom 
to  be  borne  bj  the  inturer. 

In  Sbnlu  V.  Ohio  In*.  Co.,  1  B.  Hod.  (Ky.)  aW,  it  wu  held  that  the  insurer  wu 
not  ebargeable  with  inch  txtra  freight.  lb.  839.  843.  He  oniy  goanuiteet  the  tafe 
■nlTal  of  the  good*. 

■akai  no  diflerence,  u  the  muter  la  en-  of  earolng  full  freight,  when  It  may  be 

tilled  to  witlihold  tlie  goodt  ft>r  the  pur-  MTed  by  a  different  conrw,  L.  R.  6  Q.  B- 

poM  of  earning  freight     Notara  r.  Hen-  8U ;  and,  on  the  other  hand,  he  ii  not 

deraoa,  L.  R.  T  Q.  B.  226 ;  compare  a,  o.  bound  to  delay  the  voyage  for  the  aake  of 

L.  B.  6  Q.  B.  346.    Bat  It  li  latd  that  he  the  goodt,  ib.     See  flinber,  228. 
eanaot  inaitt  on  carrying  on  the  oargo  in  Aa  to  the  Uw  by  which  the  power  ot 

a  perUtlHg  ooBdItion  for  tbe  aole  pnrpoM  the  muter  la  deiennined,  see  164,  n.  1. 
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A  cargo  of  a  perishable  nature  may  be  so  detmorated  as  not  fa 
endure  the  delay  for  repairs,  ca  may  be  too  unfit  and  vorthlea 
to  be  carried  on.  (a)  The  master  is  not  bound  to  go  to  a  distuoe 
to  procure  itnother  vessel,  and  encounter  seriona  impediments  in 
the  way  of  putting  the  caigo  on  board  another  vessel.  His  datj 
is  only  imperatiTe  vhen  another  vessel  can  be  had  in  the  same  or 
in  a  oontigaous  port,  or  at  one  within  a  reasonable  distance,  and 
there  be  no  great  difficnlties  in  the  way  of  a  safe  resbipment  of 
the  cargo.  (6) 

In  the  course  of  the  voyage,  the  master  is  bound  to  take  til 
possible  care  of  the  cargo,  and  he  is  responsible  for  every  tojnrj 
which  might  have  been  prevented  by  human  foresight  and  joii- 
denoe,  and  competent  naval  skill.  He  is  chargeable  with  th* 
most  exact  diligence,  (e)  If  the  ship  be  captured  during  tlw 
voyage,  the  master  is  bound  to  render  his  ezertiouB  to  rescne 
the  property  from  condemnation,  by  interposing  his  nentnl 
claims,  and  exhibiting  all  the  documents  in  hid  power  for  the 
protection  of  the  cargo.  (<!)  We  have  already  seen  in  whst 
cases  and  to  what  extent  the  master  may  hypothecate  or  sell  the 
cargo  at  a  port  of  necessity ; '  and  if  the  ship,  relieved  at  the 

(a)  Herbert  n.  HallBtt,S  Jahns.  Cu.  93;  CUrk  e.  Mui  F.  A  H.  Ina.  Co.,  S  Pi^ 
IM ;  Hunt  v.  Raf  d  Exuhange  Asianuice,  6  Maule  &  S.  47. 

(&)  Saltui  n.  Oceui  Ini.  Co.,  13  Jobat.  107 ;  Tnsdwell  e.  Didon  In*.  Co.,S  Cowm, 
370.    8ee»>i,8Sl. 

(e)  Bocciu,  D.  40, 6G;  Dale  «.  Hall,  1  Will.  £81 ;  Vinnliu,  notn  ad  FecUnn,  SGB; 
1  Eiti«rigOD,  373]  Proprietori  ot  the  Trent  Navigation  c.  Wood,  3  Eip.  1S7.  Tb* 
,  maiter,  on  hi*  snival  in  port,  in  caae  of  a  diouter,  ii  bound  to  gits,  in  wiitinB,a 
Terifled  itatemeat  of  the  drcamitancea  attending  the  Tojage,  and  the  loM.  Tbt 
French  lair  requim  the  maater,  within  twenty-foarhoan  after  hit  aniTal  in  port,  to 
make  hii  report  Irappart,  and  which,  in  the  language  of  the  Engliih  and  AntericM 
mercantile  law,  is  termed  a  pmtal],  containing  the  place  and  lime  of  hi*  dcpMim^ 
tlie  coune  be  has  kept,  the  danger*  he  ha*  rnn,  the  accident*  and  all  tbe  twnukable 
circumitancei  of  thevojage.  Tbe  report  li  to  be  made  to  the  Tribunal  of  Coaunerc^ 
and,  if  in  a  foreign  port,  before  tlie  French  coniul,  or,  In  tlie  abtenin  of  either,  belon 
a  magittrate,  and  the  report  ii  to  be  veriQed  bf  tlie  maaler,  and  under  citGaiiiataDcn, 
together  with  (he  crew.  Code  de  Commerce,  art.  212-248.  B;  the  Engliili  pnctic^ 
the  master'*  proleit  ii  made  before  a  notary,  and,«ince  the  Bagliih  itaCute  ot  S  Wb. 
IV.  Teriflcation  is  made  by  aolemn  declaration  initead  of  an  oath.  Abbott  on  Ship- 
ping, by  8hee  &  Ferkini,  465,  ed.  Boiton,  1S46.  Thoa^  the  protect  1*  nut  erideiK* 
fbr  the  matter  or  bis  owner*,  jet  it  i*  evidence  against  tbem,  and  1*  recared  m  evi- 
dence In  foreign  courts,  and  it  it  of  great  utility  in  matter*  <^  adjusunetit  of  kiwt^ 
and  much  consideration  Is  given  to  it  by  merchant*.    Abbott,  lb.  466. 

(if)  Cberlot  v.  Brook*,  1  John*.  3M. 

1  172,  n.  1 ;  174,  n.  1. 
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expense  of  the  goods  pledged  or  sold,  should  afterwards  pemh 
with  the  residue  of  the  cargo  on  board,  before  arrival  at  the  port 
of  destmation,  the  better  opinion  u,  that  the  owner  is  not  entitled 
to  payment  for  the  gooda  sold.  The  merchant  is  Dot 
placed  in  a  worse  situation  by  the  sale  of  the  goods  *  than  *  214 
if  tbey  had  remained  on  board  the  ship.  But  the  foreign 
authorities  are  very  mnch  at  variance  on  the  point,  and  it  remains 
yet  to  be  settled  in  tJie  EnglLih  and  American  law.  (a) 

C  Of  tbe  DeUTBiT  of  Gtooda.  —  On  the  arrival  of  the  ship  at 
the  place  of  destination,  tlie  cargo  is  to  be  delivered  to  the  con- 
signee, or  to  the  order  of  the  shipper,  on  production  of  the  bill 
of  lading  and  payment  of  the  freight.  The  Et^lish  practice  ia, 
to  Bend  the  goods  to  the  wharf,  with  directions  to  the  wharfinger 
not  to  part  with  them  until  the  freight  and  other  chaises  are  paid, 
provided  the  master  be  doubtful  of  the  payment ;  for  by  paiting 
with  the  pOBSeaaion,  the  master  loses  his  lien  upon  them  for  the 
freight.  (&)  The  cargo  ia  bound  to  the  ship  as  well  as  the  ship 
to  the  oai^ ;  but  the  master  cannot  detain  the  goods  on  board 
the  ship  until  the  freight  be  paid,  for  the  merchant  ought  to  have 
an  opportunity  to  examine  the  condition  of  them  previous  to 
payment.  (_c)  The  foreign  ordinances  of  Wisbuy,  and  of  Louis 
XIV.,  allow  the  master  to  detain  the  goods,  while  in  the  l^hter 
or  barge,  on  the  passage  to  the  quay,  for  they  are  still 
'  in  bis  possession,  (a)  The  manner  of  delivery,  and  the  *  215 
period  at  which  the  responsibility  of  the  owners  and  mas- 
ter ceases,  will  much  depend  upon  usage,  (i)    The  general  rule 

(o)  EnMrtgoit  hat  collected  dl  the  ftnlhoritiei,  pro  and  con,  on  thli  jery  debatable 
qncMion.  See  Hall'i  Emarigan  on  Maritime  Loam,  02.  Noa  DOttram  tuilai  compo- 
Btn  lite*.  In  faTOrof  the  right  of  the  merchant  to  be  paid,  aee  the  Lawiof  Witbuj, 
art.  68;  Talin,  Cumm.  tit  Du  Fret,  art.  14,  i.  666;  Cnthing'i  Pathier  on  Maritime 
Contracta,  10,  CharteFartie,  n.  84,  and  Cteirac,  Jugemem  d'Oleroa,  art.  23,  n.  2.  In 
oppoaitioD  to  nch  a  ciaim,  Emerigon  reaaoni  from  the  proTiiioni  and  omiMiao*  in 
ttM  Conaolato  del  Mara  and  the  Ordlnancet  of  Olaron  and  Antwerp,  tliat  the  met^ 
dimt  B  not  entitled  to  p«7.  Pothier  alao  admit*  that  experienced  pereoni,  whom  he 
eoMslted  on  the  (abject  were  againit  hit  opioion.  Abbott,  in  hii  Treatise  dd  Shlp- 
[dng,  £tb  Am.  ed.  Boeton,  1846,  p.  456^  i*  lito  agaloit  the  claim  of  the  ibipper  to  b« 
paid  for  (be  goode  eold. 

lb)  Abbott  on  Shipping,  pt  8, 0.S,  MB.  11;  {Itb  Am.  ed.  o.  on  Datle*  of  Maalar 
and  Ownen ;]  SodetfreD  v.  Flight,  <dted  In  6  £m(,  &22. 

(c)  Abbott  on  Shipping,  n^ira. 

ia)  Law*  of  WUbaj,  art.  67 ;  Ord.  de  la  Mar.  Ut.  S,  lit.  Da  Fret,  art  2a 

ft)  WatdtU  t,  MmuiUja^  3  bp.  603;  Herau  v.  Ship  QiaftKii,  N.  T.  D.  Court, 
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u,  that  delivery  at  the  whnrf  (when  thero  are  no  epedat  direc- 
tions  to  the  contrary)  discharges  the  tnasiter.  (c)  But  the  very 
reasonable  qualification  of  the  rule  ia,  that  there  must  be  a  deliv- 
ery at  the  wharf  to  some  person  authorized  to  receive  the  goods, 
or  due  previous  notice  must  have  been  given  to  the  eonfiignee  of 
tlie  time  and  place  of  delivery  ;  and  the  master  cannot  discharge 
himself,  by  leaving  them  naked  and  exposed  at  the  wbart  So^ 
if  the  master  gives  a  receipt  for  goods  for  shipping  left  on  the 
dock,  they  are  as  much  at  the  risk  of  the  ship  as  if  actually  pat 
un  board.  ((2)  His  reKponaibility  will  continue  until  there  is  actual 
delivery,  or  some  act  which  is  equivalent,  or  a  substitute  for  it, 
unless  the  owner  of  the  goods,  or  bis  agent,  had  previously 
assumed  the  chaise  of  the  goods  ;  (e)  or  at  least  until  the  con- 
signee has  had  notice  of  the  place  and  time  of  delivery,  and  tlie 
goods  have  been  duly  separated  and  designated  for  his  use.  (/) 
It  is  often  difficult  for  the  master  of  a  vessel  to  know  to  whom 
he  can  safely  deliver  the  goods,  in  case  of  conflicting  claima 
between  consignor  and  consignee,  or  consignor  and  the  assignee 
of  the  consignee.  Prudence  would  dictate  that  he  deliver  the 
goods  to  the  party  upon  wbose  iodemnity  he  can  most  safely  rely. 
But  he  ought  not  to  be  put  to  the  peril  and  necessity  of  indem- 
nity ;  and  it  is  desirable  that  he  should  know  to  whom  of  right 
he  can  deliver  the  goods.    If  the  consignee  has  failed,  be 

*  216   ought  to  deliver  to  the  claimant  od  *  behalf  of  the  con- 

dgnee ;  and  if  the  cons^ee  has  assigned  the  bill  of  lading, 
.  and  the  rights  of  the  coosignoi  be  still  interposed  and  contested, 
it  is  safest  for  the  master  to  deposit  the  goods  with  some  bailee, 

(c)  Hyde  D.  Trent  and  Meney  Ifft*igktloa  Ctmptnr,  5  T.  K.  889 ;  Chi<tkarin(r. 
Fowler,  i  Pick.  871;  Cope  v.  Cordon,  1  lUwle,  203;  Fox  v.  BtoMont,  Nav  YtA 
Comroon  Vien*.  October,  182a 

id)  £1«her  c.  Brig  Nerval.  6  Uartin  (!<.),  n.  a.  ISO. 

(a)  Strong  v.  Nairn]]  j,  4  Boa.  &  P.  16 ;  Oatraoder  b.  Brown,  16  Johlia.  80. 

(/)  Chickering  r.  Fowler,  Cope  n.  Cordora,  and  Fox  v.  Bloaaom,  tupra  ;  1  YaHa^ 
Comm.  830.  Sm  ii.  6M,  60&,  •.  r.  In  Heran  v.  Tha  Ship  Orafton,  (Diitrict  Coart 
of  U.  S.,  N.  T.,  Navember,  1844,)  Judge  Betti  held,  that  according  to  tb«  well  KtUed 
eoune  and  ntage  of  trade,  deliTery  of  goodi  od  freight  at  the  dock,  with  notiee  (o 
the  contignee  of  the  time  and  place,  diachargea  the  abip  owner  or  oommon  carrier 
from  liabilit]',  and  that  the  rale  applied  eqnallj  to  the  coaatlng  and  tbe  foreign  tnde. 
But  unifemi  uaage  will  ranirol  and  regulate  the  mode  of  deiiTerjr ;  and  an  ei- 
oeption  to  the  general  rule  would  alio  exis^  if  a  reaionable  dlacrelioD  waa  not  eIe^ 
daed  bj  the  carrier,  »nd  periahable  good*  be  put  on  tbe  dock  in  haisrdoiii  or  inpropar 
weather,  againat  the  conaent  of  tbe  consigDee.  Oatraoder  v.  Brown,  lli  Jolua.  89 ;  Cop* 
«.  Cordora,  1  Rawla.  30S,  ■.  r. 
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ontil  the  rights  of  the  chumants  are  settled,  as  they  can  always 
be,  Qpon  a  bill  of  ioterpleader  in  chancery,  to  be  filed  by  the 
master,  (a)  Having  made  a  consignment,  the  consignor  or  seller 
has  not  an  unlimited  power  to  yary  it  at  pleasure.  He  may  do 
it  only  for  the  purpose  of  protecting  himaelf  against  the  insol- 
Teuoy  of  the  buyer  or  consignee.  (J) 

9.  Of  the  RMponalblUty  of  tbe  SUp  Owner.  —  The  causes  whiob 
will  excuse  the  owners  and  muster  for  the  non-delivery  of  the 
caigo  must  be  events  falling  within  the  meaning  of  one  of  the 
exprea^ons,  act  of  God,  and  public  enemies ;  or  they  must  arise 
from  some  event  expressly  provided  for  in  the  charter  party.  It 
is  well  settled  in  the  English  and  in  our  American  law,  that 
carriera  by  water  (and  whether  the  carriage  relates  to  foreign 
or  inland  navigation),  are  liable  as  common  carriers,  in  all  the 
Btrictness  and  extent  of  the  common-law  rule,  unless  the  loss 
happens  by  means  of  one  of  tbe  excepted  perils,  (c)  Perils  of 
the  sea  denote  natural  accidents  peculiar  to  that  element,  which 
do  not  happen  by  the  intervention  of  man,  nor  are  to  be  prevented 
by  human  prudence.  A  caaua  fortuitut  was  defined  in  the  civil 
law  to  be  quod  damno  fatali  eontingit,  cuivit  dUigetUiatimo  possit 
eontinfftre.  It  ia  a  loss  happening  in  spite  of  all  human  efibrt 
and  sagacity.  The  only  exception  to  this  definition  is,  tbe  case 
of  ft  vessel  captured  and  plundered  by  pirates,  and  that 
has  been  adjudged  to  be  a  peril  of  the  *  sea.  (a)  A  loss  *  217 
by  lightning  is  within  the  exception  of  the  act  of  God  ; 
bat  a  loss  by  fire,  proceeding  from  any  other  cause,  Is  chaigeable 
apoD  the  ship  owner,  (i)     The  moment  the  goods  ara  transferred 

{a)  Abbott  on  ShIppinK,  pt  4,  c  10,  «ec  34. 

{b)  Tb«  Constantia,  8  C.  Rob.  321;  1  Emerlgon,  de*  Am.  817.  Tie  router  mtj 
nolle  in  bimwlf  the  charmct«r  of  coniignee  u  well  m  muter,  and  In  tbat  ca«e  he 
•taud*  in  tbe  relaljon  of  agent  to  two  diitinct  principal*.  In  the  lafe  cnatody  aod 
deliveiy  of  the  cargo  he  ii  the  agent  of  the  aliip  owner ;  and  In  the  sale  of  It  after  the 
cargo  )m*  arrived  at  the  place  of  dettlnatioD,  he  if  the  agent  of  the  ihlpper  or  con- 
■igaor.  TluHnpeoD,  J.,  and  Keot,  C.  J.,  In  U.  Ina.  Co.  v.  Scott,  1  Johns.  Ill,  116; 
Wyiiama  r.  Ntchola,  18  Wendell,  68 ;  The  Waldo,  U.  S.  Diatiict  Court  of  Uaine, 
IHl,  |Da*«it,  lei.] 

it)  Bee  il.  696-400. 

(a)  Pickering  e.  Barkley,  Sljle,  182 ;  Barton  r.  Wolliford,  Comb,  fifl, 

(ft)  Forward  v.  Kltard,  1  T.  B.  87 ;  Hjde  n.  Trant  and  Heraej  NiTlgation  Com- 
foj,  6  Id.  S88 ;  Gllmore  v.  Carman,  I  Smedei  &  H.  270.  In  Hant  c,  MorrU,  B  Uar- 
lia  (Ia),  S76,  liiraabeld  tlmttheawD«r>of  attaaniboat  dwiro;edb}F  flre  were  not 
Uable  to  the  frelghlart,  if  proper  dlllftnoe  wu  naed.  But  that  deciBlon  wai  acc<nd- 
faV  *o  Cm  df  U  law,  whlcli  la  not  ao  ttriot  on  tUa  ptiat.   Bnt  tba  owner  la  liable  to  Um 
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from  tiie  ship  or  the  lighter  to  the  vareboosa,  tim  extraoidinirr 
responsibility  ecds,  and  the  warehoiuemsn  is  not  so  reepon- 
dble.  (c) 

It  is  often  a  difficult  point  to  determine,  whether  the  disaatei 
happened  by  a  peril  of  the  sea,  or  unavoidable  accident,  w  by 
the  fault,  negligence,  or  want  of  skill  of  the  master.'    If  a  rod 

(retghter  for  ditmagM  aritliiK  ftun  Are  to  the  (hip,  occastoned  b;  gro—  and  ralptUe 
oegligtDce  in  tli*  mode  of  fitting  up  the  «hlp,  or  otiierwue.  Uimlan  n.  Tha  OaHn 
dT  the  Morning  Sur,  Neirtoundluid,  270. 

(e)  Ganide  i>.  Trent  and  Ueney  NktigadoD  Compaajt,  4  T.  B.  681. 

>  Owmr't  LiabSilf.  —  la)  Ommim  Cir-  meDtataforeignConrtitDOt  oneorifaBM 

rttn.  —  It  ha*  been  commoal;  auumsd  rutrainta  wliich  areoonflned  to  btofo- 

that  a  general  ihip  is  a  common  carrier,  ence  with  a  itrnng  hand.    Finlaj  s.  lir- 

LaTeroai   u.   Drui7,   8   Exuh.    I6ft,  170;  erpool  t  G.  W.  Steamihlp  Co.,  StL.T. 

Oage  E.  Tirrell,  9  Allen,  896,  S02 ;  Cluk  v.  a.  261.    Rata  and  other  vennin  an  doI 

V.  BarnveU,  U  How.  272,  280 ;  Oaniaon  a  peril  of  the  aea  or  wichio  the  iMual  ci- 

tr.  Hemphii  Lu.  Co.,  IS  How,  812,  SIS;  ceptioai  of  a  bill  of  lading.      Eaj    >. 

The  Zeaobla,  Abbott,  Adm.  80.   The  con-  Wheeler,  L.  R.  2  C.  P.  SOS ;  The  HiletUb 

trary  ia  argued  hj  Mr.  Fanon*  (1  Ship.  6  BUtcht.  335 ;  (The  Carlotta,  S  Bn.  1.] 
34Sand  n.  2),  on  the  ground  that  It  ia  not  Wlien  the  lou  would  not  haie  taa^ 

bonnd  to  recelra  all  good*  ofiered.     The  pened  but  for  the  unieawonhiDCn  of  Ihi 

qnettloD,  if  there  U  mnj,  ia  made  lea*  im-  ibip,   or   other  negligence   or  breach  of 

portaot  by  tlie  fact  that  a  bill  of  lading  contract  of  the  owner*  or  muter,  it  woaU 

ia  generally  giren  bj  which  tlieliabilitj  ia  leem  that  the  ownen  are  not  exoneraud 

expreuly  fixed.  See  also  Kay  o.  Wheeler,  b;  the  fact  tliat  the  proximate  caoae  ef 

L.B.2C.  P.  803.301;  Allan  v.  Sat^rider,  die  loMii  a  jettuon  on  aceoontof  apml 

87  N.  T.  341  (but  in  thii  caw  the  ihip  of  the  tea.    Schloat  v.  Beriot,  14  C  B. 

wai  not  employed  aa  a  general  ihip).  m.  a.  69 ;  poX,  284,  n.  1,  (a) ;  The  PoKi- 

Sta  Periit,  fv.  —The  text,  210,  U  con-  mouth,  9  WalL  682,  684 ;  The  VatwtT. 

ttrmed  ai  to  pirate*  by  Gage  p.  Tirrell,  8  Moore,  P.  C.  k.  s.  245.  382 ;  Ba^  *. 

9  Allen,  290,  3ia    Aa  to  fire,  by  Ganiaon  Bicbardaon,20  Lawltep.  129;  6AnLl4« 

B.  Hemphii  Int.  Co.,  10  How.  812,  816;  R^.4&9.     See  Tuckerman  c.  Stephen)* 

Airey  e>.  Merrill,  2  Curtii,  8;  Slater  t>.  CondltTninap.  Co.,  8  Vroom,  S20;  {The 

Hay  ward  Robber  Co.,  26  Conn.  12S ;  Mil-  Shand,  10  Ben,  204.]    But  compare  Uem- 

ler  p.  Sream  Nav.  Co.,  6  Seld.  (10  N.  T.)  phie  4  C.  R  R.  ».  KeeTea,  10  WalL  1T6. 

481.    Other  peril*  of  the  aea  are  hidden  101.    Bat  when    the  owner*  ahow  that 

obalmctiont  fn  a  rivar,  recently  brought  the  loa*  wa*  occailoned  by  one  of  !)>• 

therel>ythecarTent.  RedpathcVanghan,  excepted  riaka,  the  burden   of  proof  i* 

G2  Barb.  489;  Tumey  c.  Wilion,  T  Terg.  on  the  plaintiff  to  *haw  that  it  might 

340    Bnt  lee  Friend  e.  Wood*,  6  Gratt.  have  been  arnlded  but  for  their  ne^ 

189.    ReetraintB  of  prinoei  and  mien  are  gence.     Weatem  Trantp.  Co.  v.  Dowbot, 

not  peril*  of  tbe  te*.    Speooe  v.  Chad-  .11  WaU.  129;  Cwcb  p.  Oeneral  BUmm 

wick,  10  Q.  B.  617 ;  Howland  v.  Oraan-  NaT.  Co.,  L.  R.  8  C.  P.  14 ;  6  Am.  Law 

way   (The  Griffin),   22  Bow.  491,  «>2:  Ber.  206. 

Parkhnrat  s.  Glouceater  H.  Fiihlag  Ina.         Odur  £taaafa.  — A  veaael  ia  UaUv  n 

Od.,  100  Ua**,  aOI,  906.     Bnt  tbe  judg-  nm  for  damage  canaed  to  good*  ef  «■• 
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or  a  taod  bar  be  gesemlly  koowiii  and  the  abip  be  not  forced 
upon  it  bj  adverse  viiids  or  tampeste,  tbe  loaa  is  to  be  imputed 

ifciRwr  by  thow  of  Mother,  mlthoiiighth«  ownan  limUa  ftw  negligenct  of  thdr  •«. 

goodi  mm  itowed  in  th«  tuoal  *>f ,  If  the  not*  would  proUblj  not  be  enough  wlth- 

iojiur  it  caiued  b;  the  goodi  of  the  third  ont  u  ezpiwt  MiiunptioD  of  that  UmUl- 

pvt]^  being  In  bad  condidoo  when  pot  on  it/-    lb. 

boud.    The  Bark  Cbeibiro,  2  Spispw,  The  Mcond  tection  esempU  th«  Qwn- 

J8;  adt.  300,  n.  Ij  pt^,  818,  n.  3.    Tbe  en  from  lubility  foT  predonr  metab  and 

wnwn  mn  alio  liable  pewonally.    GUlee-  Mwwe,  colni,  jewelry,  bank  billi,  ic,  nn- 

pit  w.  ThompKW.  6  EL  &  Bl.477,  n.  (a)  to  kM  a  ooU  in  writing  of  their  true  chai- 

BnatKlIaitUnd.  Compare  [Mafaiwari^  aetei  ami  ralne  i*  giTen  at  (he  time  of 

■.  The  Canie  Delap,  1  Fed.  B«p.  tfli ;]  ahipping  to  the  owner*  or  tiieir  agent*, 

Clarfc  V. BamweU,  12  How  2T3i  Blch  v.  andtbawmeeDteredoD  thebillof  lading. 

Umbm,  lb  847 ;  Baxter  v.  Leland,  Ab-  Bee  Wattton  i>.  Marki,  3  Am.  Law  Beg. 

bott,  Adm.  348 ;    Parrolt  i   Bamej,    3  167.    Tbia  doe*  not  tpv^T  ^  money  auffl* 

Abbott.  V.  6.  107,  a2S.    Aa  tlii*  U  not  a  cieni  for  tbe  reawoable  iravelling  eipen- 

prril  of  tbe  eea,  when  tbe  ordinary  bill  of  lea  of  a  paMenger  contained  In  the  raliee 

lading  ii  given  there  la  •  liability  on  the  which  he  deUTcia  ai  hi*  luggage.    Diw- 

eontraet   apart    lh)m   negUgenoe      Tbe  imp  v.  Inlematiiuial  Steamb.  Co.,  DB  Mam. 

Freedom,  L.  R.  S  P  C.  604.  S71. 

{i)SlatiiliwfLimiUiiiim:—Tboowimi^  BydMtbirdeaclion  it  ueuaeled  "that 
UabiUly  b  now  limited  in  the  Uiritad  tbe  Uabiltty  <tf  the  owner  or  ownert  of 
'  Sttleaby  the  act  of  Congree*  of  March  8,  any  ihip  or  veiiel,  for  any  embezilemeiit, 
18G1,  e.  48,  9  D.  S.  St.  at  L.  US.  Thie  Iobb,  or  deatruetioB,  by  the  matter,  AOlQen, 
itanteiicarefally  ditenaiodinan  artide,  mariaen,  pateengert.or  any  other  peiaon 
1  An.  law  Re*.  B07,  by  Mr.  Lathrop,  of  or  pcreoni,  of  any  property,  gooda,  or 
the  BoetoD  bar,  and  ii  lald  (p.  6M)  to  he  nerchaiidiM,  (hipped  or  put  on  board  of 
bUta  principally  trom  the  Engllih  act  of  ench  ebip  or  TeMel,  or  for  any  loaa,  dam> 
X  Oeo.  UL,  and  &  47  of  Maine  B.  8  age,  or  injniy  by  coUiaion,  or  for  an;  act^ 
1840.  Tbe  flnt  tection  ezempti  the  own-  matter,  or  thhig,  loei,  damage,  or  forfeit- 
en  ftom  Uability  for  loa«  by  Are,  imlwe  ore.  done,  occaaloned,  or  hicnn«d,  witli- 
■■ch  Are  ia  caoKd  by  tbeir  de^gn  or  ont  (be  [ffi*ity  or  knowledge  of  inch 
neglect  Thli  only  appUe*  to  goodt  acta-  owner  or  ownen,  iball  in  no  cue  eaoeed 
ally  on  board  the  veueL  Salmon  Falla  the  amonnt  or  ttlitt  of  the  inleteat  of 
MuuC  Co.  r  Tbe  Tangier,  21  Law  Bap.  aodi  owner  or  owner*  iMpecdTOly,  la 
S,  and  next  two  eaaei ;  Morewood  *.  Pot-  nch  (hip  or  veaiel,  and  her  freight  thea 
lok,  1  El.  4  Bl.  743.  It  extend*  to  pM-  pending."  And  by  the  fourth,  "  that  U 
•engen'  baggage.  Cbambeilaln  e.  We*l-  any  aneh  embeialement,  loei,  or  dratroo- 
era  T.  Co.,  44  M.  T.  306.  And  tbe  neglect  tian,  (hall  be  (nAred  by  aeTeral  freighter* 
meant  ia  thaV  of  the  owner*  per*aaally,  orownenafgnoda,«are(,crineTctiandl*c^ 
and  nM  that  of  the  oScerc  and  crew,  for  er  any  property  whateTer.  on  the  lame 
which  the  ownen  are  not  Kable.  Walker  royi^,  and  the  whole  ralne  of  the  (hip 
■■  Woatem  Tranip.  Co.,  8  WalL  ISL  Aa  or  reeeel,  and  her  freight  for  tlie  Toyaga, 
MBendment  waa  added  to  the  (eetioo  aa  (hall  not  be  aofflcient  to  make  compcnaa- 
flnt  reported  (Cong.  Globe,  xxHL  71B,  tlea  to  each  of  them,  they  (hall  raodra 
7S0),  allowing  the  partlea  to  make  aneb  aooipeiMatloD  bom  the  owner  or  ownere 
eoatnct  aaOey  pleme  Tarying  tfaaown-  of  Iheahipor  ra**cl,in  proportion  totbelr 
enTliaUity.   BatalacalraateaiMBUag  napMtlTo  kMiaa i  and  for  liiat pnrpoee 
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to  the  &ult  of  the  master.    Bnt  if  the  ship  be  forced  upon  audi 
rock  or  shallow  bj  winds  or  tempests,  or  if  the  bar  was  occ»- 

ttM  Mtd  fMghten  and  ownen  of  Iba  S09.    And  no  dBdnedon  U  to  be  made  ta 

propen;,  and  the  owner  or  awoen  ot  the  eatiniatiDg  tbat  raloe  for  a  m«1ga|e, 

■hip  or  Teasel,  or  ttay  of  them,  may  take  bottomiy,  and  the  like.  Spring  c.  H««t«n, 

tbe  ^>propi^te  proceciUiiBi  in  any  eottrt,  nprn ,-  Bames  v.  Steamibip  Co.,  2S  L((, 

for  tlw  purpoee  of  apportioning  tbe  lam  Int  190.    Tbe  eaniing*  of  the  Tcaid  ia 

for  vliicb  tbe  owner  or  owneri  of  the  ibip  traneporttnf  tbe  good*  of  tbe  owner  u* 

or  Teeiel  majbe  liable  amunget  tbe  par-  Jreight,  within  the  meaning  of  the  ttatnte. 

lies  entitled  thereto.    And   it   ibail  be  Allen  e.  lifackajr,  I  Sprague,  219.    Bnl  it 

deemed  a  Bufflcient  compliance  with  tbe  tbe  owner  of  tbe  veasel,  within  the  meaa- 

requirement!  of  thia  act,  on  tbe  part  of  log  of  the  itatnte,  ia  not  tbe  owner  of  tltt 

■ucii  owner  or  ownen,  if  he  or  they  shall  freight,  the  freight  doea  not  oootribota. 

tranifer  hi*  or  tbeu-  intereat  in  soch  Tea-  Walker  a.  Boalon  Ini.  Co.,  14  Gnj,  i8& 

■el   and  freight,  for  tbe  benefit  of  such  The  right  of  abandonment  girea  \j 

clainiantB,  to  a  trailee,  to  be  appointed  •ectionfourbMbeen thongfattobeallowed 

by  nnj  conrt  of  competent  jurisdiction,  lo  only  in  caae  of  a  loss  occaaioned  by  tke 

act  III  such  trostee  fur  the  person  or  per-  llrat  class  of  causes  mentioned  In  aectka 

sons  whomsyproTo  tobe  legally  entitled  three.  Walkerc.  Boston  Ins.  Co.,14  Gray, 

tlierelo,  fh>m  and  after  which  transfer  ait  288,  SOT ;    Bames  n.  Steamship  Ca,  K 

claims  and  proceedings  against  the  owner  Leg.  Int.  19S.     When  Wright  e.  Nocwidi 

nr  nwnera  sImII  ceaM."  .  See  218,  n.  1 ;  11  &  N.  Y.   T.  Co.  waa  before  tbe  Ciitait 

SeO,  Q.  1.  Court,  tbe  tame  line  of  reaaoitiD^  a>d 

With  regard  to  the  time  at  which  the  a  con^deration  of  the  whde  act,  wen 

Talne  of  the  ihip  and  freight  la  to  be  thought  to  lead  to  the  coDcInaioa  tM 

eitimaled,lt  liaa  been  held,  in  acaseof  Coagieai  only  intended  to  limit  the  UaU- 

coiUaion,  that  it  1«  to  be  taken  Just  before  ity  of  ship-owners  as   common  carrJak 

the  cnllision  occurred.    Walker  p.  Boston  The  general  words  of  the  third  aectton  ■■ 

Ina.  Co.,  14  Gray,  288;  Baroea  r.  Steam-  to  "  any  lota,  damage,  or  liuaiy  by  aXi 

ship  Co.,  26  Leg.  Int  IM.     See  African  aion"  were  conddeted    not  to  apply  to 

'  Steamship  Co.  v.  Swaniy,  3  K.  jk  J.  900;  damage  dune  to  another  reaael;  afflr*- 

Leycester  o.  Logan,  3  K.  &  J.  446.    So,  ing  a.  o.  1  Benedict,  IGO,  but  on  differvt 

in  a  case  of  embeulement  by  tbe  master,  gronnds.    But  the  Supreme  Coort  gate 

It  baa  been  held  that  the  ralne  la  to  be  theactitsbroadoitconstruction.  ISWaD. 

taken  just  before  the  tort  was  committed.  104.    See  The  Baltimore,   8  Wall.  877, 

Spring  IT.  Bukell,14  Gray,  309,  S16,  de-  885;  Moore  e.  American  Transp.  Co.,M 

nyiog  Wattson  i>.  Harks,2  Am.  Law  Beg.  How.  1,  39. 

167.     But    the  latter  caae  has  reoelred  A  loss  occasioned  by  tlie  nnaeaworthi- 

the  approTal  of  tbe  Bnpreme  Court  of  neat  of  the  reasel  {at  the  begtnningof  tbe 

the  United  States,  in  the  much  contested  royage^)  is  not  "without. the  privity  el 

caie  of  Iforwicb  T.   Co.  v.  Wright,   18  the  owner."    fa  n  Sindair,  8  Am.  I«w 

Wall.   104,  127;   and  Walker  o.  Boston  Reg.  206.   Tbe  "  appropriate  proceediega 

Ina.  Co.,  tupra,  it  disapproved  ai  deprlring  In  any  court,"  mentioned  in  section  fovr, 

the  owner  of  the  ri||ht  of  abandonment  if  may  he  taken  In  the  court  of  admiral^, 

the  eblp  waa  lost.    It  has  been  held  that  Norwich  Co.  v.  Wright,  IS  Wall.  104. 

when  there  are  aeTeral  owners,  they  are  For  seelion  Are,  see  188,  n.  1. 

t'lintly  liable  to  the  eslent  of  the  ralne  of  Section  six  preserves  liabilitlea  of  and 

tiieir  i merest    Spring  v.  BaikeUiliQray,  mnedlea  againit  nuwtaa  and  > 
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noned  by  a  recent  and  sodden  collection  of  sand,  in  a  place 
where  ships  could  before  sail  with  safety,  the  loss  is  to  be  attrib- 
sted  to  a  peril  of  the  sea,  which  is  the  same  as  the  vit  major  or 
eanu  fortvitu*  of  the  civil  law.  ((2)  What  is  an  excusable  peril 
depends  a  good  deal  upon  nsi^,  and  the  sense  and  practice  of 
merchants ;  and  it  is  a  question  of  fact,  to  be  settled  by  the  cir- 
cumstances peculiar  to  the  case.  The  English  statute  law  of  26 
<ieo.  III.  c.  86,  and  68  Geo.  111/  o.  159,  has  exempted  ship  owners 
in  some  of  tbese  hard  cases  -,  but  with  the  exception  of  a  statute 
in  Massachusetts,  passed  in  1818,  and  reenacted  in  the  Revised 
Statutes  of  1886,  limiting  the  responsibility  of  owners  for  the 
acts  of  the  master  and  mariners  to  the  value  of  the  ship  and 
freight,  and  of  a  similar  statute  in  Maine,  (e)  I  do  not  know  of 
uiy  snch  statute  exemptions  in  this  country.  (/)     The  owner  is 

(tf)  Smith  p.  Sbeplierd,  cited  in  Abbott  on  Shipping,  pt  8,  c.  4.  tec  1,  [c.  on 
Cmmi  which  eicuM  Uaiter  and  Uwnen.] 

(()  Uwi  of  Maine,  L  c.  14,  «ec.  8. 

if)  Tlie  KDthoritj  tt  tha  mMtar  to  contnct  for  and  hind  the  ownen,  withont 
■ome  *p«cial  proviiioo  to  the  contrary,  mnit  be  meaaured  bj  the  lawa  of  the  conntrj 

em  vhen  ownen  or  part  ownen  of  tha  to  hare   been  coniidered  in  Walker  v, 

Teud.  Boaton  Ini.  Co.,  lupra.     An  American 

Stction  aerm    impoaei  a  penalty  for  abip  which  had  iiyored  a  British   ship 

•hipping  certain  inflamoiable  and  danger-  under  inch  drcnmitancei  waa  denied  tlie 

maaitidet  withont  dellTering  at  the  time  protection  of  either  the  American  or  Brit- 

a  sole  of  tbeir  natore  and  c^racter  to  iah  act  in  The  Wild  Ranger,  Liuh.  6BB ;  4 

the  penoa  in  charge  of  the  lading;  and  Jnr.  ir.  a.  1S4;  82  L,  J.  v.  a.  Ad.  49;  and 

alio  proTidea  that  the  act  ahali  not  applf  thla  would  aeem  to  lure  been  anfflcient 

to  the  owner  of  any  canal   boat,  barge,  gronnd  for  the  de<niion  of  the  caae  In  14 

or  tighter,  or  to  any  Tcaaat  o(  any  deacrip-  Gray.    So  tlie  nwner  of  one  of  two  for- 

tioa  vliataoeTer,  uaed  in  riren  or  inland  eign  ihip*  which  hare  come  Into  cotUaton 

naTlgation.    Bat  thii  doei  not  prerent  its  on  the  high  «eaa  waa  not  entitled  to  tlw 

embndng  Teaaela  engaged  in  commerce  benefit  of  the  Engliah  atamte.    Cope  fb 

on  tha  great   northern  lakea  aa  well  aa  Doherty,  2  De  G.  &  J.  014 ;  4  K.  A  J.  887. 

m  the  ocean.  Moore  r.  American  Tnnip.  The  English  act  liaa,  howcTer,  been  held 

(^14  How.  1;  Walker  v.Weitem  Tramp,  to  apply  to  a  coliiiion  between  an  Engllih 

Co.,  8  Wall.  IGO,  16Z     [See  farther,  aa  to  and  foreign  ihip  within  three  miles  of  the 

the  limitation  of  llabilit;,  The  Scotland,  British  coast.  General  Iron  Screw  Collier 

106D.B.24  The  Mamie,  5Fed.  Rep.  B18;  Co.  v.  Schnrmanns,  IJ.  &  H.  180;  and 

TboraaasoQ  ■.  Whifs^ll,  9  Ben.  408.]  the  later  English  act  of  1662,  BL  26  A  26 

Effect  fa  a  Foreign  Juritdiitioit.  —  How  Tkt.  c.  88,  f  64,  ha«  been  applied  in  the 

far  inch  a  law  Is  applicable,  or  wonid  case  of  a  collision  on  the  high  leaa  be- 

bare  been  ap|died.  In  the  British  courts,  tween  an  English  and  a  fbreign  lesael,  in 

b  a  cnlbian  of  an  Aroeriean  wltb  a  for-  favor  of  the  former.    Ci^l  d.  Papayanoi 

•igBih^aadMU(hieM,doa*MtMeiD  (Tbe  Amalla),  1  Moore,  P  C.>.a.471. 
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boand  for  the  whole  amount  of  the  injuiy  done  b;  the  msstu  <n 

crew,  unless  where  ordiDancea  or  statutes  have  established  a 

differeDt  rule.  (^)     Not  so  abroad,  for  by  the  general  muir 

*  218    time  law  of  Europe,  the  *  responsibility  of  owners  of  ves- 

sels for  the  wrongful  acts  of  masters  is  limited  to  the  valae 
of  the  vessel  and  fre^ht,  and  by  abandoning  them  to  the  cred- 
itor, they  may  dischai^  themselvea.  (a)  And  it  appears  Tcry 
clearly,  that  by  the  general  maritame  law,  a  lien  ezista  in  favor 
of  the  merchant  who  ships  merchandise  in  a  vessel  on  &Mglit, 
i^ainst  the  vessel  for  the  non-performance  of  the  contract  of 
affreightment,  under  the  bill  of  lading,  entered  into  bj  the  mas- 
ter in  bis  quality  of  master,  and  that  it  may  be  enforced  by  pio- 
cesB  in  rem.  The  ship  itself,  in  specie,  is  eoosidered  as  a  security 
to  the  merchant  who  lades  goods  on  board  of  her,  and  it  makes 
no  difference  whether  the  vessel  be  in  the  employment  of  the 
owner  directly,  or  be  let  by  a  charter  party  to  a  hirer,  who  was 
to  have  the  whole  control  of  her.  Bjf  cuitom,  says  Clcirac,  tie 
ihip  is  bound  to  the  tnerchandite,  and  the  merehandite  to  tit 
«Aip.  (J)  1 

to  which  the  ihtp  belong*.  He  cannot  bind  the  owner*  bejond  theUw)  of  tbcirown 
etnmoy,  and  by  the  fotefe:n  law.  Pope  ■>.  Kickerton,  8  Storj,  4T6,  S.  [See  IH, 
n-l-l 

(9)  See  II.  008,  and  wupra,  201,  where  the  exetnptiona  from  rctpoiwIbfKty  vaitr  the 
Bngtiih  eutDrei  are  atated.    8  81017,  471. 

(a)  Comulat  da  U  Mer,  ii  41 ;  CodiBO  de  CommenHo  of  8pidn,  tBS9,  rL  ttl ; 
Emerigon,  Contrata  i  la  GroMO,  c.  4,  sec.  11,  who  refer*  to  the  principal  lonigB 
avthoritiea  on  the  point ;  Bonlar-Patr,  Conn  de  Droit  Coin.  i.  36S-8e&  The  hner 
dlacuaaea  the  anbject  with  hia  nana!  compwhenaiTe  erBditioo.  Saa  alao  Popa  k 
Niokeraon,  3  Stnrj,  466,  474. 

{t)  Ui  et  Couium^i  de  la  Mar,  72 ;  lb.  EOS ;  HarigBtioo  dea  RivHna,  ait  18,  IB; 
Coninlat  de  la  Mer.  iL  BO,  SO,  104,  456,  e.  G&dS,  72.  3o»,  369;  Ord.  de  U  HaiiM, 
1, 14, 16 ;  1  VaUn'i  Coram  862.  I.«rd  Tenterden,  Id  hia  TieatiM  on  Shi^qiing,  iVK 
adrailB  thii  to  be  the  rule  nf  tbe  mariljaie  law,  butdeniei  (hat  the  Coort  of  Aim 
rallf,  in  England,  haa  juriadiction  to  enforce  the  lien  npoa  tbe  ihip  ta  bekalftf  ia 
M/iper,  That  principle  of  lanritirae  law,  therefore,  Uja  dormant,  frMo  the  want  of  a 
court  of  law  or  equity  to  enforce  it  in  rem.  But  in  the  caae  of  tbe  l!ebet»a,  in  tlie 
Admiralty  Court  of  the  district  of  Maine,  Jodge  Wara  thought  himaelf  bound,  and  m 
•otld  grounda,  lo  adopt  the  principle  of  the  marine  law,  and  he  gave  a  remedy  d  na 
againit  the  Teuel,  in  favor  of  the  ahipper,  for  tbe  wrongful  acta  of  tbe  maittr. 
War«,  188  i   Tbe  FJiebe,  ib.  263,  a.  p. 

I  Lieu.  —  Sn  188,  n.  1 ;  IM,  n.  1 ;  and  Aa  to  tbe  extent  to  which  tbe  abip  fi 

below,  aa  to  the  ihip  being  bound  wh«i     bound  by  a  bill  of  btding,  207,  n.  L 
Ih*  geoeral  ow nen  are  not  ii.  260,  n.  1.  See,  genarallf,  the  Keokuk.  9  Waft 

At  to  when  the  lien  begtna.  206,  n.  1 ;     GIT,  Cia 
ai  to  time  for  rnforcing  li,  IBS,  n.  2.  In  (he  Higgle  BMOmMid.  9  WaIL4tft 
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By  the  civil  law,  the  owners  were  responsible  tn  lolido,  for  all 
the  oblig-dtions  of  the  master,  in  his  character  of  master,  to  their 
full  extent,  whetlier  arising  ex  contractu  or  ex  delicto.  Bnt  by  the 
maritime  law,  the  owner  is  not  responsible  for  the  wrongful  acts 
'•f  the  master  beyond  his  interest  in  the  vessel  and  freight,  and 
by  abandoning  them  he  ia  discharged,  while  the  ship  continues 
liable  in  specie,  and  the  shipper  has  so  far  a  privilege  against  It 
over  the  general  creditors,  (c) 

(e)  Thii,  MtriEmerigoi],  (CoatratiliUGroMe,  C.4,  Hcll,}  wu  tlienaaticallaw 
of  the  middle  agei,  uid  of  the  north  of  Europe,  ni  well  tu  of  the  Ordinance  of  tlw 
Uuioe,  and  he  refers,  for  the  inpport  of  hli  BMertioot,  to  k11  the  leading  text  autbori- 

th«   owner  of  •  CArgo  ihipped  between  law.eTen.itcanhardlj twmaintainedthat 

foreign  porta  on  a  Bridah  ihlp,  waa  at-  the  ihip  la  never  liable  wlien  the  owner* 

lowed  to  enforce  a  lien  on  the  Teasel  for  at  the  time  the  cauae  of  action  accrued 

bteadi  of  tlie  contract  of  aAeightiDent,  are  not  also  chargeable  penonallj  on  or- 

on  tha  gronnd  that  tlie  English  law,  St.  dinary  principlea  of  agenc;,  as  was  said 

»&  26  TicL  c  10,  {  0,  would  hfiTe  given  in   The   Druiil,   1  Wm.   Rob.  391,  399; 

htn   a  proceeding   in   ma,   althougli    It  compare  the  lien  for  salTage  with  the  per- 

•eema  that  soch  a  proceeding  does  not  aonal  liability  of  the  owners,  poti,  248, 

neoeaMrilf  Imply  the  existence  of  a  lien.  n.  1.    Bnt  the  leaponaibilitj  of  the  (hip 

See  The  Two  Ellens,  L.  R.  4  F.  C    161,  seema  to  be  mainly  confined   to  cases 

lost;  L. B.  3  Ad.  &  Ec.  316,  KT, and  cases  where  the  ownen  hare,  by  their  Tolun- 

cited :  The  Bold  Bacclengh,  T  Moore,  P.  C.  tary  act,  for   inatance,  by  a  demiae   of 

267,  284 ,  amle,  170,  n.  1.  tlie  ship,  allowed  her  to  get  into  the  slto- 

A*  to  the  eSecu  of  the  lien  for  freight  ation  where  alie  becomea  a  wrong-doer, 

where  it  has  attached,  pol,  228,  n.  1.  /'on,  232,  n.  1 ;  The  Ticonderaga,  Swa- 

Aa  to  the  lien  for  coatribntion  in  gen-  bey,  216.     [See  also  The  Inilia,  14  Fed. 

Eralarerage,  see  231,  n.  1  (c);  as  to  collii-  Rep.  476.]   The  principle,  even  when  thus 

iot>,  see  232,  n.l;  as  to  salvage^  aee  248,  n.l,  limited,  cannot  be  sustained  by  Iheanalo- 

Tbe  original  liability  of  the  Teasel  for  glea  of  the  common  law,  but  inToWee  » 

the  torts  of  the  maater  aeems  to  spring  partial  penoniflcation  of  the  ship,  and  if 

froiD  tbe  fact  that  she  was   personified  the  court*  go  as  far  as  this,  it  ia  only  an 

by  the  maritime  law,  and  that  alie,  not  extension  of   the  principle  to  hold  her 

the  owners,  was  regarded  as  the  principal,  liable   in  case  of   compulsory   pilotage. 

She  might  be  liable  when   the   onrnen  Antt,n6,n.l.    Bat  see  the  Halley,  L.  R. 

were  not,  apart  from  their  interest  in  her,  2  P.  C.  193,  201,  202.    Cf.  ii.  200,  n.  1 ; 

because  she  might  be  in  &ult,  when  the  1  Tiaaot,  Droit  Fin.  p.  20 ;  1  Tylor,  Prim, 

owoere,  by  the  doctrines  of  agency,  were  Culture,  Am.  eft.  285.  28fi, 
not  chargeable  for  the  acts  of  the  person         See,  generally,  as  to  the  liability  of  the 

controlling  her.     ConTeraety,  It  Is  laid  ship.  The  John  L.  Dimmick,  9  Am.  Law 

down  by  Pardessns,  Droit  Comni.  n.  901,  Reg.  224;  RaUton  n.  The  Bimte  Rights, 

that  the  lien  for   fi«lght  preTaili  eren  Cnbbe,  22;   The  Aberfbyle,  1  Abbott, 

against  Ae  owner  of  stolen  goods,  sa  the  Adm.  242 ;   1  Btalchf.  860 ;   McOoire  v. 

BiMter  deftl*  "Ims  with  the  person  than  Golden  Gate,  1  HcAl  104.     [As  to  what 

with  the   thing,"  te.    Ante,   1S8,  n.  1 ;  is  a  maritime  lerrice  giving  a  lieu,  tee 

178,11.1;  post,  282,  D.I.    By  the  English  Ex  part*  Vn§ton,  ^  V- 8.  BS.] 
TOU1.I.-21  [821] 
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6.  Of  th*  SatlM  of  tb«  Shipper.  —  We  liave  seen  what  in  the 
general  duties  of  the  master.  Those  oii  the  part  of  the  cfaarteter 
are,  to  use  the  ship  in  a  lawful  manner,  and  for  the  parpose  fot 
which  it  was  let  Uciually,  the  command  of  the  ship  is  reserved 
to  the  owner,  tuid  to  the  master  by  him  appointed,  and  theiner- 
ohant  has  not  the  power  to  detain  the  ship  beyond  the  stipulated 
time,  or  employ  her  in  any  other  than  the  stipulated  service,  and 
if  he  does  he  must  answer  in  damages,  (d)  If  the  freighter  puis 
on  board  prohibited  or  contraband  goods,  by  means  whereof  the 
ship  ia  subjected  to  detention  and  forfeiture,  he  must  answer  lo 
the  ship  owner  for  the  consequences  of  the  act  (e)  '  And  if  llie 
merchant  declines  to  lade  the  ship  according  to  contract,  ot  to 
furnish  a  return  cargo,  as  he  had  engaged  to  do,  he  must  render 

in  damages  due  compensation  for  the  loss ;  and  the  EngM 
*  219    law  leaves  such  questions  at  large  to  a  jury,  without  'de- 
fining beforfihand  the  rate  of  compenaation,  in  imitation  ot 
some  of  the  ordinances  in  the  maritime  codes. 

7.  Of  tli«  Fajrmeat  of  Freight.  —  Freight,  in  the  common  accepU- 

tiei;  and  it  la,  no  doubt,  tlie  lettled  law  of  the  niaiilime  nation*  of  contuieatal  Bivq)'' 
But  thit  limilation  of  the  owner's  reapanaibillt}',  to  far  as  regard*  the  fnnlti  ol  tk 
muter,  has  never  been  adopted  in  England,  or  In  this  countrj,  except  by  ijitak 
atatute  anthority,  u  we  liave  already  mentioned,  and  the  common  law,  like  (be  d'i. 
law,  holds  the  owner  responiible,  without  any  such  limitation.  Abbott  on  ShippiiS, 
part  [4,  c.  on  Limit,  of  lieiponiibility.l  Ur.  Justice  Ware,  in  the  cue  of  the  Rebco*. 
aboTe  cited,  has  examined  this  subjeut  with  deep  and  accurate  Feaearch,  end  ai 
at  the  same  conclusion  with  the  Judges  in  the  Lnuisianii  cases.  Porter,  J.,  inMs^ 
pica  v.  McKown,  1  La.  S5S;  Martin,  J.,  in  Arayo  it.  Currvll,  ib.  6-39.  The  note  of  dw 
case  of  tiie  Rebecca,  in  the  third  edition  of  this  volame,  was  talien  from  tlie  Jnra- 
The  opinion  of  die  learned  judge  ii  now  more  fully  and  correctly  given  in  hk  on 
Tolnme  of  reporta,  and  It  is,  ai  far  ai  the  subject  extends,  a  masterly  examinatioa  <( 
the  maritime  juriaprudence  of  Europe.     [Cf.  ii.  260,  n.  1.] 

Id)  Lewin  d.  Eut  India  Company,  Peake,  S41. 

(<)  Smith  o.  Elder,  S  Johns.  105. 

*  7%  dipper  of  goodt  on  a  general  Mp  policy  that  of  two  Inpocent  ( 

i$  held  to  uadfTiate  that  he  will  not  deliver  loss  should  fkit  on  the  one  who  bM  |e=- 

to  be  carried  on  the  voyage  packages  of  erslly  the  best  meana  of  informing  hot 

goods  of  a  dangerouB  nature,  which  those  self  as   to  the  condition  of  the   articli 

employed  on  behalf  ol  the  ship  owner  shipped.     Brass  v.  MaltUod,  6   El.  t  B- 

may  not,  on  inspecUon, be  reasonably  ex-  470;    Pierce   v.    Winaor,   S     CUfL    !': 

pected  to  know  to  l>e  audi,  without  ex-  '2  Sprague,  S6.    Compare  PuTOlt  v.  Bar 

pressly  giving  notice  tlmt  they  are  of  a  ney,  2  Abbott,  U.  S.  197,  221.      See  BC'>^ 

dangerous  nature,  even  when  he  is  igno-  ».  Uosea,  7  Wall.  SIB  ;  anle,  208.  n.  1 ;  aiM 

rnnC  of  the  fovt  and  without  actual  Riult  217.  n.  1,  («),  adjaem. 
The  decisions  are  put  on  the  ground  of  As  to  nnloading,  see  200,  n.   1. 
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tion  of  the  term,  means  the  price  for  the  actual  transportatioa 
at  goods  by  sea  from  one  place  to  Another ;  but,  in  its  more  exten- 
sire  sense,  it  is  applied  to  all  rewards  or  compensation  paid  for 
the  nse  of  ships,  including  the  transportation  of  passengers,  (a) 
The  personal  obligation  to  pay  freight  rests  either  on  the  charter 
party,  or  on  the  bill  of  lading,  by  which  the  payment  of  freight 
is  made  a  condition  of  delivery  ;  and  the  general  rule  is,  that  the 
delivery  of  the  goods  at  the  place  of  destination,  according  to  the 
charter  party,  is  necessary  to  entitle  the  owner  of  the  vessel  to 
freighL  The  conveyance  snd  delivery  of  the  cargo  form  a  con- 
dition precedent,  and  must  be  fulfilled.*  A  partial  performance 
is  not  sufficient,  nor  can  a  partial  payment  or  ratable  freight  be 
claimed,  except  in  special  cases,  and  those  cases  are  exceptions  to 
the  general  rule,  and  called  for  by  the  principles  of  equity.  (A) 

The  amount  of  freight  is  usually  fixed  by  agreement  between 
the  parties ;  and  if  there  be  no  agreement,  the  amount  is  ascer- 
tained  by  the  usage  of  the  trade  and  the  reason  of  the  case.     If 
the  hiring  be  of  the  whole  ship,  or  for  an  entire  part  of  her  for 
the  voy^e,  the  merchant  must  pay  the  freight,  though  he  does 
-'    not  fully  lade  the  ship.    But  if  he  agrees  to  pay  in  proportion  to 
the  amount  of  the  goods  put  on  board,  and  does  not  agree  to  pro- 
vide a  full  cargo,  the  owner  can  demand  payment  only  for  the 
cargo  actually  shipped.   If  the  merchant  agrees  to  furnish  a  retom 
7    eaigo,  and  he  furnishes  none,  and  lets  the  ship  return  in  bfdiast. 
*'.   he  must  make  compensation  to  the  amount  of  the  freight ;  and 
^ :  this   is  sometimes  termed   dead   freight,  in  contradistinctioQ  to 
t,-.:'  freight  due  for  the  actual  oarri^e  of  goods,  (c)  ' 
■''■!'      *  It  is  supposed  to  be  the  doctrine  of  the  case  of  Bell  v.    *  220 

(a)  one*  d;  The  CTiithla,  1  Peten,  Adm.  2M ;  [Dcnoon  «.  Home  &  CoL  Ini.  Co., 
I.  a  T  C.  F.  «41.  8*8.] 

(^  Mr.  Jiutice  Story,  in  the  aM«  of  the  BUp  Hooper,  D.  8.  C.  C.  Hui.  Hay, 
,[**  ^**.  5  Somner.  6C  lud  down  the  gmeni  rate,  that  freight  for  the  entire  Tojage 
^p'Wold  oulj  be  earned  bj  •  Am  perfbrmance  of  the  rojftga;  and  that  the  oalj 
^  g- :  Hbowledged  exception  ii  where  there  ii  ao  de&alt  or  hiabllitj  of  tba  carrier  ahip 
-^r.  '  <>  pertorm  tlie  Toyage,  and  the  ihlp  ovner  b  ready  to  forward  then,  bnt  there  li  a 
'\,^-.  Mtalt  on  the  part  of  the  owiter  of  the  cargo,  or  be  wairei  a  farther  pAwcntioD  of 

"Zh'-  (e)  BoocfM,  note  72,  78,  7*.  76;  Mwin  r.  Eait  India  Company,  2  Vera.  210; 
f^^  VUnaoft  V.  Bitchw,  10  EaM,  CSO ;  Peter*,  J.,  fa  Oilei  d.  The  Brig  Cynthia,  Paten, 
'"    -Urn. 207. 

...  I  See  228,  n.  1,  (a).  *  See  218,  a.  I.  (rf). 
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Puller,  (a)  that  the  master  would  be  entitled  to  freight  for 
bringiDg  back  the  outward  cargo,  if  it  could  not  be  disposed  of, 
though  the  charter  party  was  silent  as  to  a  return  cargo.  It  would 
stand  upon  the  equity  of  the  claim  to  dead  freight,  (i)  The 
French  law,  in  such  a  case,  allows  freight  for  bringing  l»ck  the 
cargo,  because  it  could  not  be  sold,  or  was  not  permitted  to  be 
landed,  (c) 

If  there  be  no  agreement  in  the  case,  the  master  is  not  bound 
to  part  with  the  goods  until  the  freight  be  paid,  for  by  the  com- 
mon law,  there  is  a  lien  on  the  goods  shipped  for  the  freight  doe 
tliereon,  whether  it  aiise  under  a  common  bill  of  lading,  or  under 
a  charter  party,  though  the  lien  may  be  waived  or  displaced  by 
any  special  agreement  inconsistent  with  the  lien.  (<2)  ^  But  if  the 
master  refuses  to  deliver  the  goods  for  other  cause  than  the  non- 
payment of  freight,  he  cannot  avail  himself  of  the  want  of  s 
tender.  When  the- regulations  of  the  revenue  require  the  goods 
to  be  landed  and  deposited  in  a  public  warehouse,  the  master  my 
enter  them  in  his  own  name,  and  preserve  the  lien.  The  shipper 
of  goods  on  freight  has  a  lien  on  the  vessel  for  the  loss  of  the 
goods,  by  reason  of  the  non-perforraauoe  of  the  contract  entered 
into  by  the  master  in  the  bill  of  lading.  By  a  common  clause  in 
charter  parties,  the  owner  binds  the  ship,  and  the  charterer  binds 
the  caigo,  to  the  performance  of  all  the  covenants  in  the  charter 
party,  though  the  light  of  lien  for  freight  does  not  absolutely 
depend  on  any  covenant  to  pay  freight.  If  there  be  such  a  cov- 
enant, it  creates  a  lien  or  pledge  on  the  cargo,  to  be  enforced 

(a)  2  Taunt.  280. 

(J)  Lawes  on  Charter-Pvttet,  161 

(c)  Boalay-Patj,  ii.  SBl.      In  the  caw  of  the  Khooner  Volnnteer  and  Ctrfo, 

1  Sumner,  677,  Mr.  Justice  Stnry,  after  a  ikilfnl  criticUm  of  the  Engliah  emwtt,  wm 
of  opinion  that  the  owner  would  he  entitled  to  hold  the  cargo  bj  waj  of  lian  fcr  the 
freight  in  ancli  a  ca»e.  But  the  owner  cannot  rightfull;  refute  to  land  (he  cargo 
before  the  freight  ii  paid  or  lecnred,  for  the  ihlpper  haa  a  right,  after  the  goodl  «n 
iinlWered,  to  czaDiioe  them,  and  to  lee  whether  the;  ue  damaged,  and  to  bare  the 
damaget,  if  m\j,  ascertained,  and  then,  after  the  ditcharge,  the  owner  hai  the  rigfat 
to  detain  the  cargo  io  cnitody  nnUl  pajment  or  tecuritf  of  the  freight  Abbott  on 
ShiK>iDg,  GA  Am,  ed.  Boiton,  1816,  460;  1  Valin,  lib.  8,  tit.  S,  art  21, p.  K6;  Fu 
detiui,  Droit  Com.  pan  S,  tit,  4,  c.  I,  art.  710 ;  Caw  of  Certain  Loga  of  Mabogaoy, 
•1  Snmner,  801,  eOS. 

(d)  The  Schooner  VoltmlMr  ud  Cargo,  1  Samner,  561.    [See  228,  n.  1,  (d).] 

1  The  ElmbalL  S  Wall.  SJ ;  3  CUB.  * ;    Haggle  Hammoiid,  9  Wall  i86 ;   mKK, 

2  Spi«giM,SS;  2S8,  n.  I,  (<f).     See  The    21B,  n.  1. 
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by  a  suit  in  rem,  or  by  detaining  the  cargo  until  the  freight  be 
pud.  (e)  The  English  courts  of  common  law  will  not  allow  such 
a  lien  to  be  enforced  by  the  admiralty  in  rem;  but  the  justice 
uhI  necessity  of  such  a  juiisdiction  are  admitted,  and  not  invoked 
in  Tain  in  this  country,  and  the  lien  may  be  enforced  by  process 
in  rem  f^aicst  the  vessel  or  the  proceeds  of  the  cargo,  in  the  dis- 
trict courts.  (/)  *  The  ship  owner's  lien  for  freight  is  gone  when 
tile  charterer  is  constituted  owner,  and  takes  exclusive 
possession  for  the  voyage,  *  or  when  the  payment  of  the  *  221 
freight  is,  by  agreement,  postponed  beyond  the  time,  or 
St  variance  with  the  time  and  place  for  the  delivery  of  the  goods.^ 
But  without  a  plain  intent  to  the  contrary,  the  ship  owner  will 
not  be  presumed  to  have  relinquished  his  lien  on  the  cargo  for 
the  freight,  notwithstanding  he  has  chartered  the  vessel  to 
mother,  (^a)  The  general  right  of  the  master  and  owner  to 
retwi  the  goods  for  the  freight  is  equally  pei-fect,  whether  the 
merchant  takes  tfae  whole  vessel  by  a  charter  party  or  sends  his 
goods  in  a  general  ship.  The  lien  applies,  whether  the  hire  of 
the  vessel  be  stipulated  in  a  charter  party,  or  the  freight  be  stip- 
olated  in  the  bill  of  lading.  The  owner  is  equally  the  carrier  in 
both  cases.  But  if,  instead  of  letting  the  une  of  the  ship  to  freight, 
the  vessel  itself  be  let  to  hire,  and  the  charterer  has  the  pos- 
Beasion  and  right  of  control,  he  is  then  considered  as  owner  for 
the  voyage,  and  the  general  owner,  who  has  parted  with  the  pos- 
seesioa,  has  do  lien  on  the  cargo  for  the  hire  of  the  ship,  (i) 
When  the  goods  are  to  be  delivered  to  the  consignee  on  payment 
of  freight,  the  consignee  makes  himself  responsible  by  receiving 
the  goods  under  the  usual  condition  expressed  in  the  bill  of 
lading,  (e)  And  if  the  goods,  by  the  bill  of  lading,  were  to  be 
delivered  to  B.,  or  his  assigns,  he  or  they  paying  freight,  and  the 
awigoee  receives  the  goods,  he  is  responsible  to  the  master  for 

(«)  The  Scbooner  VoloDteer  •ad  Cargo,  1  Snmner,  672,  578. 

I/)  Cteirac,  UietCoDtnmec  de  la  Mer,  72;  Boulaf-Patr,  il.  297;  Cranen.Tbe 
Rebeco,  Ware,  188  ;  The  Schnoner  Volunteer  and  Cargo,  1  Snmner,  661. 

(o)  Cliandler  d.  BeMen,  18  Johns.  167  ;  ClarkioD  v.  Edei,  4  Cowen,  470;  Rugglet 
•.  Bacbiar,  1  Pajne,  368 ;  ChriitJe  e.  Lewis,  2  Brod.  ft  B.  410 ;  Pickmtn  c  Woodi, 
(IPick.248;  Drinkwkler  v.  Tbe  Brig  Sputao,  Ware,  149 i  Femudef  v.  SUva,  1 1«. 
«4. 

(6)  Drinkwater  t>.  The  BHg  SparMn,  Ware,  140;  Chriitie  r.  Lewii,2  Brod.  ftB. 
410;  StOTj.  J.,  to  Kleine  p.  CaUua,  2  Oal.  06. 

(c)  Roberta  •>.  Holt,  2  Show.  432. 

'  S^pra,  n.  1.  i  See  828,  a  1,  (<f). 
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the  freight,  nnder  the  implied  undertaking  to  pay  it.  (ti)  So, 
if  the  master  delivers  the  goods  without  payment  of  tlie 
•  222  freight,  he  may  sue  the  consignee  to  •  whom  the  goocU  were 
to  be  delivered,  on  payment  of  freight,  upon  an  implied 
promise  to  pay  the  freight,  in  consideration  of  bis  letting  the  gooiii 
out  of  bis  handa  befoi-e  payment,  (a)  ^  It  was  once  held,  that  if 
the  master  parted  with  the  goods  to  the  consignee  without  seeuf 
ing  his  freight,  he  was  deprived  of  all  recourue  to  the  consignoi; 
but  it  is  now  decided  otherwise.  If  the  master  cannot  recovei 
the  freight  from  the  consignee  to  whom  he  has  delivered  the 
goods,  without  receiving  the  freight,  he  still  has  his  remedy  over 
OQ  the  charter  party  gainst  the  shipper,  and  the  condition  pre- 
cedent to  the  delivery  Inserted  in  the  bill  of  lading  was  intended 
only  for  the  master's  benefit.  (6)  The  buyer  of  the  goods  from 
the  consignee  is  not  answerable  for  the  freight,  for  that  would 
prove  to  be  a  most  inconvenient  check  to  the  transtictiona  of 
business ;  and  the  buyer  takes  independently  of  the  charge  of 
freight,  unless  that  charge  forms  part  of  the  terms  of  sale.  Nor 
would  he  be  liable  even  if  he  should  enter  the  goods  at  the  cus- 
tom-house in  his  own  name  while  the  freight  was  unpaid,  (e) 

If  part  of  the  cai^o  be  sold  on  the  voyi^  from  necessity,  the 
owner,  as  we  have  seen,  pays  the  value  at  the  port  of  deliverr, 
deducting  his  freight,  equally  as  if  the  goods  had  arrived.  But 
if  the  goods  be  prohibited  an  entry  by  the  government  of  the 

{d)  Cock  e.  Taylor,  2  Camp.  687,  afterirard*  mffinned  Id  K.  B^  18  Etit,  S99; 
Dongal  V.  Kemble,  8  Bing.  383,  e.  p. 

{a)  Manifleld,  C.  J.,  in  Bronncker  v.  Scott,  i  Tiiunt  1. 

ib)  Taplej  c  Marteni.  8  T.  R.  461 ;  Chrielj'  i>.  Row,  1  Taaot.  300 ;  Sbepud  r, 
De  Bemale*,  13  Eait,  K$ ;  Abbotc  on  Sliipping,  6lh  Am.  ed.  Boalon.  1846,  p.  511 ; 
Spencer  ('.  Wliite,  1  Iredell  (N.  C),  236  ;  Layng  k. Stewart,!  Waits  &S.222;  Buker 
t>.  Harens,  17  Jolini.  384.  But  in  thii  last  cue  the  goods  were  owned  bjlhteaa- 
algnor,  and  shipped  on  hii  account ;  anil  had  Iliat  not  been  t)ie  case,  the  actian  would 
Dot  have  been  sustained.  If  there  be  no  charter  part.r,  the  shipper  was  Mi,  hy 
Jjori  Tenterden,  not  to  be  liable  in  such  a  case.  Drew  v.  Bird,  1  Mood;  iU.  IGft. 
In  Sanders  ■>.  Tanietler,  2  Gale  &  D.  244.  s.  c.  4  Ad.  6.  EL  h.  a.  260,  it  was  beld, 
b7  the  Q.  B.,  that  the  acceptance  of  the  goods  nnder  tlie  bill  of  lading  by  tbe  coo- 
dgnea  did  not  raise  an  inference  In  law  of  a  contract  to  pay  the  freight,  though  the 
bill  of  lading  atated.  h*  paying  freight  for  the  sane.  Bat  it  was  admitted  that  tbe 
<dKnm*tMicea  might  be  evidence  to  a  jury  of  auch  a  cootract.  Independent  of  thia 
o«M,  I  slunild  have  thought  that  the  Uw  would  have  laiaed  auch  a  oontoact.  [So* 
288,  n.  1.  («).] 

(c)  Artan  v.  Smallpiece,  1  Esp.  23. 

1  See  S38.  n.  1,  (•). 
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coQDtry,  and  anoh  prohibition  takes  place  after  the  commence- 
ment of  the  voyage,  and  the  cargo  be  broagfat  back,  the  freight 
for  the  outward  voyage  has  been  held  to  have  been  earned  :  and 
the  case  was  distingubhed  (though  I  think  the  distinction  ia 
not  very  obvious)  from  that  of  a  blockade  of  the  port  of  destina- 
tion, and  decided  on  the  authority  of  the  French  Ordinance 
of  the  Marine.  (<2)  *  Nothing  can  be  more  just,  observes 
'  Valin,  than  that  the  outward  freight  should  be  allowed,  *  228 
in  such  a  case,  since  the  interruption  proceeds  from 
an  extraordinary  cause,  independent  of  the  ordinary  marine 
perils,  (a)  The  case  of  a  blockade  of,  or  interdiction  of  com- 
merce with,  the  port  of  dischai^e,  after  the  commencement  of  the 
voyage,  ia  held  to  be  different ;  for,  in  that  case,  the  voy:^  is 
deemed  to  be  broken  up,  and  the  charter  party  ditisolved ;  and 
if  the  cargo,  by  reason  of  that  obstacle,  be  brought  back,  no 
freight  is  due.  (A)  The  same  principle  applies  if  the  voyage  be 
broken  up  and  lost,  by  capture  upon  the  pass^e,  so  as  to  cause 
a  complete  defeasance  of  the  undertaking,  notwithstanding  there 
was  a  subsequent  recaptare,  as  in  the  case  of  the  Hiram,  (e)  On 
the  other  hand,  an  embargo  detaining  the  vessel  at  the  port  of 
departure,  or  in  the  course  of  the  voyage,  does  not,  of  itself, 
work  a  dissolution  of  the  contract.  It  is  only  a  temporary 
restraint,  which  suspendB,  for  a  time,  its  performance,  and  leaves 
the  lights  of  the  parties  in  relation  to  each  other  untouched,  (if) 
If  the  ship  be  laden,  and  be  captured  before  she  breaks  ground, 
and  afterwards  recaptured,  but  the  voyage  brokeu  up,  the  ship 
owners  are  not  entitled  to  any  freight,  though,  by  the  usage  of 
the  trade,  the  ship  was  laden  at  their  expense.  It  is  requisito 
that  the  ship  break  ground,  to  give  an  inception  to  freight,  (e) 

(d^  Horgan  v.  lunnnce  Companj  of  Nonh  America,  4  Dall.  455. 

(a)  Ord.  tit.  Do  Fret,  art  16;  Valln,  ib. ;  Code  de  Coramerce,  ut.  200. 

(b)  Scott  p.  Libby,  2  Johm.  33A ;  LJdilard  v.  Lope*,  10  Eut,  620.  But  in  the  caie 
of  tiM  Fnmda,  lo  Edw.  Adm.  246,  Lord  Slowell  albwed  a  prn  rata  (reislit,  thoagh 
tiw  vcMal  did  not  reach  ber  port  of  deatination,  owing  to  a  bloclcade ;  though,  in 
seDeial,  tf  the  vojage  be  not  performed,  the  rale  of  the  admiralt;,  like  that  of  Che 
oHnmon  law,  ■■  to  den;  frelBht.    The  Louisa,  1  Dodi.  317. 

(f )  S  C.  Kofa.  laa 

\d)  Hadler  r.  Clarke,  8  T.  R.  269 ;    M'Bride  v.  Marine  laioraace  Companf, 
fi  Johna.  299,  908  ;  Ba7liea  b.  Fett7pUce,  7  Maai.  325. 
(<)  CarlinK  e.  Lang,  I  Boa.  &  F.  634. 

■  Compnre  The  Tetitonia,  L.  R.  8  Ad.  &  Ec.  8H.  423  ;  L.  R  4  P.  C.  171 ;  pM. 

S«tn.l,Cy)- 
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It  is  the  same  thing  with  a  blockade  or  hostile  investmeDt  of  tlie 
port  of  departure.     Such  an  obstacle  does  Dot  discharge  tbe  con- 
tract of  affieightment  because  it  is  merely  a  temporarj 

*  224    suspeiisioD  of  *  its  performance ;  and  the  Bbip  owner  may 

detMii  the  gooda  until  he  can  proseoute  the  voyage  with 
safety,  or  until  the  freighter  tenders  him  the  full  freight.  This 
was  the  decision  in  the  case  of  Palmer  v.  Lorillard,  (a) '  in  vhicli 
tbe  doctrine  whs  extensively  examined ;  and  it  was  shovn,  hy  a 
reference  to  the  foreign  ordinances,  and  the  Eouudest  clsasic&l 
writers  on  mtirittme  law,  (£)  that  the  master,  in  the  case  of  edcIi 
an  invincible  oLstacle  uf  a  temporary  nature  to  the  prosecstJon  of 
the  voyage,  is  entitled  to  wait  for  the  i-emovat  of  it,  so  that  be 
may  earn  his  freight,  unless  the  cargo  consists  of  petishable 
articles  which  cannot  endure  tbe  delay.  He  stands  npoa  > 
principle  of  equity  which  pervades  the  maritime  law  of  Europe, 
if  he  j-efases  to  surrender  the  cargo  to  tbe  shipper  without  some 
equitable  allowance  in  the  shape  of  fi-eigbt,  for  bis  intermediate 
service. 

When  tbe  goods  become  greatly  deteriorated  on  the  voy^e, 
it  has  been  a  very  litigated  question,  whether  the  cousignee  was 
bound  to  take  tbe  goods,  and  pay  the  freight,  or  whether  he 
might  not  abandon  the  goods  to  tbe  master  in  discharge  of  the 
freight.  Valin  and  Pothier  entertained  opposite  opinions  upon 
this  question.  (0  The  former  insists  that  the  regulation  of  tba 
ordinance,  holding  the  merchant  liable  for  height  on  deteriorated 
goods  without  the  right  to  abandon  them  in  dischai'ge  of  the 
freight,  is  too  rigorous  to  be  compatible  witti  equity.  He  says 
the  caigo  is  the  only  proper  fund  and  pledge  for  the  freight,  and 
that  Casaregis  (d)  was  of  the  same  opinion.  Pothier,  on  the 
other  hand,  was  against  the  right  of  tbe  owner  to  abandon 

*  225   the  deterionited  goods  in  discharge  of  the  *  freight ;  and 

(a)  16  Johoi.  S48. 

{b)  Old.  de  U  Mar.  TtT.  8,  tit  S,  Fret  trt.  IS.  and  dt.  Chute-Puti^  ait-SiTalin, 
h.  L;  Pothier,  Chnrte-Partie,  n.  S9,  100,  101;  Lawa  ot  Oleron,  art.  4;  CamM, 
par  Boucher,  c.  80,  83,  84 ;  Rocciu,  de  Kar.  n.  6t ;  JacobuD's  8w  Iawi,  b;  Fiick, 
206. 

(c)  Valin'i  Camm.  i-  SJO ;  Pothier,  Charta-Partie,  d.  68. 

id]  DiK.  S2,  □.  4e,  and  Diic.  28,  n.  86,  87. 

<  Bm  3S8,  n.  1,  (c) ;  Reed  it.  United  Ini.  Co.,  44  N.  T.  4S7.    At  to  poiib- 

Stftlei,  U  Wall.  691,  a06:  The  Harrimsn,  aUe  cargo,  lee  ITotarav.  EM)d«noii,a«lt, 

9  WdL  101 ;    Allen  «.  MercknUle  Uut  212,  n.  1. 
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this  is  the  better  opinion,  and  the  one  adopted  in  the  case 
of  Oruuiold  V.  The  New  York  Jnguranee  Company,  (a)  It  is  in 
■ccordaoCQ  with  the  Ordinances  of  the  Marine,  and  of  Rotterdam, 
and  with  the  Dew  commercial  code  of  France ;  and  the  latter 
puts  an  end  to  all  further  doubt  and  dL»cusaiua  on  the  subject 
of  France,  (i)  The  ship  owner  performs  his  engagement  when 
he  carries  and  deUveis  the  goods.  The  right  to  his  freight  then 
becomes  absolute,  and  the  carrier  is  do  more  an  insurer  of  the 
soundness  of  the  cai^o,  as  gainst  the  perils  of  the  sea,  or  its 
on-n  intrinaio  decay,  than  he  is  of  the  price  in  the  market  to 
which  it  is  carried.  If  he  has  conducted  himself  with  fidelity 
and  vigilance  in  the  coarse  of  the  Toy^e,  he  has  no  concern 
with  the  diminution  of  the  value  of  the  caigo.  It  may  impair 
the  remedy  which  his  lien  afforded,  but  it  does  not  affect  his 
personal  demand  against  the  shipper. 

If  casks  contMn  wine,  rum,  or  other  liqaids,  or  sugar,  and  the 
contents  be  washed  out,  and  wasted,  and  lout,  by  the  perils  of 
the  sea,  so  that  the  cashs  arrive  empty,  do  freight  is  due  for 
them  ;  >  bat  the  ship  owner  would  still  be  entitled  to  his  freight, 
if  the  casks  .were  well  stowed,  and  their  contents  were  essentially 
gone  by  leakage,  or  inherent  waste,  or  imperfection  of  the 
casks.  (*?) 

Should  the  caigo  consist  of  live  stock,  as  is  frequently  the 
case  id  voyages  from  this  country  to  the  West  Indies,  and  some 
of  the  horses  or  catUe,  for  instance,  should  die  in  the  course  of 
the  Toyf^e,  without  any  fault  or  negligence  of  the  master  or 
erew,  and  there  be  no  express  agreement  respecting  the  payment 
of  freight,  the  general  mle  is,  that  the  freight  is  to  be  paid 
for  all  that  were  put  on  board.'    But  if  the  agreement  *  was    *  226 

(<>)3Johiu.«!I.  Ifr.BellHTiitlilikeiriwUielmwmScoduid.  1  BcO'k  Camm. 
STO ;  JordiD  ti.  Wairen  Im.  Co^  1  Slarj,  Si2 ;  [pett,  228,  n.  1,  (/).) 

[b]  Ord.  iiL  Du  Fret.  ut.  26 ;  Old.  of  Bottenkm,  art.  tSS ;  Code  de  Com.  art. 
■06,  SIO ;  Boolay-Patj,  i1.  4B8.  Tbe  CxcifD  orffinaBcci  and  the  duciuiloni  of  Uw 
foreign  Joricla  on  (hit  litigated  qoettioB,  whether  the  merdiant  can  abaiidon  the 
detarionted  good*  when  bravght  to  the  place  of  deMinalioD,  and  iherpbr  divcharfN 
himwlf  from  the  freight,  are  itated  at  large  iD  AHxia  on  Stiipping;  6tb  Am.  ed. 
BoMon,  1S40,  6ie-G2S. 

(c)  H0U07,  b.  2,  c  4,  lec.  14 ;  Frith  >.  Barker,  2  JohiM.  3S3. 

>  Dolhie  V.  HiHoo,  IaIL4C.  P.  UB.         •Bnteee  GihMO  p.  Stwgv,  10  EmA. 
8ccTbeCollenberg,lBlac:k,17»,aaiithv    aS3,8M);p>tf,  228,  d.1.(/). 
'.  Colin,  S  Datf.  12&;  jwri;  SS,m.  !,{/). 
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to  pay  for  the  transportation  of  them,  then  no  fre^ht  ie  dne 
for  those  that  die  on  the  voyage,  as  the  contract  is  not,  in  &ht 
case,  performed,  (a)  The  foreign  marine  Uw  allows  freight  pud 
in  advance  to  be  recovered  back,  if  the  goods  be  not  carried, 
nor  the  Toyi^e  performed,  by  reason  of  any  event  not  impotable 
to  the  shipper,  (i)  The  reason  is,  that  the  consideration  for 
payment,  which  was  the  carriage  of  the  goods,  has  failed.  Bat 
the  marine  oi'dinances  admit  that  the  parties  may  stipulate  that 
the  freight  so  previously  advanced  shall,  at  all  events,  be  retained. 
In  Walton  v.  Duykinek,  (c)  the  rule  of  the  marine  law  was  recog- 
nized, though  it  was  not  applied  to  that  case,  because  the  con- 
tract there  appeared  to  be  that  the  freight  was  paid  for  receiving 
the  passenger  and  his  goods  on  board  ;  and,  in  such  a  case,  Ute 
payment  is  to  be  retained,  though  the  vessel  and  cargo  be  lost  on 
the  voyage.  The  general  principle  of  the  marine  law  was  admitted 
in  the  fullest  latitude,  in  Oriffgt  v.  Auttin  ;  (4) '  and  whether 
the  freight  previously  advanced  is  to  be  retained  or  returned 
becomes  a  question  of  intention  in  the  construction  of  the  con- 
tract. The  French  ordinances  require  a  special  agreement  to 
enable  the  ship  owner  to  retain  the  freight  paid  in  advance;  and 
Valin  says,  (e)  that  many  authors  on  maritime  jurisprudence,  u 
Kuricke,  Loccenius,  and  Straccha,  will  not  allow  even  such 

*  227    a  special  agreement  to  be  valid.  (/>    *  The  English  law 

(a)  Dig.  14.  2. 10 ;  Hollor,  b.  3,  c  4,  *ec.  8. 

(A)  Ord.  de  1ft  Miir.  tit.  Du  Fret,  ftK.  18 ;  Boccm  d«  Ifax.  et  NuUo,  o.  tO ;  Oane, 
Lei  Ub  «t  Coatnmei  de  U  Her,  42 ;  Code  de  Commerce,  art.  3(B. 
(c)  SJobna.  S36. 

{d)  a  Pick.  20.  (e)  Comm.  I.  661. 

(/)  Straccha,  in  hii  TnetatUB  de  Mercsture,  tit  de  Nar.  part  3,  n.  S4,w  icfened 

I  Bttovaj  of  Prepaid  Frttgla. —The  Ablj  not  be  extended  to  a  caM  when  Uw 

later  AmericaD  cuee  follow  ihotis  men-  pafment  couid  be  conttrued  not  to  b«ie 

Uooed  in  the  text.    Phelps  d.  William-  been  made  on  account  of  height    For 

Mm,  6  Sandf.  G76 ;  The  Kimball,  3  Wall  milance,  where  It  ww  onlf  intended  to 

87,  46 ;  Brown  o.  Harrit,  2  Gray,  369 ;  make  good  the  Ion  of  Hen  earned  to  tbe 

Benner    v.   Equitable    Safety   Ins.    Co.,  owners  bj  the  master's  signing  bills  at 

e  Allen,  222;  Lee  t>.  Bnrreda,  IQMd.lQO;  lading  at  ft  lower  rate  than  tlie  cliartcr 

Atwell  u.  Miller,  11  Md.  S48,     But  in  party  ftcidht;   or  to  be  a  mere    loan. 

England   the  doctrine  that  freight  can-  Byrne  r.  Schiller,  L.  R.  6  Ex.  S19;  Hidn 

not   be  recovered    back    when    it    has  if.  Shield,  T  El.  A  Bl.  633;  Jackeon  *■ 

been  paid  in  advance  is  regarded  as  too  baac«,  3  Rorlst.  &  K.  40G ;  De  Coaara  r. 

flnnly  settled  to  be  departed  from,  even  Swann,  16  C.  fi.  k.  ■.  Tl%.     [See  <«p»- 

in  a  court  of  appeal.    It  it  not  thought  cially  Alliion  v.  Bristol  Marina  Ine.  Co., 

Mlisraetory,  iiowever,  and  wonld  piob-  1  App.  Gift.  809;]^ 
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B  not  so  scrupulous,  and  does  not  require  any  such  express 
stipalation,  and  allows  the  iatention  of  the  parties  to  retain  the 
previously  advanced  freight  to  be  more  easily  inferred.  In  J>e 
^vaU  V.  KcTidail,  (a)  the  Court  of  K.  B.  adopted  a  directly 
opposite  principle,  and  observed,  that  if  the  charter  party  was 
sUeot,  the  law  would  require  a  performance  of  the  voyage  before 
freight  was  due  ;  but  the  parties  might  stipulate  that  part  of  the 
freight  be  paid  in  anticipation,  and  be  made  free  from  subsequent 
contingency  of  loss,  by  reason  of  loss  of  tlie  subsequent  voyage. 
If  freight  be  paid  in  advance,  and  there  be  no  express  stipulation 
that  it  shall  be  returned  in  the  event  of  freight  not  being  earned, 
the  inference  is,  that  the  parties  did  not  intend  that  the  payment 
of  the  part  in  advance  should  be  subject  to  the  risk  of  the  remain- 
der of  the  voyage ;  and  without  some  provision  of  that  kiud,  a 
new  implied  contract  to  that  effect  eouLd  not  be  raised.  (6) 

The  question  aa  to  the  right  to  a  raUible  freight  arises  in  two 
cases:  (1)  when  the  ahip  has  performed  the  whole  voyage,  and 
has  brought  only  a  part  of  her  cargo  to  the  place  of  destination ; 
(2)  when  she  has  not  performed  her  whole  voyage,  and  the 
goods  have  been  delivered  to  the  merchant,  at  a  place  short  of 
the  port  of  delivery.  In  the  case  of  a  general  ship,  or  one  char- 
tered  for  freight,  to  be  paid  according  to  the  quantity  of  goods, 
freight  is  due  for  what  the  ship  delivers,  (c)  >  The  contract,  in 
such  a  case,  is  divisible  in  ite  own  nature.  But  if  the  ship  be 
chartered  at  a  specific  sum  for  the  voyage,  and  she  loses  part  of 
her  cargo  by  a  peril  of  the  sea,  and  conveys  the  residue,  it  has 
been  a  questiou,  whether  the  freight  could  be  apportioned.  The 
weight  of  authority,  in  the  English  books,  is  against  the  ap- 
portionment   of  freight    in  such    a  case,  (if)  and  the  question 

tobf  Tilin,  doei  not  mpport  the raference.  He  onljMfiit  wuaqueitioD  whetbw 
tlic  tAvaaixA  freigtiC  wu  to  be  relHTDed  when  the  gooda  wen  not  carried,  and  Uiat 
*  nubl«  freight,  in  guuh  c*m,  wu  equitable. 

(a)  4  Haule  &  8.  37.  In  Sannden  v.  Drew,  3  B.  &  Ad.  446,  the  diwtrine  of  the 
<Mw  ol  De  Siliale  r.  Kendall  wai  admiiced,  that  fV«iglit  pud  In  adTance  oonld  not 
be  recovered  back  williont  an  agreement  to  tliat  effect.  The  rule  in  this  coantr}'  ia 
nun  teaaonable,  and  it  require*  a  lEipnlatian  that  the  freight  paid  in  adrance  ii  not 
to  be  returned  if  tlie  Toj'age  be  not  perfbrmed,  otlierwiae  Uie  shipper  maj  recover  it 
back.    Rtman  d.  Hooper,  3  Samner,  50. 

(t)  See  Abbott  on  Shipping,  5th  Am.  ed.  Bo*ton,  1846,  496,  4ffT. 

je)  Bitcbie  ».  Atkinaon,  10  Eaat,  2S6. 

[i\  Bright  V.  Cowper,  1  Brownlow,  21,  and  thi«  oaae  ii  cited  with  i^probation  b^ 
>Prioip.  RMt*bom,44H.  r.M;  fwai,  2S8,  n.  I,  (/). 
[881] 
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*  228  has  been  repe&tedlj  discuased  *  and  detennloed  of  late 
years.  It  has  been  held  that  the  contract  of  af&eightment 
was  an  entire  contract ;  and  unless  fully  performed  by  deliveiy 
of  the  whole  cargo,  no  freight  was  due  under  the  charter  part;, 
in  the  case  where  the  ship  was  chartered  for  a  specific  sum  for 
the  Toy^e.  The  delivery  of  the  whole  cargo  is,  in  euob  a  case, 
a  condition  precedent  to  the  recovery  of  freight.  The  stipulated 
voyage  must  be  actually  performed.  A  partial  performance  is 
not  sufficient,  nor  can  a  partial  payment  be  claimed,  except  in 
special  cases,  (a)  ' 

Gnxa,  J.,  In  7  T.  R.  SSG.  UUtik*,  in  hii  Lex  Mercatorit,  100,  U  of  c^inhw  Ibat 
Uier«  it  no  freight  due,  though  he  ipeski  in  a  loote  and  queitlonable  manner.  Bat 
Abbott,  in  hii  Treatiie  an  Shipping,  5th  Am.  ed,  Boston,  624,  think*  it  hard  that  (he 
ownera  sliould  ioae  tlie  whole  benefit  of  ihe  Toyage,  where  the  object  of  it  bai  been 
in  part  perfurmeii,  and  no  blame  ii  imputable  to  thetD.  Holt,  in  hia  Sjitem  <f 
Sbippiog,  Int.  tl9.  My*  that  •  ptirtuU  freight  !■  doe  when  the  ship  hu  bronght  part 
of  the  goodi  in  aafetjr  to  the  place  of  deatioation,  for  a  proportioiute  benefit  hit 
been  received. 

(a)  Poet  D.  KobertBon,  1  Johns.  24 ;  The  Ship  N.  Hooper,  C.  8.  C.  a  Haa*.,  H*;, 
18S0,  S  Samner,  642.  See  alao  Clarke  o.  ODmell,  1  BulsL  167  i  Cook  e>.  Jenoion 
7  T.  R.  881  i  Osgood  e.  Groniog,  2  Camp.  466  ;  in  which  the  oecesiity  of  ■  preciM 
performance  of  the  corenant  to  trantport  and  deUrer  the  cargo  i«  required,  bdcn 
an  actiim  Tor  the  freight  can  be  maintAined. 

<  Freighl.  —  (a)  A*  stated,  219,  deU*-  to  the  eflbct  of  a  tranafer  of  the  tbip  un 

vy  at  well  as  conreyance  ii  a  conditku  the  right  to  frei^t,  see  138,  n.  I ;  Wilun 

precedent    to    the    earning   of    fieight.  c.  Wilson,  L.  R.  14  Eq.  32. 
Brown  r.  Tanner,  L.  R.  3  Oh.  697,603;  (b)  Liai  fir.  —  Accor^ag  to  Mt.Jat- 

Cato  D.  Irring,  6  De  O.  &  Sm.SlO,  ^4;  tice  Spragoe.thelEen  forfrei^tisalmort 

Bntliie  i>.  Hilton,  L.  B.  1 C.  F.  138 ;  Clen-  the  onlj  exception  to  the  general  rsle 

daniel    u.   Tuckerman,    17    Barb.    184 ;  that  maritime  lieni  do  not  depend  upon 

Brittan  u.  Bamaby,  21  How.  627;  Black  posseidon.  The  Anna  Kimball,  2  Spragoe, 

e.  Rose,  2  Moore,  P.  C.  x.  a.  277;  Gen-  33;   (reversed  S  WalL  87;  afia.)     But 

eral  Steam  NaT.  Co.  v.  Slipper,  11  C.  B.  according  to  Chief  Joitice  Taney,  there 

X.  B.  493  ;x^  [The  Harriman,  6  Saw.  Oil ;  are  other  cases  inconsistent  with  aodi  a 

1266  Tltrlfled  I^pes,  14  Blatchf.  2^i.]  At  rule,  and  the  rule  cannot  be  n    '      ' 


x<  Where  the  maaler  was  prsTented  iQl(*ge,9L.R-Q.B.90,wherealnmpsniB 

by  ioperior  authority  fhim  landing  the  being  Bxed  tbr  fteight  there  wa«  a  l<w*  o( 

goods,  and  there  was  no  one  in  port  to  part  of  tlie  cargo,  in  one  case  by  perils  of 

receire  them,  and  he  carried  them  home  the  lea,  and  in  the  other  by  Are,  it  was 

again,  It  was  held  Ihe  ship  owners  coald  held  that  full  freight  waa  payable  on  Hie 

■  recover   freight   both   ways.      Cargo  ex  deliTery  of  the  reat,  the  conlncta  being 

ATgos.6L,  B.P.  0.  134.  regarded  as  for  the  hiring  of  the  aWpa  for 

In  Robinson  o.  Knights,  8  L.  R.  C.  P.  the  voyage.     But  we  WUIett  e.  PhilIip^ 

466,  and  Merchant  Shipping  Co.  ■>.  Ar-  8  Ben.  469.    See  also  tupm,  a.  1,  (/). 
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The  apportioDment  of  freight  usually  htippens  when  the  ship  is 
forced  into  a  port  short  of  her  destiQatlon,  and  cannot  finish  the 

iD  the  kdminttjr  conrti  of  the  TTniteil  Moore,  P.  C.  St ;   UcLean  v.  Fleming, 

Sum.     Bag*  of  Unwed,  1  Black,  106,  L.  K.  2  H.  L.  Sc-  158.  ISa ;  Qny  t>.  Carr, 

113 ;  B.  o.  1  CIUT.  OB; potf,  284,11.  l.z*  L.  ft.  6  Q.  B.  623.  536,  MI.    ThU  prin- 

(e)  A  merchant  «bo  hu  laden  good*  ciple  leem*  tu  eiplalo  Raymond  v.  Tj- 

<M  a  general  ^Ip  U  not  eotilled  at  pleat-  ion  (The  Orpban}.  17  How.  53;  1  Cal. 

nre  la  demand  them  back,  even  before  42S.     Compare   Howard  v.  Macondraj, 

the  ihip  hai  broken  gronnd.  without  pay-  7  Graj.  616,  619;  PajQterv.  Jamee,  L.  R. 

ins  the  freight  that  might  have  become  2  C.  P.  S48;   affirmed  16  W.  R.  766; 

doe  for  the  carriage  of  them,  and  indem-  Duthie  d.  Uilton,  L.  it.  4  C,  F.  138. 

niT; ing  the   raaiter   agninet   tlia   conse-  A  lien  for  dead  freiglit  may  be  created 

qoence*  of  any  bill  of  tadttig  tigned  bj  by  expreti  contract,  bnt  there  leemt  ttill 

him.    TindaUc.  Taylor,  1  EL  &  Bl.  219;  to  be  some  nncert^iity  in  conitniiog  tuoh 

Barllett  e.   Camley,  6  Dner,   IM;  The  contracta  and  determming  the  extent  cf 

Hermitage,   4    Blatchf.    474.     Although  inchalien.   The  paint  in  doubt  ii  whether 

wlien  be  had  actually  removed  them  un-  unliquiilaleddamageiforbreach  of  a  con- 

derandidrcnmitancef,  the  freight  which  tract  to  load  a  ftall  cargo  can  be  called 

wa*,  or  b<r  teaionable   diligence  might  dead  freight,  or  whetlier  that  term  mutt 

hare  been,  earned  in  place  of  the  atipu-  be  confined  to  caiea  where  there  It  a  lia- 

lated  freight  wat  deducted  in  meaturing  bility  to  pay  tor  a  full  car^o  of  an  aicer- 

the  damagm.     Bailey  r.  Dnmon,  S  Gray,  talned  qnantity  at  a  certain  rate,  whether 

92.    Bnt teeTheHennitageiaiijira.    [The  a  full  cargo  it  loadod  or  not.     Gray  e. 

Irpn  aritee  w  toon  aa  the  goods  are  put  Carr,  L.  R.  B  Q.  B.  622 ;  McLean  ti.  Flem- 

on  board, but  not  befbre.    Blower*  f. One  ing,  L.  R.  S  H.  L.  So.  128;   Pearton  o. 

Wire  Rope  Cable.  19  Fed.  Rep.  444 ;  OoKhen.  IT  C.  B.  n.  a.  352.    Bnt  com- 

Scoit  t.  The  Ira  Cliaflee,  2  Feil.  Rep.  401.]  pare  The  Hyperion,  ante,  206,  n.  1,  (c). 

(if)  When,  by  lim  bill  of  lading,  the  Another  difficult  queition  arises  when 
*«in  called  freight  therein  la  to  be  paid  a  receipt  of  part  of  the  freight  is  indoned 
by  the  shipper  at  the  port  of  ihipment  npon  the  bill  of  lading,  and  that  docQ' 
one  month  after  tailing,  Teasel  lost  or  not  ment  it  traneterred  to  one  who  taket  it 
lott.  no  lien  can  be  maintained  upon  the  bona  Jide  and  fur  value,  tnte,  SOT.  n.  1. 
goodtagainat  the  consignees  of  the  goods  In  a  case  where  the  sum  receipted  for 
at  the  port  of  ditcharge,  if  in  fact  Vtai  wai  in  fact  not  paid  in  cash,  but  by  a  ne- 
money  has  lut  been  paid.  In  fact  snch  gotiabte  instrument  which  was  not  dlt- 
a  sum  it  not  fright,  but  money  paid  for  honored  when  (he  goods  arrived,  there 
taking  the  goods  on  board  and  nndertak-  wai  held  to  be  no  lien  for  that  turn,  not- 
ing to  carry,  —  not  for  carrying  them;  withstandlngapmbability  thattheinstm- 
tnd  at  It  la  not  freight,  a  lien  upon  the  ment  would  be  dishonored  by  reason  of 
goods  fiw  ft  ia  not  created  by  implication  the  acceptor's  tntolvenc)-.  Tamvaco  r. 
of  law,  bat  matt  be  expressly  contracted  Slmpwin,  L.  R.  1  C.  P.  86-3;  affirming  19 
for.  and  calling  the  turn  freight  In  the  C.  B.  n.  a.  463.  See  Kirchner  r.  Venut. 
biU  of  lading  does  not  amount  to  such  a  12  Moore,  P.  C.  361,  SB9.  400.  In  a  tOR>e- 
eoQtracL  Kirchner  v.  Vennt,  12  Moore,  what  similar  cate,  except  that  there  doea 
P.  C.  Wl,  889, 390;  How  v.  Kirchner.  11  not  appear  to  have  been  a  transfer  of  the 
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voyage.     In  that  case,  if  the  owner  of  the  goods  vill  not  allow 

the  maater  a  reasooable  time  to  repair,  or  to  proceed  iu  anotliei 

bill  of  lading  to  a  bona  Jidt  holder  for  provliled  U  be  of  ■afflcient  Talw  to  cow 

tkIik,  the  Supreme  Court  of  tlie  United  the  freigbt  uid  chi^ee  on  urir*)  *t  tbt 

Statei  held  that  the  lien  (or  freight  teat  port  of  diMhargei  and  that  the  owner  ii 

□otdiiplacedbj  a  note  haling  been  giTeQ  to  liare  on  abatdute  Uen  on  the  cargo  for 

for  part  of  the  amount.    It  wu  coniid-  ail  freight,  dead  freiglit,  demniraga.  taL 

ered,  in  accordanije  with  ibe  American  average.    Some  of  the  caaea  ariiing  opM 

doctrine  (ditCf,  227,  n.l],  that  freight  paid  iucliclauB««,RDdlhecnnBtrDctionoftbM>, 

in  advance  could  he  recovered  back  if  are,  Gray  d.  Carr,  L.  R.  6  Q.  B.  68! ;  Bia- 

the  vesael  did  not  arriTe,  and  waa  there-  niiter  f.  Bretlaner,  L.  R  S  C.  P.  W, 

fore  properly  called  freight,  and  ihac  the  criticiied  in  Graj  t>.  Carr;   Ogle«b;  >. 

ordinary  incident!   of  freight   were  not  Ygleaiai,   E.   B.   ft   EL   930;   Milvaia  a 

taken  away   by   the   receipt  of  a  note  Perez,  8  EL  &,  VA.  405.    Whetlier  and  bo* 

maturing  at  the  time  of  ihe  anticipated  fkr  inch  ■  lien  ii  retained  againat  the  biQ 

arrival  of  the  veaael.     The  note  vra«  not  of  lading,  will  depend  on  how  far  the  Idl 

payment     The  Kimball,  8   IVall.  37;  2  of  lading  haa  incorporated  the  temu  if 

ClifT  4  ;  2  Sprague,  33.  tlw  charter  party.    Ant,  207,  n.  1;  Gra; 

The  partial  delivery  of  ttie  cargo  doea  p.  Carr,  spipro.  See  alao  Kirchner  d.  Vcdm, 

not  affect  the  lien  on  what  remains  on  12  Moore,  P.  C.  361,  400. 

board.   Thereisalienontlielat^rfortlie  (/)  Dtduttiont  Jor  DamojeL  —  It  tlw 

whole  of  the  freighL   Searac.  Bagiof  Lin-  goodi  have  arrived,  Ihey  cannot  be  aU>- 

*eed,  1  CtiO.  68 ;  Tl;e  Roecliff,  SS  L.  J.  k.  s.  doned  by  the  charterer  to  the  ahip  owns 

Ad.  C0  i  Fox  V.  Holt,  86  Conn.  666, 664.  In  discharge  of  freight  due  on  the  cJiaiter 

(<)  Ptnonal  Liabitilg.  —  The  principle  partjbecanae  tbey  have  been  ao  damaged 

of  Sander*  v.  Tsnzeller,  222,  □.  (t),a*  to  m  to  turn  ODt  of  le*a  valoe  &vt  the 

the  consignee's  liability,  is  approved  in  freight  althongh  the  loai  was  canted  b; 

niu)chardD,Fage,8Gray,S81, 203;  Gage  the  negligence  of  the  maater  and  oew. 

F.  Morae.  12  Allen.  410;  tee  also  Swett  e.  In  the  English  courts,  the  remedy  to 

Black,  2  Sprague,  49 ;  as  well  ai  in  later  cnlpable  damage  must  be  sought  in  a  di>- 

'  English  cates.     Young  d.  Moeller,  6  El.  tinct  proceeding.    It  seems  that  If  there 

&  BL  T&6,  700;  Zwilchenbart  o.  Hender-  i*  a  loss  of  quantity  or  change  ofquaUty, 

■on,  9  Ezch.  722,  728.    The  langoage  of  the  question  is  whether  tlie  tiling,  for  the 

some  other  cases  seems  to  (upport  the  carriage  of  which  freight  wat  to  be  paid, 

opinion  expressed  by  the  atithor.    Mone  or  any  and  liow  moch  of  it,  hat  (ubaton- 

e.  Fesant.  2  Keyes,  16 ;  Shaw  n.  Thomp-  tially  arrived.    It  only  a  part  haa  to  at- 

tnn,   Olcott,   144,    149;    Philadelphia  4  rired,  it  seems  that  freight  ia  payabb  in 

Read.  R.  K.  d.  Barnard,  S  Ben.  89.  respect  of  that  part,  nnleat  Ihe  charur 

At  stated  in  the  text,  222,  it  it  well  party  make  the  carriage  of  the  whole  a 

settled  that  the  carrier  doe*  not  lose  hit  condition  precedent  to  theeaming  of  any 

action  on  the  contract  againit  the  shipper  freight,  which  la  not  nsnal  in  England, 

by  giving  up  hit  lien  on  the  goods.    Woo-  Dakin  e.  Oxley,  15  C.  B.  v.  a.  646, 667, 

tter  V.  Tarr,  8  Allen,  270;  Holt  v.  West-  665;   Meyer  v.  Drester,  16  0.  B.  v.  a. 

cott,  43  Me.  445;  Jobbilt  v.  Gonndry,  29  646,  669;  The  Norway,  Brown.  &  Lnth. 

Barb.  600.    But  it  is  now  not  nnusnat  to  877, 391 ;  13  W.  R.  296 ;  a.  c.  on  appeal, 

insert  a  clause  in  the  charter  party  to  the  Brown.  &  Lush.  404, 409 ;  3  Moore,  F  C 

effect  that  the  charterer's  leapooalbilitiea  v.  a.  246, 366,  266 ;  11  Jur.  x.  a.  892, 89S. 

are  to  ceate  on  thipment  of  Ihe  cargo,  See  The  Don  Prandica,  Lnah.  408;  31 
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ship,  the  master  will    be  entitled  to  the  whole  freight,  he- 
cause  the  freighter  is  the  cause  of  the  coDtract  not  being  per- 

1^  J.v.t.  Ad.  H;  The   Salacim,  Ltuh.  Adm.  209,  3H:  Zerega  r.  PopM,  ib.  891. 

&TS,eS2;  Gibgonr.  Sturgp,  10Exch.62-J;  Compare  O'Coodot  c.  V.niey,  10  Gmy, 

Libby  v.  Gage,  14  Alien,  SOI,  264.    It  231 ;  bat  «ee  DarU  v.  Hedgn,  L.  R.  6  Q. 

followt,  a  firtiori,  that  when  there  u  a  B.  687 ;  lulc.  ii.  47!),  n.  I,  ad  fintm. 

demiee  of  the  iliip  for  a  lump  inm  In  the  (g)   Freii/ht    jm   rata    itiiitrU,  —  Tbe 

natnie  o[  a  rent,  althoagfa  improperly  principle  of  the  text,  229,  that  ToluntarT' 

caHed  freight,  a  deduction  cannot  be  •!-  acceptance  at  an  intermediate  port  by  tlw 

lowed  OD  account  of  gooda  not  delirered  frelgliter,  ii  the  baiti  of  a  claim  to  prn 

in  cooaeqnence  of  ua  perili.     The  Nor-  rata  freight  ii  conflrmed  bj  Atlantic  Mnt 

wa7.  3  Moore,  P.  C.  w.  B.  245.  266.    On  Ini.  Co.  o.  Bird,  2  Bmw.  196;  The  Sob- 

tbe  other  hand,  when  tlie  freight,  prop-  loimlen,  L.  H.  1  Ad.  &  Ec.  203;  The  New- 

erlj  10  called,  for  a  mixed  cargo,  wat  port,  Swabey,  335;  Ridyard  ir.  Phillipa, 

fliedataluraptumby  the  bill  of  lading,  4   Blatcbf.  443:   HcKibbln  ».   Peck,  8B 

(he  contract  hai  been  regarded  a*  raiire,  N.    T.   202.    See   etpedally  BIb«co   d. 

and  a  lou  by  tlie  fault  of  the  carrier  or  Fletcher,  14  C.  B.  «.  a.  147.  x"    In  The 

hi*   Berrant  of   iny   part  of  the   (cnod*  Tentonia,  L.  R.  3  Ad.  &  Ec.  804;  L.  R.  4 

■hipped,  will  defeat  hii  right  to  recoTer  P.  C.  171,  tlie  ownen  of  a  Teuel,  who 

any  freiglit.    Say  ward  d.  SleTeoi,  8  Gray,  were  prevented  fhwn  completing  the  *oy- 

97.    See  libbyo.  Gage,  14  Allen,  201, 264.  age  1^  the  breaking  out  of  war,   were 

Tbe  American  itatntei  of  cet-oflT  are  held  not  bound  to  deliver  the  cargo  at  an 

•aid  to  be  more  liberal  than  the  Engliih,  intermediate  port  without  mme  compen- 

■r)d  the  American  admiralty  court*  have  iation.    If  the  mailer  lella  the  goodi  at 

generally  allowed  damage  to  the  cargo  an  ioterroediate  part  where  the  fteightv 

to  be  reconped  from  the  freight  money,  ii  not  and  cannot  be  conmlled,  under  cir- 

independent of  statute,  on  the  ground  that  cumatancei  in  which  it  ii  the  freighter's  in- 

the  counter  claim  is  founded  on  the  name  terest  that  they  should  be  sold,  tio  freight 

charter  party.    But  it  has  been  said  that  is  due,  although  the  freighter  claims  the 

if  the  damages  sustained  by  the  respon-  proceed!  of  the  sale.    The  master  i*  agent 

dent  should  eiceed  the  just  claim  of  the  a  turxmiatt  for  tbe  freighter  to  far  as  to 

libellant,  not  only  could  the  court  give  no  validate  the  sale,  anie,  212,  n.  1 ;  bat  is 

decree  for  the  excess,  but  the  respondent  held  not  to  be  agent  to  accept  tbe  goods 

oould  not  afterwards  maintain  a  suit  for  on  the  freighter'*  behalf  at  the  interme- 

soch  axcesa.   Snow  n.  Carmth,  I  Spragne,  diate  port,  on  terms  of  paying  ;in>  rata 

324;  Bearse  p.  Rnpea,  ib.  331 ;  Nichols  v.  freight     The   Ann   D.  Richardson,  Ab- 

Tremlett,  ib.  361. 367 ;  Kennedy  c.  Dndge,  bott,  Adm.  499.    See  Miston  d.  Lord,  1 

1  Benedict,  811 ;  Thatcher  n.  McCutloh,  Blatchf.   364 ;   Richardson  r.  Young,  38 

0Icott,3eG;  Braditreet  e.  Heron,  Abbott,  Penn.  St' 169;  Lord  p.  Neptune  Ins.  Co., 


X*  Fright  pro  nUariuwni  becomes  doe  42-3;    Acatos  v.   Bnms,  8  E>.   D.  382; 

only  by  virtne  of  a  new  contract,  express  Western   Trans.  Co.  v.  Hoyt,  09  N.  Y. 

or  implied.    A  voluntary  acceptance,  at  280.     On  the  same  principle  a  promise  to 

Icut  when  tbe  ship  owner  is  ready  and  pay  freight  I*  implied  fhxn  a  voluntary 

wHlingto  forward,  at  an  intermediateport,  acceptance  of  the  goods  by  the  consiiniee. 

is  prntaybciV  evidence  ofsQch  a  contract  Hatch  v.  Tutdier,  12  R.  I.  601;  Falken- 

^  Qopper  c.  BttmeM,  1  C.  P.  D.  187;  Hill  burg  b.  Clark,  11  R.  I.  278.      See  BlwcU 

'  •;  WTkoii,  4  C.  P.  D.  828;  Metcalfe  c  o.  Skiddy,  77  H.  Y.  282. 
Brilmiia  Iron  Vovks  Co.,  2  Q.  B.  D. 
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formed.^  But  if  heconsenta,  and  the  master  refuses  to  go  on,  he  is 
Qot  entitled  to  freight,  because  he  has  not  perfonnecl  bis  contract 
To  entitle  himself  to  freight,  the  master  must  proceed,  or  offer  to 
proceed,  in  another  vessel,  or  repair  his  own,  and  take  on  thecai^; 
and  if  he  proceeds,  he  reassiimes  his  usual  risk  of  losing  the 

*  229   freight  by  *  the  loss  of  the  car^o  in  the  subsequent  part 

of  the  voyage,  or  of  earning  freight  by  its  safe  arrival  and 
delivery  at  the  port  of  destination.  If,  however,  the  merchant 
accepts  the  goods  at  the  intermediate  port,  the  general  rule  of  the 
marine  law  is,  that  freight  is  to  be  paid  according  to  the  propor- 
tion of  the  voyage  performed,  and  the  law  will  imply  such  a  con- 
tract. This  doctrine  pervades  the  mai-ine  ordinances  and  writers 
on  marine  law ;  (a)  and  it  is  now  eqnally  well  settled  in  the  Eng- 
lish and  American  law,  that  freight,  pro  rata  itineriB,  is  due,  when 
the  ship,  by  inevitable  necessity,  is  forced  into  a  port  short  of  her 
destination,  and  is  unable  to  prosecute  the  voyage,  and  the  goods 
are  there  voluntarily  accepted  by  the  owner.  Such  acceptance 
constitutes  the  basis  of  the  rule  for  a  pro  rata  freight ;  and  it  must 
be  a  voluntary  acceptance,  and  not  one  forced  upon  the  owner 
by  any  illegal  or  violent  proceeding.  The  numerous  cases  upon 
which  this  doctrine  is  sustained  are  all  founded  upon  that  of 
Luke  V.  Iiyde,  and  that  case  rested  upon  the  decision  in  the  Honse 
of  Lords,  in  1733,  in  Lutwidge  $  How  v.  Qre^.  (6)  '  If  the  out- 
Is)  LiKi  of  Oleron,  art.  4 ;  Ord.  oT  Witbuj,  nrt  Ifi ;  Roeeai,  a.  81 :  Strmcdia,  At 
Nivibiw.  pt.  S,  n.24i  Ord.  He  t*  Mar.  11*.  3.  tit.  8,  Da  Frel,  art.  21,22. 

(A)  Cited  In  Abbcilt  nn  SliippinR,  &th  Am.  ed.  Boston,  629,  680;  Lake  b.  L?dt, 
2  Burr.  883 ;  Cook  e.  Jennings.  T  T.  R.  SSI ;  Hunter  c.  Priiiaep,  10  Eait,  378  -,  Liddaid 

10  Gray,  109.    Doubts  nf  the  saandneii  He.  64.     Casei  vrhere  the  royage  cod 

of   tbU  doc-nine   hare   been   intimated,  templaled  in  tbe  charier  partf  wm  beU 

Notar*  V.  Henderton,  L.  B.  5  Q.  B.  346,  to  be  entire  are  Towie  d.  Kettell,  5  Cnib. 

366.     Tiie  question,  wliether  Ireight  can  18 ;  Donalioe  c.  Kettell,  1  ClifE  135 ;  (The 

be  recovered  if  tlie  reuel  It  lost  before  Cito,  7  P.iD.  5;  The  Kathleen,  4  L.  R. 

completing  the  lerTicei  contemplated,  de-  Ad.  &  Ec.  26B.] 

pendi  on  tbe  coneCructioD  of  tlie  charter         *  The  Bahia,  Brown.  &  Lnth.  2D2.  S06; 

party.    Wbeneier  the  payment  of  freight  11  Jut.  h.  s.  90 1  Brown.  &  Lwh.  167 ;  S3 

i>  to  be  made  by  time  only,  it  ii  due  and  L.  J.  n.  a.  Ad.  97 ;  Cargo  tx  Galam,  3 

earned  at  each  incerTal  ipecifled,  anieu  Moore,  P.  C.  m.  1.210,  220;  The  Sublom- 

otherwiseezpretilyagreed.   Iniuchca*e,  iten,   L.   R.   1  Ad.  &  Ec.  208:  Hart  *- 

each  of  the  stipulated  periods  of  payment,  Shaw,  1  Cliff.  858 :  1  Spragae,  667 ;  WhH- 

il  such  are  proxided  for  in  the  charter  noy  u.  Rogers,  2  Disney,  421 ;  (Gage  •- 

party,  I*  to  be  considered  a*  if  it  were  a  MaryUnd  Coal  Co.,  124  Mm*.  44S.)    Sm 

separate  voyage.    McGIlvery  v.  Capen,  T  213,  n.  1, 
Gny,  &26,  628;  Brewer  f.  Churchill,  46         >  See  228.  iL  1,  (jr). 
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ward  and  homeward  voyages  be  distinct,  ^ight  is  reooTerable 
for  the  one,  though  the  other  be  not  performed.  But  if,  by  the 
terma  of  the  contract,  they  be  one  voyage,  and  the  ship  perform 
the  outward,  and  fails  to  perform  the  homeward  voyage,  no  freight 
IB  recoverable.  (<;) 

*  The  rule  by  which  the  amount  of  the  ratable  freight  is  *  230 
to  be  ascertained  is,  to  ascertain  bow  much  of  the  voyage 
bad  been  performed  vhea  the  disaster  happened  which  compelled 
the  vessel  to  seek  a  port,  according  to  the  mode  of  adjustment 
puiaaed  in  Luke  v.  Lgde  ;  or  else  to  calculate  how  much  of  the 
TOy^e  had  been  performed  when  the  good;  amved  at  the  port 
of  necessity,  according  to  the  better  course  pursued  in  the  cases 
in  this  country,  (a) 

&  Of  XioH  from  CoUiUon  of  Shipa.  —  This  has  been  a  difficult  sub- 
ject for  discussion  and  decision,  and  varioue  opinions  have  been 
entertained  by  the  writers  on  maritime  law.  The  evidence  aa  to  the 
true  cause  of  the  collision  is  of  difficult  access.  The  accident  usu- 
ally happens  in  the  darkness  of  night,  or  in  a  storm,  and  is  neces- 
sarily accompanied  with  confusion  and  agitation.  When  the  &ct  is 
clear  that  a  fanlc  was  committed  by  one  party,  or  that  he  was  in 
want  of  due  skill  or  care,  and  the  disaster  was  the  consequence 
thereof,  the  party  in  fault  must  pay  all  the  damages.  The  plain- 
tiff may  be  iu  fault  to  a  certain  extent,  and  yet  not  to  such  an 
extent  as  to  prevent  bis  recovering ;  though  it  would  seem,  that 
if  he  or  his  agents  substantially  contributed  to  the  injury,  he  can- 


*■  Lnpea,  !b.  GQ0 ;  AbboK  on  Bhip^ng,  id.  631 ;  Robliuoii  v.  Harine  IntnnuiM  Com- 
puiy,  2  Johm.  3S3 ;  Hartin  v.  Union  Ina.  Company,  cited  in  Condtj'i  HuvhRll  00  Ini. 
SI,  601,  [1  Wuli.  080;]  Coze  k.  Baltimore  Inaurance  Company,  7  Cranch,  358; 
Annroyd  v.  Union  Inannnce  Company,  3  BInney,  487;  Welch  v.  Eicka,  6  Coven, 
G04 ;  Vance  •>.  Clark.  1  La.  824 ;  Tio  r.  Vance.  11  La.  109 ;  The  Ship  N  Hooper,  U. 
B.  C.  C.  Han.  Maj'.  1889,  3  SuTninr,  542;  Vlierbuom  d.  Chapmiin,  13  M.  &  W.  230. 
In  BaiUie  e.  Mondigliani,  Fark  on  Ina.  c.  2,  p.  TO,  it  wn»  held  by  Lord  Manafleld.  that 
a«  between  the  ownenoftlie  ship  and  cargo.  In  ca«eof  a  total  loaa,  no  freight  ia  doe; 
but  if  part  of  the  cargo  Ik  taved,  and  the  merehant  takea  It,  freight  pr«  rata  ia  due. 
Bat  aa  between  the  owner*  oCthe  cargo  and  the  iTiinreT,  the  latter  ii  not  retponlble 
for  frelghL  See  Abbott  on  Shipping,  5tli  Am,  ed.  Boiton,  531,  note  1.  In  thii  laat 
work  iba  learned  American  editor,  64T-55D,  and  ib.  564-566,  ha*  collected  and  aum- 
marilj  etUed  the  Aowricaa  caaea  on  thia  refined  and  rezationi  qoeation  of  a  pn>  rata 
freight 

(c)  lAWc«tiiCharterPartiea,149,I60;  Hackrell  e.  Slmond.  2  Cliitty,  flW. 

(a)  UailDe  Inanrance  Companr  v.  Lenox,  cited  and  approved  of  in  RobintOD  «. 
Haxtoc  InniraDce  Companr,  2Jofana.  32S;  Coffin  c.  Storer,  9  Haas.  2G8. 
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not  recover,  (i)  *  There  are  settled  nautical  rules  b;  which,  in 
most  cases,  the  want  of  skill  or  care  or  duty  may  be  ascertained. 
Thus  the  vessel  that  has  the  wind  free,  or  is  sailing  before  or 
with  the  wind,  must  get  out  of  the  way  of  the  vessel  that  is  close- 
hauled,  or  sailing  by  or  against  it.  (^e)  The  vessel  on  the  star- 
board tack  has  a  right  to  keep  her  wind,  and  the  vessel  on  the 
larboard  tack  is  bound  to  give  way  to  the  oUier,  or  bear  up  or 
heave  about  to  avoid  danger,  or  be  answerable  for  the  conse* 
quences.  ((2)  The  vessel  to  windward  is  to  keep  away  when 
both  vessels  are  going  the  same  cout«e  in  a  narrow  channel,  and 

there  is  danger  of  running  afoul  of  each  other,  (b)*  But  in 
*  231   the  case  of  a  steam  vessel,  *  uhich  has  greater  power,  and 

is  more  under  command,  she  is  bound  to  give  way  to  a 

(i)  Raiiin  v.  Ultchril,  9  Cmir.  ft  P.  618 ;  Buon  Pmrke,  In  th«  cmc  of  Bridg*  ■. 
Th«  Qnod  Junction  Baflwaj  CompaD;,  8  M.  &  W.  Ui;  Balterfleld  e.  Fomrtcr,  11 
E«t,eO;38E.  C.  L.E.264.note;  SilU  f.  Brown,  0  Curr.  ft  P.  601.  Bywhanfiutt 
the  (wlliBloD  hsppeaed  ib  &  question  of  bet  for  a  jnry  ;  nnd  the  *i:iiuil  damage  U  the 
time  ani]  place  of  the  injarj,  and  not  the  probable  proflta  at  the  port  of  dealinaliCB, 
ii  the  meainre  of  Tiloe  in  damage*,  In  caaea  of  collition  a«  well  aa  In  caaea  of  inaw- 
ance.     Smitli  v.  Condrj,  1  How.  2B. 

(c)  SilU  e.  Brown,  S  Carr.  ft  P.  601.  The  cnitom  in  England,  In  the  caae  of  ea^ 
riagea  on  land  meeting  each  other,  ii,  that  each  driTermuitpaaa  to  hii  own  left  ban! 
The  rule  ii  direotlj  otlierwiM  in  thii  counby,  ot  at  ieaat  in  Bfaauchnaetta  and  New 
York.  S.  Y.  B.  S.  3d  ed.  1.  878 ;  Kennard  d.  Burton,  Law  Reporter,  July,  1826,  (It 
Ue.  80.]  Bj  the  New  York  Rertaed  Statatei,  3d  ed.  i.  S69,  steamboata  on  the  waien 
of  that  state  meeting  each  other,  the  boata  are  to  pau  on  tlie  starboard,  or  right  aUa 
of  each  other.  Careful  regulations  are  made  in  reapect  to  the  safe  landing  of  paaata- 
gun.  When  two  iteamlioati  are  going  in  the  same  direction,  Ihej  must  not  appnMd 
within  twenty  yards  of  each  other ;  and  in  tlie  night  time,  each  boat  and  ail  Teswll 
on  the  waters  of  the  state  mnst  show  good  and  aufflcient  lights. 

[d)  The  Woodrop-SIms,  2  Dods.  83 ;  The  Tliames.  5  C.  Rob.  S46 ;  Jameaoa  >. 
Drinkald,  12  Moore,  148 ;  The  Celt,  8  Hagg.  Adm.  821 ;  Rusin  r.  Mitcbell,  9  Catr.  ft 
P.  618. 

(<)  Manh  v.  Bl;tbe,  1  H'Cord,  36a  In  many  poru  there  are  Trinitr  HosM 
rpgniations,  requiring  rMsel*  at  anchor  in  a  navigable  river,  or  port  of  much  am- 
merce,  to  hare  a  light  Imng  out  conspicuoujij  in  dark  nlgbla.  It  was  said  In  Canley 
r  White.  21  ^ck.  S54,  that  there  was  no  general  and  absolute  usage  on  the  sniiject, 
and  that  the  omistion  of  the  tight  might  or  might  not  be  a  fatal  negligence,  according 
to  (he  drcnmatances.  But  the  Ch.  J.  ot  PennsflTania,  in  Simpaira  v.  Hand,  6  Whu^ 
tin,  BM,  more  Jastl;  considered,  that  the  hoisting  of  a  light  in  a  riTer  or  harbor  at 
night,  unM  an  actire  (ximmerce,  was  a  precaution  imperiontly  demanded  by  pa- 
denee,  and  b*  did  not  see  how  It  conid  be  oonaidered  otherwise  than  u  negiigene* 
pr  M.    "Cnin  o.  Steamboat  V.  A.,  3  N.  Y.  Legal  Obserrer,  67,  a.  r. 

1  8m  28S,  n.  1  (b).  which  IntHprets  the  roh  to  be  diawa 

*  Bnt  see  1  Part.  Shipping,  6S8,  n.  1,     from  Uanb  v.  Dlytba,nyra,diSnnit)y. 
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vessel  with  sula.  (a) '    So  a  neglect  of  due  means  to  obeck  a 
vessel  enteriiig  a  river  or  harbor  where  others  lie  at  anchor,  is 

(a)  Hie  ShannoD,  2  Hagg.  Adm.  178.  In  th«  cue  of  Lowij  n.  The  Steamboat 
Ponknd,  in  the  U.  S.  D.  C.  for  Man.,  January,  1889,  it  wm  cerUfied  hj  experienced 

I  Rtik  oftke  Road.  — Rnlet  coneeminK  applicable  to  roreign  reueti  in  the  Britiih 

lighti,  fog  BisnalB.  steering,  and  lailing,  coarti  by  the  content  of  the  foreign  gov- 

■re  laid  down  hj  the  Britlib  Merchant  erntnenla,  tt   waa  held  that  it  did   imi 

Sliipping  Act  Aniendraent  Act  1862,  St  govern  even  British  (hip*  in  ca>et  of  eni- 

2fi  A  20  Viet,  c  03,  5  26,  and  Table  C,  liiion  on  the  high  M>ai  with  foreign  vca- 

and  bf  the  Order  in  Conncil  paued  in  leU,  on  the  ground  of  want  of  mnCualit)'. 

punnance   thereof,  Jan.   9.  1863.  Lnah.  Sach  caaet  were  decided  bj  the  ordinary 

app  laxii  titeq.;  Holt'i  Rule  of  the  Road;  rulei  of  the  tea,  whether  the  *uit  wai 

!  rritch.  Adm.  Dig.  >pp.  cczxviii.     [See  brought  bj  the  foreign  or  bj  Ihe  English 

E|NloiBe   ol    Merchant    Shipping   Acta,  veuel.    The  ZoUverein,  Swabey,  UO;  2 

8mith'tAd[n.I«w&Pra(;.(2de<l  )Appen.  Jar  v.  a.  429;  4  W.  R.  bSSj  The  Bai- 

1[|    TliBM  mlM  have  been  adopted  in  onia,    Luab.    410;    The    Char>cellDr,    14 

tiic  Doiled  8Ute«  by  act  of  Congrew  of  Moore,  F.   C.  202;   The  Belle,  1  Bene- 

April  Sa,  1864,  c    69   IB  Sl  at  L.  68 ,  diet,  817 ;  [The  Leon,  0  P.  D.  148.)    Bat 

lie  Canotl.  8  Wall.  802  ,  The  Potomac,  compare  the  language  of  The  Cleadon 

ib.  Eft) '  and  many  other  caaei  in  Wal-  (Stevena  >.  Gourley),  14  Hoor«,  P.   C. 

her.    By  anbaeqnent  Orden  in  Comicll,  92,  97. 

tb«  Britiah  rtilea  ate  made  i^licable  to  The  United  Statea  itatnte  contain*  no 

•Upi  belonging  to  the  coentries  named  daiue  like  {  61  of  the  Briti*h  act,  tupra  ; 

Otmn,  including  moat  ol  the  countries  bat  in  a  ease  of  collision  between  Brili*h 

of  Eorope  and  America,  whether  within  and  American  ahip*,  the  provision*  com- 

Btidah  jurisdiction  or  not,  in  accordance  man  to  the  law  of  both  countriea  were 

wfdi  theconaentof  thoaeconntries.     The  thought  in  the  District  Conrt  to  govern 

effect  ot  the  latter  orders  by  {  01  of  the  the  United  States  vessel,  on  the  ground 

act  la.  that  in  all  cases  arising  in  any  that  Ihote  provisions  had  been  adopted 

Britiah  conrt,  such  ships  are  to  be  deemed  by   nearly  all   the  nations   whose  ships 

subject  to  the  Britiah  rules,  and  for  the  usually  navigated  the  waten  where  the 

purpose*  of  those  rule*  to  be  treated  as  it  collision  took  place,  aod  were  therefore  to 

ihey  were  British  ships.    In  the  British  be  considered  the  ordinary  rules  of  the 

admiralty,  therefore,   the   BriUth   niles  tea  in   that  place.     The  Circuit  Court 

would  be  applied  to  a  case  of  collitioo  aeemed  hardly  prepared  to  go  so  far,  but 

between  two   foreign  ships,  if  they  be-  considered  that  the  English  decisioaajuit 

hmged  to  countries  which  had  acceded  to  referred  to  were  wrong,  and  that  the  not 

tlxne  rules,  aod  which  had  accordingly  of  Congress  most  be  taken  to  regulate  the 

been  indnded  in  the  Order*  Id  Conncil.  conduct  of  our  vessel*  towards  tlioae  of 

The  New  Ed  b.  The  Gtutav,  reported  on  other  countries  a*  well  a*  inwards  thoseof 

Uii*  point  in  Holt'*  Role  of  the  Road,  the  United  Sutes.     'Die  Scotia,  7  Blatchf. 

%  2S-  306 ;  s  a  14  WalL  170;  [Leonard  «.  Whit- 

Before  the  British  Uw  was  thus  made  will,  10  Ben.  688.J  >> 

!■  The  rales  may  properly  be  departed  App.  Cas.  676 ;  The  Bnckhnnt,  S  P.  D. 

&«■  whenever  It  becomes  strictly  neoes-  162;  The  Bywell  Castle,  4  P.  D.  210; 

•ary  to  avoid  coDMon.    See  The  Stoom-  The  Nor,  80  L.  T.  67S ;  The  Columbia,  ft 

vaan.Ao.  v.  P.  A  O.  Btawn  Na*.  Co.,  fr  Ben.  8M;  The  Yacht  Clytie,  10  Ben.  6681 
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a  fault  which  creates  responsibility  for  damages  which  oky 
en»ue.  (&)  Where  the  collision  arose  by  vi*  mcQor,  or  phjscil 
causes  exclusively,  and  without  any  negligence  or  fault  in  any  one, 
open  or  concealed,  the  proprietors  of  the  ship  or  cargo  injured 
must  bear  their  own  loss,  and  it  is  not  the  subject  of  apportioo- 
meut,  or  contribution,  or  of  general  average  in  any  form.  This 
was  the  doctrine  of  the  Roman  law,  and  this  is  the  rule  of  tbe 
maritime  law  of  Europe,  (c)  The  greatest  difficulty  on  the  subject 

n&vigatOT*,  uid  ulj  udged  bj  the  ooart  m  th«  rule  on  the  aabject,  thst  when  two  n«- 
wl*  approuh  each  oilier,  both  likTing  a  fre«  or  fiiir  wind,  each  tmuI  paawi  to  tlw 
right ;  *ni  that  a  iteamcr  woa  consiilered  ■>  always  aailing  with  a  fair  wind,  and  U 
boand  to  do  wliatever  a  aailiag  vecael  going  free,  or  witli  a  fair  wind,  wonid  be  It- 
quired  to  drrunder  einiilar  ciruumittincea.  A  itennieT  mnit  boclc  her  engioM  icmw- 
dialclr  when  bailed  in  a  fog.    Gate  of  the  Perth,  S  Hagg.  Adm.  Hi. 

{b)  The  Keptune,  2d,  1  Dod*.  4flT.  Bat  If  a  Teasel  anclinra  in  an  Improper  plan, 
at  In  the  tliornughfare  paM  of  a  rirer,  her  owner  muit  abide  the  eotiKqveaceiaf  ( 
colliiion,  unleu  other  circumalancea  alter  tb«  equity  of  the  case.  Slront  c.  Fotto', 
1  How.  80.  The  Trinity  Hooae  Cliarter  o(  Deptford  Strong,  for  tbe  London  Tnde. 
was  flrtt  granted  by  Henry  VIII.,  and  haa  been  renewed  and  modified  by  anb«qDnil 
kings.  The  Trinity  House  rules  of  1810,  as  auied  Id  the  cau  of  the  Friendi,  in  tlw 
Ailmirally,  Hil.  Term,  1848,  t  Wm.  Rob.  484,  declared  tliat  *eiseU  ha*lag  Ute  wiad 
fair  iliall  give  way  to  those  on  tlie  wind  j  that  when  both  are  going  by  the  winlllie 
veuel  oD  tlie  itarboard  taiJc  iliall  keep  the  wind,  and  the  one  on  tlie  larboard  tui 
bear  up,  thereby  passing  each  on  tlie  larboard  liand;  that  when  both  Tcssels  harelfce 
wind  tree,  large  or  abesin,  and  meet,  they  shall  pass  each  other  in  the  sante  way  «■ 
Uie  larboard  hand,  and  to  effect  it  the  helm  must  be  put  to  port 

Steam  veisela  are  coniiilered  la  the  light  of  vessels  narlgsting  with  a  Eur  wind, 
and  should  give  way  to  aailing  vesseU  on  a  wind  on  either  tack.  When  iteam  lumb 
oti  different  conraes  must  neL-eaaaiily  crosi  ao  near,  that  by  continuing  their  cooiaei 
there  would  be  a  riak  of  coming  in  collision,  each  Tesael  should  put  her  helm  to  port, 
so  a*  always  to  pafa  on  tlie  larboard  side  of  each  otlier.  A  steam  reasel  passing  ar- 
other  in  a  narrow  channel  must  always  leave  the  Teasel  she  is  passing  on  tlie  larboard 
liand.  There  must  be  exceptions  to  these  rules,  aays  Dr.  Luahinglon,  implied  by  com- 
mon senae ;  and  if  a  steamer  goes  with  great  raindity  in  haiy  weather  or  dark  nights, 
she  is  tespoDsible  for  collision.  The  Rose,  Adm.  Hil.  Term,  184S,  [2  W.  Bob.  L) 
See  McCullneh'a  Diet,  tor  tbe  Trinity  Hnnse  Regulationa.  Ttie  difficulties  occurring 
in  the  application  of  these  geneml  rules,  and  the  caaei  which  have  ariaen  on  the 
vexed  queations,  are  learnedly  examined  in  a  work  where  we  ahould  not  have  ex- 
pected such  a  diacusaioo.  Westminster  Review  for  September,  1844,  IIT.  See  alM 
the  chapter  on  Collision,  in  Abbott  nn  Shipping,  5th  Am.  ed.  Boston,  1848,  SS. 

(e)  Dig.  9. 2.  29  ;  Consulat  de  la  Mer,  par  Boucher.  200-2a? ;  Abbott  on  Shipping, 
pt.  3,  0.  8,  sec.  la  :  Marshall  on  Insurance,  49S  ;  Paidesaus,  Droit  Cora.  iii.  n.  SU ; 
Jameson  v.  Drinkald.  12  Mnore,  14B ;  The  Ugo,  2  Hagg,  Adm.  866;  Tba  Woodtop- 
Sima,  2  Doda.  SS ;  Bell's  Comm.  i.  670,  680,  681 ;  Siory,  J.,  in  'i  PhilUp*  [on  Ina.)  183, 
Sded. 

The  Abbotsford,  08  n.  S.  440.  Farther  L.T.  640;  The  Illinois,  103  U.  &  !9S: 
CM«a  as  to  the  reapectire  duties  of  staam  The  Free  State,  61  V.  S  200 ;  The  OA- 
■ltd  salliog  vessels  are,  The  Elyala,  49    orado,  ib.  902 ;  Tbe  Sanoystde,  ib.  208. 

[840] 


inyGoogIc 


LECI.  ILVn,]  OP  PEBSONAL  PBOPEBTT.  •  282 

baa  arisen  in  the  cases  in  which  the  coUision  proceeded  evidently 
from  error,  neglect,  or  want  of  sufficient  precantioQ,  hut  the  neg- 
lect or  fault  was  either  inscrutable,  or  equally  imputable  to  both 
parties.  In  this  case,  of  blame  exiating  which  is  undiscoverable, 
the  marine  law,  by  a  rutticum  Judicium,  apportions  the  loss,  as 
having  arisen  equally  by  the  fault  of  both  partien.  (<!)  The  rule 
is  universally  declared  by  all  the  foreign  ordioances  and  jurists  ; 
and  its  equity  and  expediency  apply  equally  where  both  parties 
are  to  blame,  and  where  the  fault  cannot  be  detected.  But, 
according  to  the  English  and  American  rule  in  the  courts  of  com- 
mon law,  if  there  be  fault  or  want  of  care  on  both  sides,  or  with- 
out fault  on  either  side,  neither  party  can  sue  the  other,  (e)  The 
general  rule  of  the  maritime  law  is,  to  make  the  ships  contribute 
equally,  without  regard  to  their  relative  value,  and  Valin  con- 
Eiders  this  to  be  the  shorter,  plainer,  and  better  rule.  (/)  There 
has  been  much  difference  in  the  codes  and  authorities  in 
maritime  law,  whether  the  cargo,  as  well  as  the  *  ship,  was  *  232 
to  contribute  to  the  loss.*    Valiu  contends  that  the  con- 

[^  CMtbc,  Ui  et  ContnoMi  d«  1m  Mer,  SS ;  The  Woodrap-Slmi,  S  Dods.  8G ;  Tlie 
Dc  Cock,  EDg.  Adm.  18,  9 ;  The  Am.  Jurist,  JeDoftrr,  1840,  |xlii.}  464 ;  Le  Nere  b. 
EdlD.  and  London  Shlpjnng  Companj,  Bell's  Coinm.  i.  681,  note,  2ded.;  Reeves  e. 
The  Ship  CoQttitutloD,  Gilpin,  6T9;  Bogers  v.  Brig  lUral,  EHstrict  Court  of  How. 
L««  Reporter  for  Hsj,  1846,  p.  38.     [See  2S2.  n.  1,  (a).] 

lei  TuderpUnk  v.  Miller,  1  Moodj  &  M.  ISO;  Vennall  o.  Gamer,  1  Crompt  & 
X.  21 ;  gimpwHi  D.  Hftnd,  6  Whuton,  811 ;  Stor^,  J.,  in  the  cue  of  the  Puagon, 
PbiDip*  on  Ins.  U.  188 ;  Abbott  on  Shipping,  by  Btory,  ed.  18:«,  p.  364 ;  [ArcUo  Eire 
ha.  Co.  c.  Austin,  69  N.  T.  470 ;  Lord  i>.  Usxeltine.  07  Me.  800.] 

(/)  Comm.  li.  166.  Tlie  Hkriue  OrdinnncB  of  the  city  at  Rottetdmm,  in  1721, 
dsektes  that  the  damagu  resulting  from  collisions  of  ships  shall  be  borne  equallj, 
uoteM,  indeed,  the  coUiaion  happened  by  deiign,  or  any  remttrkable  fault,  and  then 
the  gaWtj  part;  most  bear  the  whole  lou.  Ord.  of  Rotterdam,  sec.  206,  2ue.  Tha 
Ordinance  of  Hamburg,  of  ITSl,  lit.  8,  is  to  the  lame  eflect,  though  eren  still  nar- 
rawer  In  the  exception.  Tlie  losR,  nnder  that  ordinance,  is  assessed  as  a  common 
aierage  upon  both  Teasels,  freights  and  cargoes,  and  is  to  be  borne  one  half  by  each 
tend.  The  foreign  Uir  and  the  sentence  of  a  foreign  marine  court,  tn  a  case  of  col- 
Eium  within  tta  jurisdiction,  and  in  a  proceeding  tn  rem,  are  conclusive  at  to  the  fact 
and  hnltleMnMs  of  the  coUttjon,  and  of  the  apportionment ;  (2  Phillips  on  Ins.  2(1  ed. 
1S2;  Smith  IT.  Condrj,  1  How.  28;)  and  where  there  is  noproof  of  negligence  on  the  ' 
part  of  the  muster  or  crew  of  the  damaged  ship,  the  loaurer  Is  liahle  for  damages 
occationed  hj  collision.  Steven*  ft  Benecke  on  Average,  b;  Phillips,  S68 ;  Peters  t>. 
Warren  Ins.  Co.,  oiih  mfra,  S02. 

'  CeHiam.  —  (a)  With  regard  lo  tlu  Ap-  them.  Staloback  v.  Rae,  14  How.  582] 
forHimmeU  of  Lou.  — At  stated  on  the  The  Jame*  Gray  u.  The  John  Fraser,  21 
Uat  page,  when  neither  party  is  in  fault,  Bow.  184,  194  ;  Union  Steamship  Co.  v. 
the  law  iMve*  tbe  parties  where  it  flod*    New  YoA  ft  Va.  Steamship  Co.,  24  How. 
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tribntion  is  only  tMtween  the  ships,  and  that  the  cargoes  are  totall; 
excluded  from  the  benefit,  as  well  as  from  the  hnrden  of  contii- 

907.    Other  IntUiDcei  of  the  nalicamju-  care  and  caation  on  liia  part,  tht  nnlK' 

tfici'uain  tliecaaeof  imdiscovembleUanie  tune  would  not  bave  bappeiMd.   twSi. 

menUoDed,  231.  vUI  be  found  in  Bay  b.  Wamian,  6  C.  B.  n.  a.  673 ;  W*)M  > 

Le  NeTe,  2  Shaw'i  Scotch  Appeal*,  89fi;  London,  Brighton,  Sec  C.  R.  Co,  Bur. 

Vauz  c.  Shaffer,  The  Immaganda  Sara  tc  Euth.  424,  428 ;  14  W.  K.  3S&.   IV 

Clarina,  8  Moore,  F.  C.  76;  The  Seringa-  rnle  Udd  down  in  ToS  v.  Wamiii  bM 

patam,  3  W.  Rob.  606;  3  id.  S8;  6  Notei  been  crlticiied  and  inx>iioaiiccd  iouKlia 

of  Caiea,  01 ;  S  id.  165;   The  Saxonis,  Mmpli^  e.  Deane,  101  Man.  466.    Tbm 

Lneb.  410;  The  Catherine  tt.  Dickinson,  are  American  caiet  to   the  dect  Ikt 

17  How.  170 ;  Chamberlain  v.  Ward,  21  negligpnce  on  the  part  of  the  pUglil 

Id.  648;  The  Ora<r  Eagle,  9  Wall.  606;  doet  not  exonerate  the  defendant  Inm 

The  Brig  tUval,  1  Sprague,  128. 2>  liability  for  hia  suhMqnent  ne^gent  iM 

In  like  manner  the  owner  of  thecal^  Auitin  n.Kew  Jersey  St.  Co.,  48N.y.7&; 

OD  one  of  the  Tetaela  in  fanlt  can  recorer  Neediiam  v.  San  Frandaco  &  S.  J.S.&. 

halfof  biidamftgei  In  a  caiue  of  collision  S7Cal.  409;  Flynn  r.  San  FrandKoiS- 

agalnit  tbe    other    tmuI,    The   Milan,  J.  R.R.,40Cb1.14;  Fltchif.Faci&cB.It., 

Luih.  888;  SI  L.  J.  n.  s.  Ad.  105;  al-  46M0.S22.    In  other  CMea  the  V^liir 

tliongh  the  cargo  li  not  liable  to  be  tned,  ezlits  If  the  defendant's  neg^ixenos  jn- 

even  if  belon^glotheowners  of  the  res-  ponderatea  oTer  that  of  the  plaintiff.  CU- 

•el.  The  Victor,  Lash.  72;  see  also  Lash,  cago,  Bnriington,4QmncyR.R.r  FijM 

408 ;  The  Roeclilf,  88  L.  J,  m.  a.  Ad.  66 ;  49  lU.  499.     See,  generally,  New  Jmef 

further  tiian  that  It  Is  llaUs  to  be  seiied  ExpreH  Co.  r.  Nichols,  S8  M.  J.  (4  Trooa) 

in  order  to  proceed  hi  mm  against  the  434;CleTelanajiritUbiirga.R.v.Bawta, 

freight  which  is  a  lien  npon  It,  The  Leo,  66  Peon.  St.  393;  I>etroU  &  ICnwsakss 

Lush.  444;  Stewart  r.  Rogerson,  L.  R.  6  R.  R.  v.  Yan  Strinburg,  17  Hlch.  99. 
C.  P.  424.  T&anfeo/'daMa^sincaaeiofcoIlitbM 

(b)  Conlributory  f/^igenei.  —  Thv  set-  will  be  fonnd  in  The  Baltimora.S  Wall 

tied  fbrm  of  question  tor  the  Jury  in  the  877,  where  the  earlier  casea  are  dtri ; 

commoit'lawcourtsinEnglandis, whether  [The    Atlas,  93    U.    S.    303;     Swift  k 

the  damage  was  occasioned  entirely  by  Browneil,   1   Holmes,  407.]     As  to  A* 

the  negligence  or  Improper  conduct  of  the  limitation  of  liability  by  the  aet  of  ManA 

defendant,  or  whether  the  plaintiff  him-  8, 1861,  lee  217,  n.  1,  (£). 
self  so  far  contribnted  to  the  misfortune  (c)  tun.  —  In  cases  of  coIUsiaB  Iben 

by  bU  own  negligence  or  want  of  ordinary  is  a  maritime  lien  on  the  ship  in  &alt  fsc 

ai>d  common  caro  and  caution,  that,  but  the  damsge.     Sach  a  lien  does  not  in- 

for  such  oegligeDce  or  want  of  ordinary  elude  or  reqoira  poasestion,  but  Is  a  eUa 

z)  The  text  ai»d  note  are  further  sup-  oneofmntnal  debts.  The  fault  m^  cos- 
ported  by  The  Margaret,  6  P.  D.  78;  tittelther  in  aTlolationof  ai^pilatiaaor 
The  Clara,  102  U.  8. 200 ;  The  North  Star,  In  poiidTe  negligence ;  but  in  eithar  case 
106  TJ.  S.  17;  The  Stoomvaart  Maa^  It  must  have  contributed  to  dw  tajny. 
•obappy  Nederland  v.  The  P.  &  O.  Steam-  The  Backhont,  0  P.  D.  163 ;  Beal  a. 
ship  Nar.  Co.,  7  App.  Cas.  706,  and  caaes  March^  6  L.  R  P.  C.  S16.  Aa  to  what 
itifra.  In  the  last  two  cases  It  was  held  constitutes  ineTitable  accident,  aec  The 
that  the  judgment  In  case  of  mutual  fault  Pladda,  2  F.  D.  34 ;  Doward  v.  Idndsay. 
should  be  for  the  stun  necaMary  to  make  6  L.  B.  P.  C.  SS8 ;  The  Virvo,  86  L.  T- 
the  loet  equal,  and  that  the  ease  ww  not  610;  Stew»K  v.  The  Anttria,  7  8«w.  <Si 
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baUon  in  the  caae  of  siu^  k  disaster.     Bat  io  La  Neve  v.  £din- 
burgh  and  Lomdtm  Shipptng  Companjf,  the  cargo  of  the  ship  tlutt 

BpoQ  tbB  ihip  to  be  ouried  inta  dfect  hj  ooort  win  not  enforae  a  fcraign  manic^Bt 

l^il  procsM,  Mxl  H  MKia  ■■  it  11  carried  law,  or  g^ve  a  ranedr  in  tb«  ihap*  M 

iiiliiilTii  llij  »iiiiiiiuliinr"  nM.il  iiJiti*  danagcaia  n^ACt  o(  an  act  whkta  ao- 

liMk  Io  Uw  period  wIkd  it  Bnt  aHadiad  owding  to  in  own  [>iiici)iie«,  nt*,  i;0, 

HantKT  V.  Bell.  The  Bold  Biicc)en«li,  7  n.  I,  impoM*  no  liabili^  oo  tbe  penun 

Ho(>«,  F.  C.  287,  2B4 ;  lee  2SS,  n.  I,  {b) ;  bom   wbom  the  daooagM  an  daintnl. 

Tbe  Bock  Iilaod  Bridge,  8  WalL  218;  The   Halley,   L.   R.  S  P.  C.   IBS,  ■Mi; 

Edwatdt  D.  The  Siocklm,  Ciabbe,  580.  leoening  a-c.  L.B.BAd.&Ec.>.    lu 

Compare  The  Two  Ellen*,  L.  R.  3  Ad.  &  tbe  oooree  of  tbo  cylnioa,  however,  ionic- 

Be  845,  367.    Like  other  maritiine  liem,  thii^  i>  taid  at  to  tin  pilot  not  being  the 

It  maj  be  loat  bj  negligenoe  or  delay  agent  of  tbe  owner  by  tbe  Euglitb  law, 

where  the   right*  of  diird  partiea  may  and  it  maj  be  that  tbe  Belgian  law  would 

be  Dompromiaed.    The  Bold  Bnccleiigh,  not  be  tuffldent  to  create  that  ralation 

oipra;  ante,  196,  n.  2  i  The  Earopa,  Brown,  with  an  owner  in  England;  but  it  i«  to  be 

t  Loib.  89 ;  2  Hoore,  P.  C.  M.  a.  I ;  The  reniemberad  that  the  Uabili^  of  the  vet- 

Charlei  Amelia,  L.  B.  S  Ad.  4  Ec  8S0;  eel  in  cue*  of  colllalon  doe*  not  depend 

The  Admiral,   18    Law   Rep.   81 ;    The  on  her  being  nnder  the  control  «f  the 

Stecktcd,  avpra.    It  attache*  to  the  veuel,  owner**  agent*,  ai  ha*  jiut  been  *taled. 

■tthongfa  the  owner*  hare  diveated  them-  (d)  Fearfi  in  Tnte.  —  Many  queition* 

•eiTei  of  all  power,  right,  and  antbority  have  eriien  out  of  colUiioiu  between  a 

over  it  fbr  the  time  being  hj  a  charter  veuel  In  tow  of  a  (team  tug  uid  another 

party  amounting  to  a  demise  of  the  iblp.  veiad.    It  ia  laid  to  be  well  lettled  tliut 

Tbe    Ilconderoga,    Swabey,  SIS.      See  canal  boat*  and  barge*  In  tow  ar«  con- 

*l*a  Tbe  Baby  Queen,  Loih.  206.    Per-  ildered  aa  being  under  the  control  of  the 

hap*  the  only  ezcepllon  which  bai  been  tug,  and  that,  therefore,  the  tug  la  liable 

recognized  eT?n  In  En^and  I*  where  a  if  either.  The  Expreii,  1  BlatchC  SSfi; 

]hIo(  U  taken  on  board  by  compninon.  The  Qniukitep,  0  WalL  S66,  971 ;   al- 

'DcondeiDga,  aqira.    Bnt  *ee  178,  n.  1 ;  though  tlie  tug  U  not  a  commoD  carrier 

SIS,  n.  I      In  America  the  lien  ha*  been  aa  regard*  the  ve«*el  in  cluvge,  Brown 

held  to  attach  to  a  public  veaael  of  the  n.  Clegg,63Penn.St.6I;  [The  Margant, 

United  SUtea,  although  the  government  94  D.  8.   4M ;    TrantportaUun  Line  p. 

ii  not  liable  far  tbe  wrongful  acta  of  It*  Hope,  OG  V.  S.  297.]     And  the  *ame  ha* 

•gent*.     The  Siren,  7  WalL  l{i2;  The  been  held  with  regard  to  larger  Te«*el* 

DbtI*,  10  WalL  16 ;  amU,  171,  n.  I.  when  the  maater  of  the  tug  haa  had  entire 

In  a  can  whM«  a  Britieb  ship  wa«  oontrol.    Sturgii  o.  Boyer,  24  How.  110. 

libelled  In  England  (or  a  coUuloo  with  a  Id  England  the  tow  and  the  tug  •eem  to 
be  considered  a*  one  abip,  of  which  the 
motive  power  It  In  the  tug,  and  the  gov* 

charge  of  a  pilot  whom  *he  wa«  compelled  eming  power  in  tbe  tow,  and  for  the  OOO' 

by  Belgian  law  to  employ,  although  by  duct  of  which  the   tow  it   rcaponaible, 

the  Belgian  law  the  (act  that  taking  the  Steven*    v.    Gourley,  The    Cleadnn,    14 

pilot  waa  compnliory  did  not  exonerate  Hoore,  P.  C.  9S;  Maildoz  v.  Flaher,  The 

her.     Tbe  principle  of  the  decialnn  aa  Independence,  lb.   103,    IIS.      See   Hm 

Hated  by  the  court  I*  that  an  Englith  Energy,  L.  B.  3  Ad.  &  Ec.  4ax* 

a^  Tbe  UaWU^of  tvgaod  towretpec-  each  i«  able  In  the  given  caae  to  exemita 

lirtly  depend*  i^ouUieamoant  of  contiaL  over  iUeU  and  oter  the  other.   Ifibetow 
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-was  sunk  and  lost  hy  the  collision  received  the  benefit  (A  Ute 
contribution,  (a) 

9.  Of  a«i>«ni  AT«r«g«.  —  The  doctrine  of  general  average  gro*i 
out  of  the  incidente  of  a  mercantile  voyage,  and  the  duties  which 
it  creates  apply  equally  to  the  owner  of  the  ship  and  of  the  ctigo. 
General,  gross,  or  extraordinary  average  means  a  oontributioii 
mnde  by  all  parties  concerned  towards  a  loss  sustained  by  boum 
of  the  parties  ia  interest,  for  the  benefit  of  all ;  and  it  iB  called 
general  or  gross  average,  because  it  falls  upon  the  gross  amoant 
of  ehip,  cargo,  and  freight.  (6) 

By  the  Rhodian  law,  as  cited  in  the  Pandects,  (e)  if  goods  were 

(d)  This  cue  wu  decided  id  the  Hodm  of  Lordi  in  1824  See  BeU'i  Comn-L 
580-663,  who  liu  collected  and  digealad  the  foreign  mnthoritiei  on  the  lutyeet  Bj 
Ike  Engliili  (t&tute  of  63  Geo.  III.  c.  169,  ihip  ownen  were  protected  &om  toM  b} 
damage  done  to  other  veMeU  witfaont  their  fault,  befond  thdr  prop«rtj  in  the  riitp, 
freight,  apparel,  and  furniture.  The  value  of  the  ihip  doing  the  damage  ii  Itia  pnn 
at  which  ihe  could  be  lold,  aacertained  bj  a  Taloation  and  appraiienienL  Dobrat  f. 
Schroder,  2  Mjl.  &  C.  489.  In  the  cue  of  the  Dundee,  it  waa  held  that/tU*;  ri«a 
of  a  Greenland  iliip  were  liable  to  coDtrihute  in  compeDiation  for  damages  do»  t» 
another  «h1p  bj  coUiaion,  aa  appurttnanaet  to  a  ahip  of  that  character.  The  DandM, 
1  Hagg.  Adm.  109. 

(A)  Partiaiiar  average  ii  the  tome  aa  partial  Iota,  and  ia  to  be  borne  bj  the  paitin 
immediatety  intereited.  Primage  amlaceragt,  whicli  are  mentioned  in  billi  of  lading 
mean  a  imall  compeniation  or  duty  paid  to  the  maiter,  over  and  above  the  fiei|[ht, 
for  hit  care  and  trouble  aa  to  the  good*.  It  belong*  to  him  of  right,  and  it  ■  not 
ondentood  to  be  covered  tj  the  policy  of  iniurance.  For  these  cliargea,  *t  well  u 
fbr  freight,  the  master  has  a  lien  on  the  cargo.  Park  on  Ins.  c.  6,  ISl;  Brtl  «. 
Saunders,  1  Dani.  A.  Lloyd,  183. 

[c)  Dig.  14. 2. 1.  TbU  Ilhodian  law  is  dUcuwed  In  the  Pandect*  by  Faalti*,  F^ia- 
ian,  and  other  eminent  lawyer*.    It  forms  the  inbject  of  the  distinguished  cominsii- 

I*  lathed  to  the  dde  of  the  tug,  or  it  for  v.  The  Uluf,  3  Woods,  667;  The  Maris 

any  other  reason  under  her  complete  con-  Martin,  12  Wail.  SI  i  The  Jane  Bacoa, 

trol,  there  is  but  one  vessel,  and  that  a  27  W.  B.  SC.    See  The  Civllita,  103  O.  & 

steam  vetsel,  and  the  liability  is  in  the  699.     See  fhrther,  The  Belknap,  2  Low. 

one  who  has  control  of  the  tng.     The  SSI;  Smith  u.  St.  Lawrence  Tow  Beat 

Herbert   Manton,   14  Blatchf,   37  ;   The  Co.,  6  L.  R.  P.  C.  808.     The  liability  to 

CUrita,  23  Wall.  1 ;  Union  Steamship  Co.  third  persons  depends  upon  the  ordinary 

D.  Owners  of  the  Aracan,  6  L.  R.  P.  C.  common-law  rules.     If  both  are  in  &alt, 

127.    Bnt  in  so  far  a*  a  tow  has  freedom  they  are  Jointly  atid  severally  liable,  and 

of  action,  it  is  bound  to  exerdse  reaaona-  tlie  decree  will  be  against  each  for  halt, 

ble  skill  and  care,  it*  main  duty  being  to  with  leave  reserved  to  collect  from  either 

fbllow  the  manwavres  of  the  towing  ret-  what  cannot  be  collected  from  the  other, 

ael.    In  such  case  the  question  is  one  of  The  Sterling,  lOS  U.  8.647;  The  Atlss, 

fact,  as  to  whose  negligence  or  want  of  S3  U.  S.  302 ;  Cuddy  p.  Horn,  48  Mich, 

skill  caused  tbe  damage.    The  ArcUc  Fire  696 ;  Dougherty  v.  Btea 

Iiw.  Co.  s.  Auitin,  SON.  T.  470;  WesthoO  Fed.  Rep.  3B7. 
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[hrown  overboard,  in  a  case  of  extreme  peril,  to  lighten  and  save 
the  shipf  the  loss,  being  incurred  for  the  common  benefit,  was  to 
be  made  good  by  the  oontribatiou  of  iiIL  The  goods  must 
not  be  swept  away  by  the  violence  of  the  waves,  *  for  then  *  238 
the  loss  &11b  entirely  upon  the  merchant  or  his  insurer,  but 
they  must  be  intentionally  sacrificed  by  the  mind  and  ^ency  of 
man,  for  the  safety  of  the  ship  and  the  residue  of  the  ca^o.'  The 
jettison  must  he  made  for  sufficient  cause,  and  not  from  ground- 
less timidity.  It  must  be  made  in  a  case  of  extremity,  when  the 
ship  is  in  dauger  of  perishing  by  the  fury  of  a  stQrm,  or  is  laboring 
upon  Tochs  or  shallows,  oi  is  closely  pursued  by  pirates  or  enemies  ; 
and  then,  if  the  ship  and  the  residue  of  the  cargo  be  saved  by 
means  of  the  sacrifice,  nothing  can  be  more  reasonable  than  that 
the  property  saved  should  bear  its  proportion  of  the  loss.  The 
doctrine  of  general  average  is  one  of  those  rules  of  the  marino 
law  which  is  built  upon  the  plainest  principles  of  justice  ;  and  it 
has,  accordingly,  recommended  itself  to  the  notice  and  adoption 
of  all  the  commercial  nations  of  the  world.  The  title  in  the  Pan- 
dects, Zte  Lege  ^hodia  de  Jactu,  has  been  the  basis  of  the  ordi- 
nances of  modern  Europe,  on  the  subject  of  general  average  ;  and 
the  doctrine  of  jettison  was  transplanted  into  the  Roman  law  from 
the  institntes  of  the  ancient  Rhodians.  A  jettison  is  only  permitted 
in  cases  of  extreme  necessity  ;  (a)  '  and  the  foreign  ordinances  (&) 
require  that  the  officers  of  the  ship,  and  the  eupercai^o,  if  on 
board,  should,  if  practicable,  be  previously  consulted  ;  and  if  the 
master,  in  a  case  of  fahie  alarm,  makes  a  jettison,  there  is  no  con- 
tribution. The  master  is  responsible  for  the  due  exercise  of  hid 
own  judgment  in  the  case  of  a  jettison.  He  has  the  authority, 
and  if  be  shows  a  necessity  of  the  sacrifice,  he  will  be  excused, 
whether  he  follows  the  advice  of  the  crew  or  not.  Tho  crew  of  a 
vessel  are  not  authorized  to  make  a  jettison  of  any  part  of  the 
cargo,  even  in  a  ease  of  distress,  without  the  order  of  the  master. 
This  is  the  general  rule,  without  reference  to  extreme  cases,  (c) 

tarie*  of  P«ckhi>  mnd  Tinniui,  in  th«  treMise  Ad  Rem  Knnticftin,  and  of  a  traatlie  of 
Bynkeraboek;  and  it  hai  receiT«d  moit  ample  illuitrations  in  Ihe  dioertalioni  upon 
it  l>7  nantrrDiH  odier  cnTtliaiu.ainnng  whom  may  be  ulected  Emerigon  aod  Abbott' 
^}  Sir  Wm.  Scott,  in  The  Oratitudine,  8  C.  Bob.  810. 

(&)  Lnwi  of  OI«roD,  art.  8;  of  WUbay,  art.  20,  21,  36;  Coninlat  de  U  Her,  IL 
c  99 ;  Code  de  Commerce,  art.  lia 
(c)  The  Nimrad,  Waia,  14,  Ifi. 

>  8ee384,n.  1. 
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A  regular  jettison,  eaya  Etnerigon,  ia  that  which  takes  place  with 
ordei',  and  without  confusion,  and  is  founded  on  previous  dehbert- 
tioD.  Consultation  is  not  indispensable  previous  to  tlie  sacnficA. 
A  case  of  imminent  dan^r  will  not  permit  it.  But  it  most  appear 
that  the  act  oocasionitig  the  loss  vas  the  effect  of  judgment  and 
will ;  and  there  may  he  a  choice  of  perils  when  there  is  no  poea- 
bility  of  safety.    There  must  be  a  certain  loss  volaatarilj 

*  2S4    incurred  for  the  common  benefit,  and  it  *is  Dot  necessuy 

that  the  vessel  should  be  exposed  to  greater  danger  than 
she  otherwise  would  have  heen.  To  avoid  an  absolute  shipwreck, 
it  may  sometimes  be  necessary  to  run  the  vessel  ashore  to  a  place 
which  appears  to  be  the  least  dangerous,  and  that  will  form  a  case 
of  general  average,  (a)  The  irregular  jettison  ia  valid,  for  it  takes 
place  in  the  instant  of  a  danger  which  ia  imminent  and  appalling, 
and  when  all  formality  and  deliberation  woald  be  out  of  season, 
or  impossible.  All  acts  are  precipitate,  and  commanded  by  that 
sense  of  self-preservation  when  life  is  in  jeopardy,  which  ii 
irresistible,  and  sways  every  consideration.  Such  a  jettison  is  a 
species  of   shipwreck,  and  is  called   lemitumfragium  (() '    The 

(n)  Simi  V.  Gainer,  i  Binnej,  613;  1  Emerigon,  408.  TufK  u^i,  that  durmf 
the  tixty  yeut  he  iraa  a  magiitnito  in  tlie  Coiuulat  of  [he  Ses,  at  Genoa,  he  met  with 
onljr  four  or  Ara  caaei  of  a  regular  jettiioD,  and  tfaej  were  luapUioni  bj  reiaoB  ii 
their  Terj  formalitiai. 

(i)  CoDJUlat  de  la  Her,  c  S84 ;  Targa,  c  C8 ;  Caaaregli,  Diic.  4fi,  n.  2a 

1  Gaitnd  Aptrayt,  —  (a)  Neeanlj,  ir^.  biaid  that  it  mmt  be  [irMiinMd  that  bll 

— If  the  muter  wax  comptlent  for  liii  dediion  waa  wUely  made  in  the  abMK< 

place;  if  an  emer^nej  aetuall^  eiiited  of  proof  to  the  contrary.    The  priadplt 

calling  for  a  deeliion  whether  to  make  a  thai  the  immediate  caiue  of  the  Mctifle* 

jettiion.  it  he  appears  to  hare  aniTed  at  romt  be  tlie  Innarigabilitr  of  the  t«imI, 

hi«  decision  with  dae  delibention,  \>j  a  and  that  it  matt  be  made  with  tht  otject 

(air  eierciM  of  hli  ikill  and  diicretion,  and  modTe  of  obtaining  piwanl  MIM7, 

with  no  nnreuonable  timidity,  and  with  haa  been   held  to  exclude  a  cbin  fw 

an  honeat  inteDt  to  do  bU  dutf,  the  law  contribation  in  a  Ter7  hard  caie,  when 

doei  not  teem  to  go  behind  hii  detenni-  goods  were  thrown  overboard  to  make 

nation  of  what  wu  neceraarj  for  the  room  for  peiaons  taken  on  boaid  fraa  a 

common  aafei;.    (Compare  SOS,  n.  1,  [d\.)  sinking  ship  while  the  jettison  was  going 

lAwrence  f.  Mlmum,  IT  How.  100, 110;  on.    Two  jodgea  dissented,  and  delircred 

DnpontdeNemoorsD.Van(«,IBHriw.lfl2',  a  terj  convincing  opiBf)»i.     Dtlner  *' 

Patten  c.  Darling,  1  Cliff.  254,  264.    But  New  England  Hut  Ins.  Co.,  14  AUtn, 

see  Myers  e.  Baymore,  10  Penn.  St.  114.  8OO.1' 

In  The  Star  of  Hope,  B  Wall.  S08,  2.^1,  it  The  sniwartUassa  of  the  ship  at  the 

x'  It  ha«   been    held    that    dninsges     extinguish    fire    after    the  voyage  was 
cansed  by  water  poured  on  the  «a^o  to    onded  and  part  «f  the  eufo  ducherged 
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ORptain  must  first  begin  the  jettison  with  things  the  least  aeaea- 
Baiy,  the  most  weighty,  and  of  least  value,  and  uothiiig  but  the 

commencemeDt  of  the  Tojage  1*  Dot  a  whan  tbe  cammniiitf  of  intarMt  ccajed, 
GODditioD  precedeDt  to  Um  ■hlppar'*  U»  and  the  Amerion  courU  hKTe  carried  die 
biliLj  tor  general  average,  aUhouEb.  if  tlie  doctrine  of  gEaenil  avenge  farther  than 
loM  was  caused  by  the  nnaeavDrthineu,  the  Engluh  in  theve  inatancea.  It  ii 
itvouli)  be  a  good  defence.  Schloai  b.  donbtftil,bo«eTer,  whether  Bevau  it.  Bunk 
Ueriot,  14  C.  B.  h.  ».  69.  In  general,  of  U.  8.,  in/  23d,  d.  (a),  would  be  foL- 
wltara  a  Jettiaon  i«  Tendared  neceaaur  by  lowed  even  in  America.  HcAndrew*  v. 
an;  fault  or  breach  of  contract  of  the  Thaiclier,SWalLU7,ST3;  Nelson  D.Bel- 
maater  or  ownen,  it  muit  be  attributed  moot,  21  N.  Y.  86;  GoodwiUie  e.  Mc- 
to  tbal  ratlicr  than  to  the  sea  peril  which  Carthy,  46  111.  166,  180.  In  Eogland  it  i« 
concnra  in  prodncing  the  neoeadty.  Tbe  denied  thai  all  ezlraordinarj  eipeniea 
Fortamontb,  0  WaU.  682,  684.  Compare  incurred  for  the  purpose  of  coutlDiiing 
217,  n.  1 ;  Lawrence  o.  Mintnro,  IT  How.  the  vojage  are  to  be  contributed  for.  For 
100,  111.  The  peril  muat  be  a  aea  peril,  luatance,  wlien  the  cargo  hai  been  landed 
Slater  v.  Bayward  Rubber  Co.,  26  Conn,  and  la  in  aafety,  and  it  ia  a  matter  of 
128;  infra.  indiSerence  to  the  owner  of  the  cargo 
(b)  Comiauaiiig  ef  Interat.  —  Tbe  Am-  whetlier  bit  goodi  are  forwarded  in  the 
eiican  and  Eugliali  caaea  agree  that  there  aanie  or  another  ahip,  and  it  ia  poaailile 
muat  be  a  connuoity  of  peril  and  bene-  to  aend  them  forward  In  another,  it  la 
fiL  And  contribution  would  not  be  com-  aaid  that  no  part  of  h[«  adventure  ia  in 
palled  between  atnngera  who  were  not  peril,  and  that  he  )«  not  liable  to  general 
united  in  a  common  adventure.  Tboa,  average  for  inch  eipeniea  afterward*  in- 
wbere  the  cable  of  a  veaiel  ia  cut  by  ita  curred.  Wallbew'  v.  MaTrqjani,  L.  R.  6 
crew  to  prevent  an  apprehended  colUaion  Ei.  116;  Eallett  n.  Wigram,  0  C.  B.  580, 
with  another  veaiel,  tbe  latter  doei  not  601 ;  Kemp  v.  Halliday,  6  Beit  &  S.  72B, 
Gontribnte.  The  principle  ia  tbat  the  748;  Jobr.Langlon,  6  El.  &  BI.7T9,  792; 
maater,  iein«aenting  all  the  aggregate  Id-  Moran  v.  Jonea,  7  EL  ft  BL  623,  6S3; 
KraatabyhoMing  that  office,  haa  the  right.  Wilaon  d.  Banic  of  Victoria,  L.  B.  2Q.  B. 
fal  power  to  judge  aa  to  the  aacriflue  of  208 ;  (Power  v.  Wliitmore,  pott,  236,  ia  re- 
one  of  the  inlereata  which  he  thoa  repre-  ferred  to  in  Dent  v.  Smith,  L.  R,  4  Q.  B. 
•enta,  tor  the  benefit  of  the  othera;  hnt  414,460.)  But  in  Kelaon  u.  Belmont,  auf., 
not  tor  niars  atrangera  whoae  property  where  Job  v.  Langton  and  Moran  r.  Jones 
baa  not  bean  uonflded  to  hia  care.  Tbe  were  conaidered,  it  waa  aaid  that  if  tlie 
John  Perkina,  21  Law  Rep.  87.  Wben  enterpriae  ia  not  abandoned,  and  the  prop- 
ilie  whole  or  a  part  of  the  cargo  haa  been  ertj,  although  aeparated  from  the  reat,  la 
landed,  nice  quaationa  have  ariaoi  aa  to  atill  under  the  control  of  the  niaater  of 


were  to  be  made  good  by  general  aver-  ing  engine.    Robinaon  u.  Price,  2  Q.  B.  D. 

age.     Whilecroaa  Wire  Co.  v.  Sarill,  8  296.    In  Pirle  e.  Middle  Dock  Co.,  ntpra, 

Q.  B.  D.  663 ;  Fine  d.  Middle  Dock  Co.,  it  U  aaid  that  the  baaia  of  the  rule  aa  to 

44  L.  T.  426{  Siewart  «.  W.  I.  ft  Paa  general  average  ia  aimply  a  ruie  of  prop- 

Sleamahlp  Co.,  8  L.  R.  Q.  B.  S62.    See  erty,  but  the  better  tendency  would  aeem 

Acbaid  r.  Ring,  31 1,.  T.  647  ;  Schmidt  n.  to  he  to  reat  it  upon  implied  cootract- 

RayalMailEteamahlpCa,  46L.J.  Q.  B.  See   Judgment  of    CoL-kburn,   C.  J.,  in 

■46;  Nimick  d.  Holmea,  26  Pena  81.866.  Atwood  c.  Sellar,  4  Q.  B.  D.  342;  Whlls- 

8o  of  cargo  ttied  tx  fbel  to  na  a  pnmp-  croaa  Wire  Co.  ■>.  Savill,  lupra. 
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greatest  extremity  would  excuse  the  master  who  should  com- 
meace  the  jettisou  with  money,  and  otiier  precious  parts  of  the 
cargo,  (c) 

(c)  Code  de  Commeica,  art.  411.    EoMrigoa,  i.  609,  bu  bMotifallr  fflMtnted, 
from  JuTenul,  tile  growlii  and  proKRU  of  mn  irregnUr  jettiMiD,  and  that  unmiixnt 
danger  and  absoriiiiig  terror  which  Jiutif  J  iL     At  flnt  the  ikill  of  tbe  pilot  full  :  — 
Nullam  prudentia  caoi 
Beclorii  conferret  opem. 
Catullut  become*  TBttku  with  [error  a*  the  danger  preHM,  and  at  iMt  he  akf : — 
Fundite  qius  mea  snnt  — 
Pracipiiare  ToIeiupiilcherrima.~JiinnaI,  Sat.li, 

the  f euel,  and  liable  to  be  taken  agUo  ling,  1  CliS  2M.    The  qaeatioo  la  tnaUd 

on  board  (ur  the  purpoie  of  proiecuting  ai  open  in  Stepheni  r.  Broomleld,  The 

the  royage,  the  common  Intemtremaini,  Great  Paciflc,  L.  R.  2  P.  C.  518,  &»; 

and  that  whatever  U  done  for  the  pro-  Maclachlaa  on  Shipping,  c  14,  p.  570. 

tection  of  tJiat  common  intereat,  ihonld  When  the  article  ucriltced  Ii  the  canw 

be  dona  at  the  common  expenie.    See  of  the  danger,  itretpediTe  of  a  peril  ot 

abo  McAndrewi  v.   Thatcher,   3  Wall  the  eei,  b>  iu  the  cue  of  cotton  taking 

S47,  S7S;  Goodwillie  d.  HcCarthj,  45  IU.  fire  b;  spootaoeoni  comhniiion  tttm  in- 

188i  Starof  Hope,eWall.203,23S;  Dil-  heTentdefect,it  would  not  be  contribnted 

worth  c.  HcKelvj-,  SO  Mo.  149. x*  for;  and  it  it  thought  in  England  that 

(e)   Voluntary  Sacrifia,  —  The  caae  of  what  ii  properlj  called  wreck  ibould  be 

Tbe  Columbian  Li«.  Co.  o.  Aihbj,  23fi,  dlaaUowed  for,  and  luch  li  the  practise  of 

n.  (d),  >■  to  the  voluntary  itranding  of  average  itaten  tliere.    Jobiuoo  o.  Chap- 

the  ahip,  hai  been  geneiallj  followed  and  man,  16  C.  B.  n.  a.  663,  681 ;  Slater  v. 

approved  in  America.  Meritliewv.  Samp-  Hayward    Rubber    Co.,    26    Coan.    138. 

•on,  4  Allen,  192;   Rathbona  v.  Fowler,  Taking   wreck  in  the  aenie  of  artide* 

6  Blatchf.  294 ;  Mutual  Safety  Int.  Co.  d.  which  have  already  lott  all  valnc  at  tbe 

Cargo  of  the  Ship  George,  Olcott,  Ad.  8S,  moment  of  tbe  tacriflce,  i/iavtd  llB^  the 

IGI;  StuEgesi  d.  Carj,  2  CarCii,  50;  Bar-  propoiition  leenx  Lidisputsble.    But  the 

nard  v.   Adam*,  10  How.  270;   Star  of  languageof  the  above  catea,  and  of  Doer, 

Hope,  e  Wall.  203,  282;  Fatten  k.  Dar-  J.,  in  Lee  v.  OiinoeU,  6  Duer,  400,  4n, 

x'  Cfaargei  and  expeniei  incurred  in  pair hiaihipandcontinuethevojage;  and 
tranwhipping  and  forwarding  cargo  were  the  doing  lo  wai  conudered  a  volontair 
held  not  lubjecti  of  general  average,  bo-  act  of  lacrlfioe  b;  the  maater  for  the  bon- 
ing eipensei  incurred  for  the  purpose  of  efltofallcixicenied,  which  waa  witUn  lb* 
earning  freight.  In  Shuiter  v.  Fletcher,  8  ecope  of  hie  anthorlty,  and  to  the  ezpeoM* 
Q.  B.  D.  418.  Comp.  Hingiton  v.  Wendt,  of  which  all  mnit  contHbute. 
1  Q.  B.  D.  367;  but  In  Atwood  o.  Sellar,  In  accordanoe  with  the  principle  for 
5  Q.  B.  D.  286,  4  Id.  342,  it  waa  held  whichTheJolmPerkin*(»ipni,n.  l,(i))ii 
that  charge*  and  expeniea  neceaaarj  to  cited,  it  lias  been  held  ibat  the  abaodoa- 
enable  a  thip  to  proceed  on  her  voyage,  ment  of  a  tow  by  a  tug,  toaave  the  latter, 
where  ihe  had  been  forced  h)to  port  b;  and  the  aafe  arrival  of  the  latter,  givea  no 
an  act  giving  ground  lor  general  average,  right  of  oontribatlon  to  the  awnen  of  tbe 
were  lubjecU  for  average.  The  charter  tow.  The  Jamet  P.  Donaldaoa,  U  StA. 
party  relieving  tbe  owner  from  Iom  by  Bep.  344. 
peril*  of  the  tes,  he  wa*  not  oUlged  to  re- 
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Before  contribation    takes    place,  it  must  appear    that    the 
goods   saorificed  were   the  price   of  safety  to   the   rest,  and   if 

•ztendi  the  denUl  ol  coDtriliutian  to  cum  itancia,  2  Wm.  Rob.  466  ;  Bjer  e.  PiicBt- 
where  the  value  of  tlie  article  ii  gone  mqua  F.  t  M.  Ins.  Co.,  63  Me.  118;  Tlie 
U  the  moment  of  tacrlflce,  only  becauae  Mary,  1  Sprague,  61;  Stirling  v.  He*aua 
Ihera  ia  no  hope  of  uring  it  bf  any  Phoiphate  Co.,  36  Md.  128. 
eonne.  Thii  line  of  reaaoning,  if  carried  [e]  Lim.  —  The  AmericaQandEpglJih 
ont,  would  aeem  to  exclude  contribalioD  caaea  agree  tliat  the  master  hu  a  Ilea 
of  the  cargo  when  the  iliip  waa  volun-  on  the  cargo  for  contribution  in  general 
t«rilj  (tranded,  contraiy  to  the  caaei  average.  Tiiey  alio  agree  that  the  Ilea 
•bore  dted,  and  indeed  all  contribution  depends  npon  the  poueision  of  the  goods.  ' 
except  In  the  cace  where  some  other  por  Bnt  in  America  the  lien,  allbough  pos- 
tion  of  thecal^  might  have  been  selected,  sesiory,  is  regarded  as  maritime,  and  ia 
for  jettison  instead  of  that  wEiich  was  enforced  in  admiralt;,  like  the  lien  for 
thrown  overboard.  The  anawer  seemi  ^ight.  Atite,  228,  a.  1 ;  Cutler  v.  Rae, 
to  be  that  the  deslmction  of  the  thing  for  7  How.  129,  TS2 ;  8  How.  016 ;  Baga  of 
which  contribntion  is  claimed  Is  an  ao-  Linseed,  1  Black,  108,  113;  Dnpont  de 
compllshed  bet,  and  it  was  oertiJnIy  Nemours  e.  Tance,  tfi  How.  162,  ITI; 
brought  about  bj  a  volunlarjr  act,  where-  Mutual  S.  Ins.  Co.  v.  Cargo  of  the  Ship 
■•  it  cannot  be  eertaia  that  It  would  have  George,  Olcott,  89,  167.  In  Dupont  De 
been  deatrojed  if  it  had  not  been  sacri'  Nemonrs'  Case,  supra,  the  owner*  of  the 
llced,  it  is  onlj  very  probable.  The  gir-  cargo  were  allowed  to  maintain  a  libel 
Ing  up  the  possibilii;  of  escape  it  the  against  the  vessel  in  admiralty  for  can- 
equity  on  which  the  claim  is  founded.  IribuCion,  and  !n  Fitzpatrick  c.  600  Balet 
Opinion  of  HoObuin,  J.,  6  Doer,  400,  of  Cotton,  8  Benedict,  42,  the  owner*  of 
418,  and  cases  first  cited  in  (c)  of  this  tlie  vessel  obtained  a  decree  sgainat  the 
note.  I*  cargo.  Bee  also  The  John  Perkins.  21 
(i/)  Sob  D^  Objo.  —  The  author's  Ian-  Law  Rep.  87, 96 ;  Dike  v.  The  St.  Joseph, 
gnage,attbabeginningi>fp.  242,  has  been  6  McL.  678.  The  English  courts,  on  the 
thought  to  require  the  qoallflcation  that  a  other  hand,  consider  the  master's  lien  to 
ease  for  general  average  only  arises  where  be  a  cnmmnn-law  lien,  which  Is  not  eo- 
|MJt  of  the  cargo  has  been  sold  in  order  forced  in  admiralty.  But  the  admlralQ' 
to  defray  expenses  or  repair  losses  which  courts,  although  they  will  not  directly 
•re  of  themselves  of  the  nature  of  general  enforce  it,  will  not  set  it  aside  and  annul 
average;  and  that  where  a  sale  of  part  of  It  when  It  comes  before  them  incidentally 
the  cargo  hat  been  effected  fn  order  to  In  theprogreasof  acauaeoverwhich  they 
pay  bjr  the  repnlring  parllcnlar  average  take  jurisdiction,  u,  for  instance,  a  libel 
loMet,  the  ship  owner  will  alone  be  liable  by  a  respondentia  bondholder.  Cleary  v. 
to  the  owners  of  the  goods  so  told.  Tn-  McAndrew,  Cargo  ex  Galam,  2  Moore, 
dor's  L.  C.  on  Merc.  &  Mar.  Law,  note  to  P.O.  i(.«.21S, 236  (explaining  Conatancls, 
Birkley  b.  Presgrave,  04,  citing  Powel)  d.  2  W.  Rob.  487  ;  The  North  Sur,  Lush. 
Ondgeon,  Ac,  pom,  302,  n.  (h] ;  Hallett  r.  46)  ;  The  Soblomsten,  L  It.  1  Ad.  &  Eo. 
Wlgram,  0  C.  B.  680.     See  also  U  Con-  293,  301. 

»■  The  English  rule  as  stated  is  snp-  the  msster  at  the  lime  as  hopeleasly  lott, 

ported  in  Shepherd  r.  Kottgen,  2  C.  P.  D.  and  was  cut  away  to  save  the  vessel  and 

586,  where  ft  was  found  sa  a  fact  that  the  cargo,     Comp.  The  Mar^arethe  Blanca, 

mast  was  practically  lost   when  tt  was  12  Fed.  Rep.  738;  B.  o.  14  Id.  69. 
eat  aw^*,  tbait|^  It  wm  not  regarded  by 
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*  285  *  the  ship  be  lost,  notvithatanding  the  jettison,  there  wiQ 

he  DO  ground  for  contribution,  (a)  All  dam^e  arising 
immediiitel;  from  jettison,  or  other  ect  of  neces^ty,  is  to  be  i 
matter  of  general  average,  and,  therefore,  if,  in  cutting  away  & 
mast,  the  cargo  hy  that  means  be  injured,  or  if,  in  throwing  over 
any  part  of  the  cargo,  other  parts  of  the  cargo  be  injured,  the 
damage  goes  into  general  avera^,  because  it  is  to  be  considered 
as  part  of  the  price  of  safety  to  the  residue  of  the  property,  (i) ' 
So.  if  a  ship  be  injured  by  a  peril  of  the  sea,  and  be  obliged  to  go 
'into  port  to  refit,  the  wages  and  provisions  of  the  crew,dnringtlie 
detention,  constitute  the  subject  of  general  average,  accordiogto 
the  decisions  in  New  York  and  Massachusetts,  (e)  Those  decisions 
are  supported  by  the  rule  as  laid  down  in  Beawes,  (ti)  and  they  are 
in  coincidence  with  the  law  and  practice  of  Holland  and  Franoe.(«) 
Lord  Tenterden,  in  his  treatise  on  shipping,  (/)  observed,  that 
the  English  law  books  furnished  no  decision  on  this  point,  and  he 
thought  it  susceptible  of  a  reasonable  doubt,  though  his  opinion 
was  evidently  against  the  justice  and  policy  of  the  chai^  for  con- 
tribution. Since  he  wrote,  the  question  has  been  decided  in  the 
K.  B.  according  to  his  opinion,  and  in  a  case  in  which  he  sustwoed 
and  enforced  a  contrary  opinion  in  his  character  of  counsel,  (j) 
The  result  of  the  decisions  in  Plummer  v.  Wildman  and  Power  v. 

(o)  Fothler,  tit  Arariei,  n.  118.  No  contribution,  if  at  the  time  of  ■aerificbif  tht 
cargo  there  wu  DO  po^bllitj  of  UTing  It.  Crockett  d.  Dodge,  3  Purfleld,  190.  [BH 
•M  234,  n.  1,  (r).]  No  Iou  or  espenie  tt  conaidered  and  ipplied  m  general  aTtragi^ 
unleu  it  wu  intended  to  Mve  the  remaining  property,  and  nnlew  it  accompittbtd  ibe 
otqect.     WillianiB  o.  Suffidk  Ini.  Co.,  U.  S,  C  C.  Mu*.,  Hay,  1B39,  3  Sumner,  Sia 

{b)  H^grath  v.  Church.  1  Cainei,  196. 

(c)  Walden  r.  Le  R07,  2  Caine*,  283;  Padelford  d.  Boudnian,  4  Mail.  618;  PoV 
ter  V.  Ocean  Ins.  Co.,  3  Sumner.  17.  In  Penniylvanln,  it  ii  decided  that  the  vigc* 
and  proviiioni  of  the  crew  during  an  embargo  go  into  a  gEDeml  avenge,  and,  ai  the 
Ch.  J.  observed,  the  criterion  of  general  arerage  i«,  when  the  expeniei  were  "necea- 
nully  and  unavoidably  Incurred  for  the  general  lafet;  of  the  (hip  and  cargo.'  !■>- 
turance  Cnmpany  of  N.  America  c,  Jooea,  2  Binney,  MT.  Tiie  case  of  a  veuel  forced 
into  port  by  tta  perilt  and  damage  to  r^.  would  donbtleM  be  COIuidered  at  eqoallj 
within  ihe  principle.     See  in/^a,  302. 

(<f)  Lex  Mercatoria,  I.  161. 

(e)  Bicard,  N^goce  d'Amiterdam,  280;  Emerigon,  TnM  det  Aaa.  1.  621 

y)  Abbott  on  Shipping,  Gth  Am.  ed.  1846,  p.  002. 

ig)  Power  v.  Whitmore,  4  Mauie  &  8.  141. 

>  Qage  s.  Libby,  14  Alien,  8S1,  367;    lb.  SIO  (21  N.  T.  S6) ;  Thtt  Biif  Umrj, 
Petten  r.  Darling,  1   Cliff.  2Hi  Lee  n.    1  Spragua,  17.    8m2U,b.L 
Grinnell,  5  Duer,  400 ;  Nelion  v. Belmont, 
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WMt7Hore  (A)  ia,  that  where  the  general  safety  requires  a  ship  to 
go  into  port  to  refit,  bj  reason  of  some  peril,  the  vi^es  and 
provisions  of  the  crew  during  the  *  detention  are  not  the  *286 
Hubjeot  of  general  average ;  but  the  other  necessary  ex- 
penses of  going  into  port,  and  of  preparing  for  the  refitting  the 
ship,  by  nnloading,  warehousing,  and  reloading  the  cargo,  are  gen- 
eral average,  (a)  The  coats  of  the  repairs,  so  far  as  they  accrue 
lo  the  ship  alone  as  a  benefit,  and  would  have  been  necessary  in 
that  port,  on  account  of  the  ship  alone,  are  not  average.  Yet,  if 
ihe  expense  of  the  repairs  would  not  have  been  incurred  but  for 
the  benefit  of  the  cargo,  and  might  have  been  deferred,  with 
SHfety  to  the  ship,  to  a  less  costly  port,  such  extra  expense  is 
general  average.^ 

It  has  likewise  been  held,  that  the  wages  and  proviiiiona  of  the 
crew,  during  a  captare  and  detention  fo^  adjudication,  are  a 

(i)  8  UkDle  &  6.  482;  4  Id.  141,  •.  r.  [Sm  Dent  v.  Bmlth,  L,  R.  4  Q.  B.  414, 
460.]  Id  D>  Vani  o.  SaWador,  4  Ad.  Jt  EL  420,  Lord  Denmsn,  >d  that  ctue,  relied 
Dpon  the  niii  print  case  of  Fletcher  v.  Pole,  before  Lord  Manifleld,  In  1769,  and  cUed 
b;  Park  on  !□«.  i.  TO ;  and  alio  in  Robertaoa  r.  Ewer,  1  T.  R.  131.  He  wemed  Ut 
adoiit  that  the  expenae*  of  iragei  mi,  proTiiioni,  In  «nch  caaet,' might  go  into  ooDtil- 
bitfon  u  between  owner*  uid  freigbten,  though  not  as  against  anderwriten.  In 
Cliarietton,  in  Soolh  Carolina,  the  aTerage  of  proTliioni  and  wagea  of  the  crew,  while 
the  Teuel  ia  detained  in  a  port  of  neceBBity,  ti  not  charged  to  the  underwriter!.  The 
En^iah  ml*  ia  the  one  that  preTsila.  Union  Bank  v.  Union  loi.  Co.,  Dudlej,  Law 
tEf-lTL 

(a)  Beawea,  L.  M.  161;  Abbott  on  Shipping,  280,  lit  ed.  Bedford  Com.  Int. 
Compaaj  o,  Parker,  2  Pick.  8,  and  Thornton  t>.  U.  S.  Ini.  CompaDj,  8  Fairf.  160, 
■npporl  the  poaition,  that  the  neceaiaiy  expeniea  of  unloading  and  reloading  the  cargo, 
*beo  a  vettel  ia  forced  into  a  port  to  reflt,  are  to  be  brought  inEo  general  areiage,  for 
tU  pnaooi  concerned  are  intereited  in  the  roeunre*  requisite  to  complete  the  rofage. 
Bat  again,  the  labor  and  board  of  the  master  and  crew,  in  rellCTing  a  reaiel  cwt 
uhne  tn  a  storm,  are  not  the  anl^ect  of  general  average,  or  chargeable  on  the  in- 
■otBr;  though  the  u(ra  hire  and  loss  on  tlie  sale  (rf  ontflls  areganeial  average.  Gtlet 
«.  Eagle  Ina.  Co.,  2  Uet.  \40.  The  case  of  Walden  d.  Le  Ro}',  2  Cainei,  26S,  auome*, 
thit  those  expeoses,  in  inch  a  case,  go  Into  a  general  average ;  and  there  seems  Co 
be  DO  donbt  from  the  cases,  that  where  the  wages  and  proTiBlous  of  the  crew  ai«  to 
be  botne  bj  general  contribution,  thoae  other  expenses  are  eqnall/  a  part  n[  IL  Tlie 
■nrrej  to  ascertain  the  necessiCf  and  extent  of  repairs  at  a  foreign  port  may  be 
•ndered  bj  •  court  of  admirattj,  or  hy  the  American  consul,  or  hj  penoni  voiunta- 
rilj  appointed  bj  the  master,  and  if  the  damage*  were  the  retolt  of  a  peril  insured, 
the  nndenrriten  bear  the  expense  of  the  tarrej.  Potter  v.  Ocean  Ins.  Co.,  8  Som- 
aer,  27, 42.  The  whole  subject  U  disctused  and  the  anthwlties  ooUected  in  AU>ott 
N  Shipping,  Gth  Am.  ed.  Boston,  1848,  G«&-a02. 

>  8tti3S4,n.  1;  Dyer  v.  Flscataqna  P.  14  Allen,  2S1,  388;  WilMin  v.  Bank  oT 
lX,lDt.Co.,6SH«.U8;  Qagae-Libby,     Victoria,  L.  R.  2  Q.  B.  208. 
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proper  Hubjeot  for  general  average  ;  (()  while  in  the  case  of  a 
vessel  detsioecl  by  an  embargo,  they  are  not  so  subject,  and  are 
chargeable  exclusively  upon  the  freight.  («)  The  French  Ordi- 
nance of  the  Mai-ine,  Fothier,  and  Ricard  all  agree,  that  vagcs 
and  provisions  are  not  a  subject  for  contribution  in  the  case 
of  an  embargo ;  and  yet  it  has  been  held,  on  the  other  hand, 

by  the  Court  of  Errors  in  Pennsylvania,  in  1807,  that 
"  237    •  they  were  in  such  case  the  subject  of  general  btct- 

age.  (a)  In  respect  to  the  wages  and  provisions  of  the 
crew,  while  the  vessel  was  detained  at  an  intermediate  port,  by 
fear  of  enemies,  and  waiting  for  convoy,  they  were  allowed  to 
form  the  subject  of  general  average  by  the  courts  in  Holland, 
amidst  conflicting  opinions,  and  after  very  protracted  and  ex- 
hansting  litigation.  (6)  We  cannot  but  lament  the  uncertainty 
and  confusion  which  the  contradictory  rules  on  this  subject  have 
created.  There  is  no  principle  of  maritime  law  that  has  been 
followed  by  more  variations  in  practice  than  this  perplexed  doc- 
trine of  general  average;  and  the  rules  of  contribution  in  dif- 
ferent countries,  and  before  different  tribunals,  are  so  discordant, 
and  many  of  the  distinctions  are  so  subtle  and  so  artificial,  that 
it  becomes  extremely  difiBcult  to  reduce  them  to  the  shape  of  a 
connected  and  orderly  system.  The  French  jurists  complain  that 
their  ancient  nautical  legislation  left  the  question  of  contribution 
very  much  at  large,  and   subject   to   arbitrary  discretion,  and 

(b)  IlicanI,  N^goce  d'AmalcTdBm,  279;  BonUj-Pitj,  It.  4M;  Learoiwartb  a. 
Debfleld,  I  Cainei,  574 ;  KingstoD  d.  Girard,  4  DalL  '274. 

(c)  Robertioii  e.  R<rer,  1  T.  R.  127;  Penaj  v.  New  Tork  IninrKnoe  Conpan;, 
SCkiDM,  166;  H'Bridec.  Marine IninrBUCeConipanj,  7  JolitM.  431;  HafTod*.Le>ta. 
SUarIiD(La.),811. 

(a)  Iniuranoe  Companj  of  North  America  v.  Jonet.  2  Binne7,  UT. 

{b)  Bjnk.  QiuBiL  J.  Priv.  lib.  4,  c.  26 ;  Bjnkenhoek,  la  one  of  the  adjadgad  hum 
which  he  cites,  complalni  that  tlie  exiating  UHgei  had  extended  contribetioii  U 
ereiykind  of  danger,  and  frequent!;  comprehended  wagei  and  proTlitonaof  IhrcKw 
Mi  proper  object!  of  It,  and  that  the  practice  miglit  be  abuaed  to  the  deitrucltoBnrilic 
merchanL  Hi*  hiitorj  of  the  Texalloni  litigation  in  thete  caiet  la  qnite  cnrlmu.  In 
one  of  them,  the  Maritime  Conrt  at  Amiterdam,  In  Novemlier,  10U7,  and  again,  in 
NoTember,  IfiOB,  adjudged  that  the  wagei  and  proviiioni  vera  a  proper  lahject  fur 
con trlbiit loll.  The  deciaions  were  aOlrmed,  on  appeal,  in  Jul/.  I70D,  and  rerened  oa 
a  further  appeal,  in  July,  1710,  On  a  atlll  fdrther  appeal  to  tlie  Snpreme  Senate,  of 
which  B^nkenhoek  wai  a  member,  after  great  diacoision  and  much  dliriion  in 
oidninn,  the  original  deciaions  of  the  Amsterdam  marilinie  Judge*  were  restored.  In 
Maruli,  I7ia  Mageni,  in  his  Eua;  on  Insurance,  i.  06-80,  shows  the  nncertainV 
and  ilifflciiltr  abroad,  as  well  as  In  EngLind,  of  settling  the  proper  Items  for  a  general 
ftreroge,  aod  particularly  ■•  l«  the  wage*  aikl  prctTiaion*  of  the  ertw. 

[352] 


inyGoogIc 


LEcr.  ZLTn.]  or  pebsonu.  pbofbbtt.  *  239 

they  commead  rery  highly  the  n^ulationa  *  of  tfa«  Ordi-    *  S38 
nance  and  of  the  code  aa  just  and  equitable,  and  marked 
with  certainty  and  pretusion.  (a) 

A  part  of  the  cai^  be  voluntarily  delivered  up  to  a  pirate,  or 
an  enemy,  by  way  of  ransom  or  contribution,  and  to  induce  thera 
to  spare  the  vessel  and  residue  of  the  goods,  the  property  saved 
most  contribute  to  the  losa,  as  being  the  price  of  safety  to  the 
rest.  The  expense,  also,  of  unlading  the  goods,  to  repair  dam- 
^ee  to  the  ship,  or  to  lighten  her  when  grounded,  must  be  sus- 
tained by  general  contribution ;  for  all  the  parties  concerned  are 
interested  in  tha  measures  requisite  for  the  prosecntion  of  the 
voyage.  If  the  masts,  cables,  and  other  equipments  of  the 
vessel  be  cut  away,  to  save  her  in  a  case  of  extremity,  their  value 
must  be  made  good  by  contribution,  (i)  It  was  attempted,  in 
the  case  of  Covinffbm  v.  Bobertt,  (e)  to  extend  the  application  of 
the  general  role  to  the  case  of  the  loss  of  a  maet,  in  carrying  an 
unusual  press  of  sail  to  e8cai>e  from  an  enemy,  and  to  make  that 
the  subject  of  general  average  ;  but  the  court  considered  that  to 
he  no  more  than  a  common  sea  risk.  AH  casual  and  inevitable 
damage  and  loss,  aa  distinguished  from  that  which  is  purposely 
incurred,  are  the  subject  of  particular  and  not  of  general  aver- 
age-Ci) 

'If  the  sbip  be  voluntarily  stranded,  to  escape  danger    '  239 
from  tempests,  or  the  chase  of  an  enemy,  the  damages 
resulting  from  that  act  are  to  be  borne  as  general  average  if 
the  ship  be  afterwards  recovered  and   perform  her  voyage,  (a) 

(A)  Ord.  de  U  Har.  tit.  Armriet,  irt,  T ;  Code,  trL  400, 401 1  Boiil»7-P»t7,  iv.  466. 

{b)  Old.  de  Ik  Mar.  tit.  Arariea,  art.  6;  Valin't  Comm.  U,  166;  1  Emsrigot],  030, 
S21 ;  HennM)  ■>.  Monro,  IS  Martin  (La.).  44S. 

(c)  6Boi.  ftF.ST6;  Shiffr.  Louiiuua  SUIe  Ini.  Co.,  18  Hutin  (La.),  SZS,  toa.  p. 
Wbere  a  reanl  iru  atnutded  near  her  port  of  deatinatian,  and  for  the  pnrpoie  of  re. 
liefing  her,  the  carRo  was  pot  into  Ughtera  and  Inrwarded  ta  the  port,  and  dnring 
the  pana^  in  the  lighten  part  of  tlw  cargo  wai  liyiired,  luch  a  loM  to  the  earffo  wn 
held  to  be  a  proper  anfapect  for  general  arerage.  I^iria  r.  Williami,  1  Hall  (N.  Y.), 
130. 

{i)  Baiarigoa,  L  fBS,  ttata*  an  intereating  caae  to  lUoilrmte  the  general  doctrine. 
A  Frentdi  veaael  being  puniMd  by  two  cniisen  of  the  enemy,  the  maiter,  ai  lOon  ai 
it  vat  dark,  btriated  a  boat  into  the  sea,  fomiabed  with  a  maat  and  lail.  and  a  lantern 
at  the  maathead,  and  then  cbangad  hi*  coane,  and  tailed  daring  the  night  without 
anj  ligbt  chi  board  hii  ihip.  In  the  morning  no  enemy  waa  in  (ighti  and  the  raloe 
of  tlie  boat  thna  rolontarily  abandoned  for  the  comnwn  aafety  waa  made  good  bf 


(a)  AbboU  OD  Sblp^g,  6th  Am.  ed.  fioiton,  IBM,  p.  S8T.    In  a  cbpc  of  voluntary 
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But  if  the  ship  be  wholly  lost  or  destroyed,  by  the  act  of 
mailing  her  ashore,  it  has  been  a  question  much  discussed, 
and  different  opinions  entertained,  whether  the  cargo  saved  was 
bound  to  contribute  to  bear  the  loss  of  the  ship.  In  BradkurU 
T.  The  Columbian  Iraurance  Company,  (b)  the  ship,  in  a  case  of 
extremity,  was  voluntarily  run  ashore,  and  lost,  bat  the  cargo 
was  saved  ;  and  it  was  held  that  no  contribution  was  to  be  levied 
OD  the  cargo  for  the  loss  of  the  ship.  The  marine  ordinances, 
and  writers  on  maritime  law,  were  consulted,  and  the  conclusion 
drawn  from  them  was,  that  the  cargo  never  contributed  for  the 
ship,  if  she  was  lost  by  means  of  the  act  of  running  her  ashore. 
But  in  two  subsequent  cases,  where  the  ship  was  lost  under  like 
circumstances,  it  was  decided,  on  a  like  review  of  the  European 
law,  that  the  loss  was  to  be  repaired  by  general  average.  («) 
The  question,  therefore,  in  which  the  foreign  and  domestic 
authorities  so  materially  vary,  remains  yet  to  be  definitely  set- 
tled, (d)  > 

•tnnding,  if  it  be  done  to  uve  the  cargo,  the  damage  to  the  (biit  and  Cftrgo  n  Ihc 
■object  of  general  average ;  but  if  it  waa  retorted  to  in  order  to  uve  the  IItci  or  lib. 
ertf  of  the  creir,  it  Is  particular  avemge.  Thia  diitinction,  Mr.  Benecke  layt.  ii 
conrorraable  to  the  practice  of  all  couutriei.  Beneclce  an  the  Principle*  of  Indemnil.t. 
220.221,  Tl I e  principle  i«,  iliat  if  a  vesael  be  run  aahore  Toluntorilj  to  nre  life,  »<< 
1b  lost,  and  wnuld  unaToidabl/  hare  been  ln«t  without  the  act,  it  i«  not  a  caae  for  cnn- 
tribution  or  general  aTernge,  for  nothing  waa  aa red,  and  no  pnipertj  ncriflced  ton'f 
property.  Benecke,  219;  Stevens  &  Benecke  on  Average,  bj  PhiiUpa,  M;  Heedi''. 
Robinaon,  4  Wharton,  SOO.  Bnt  when  a  Tenael  i«  stranded,  and  part  of  the  canto 
taken  on  ahore  and  cnnvefed  to  the  place  of  destination  bj  land,  and  the  venrl  ia 
aftsrwarda  recovered,  and  other  part*  of  tlie  cargo  reabipped  and  carried  to  tlie  pon 
of  dettination,  tlie  ownera  of  the  cargo  landed  and  convened  by  land  are  bonnd  lo 
contribute  to  tlie  extra  chargei  and  eipenaes  iruurred  hj  the  master,  afttr  tin  Imiimi 
of  (udi  cargo,  aa  general  average.  The  rule  nf  equltj,  reclprocitj,  and  eqnaJitf  le- 
quiret  It.  Bevan  v.  Bank  of  United  Statei,  4  Wharton,  SOI.  See  alio  Benecke,  W. 
sun,  to  the  lame  point.     [But  aee  234,  n.  1,  (b).\ 

[h]  g  Johns. Q ;  Eppesc Tucker. 4 Call, 31S;  Scudder n.Bndford,  14 Pick.  13,*. r. 

(c)  Caze  D.  Reillj,  8  Waah.  298 ;  Gra;  r.  Wain,  2  Serg.  &  K.  229.  In  Scudder  t. 
Bradford,  14  Pick.  13,  where  the  maata  were  cut  away,  bnt  the  veasel  afterwardi, 
Dotwithitanding  that  McriHce,  went  aahore  and  wa*  loat,  it  waa  held  that  the  cargo 
Mved  wai  not  liable  to  a  general  average,  fbr  the  aacriflce  waa  unavailing. 

((f)  It  remaina  to  be  aettied  In  the  Engliah  law.  Abbott  on  Shipping,  6tfa  Am.  ed. 
RoctoD,  690,  Ml.  But  tliii  qoeation  waa  Snallj  aetlled  in  the  Supreme  Court  of  the 
I'mted  Statei,  in  the  caw  of  The  Columbian  Ina.  CompaQr  e.  Aahhj,  IS  Petetx,  831. 
'I'he  conrt  reviewed  the  principal  authoritiea,  foreign  and  domeetic,  and  decided  thai 
in  a  case  of  a  voluntary  atnindicig  of  the  ship  for  the  common  mfe^,  and  to  aave  the 
crew  aad  cargo  from  impending  peril,  followed  by  a  total  Iom  of  tbe  ihip.  hut  with 

1  See  284,  n.  1,  (e). 
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A  temporal^  safet;  is  all  that  is  requisite  to  eatitle  the 
'  owneia  of  the  property  sacrificed  to  contribution  ;  and  if  *  240 
the  ship  survives  the  disaster,  and  be  aftervarda  lost  by 
another,  still  the  goods  saved  in  the  second  disaster  must  be  cod- 
tribatory  to  the  original  loss,  for  without  that  loss  they  woald 
have  been  totally  destroyed,  (a)  Goods  shipped  on  deck,  con- 
tribute, if  saved,  but  if  lost  by  jettison,  they  are  not  entitled  to 
the  benefit  of  general  averse,  and  the  owner  of  the  goods  must 
bear  the  loss  without  contribution  ;  for  they,  by  their  situation, 
increase  the  difficulty  of  the  navigation,  and  are  peculiarly  exposed 
to  peril.  Nor  is  t^e  carrier  in  that  case  regponsible  to  the  owner, 
unless  the  goods  were  stowed  on  deck  without  the  consent  of  the 
owoer,  or  a  general  custom  binding  him,  and  then  be  would  be 
chargeable  with  the  loss.  (6)  ^  y^ 

■  ikrtng  of  the  car^.  %  dear  cue  of  general  mversge  exJated.  in  which  the  inanmi 
of  the  CBTKo  were  held  liable  to  coDtribate  upon  that  principle  to  tha  \o»t  of  the  ihlp 
and  fbclght.  See  Ihe  caiea  collected  and  condenied  in  Abbott  on  Shipping,  6th  Am. 
ed.  BoMon.  IMS,  400,  4»1,  note. 

(<■)  Vinniiu,  in  Peckinm  ad  legem  Rhodiam,  246,  260;  Boulay-Patr,  It.  443. 

(&)  CoDiolat  de  Is  Mer.  c.  IBS ;  Ord.  de  la  Har.  8,  8,  13 ;  Emerijpn,  c.  12,  «ec  42 ; 
Sndthv.  WHght,  t  Came*,  4S;  Lenox  0.  U-  I.  Companj',  8  Johni.  Cu.  178;  Boala;- 
VrnXj,  IT.  660;  Code  de  Ck)niiiierce,  art.  421;  Dodge  e.  Bartol,  b  GreenL  286;  Tlie 
Brig  ThaddBiu,  4  Martin  (La.),  682;  Abbott  on  Shipping,  6th  Am.  ed.  678;  Slorj 
on  BailmentB,  S39 ;  JohMton  d.  Crane,  Kerr,  N.  B.  856 ;  Wolcolt  v.  Eagle  Ini.  Com- 
panr,  4  Pick.  429.  Bat  if  thej  be  laden  on  deck,  according  to  tkt  aalon  of  a  •particular 
trade,  tb«7  are  entitled  to  contribation  from  the  ahip  ownan  for  a  loaa  by  jettiton. 
Gould  e.  OUTer,  4  Bing.  N.  C.  134,  (2  Mann.  &  Gr.  208].  In  the  6ih  Am.  ed.  of  Ab- 
liott,  678,  there  ia  a  1eiirn?d  note  bf  the  English  editor,  Sergeant  Shee,  on  the  excln- 
sioD  of  goods  itowed  on  deck  thim  Ihe  benefit  of  general  average ;  and  the  general  rule 
bconaidered  to  be  quite  inflexible  that  goodimtowed  do  not  go  into  general  aTerage. 

>  LAWTBDoe  e.  Mintnni,  17  How.  100,  Co.  v.  Spearea,  16  Ind.  62;  The  Mllwan- 

116;  JohDKni  v.  Chapman,  19  Q  B.  ir.  a.  kie  Belle,  0  Am.  Law  Reg.  v.  a.  811 ;  81 

663 ;  Harria  v.  Moody,  SO  N.  T.  266 ;  4  L.  T.  w.  ■.  800 ;  Miller  v.  TetheringtOD. 

Boaw.  SIO;  Uerchanti' &  Man.  Ina.   Co.  7  HnrliL  A  N.  964;  6  id.  278. 
r.  Siillito.  16  Ohio  St.  660;  Toledo  In*. 

^  Ae  intimated  in  n.  (6),  if  goodi  are  218.    The  oneia  of  deck  cargo  were  held 

Mowed  OD  AtA  with  the  exprett  or  im-  entitled   to  BTenge  upon  the  principle 

plied  cMiMDt  of  other  ownen  {e.^.  wb«re,  lUtedin  TlieSchooneTMa]'ftEra,6Fe<). 

sa  in  (be  eouting  trade,  inch  a  ciulom  Rep.  628 ;  Wood  b.  Phoenix  In*.  Co.,  1  Feil. 

exiMa),  tlwj  ara  entitled  to  th^  benefit  of  Rep.  236.    Bo,  alto,  inanrer*  are  liable  in 

aventge,  bot  not  otbervrtae.    Wright  v.  inch  a  caaa.     Hadeton  e.  Manhattan  Ini. 

HMwood,7Q.B.  D.  ffi.    Bramwel1,L.J.,  Co.,  12  EM.  Rep.  160;  Allen  o.  St.  Lonii 

in  thia  caae  conaidera  the  right  to  reat  In*.  Co.,  86  N.  T.  473;  Orient  Mnt  In*. 

Dimn  implied  contract     Bnt  tht«  riew  b  Co.  v.  Re7mer«hoff«r'a    Sona,   66    Tax. 

critidacd  in  Barton  v.  En^h,  12  Q.  B.  D.  S84. 
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It  becomea  rd  important  inquiry  on  this  subject,  vhst  goods 
are  to  oontribate,  and  in  what  proportions,  to  a  loss  voluotarily 
incurred  for  the  common  safety.  The  general  doctrine  is,  that 
all  the  merchandise,  of  whatever  kind  or  weight,  or  to  wbom- 
BOeTer  belonging,  contributes.  Goods  of  the  government  are 
liable  to  contribute  equally  with  those  of  other  shippers.  The 
oontribution  is  made,  not  on  account  of  incumbrance  to  the  shipi 
but  of  safety  obtained,  and  therefore  bullion  and  jewels  put  on 
board  as  merchandise  contribute  accordii^  to  their  full  value.' 
By  the  Rhodian  law,  (e)  it  was  deemed  junt  that  all  should  con- 
tribute to  whom  the  jettison  had  been  an  advunt^e,  and  the 
amount  was  to  be  apportioned  according  to  the  value  of  the 
goods.  It  extended  to  the  effects  and  clothes  of  every  person, 
and  even  to  the  ring  on  the  finger,  but  not  to  the  provisions  on 
board,  nor  to  the  persons  of  freemen,  whose  lives  were  of  too 
much  dignity  and  worth  to  be  susceptible  of  valuation.  The 
modem  marine  codes  do  not  generally  go  to  the  extent  of  the 
Rhodian  law,  and  they  vary  greatly  on  the  subject.  By  the  Eng- 
lish law,  the  wearing  apparel,  jewels,  and  other  things  belonging 

to  the  persons  of  passengers  or  crew,  and  taken  on  board 
*241    for  private  use,  and  not  as  'merchandise  for  tnuisporta- 

tlon,  and  the  provisions  and  stores  for  the  crew,  do  not 
contribute  in  a  case  of  general  average,  (a)  The  common  rule, 
according  to  M^ens,  (&}  is,  that  what  articles  pay  freight  must 
contribute,  and  what  goods  pay  no  freight  pay  no  average ;  and 
that  articles  contribute  according  to  their  value,  and  not  accord- 
ing to  weight.     By  the  French  Ordinance  of  the  Marine,  «a  well 

Bot  tb«  content  of  the  nwner  iroold  nndoubledir  rdkTe  th«  mttttr  from  tha  mpOB- 
■ibilitj  for  the  lo*i  of  goocii  »n  diipated.  In  additloa  to  the  cms  of  Goold  «.  OUt«v, 
the  cau  of  Milward  «.  Hlbbert,  in  the  Q.  B.,  2  Gnle  &  Dst.  142,  ilcclarad  mgaintt 
an;  general  ioflexibts  rale  of  law,  that  tot  goodi  (towed  on  deck  tlie  owoer  ihonld  be 
excluded  from  the  benefit  of  ^oenl  average,  aad  that  the  role  depended  apoa  cJr- 
CDiiulaiice»,  and  the  eridence  of  commercial  men  t««pectiiig  tbe  niagei  of  the  Irade- 
Ree  Abbon  on  Shipping,  &th  Am.  ed.  Boiton,  636.  6S6.  Then  ft  tb«  lata  atatnt*  ot 
5  Vict,  prohibiting  the  <srgo  of  TSHeli,  clearing  froni  British  Horth  Araertca,  be. 
tween  September  and  tSaj,  to  be  *lawed  on  deck,  if  the  reatel  be  laden  whoBj  at  b 
part  with  dmbw  or  wood  gooda. 

(c)  Dig.  14.  2. 9.  (a)  Abbott  on  Shipping,  part  8,  e.  ^  mc  li. 

(A)  MageiM  on  Inaoianw,  I.  ffil  68. 

*  Bo  do  bask  note*  fbnalftg  part  of  the     DaTeit,  61  (a  oaae  of  talvage}.     A*  to 
ewrgo.    HatrU  o.  Uoodr,  30  N.  T.  266;     govenmeDt  goods,  aee  171,  a.  1. 
4  Botw.   210.     rompare  The  Embltu, 
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as  by  the  oew  commercial  code,  provuioDS  and  the  clotlies  of  the 
ship's  compauy  do  not  contribute ;  but  usage  goes  further,  aud 
does  not  subject  to  the  charge  of  general  avenge  either  clothes, 
jewels,  rings,  or  baggage  of  the  passengers,  for  they  are  coosid- 
ered  accessory  to  the  persoo.  Emerigon,  who  has,  according  to 
'  his  usual  manner,  collected  and  exhausted  all  tlte  learning  apper- 
taining  to  the  subject,  inclines  to  think  with  Potbier,  that  by 
strict  law  and  by  equity,  the  clothes  and  jewels  of  passengers 
ought  to  contribute.  But  Boulay-Psty,  in  his  commentaries  on 
tiie  new  code,  and  in  which  he  draws  most  liberally  on  the 
resources  of  Emerigon,  thinks  they  ought  to  be  exempted,  and 
diat  the  existing  Frenob  usage  is  proper.  (<:} 

Instruments  of  defence  and  provisions  do  uot  contribute, 
because  they  are  necessary  to  all ;  and  yet,  if  they  are  sacrificed 
for  the  common  safety,  they  are  to  be  paid  for  by  contribution  ; 
DOr  do  tiie  wages  of  seamen  contribute  to  the  general  average, 
except  in  the  single  instance  of  the  ransom  of  the  ship.  They 
are  exempted,  lest  the  apprehension  of  pereonal  loss  should 
restrain  them  from  making  the  requisite  sacrifice,  and  the 
hardships  and  perils  they  endure  will  entitle  *  them  to  an  *  242 
exemption  from  further  distress,  (a)  If  part  of  the  cargo 
be  sold  for  the  necessities  of  the  ship,  it  is  in  the  nature  of  a 
compolsire  loan  for  the  benefit  of  aJl  ooncerned,  and  bears  a 
resemblance  to  the  case  of  jettison ;  and  if  the  ship  be  afterwards 
lost,  the  goods  saved  must  contribute  towards  the  loss  of  the 
goods  sold,  equally  as  if  they  had  been  thrown  overboard  to 
lighten  the  vessel.  In  such  a  case,  a  portion  of  the  cargo,  accord- 
ing to  Lord  Stowell,  is  abraded  for  the  general  benefit,  (i)  * 

Without  entering  minutely  into  the  doctrine  of  adjusting  and 
settling  a  general  average,  (c)  it  will   be  sufficient  to  observe, 

(e)  CM.  de  la  Hftr.  m.  Dn  Fret.  art.  11 ;  Code  de  Commercs,  art.  410;  Potbier, 
IH.  De*  ArariM,  n.  126;  1  Emerison,  646;  Bonlaj-Paty,  It.  661.  602.  Id  Brown  v. 
Bt^>f  iMoa,  4  BiiiK.  119,  12  J.  B.  Moors,  S34,  h.  o.,the  gmeral  rale  wai  declarad  to 
ba,  that  proTidooi  for  the  craw  od  board  a  ^p  are  not  hutom  pot  on  board  for  tba 
pnrpoae  of  commerce,  and  do  not  contribute  to  tbe  general  average,  even  when  tlw 
cargo  of  tbe  ahip  conilat*  oa]y  at  pauengert. 

(a)  1  Emerigon,  042. 

(i)  HbU'b  Emerigon  on  Maritime  Loam,  M ;  The  Oratltadine,  3  C.  Hob.  364. 

(e)  Mr.  Benecke  haa  ditcnued  at  large,  and  very  abl^,  tbe  complicated  and  diffl- 
enlt  anbject  of  gamral  average,  and  the  adjnitment  of  it ;  and  to  him  I  mutt  reCtr 

>  Bnt  tee  SS4,  a.  1,  [4). 
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that,  as  a  general  rule,  the  goods  sacrificed,  as  well  its  the  goods 
Baved,  if  the  vessel  airives  at  the  port  of  destination,  are  to  be 
valued  at  the  clear  net  price  they  would  have  yielded,  after 
deducting  freight,  at  the  port  of  discharge ;  and  this  rule  is 
founded  on  a  plaia  principle  o£  equity,  (if)  j/^  The  person  whose 
loss  has  procured  the  safe  arrival  of  the  ship  and  cargo,  should 
he  placed  on  equal  ground  with  those  persons  whose  goods  bad 
safely  ariived,  and  ihat  can  only  be  by  considering  bis  goods  to 
have  also  arrived.  Tlie  ownera  of  the  ship  contribute  according 
to  her  value  at  the  end  of  the  voy&ge,  and  according  to  the  net 

amount  of  the  freight  and  earnings.  The  value  of  Uie 
*  243   vessel  lost  is  estimated  according  *  to  her  value  at  the  port 

of  departure,  making  a  reasonable  allowance  for  wear  or 
tear  on  the  voyage  up  to  the  time  of  the  disaster ; '  and  the 
practice  in  this  country,  or  at  least  it  is  the  practice  in  Boston,  (a) 
to  ascertain  the  contributory  value  of  the  freight,  by  dedactiiig 
one  third  of  the  gross  amount.  As  to  losses  of  the  equipmeni 
of  the  ship,  such  as  masts,  cables,  aud  sails,  it  is  usual  to  deduct 
one  third  from  the  price  of  the  new  articles ;  for,  being  new, 
they  will  be  of  greater  value  than  the  articles  lost.  (6)  The 
subject  of  tiie  adjustment  of  a  general  avei-^e  has  been  very 
much  discussed  in  some  of  the  modem  cases.  In  £,eaventoorth  v. 
Delafield,  (e)  which  was  the  case  of  a  vessel  captured  and  carried 

for  ■  more  mUDte  detul  of  the  leaning  and  principtco  applicable  to  the  CMe.  ftin- 
cdplea  of  Indemnltj,  c.  6,  7. 

[d]  Tudor  v.  Hacomber,  14  Pick.  84.  The  Conaolato  del  Hkr,  ind  xbeamgeU 
dlTen  countriea,  mide  a  diitinclion  ai  to  tlie  rule  of  Taloalioa,  and  they  took  tin 
value  at  the  place  of  departure,  if  the  jettuou  took  pUce  befinc  the  middle  of  the 
roya^,  and  tlie  Talae  at  the  price  of  diicharge,  if  afterwardi.  But  the  Ordinanci 
of  the  Marine  did  not  make  any  tuch  diatioction.  1  Emerigon,  OM.  If  tbe  lemtl 
retumi  to  the  port  of  departure,  or  to  nome  neighboring  port,  tbe  price  of  repladoc 
the  gooda  lacriflced,  or  the  coat  price,  including  chaigea,  U  tbe  mle  for  aettling  A> 
general  arerage.     Tudor  d.  Hacomber,  14  Pick.  34. 

(a)  3  Maaon,  489. 

(i)  Abbott  on  Shipping,  6th  Am.  ed.  007;  Strong  «.  ^nmea  In*.  Cooipur, 
llJohn*.  32S;  Sinondt  v.  White,  2  B.&C.  800;  Qn^c.  Wain,  S  Serg-  ft  B-BN^ 
367,268. 

(c)  1  CaiDM.  674. 

>  Hntnal  S.  In*.  Co.  t.  Cargo  of  Ship  George,  Olcott,  Adm.  IST. 

jri  For  the  general  mle,  and  alio  ai  to     taken,  aea  Hill  t>.  WilMn,  4  C  P.D.  SSBi 
vhen  ■  Tojage  will  be  held  to  be  broken    McLoon  >.  Cnmminga,  78  Pens.  St.  Ht 
Dp  M  that  an  intermediace  port  wiU  bt 
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in  for  adjudication,  and  where  the  wages  and  provisions  of  the 
crew  went  into  general  average,  a  rule  of  adjustment  somewhat 
peculiar  to  the  case  was  adopted ;  for  no  disaster  had  happened 
to  injure  the  vease!  or  cai^.  In  Bell  v.  Smith,  (d)  the  vessel 
had  been  so  deteriorated  by  the  perils  of  the  sea  as  to  render  a 
sale  of  her  abroad  necessary ;  and  the  general  average  was  cal- 
culated on  the  price  she  sold  for,  and  not  on  four  fifths  of  her 
original  value,  as  in  the  preceding  case  of  capture.  In  adjusting 
the  difBcult  subject  of  contribution  to  a  general  average,  one  rule 
has  been  to  take  the  value  of  the  ship  and  cargo  at  the  port  of 
necessity,  or  place  where  the  expense  was  incurred  ;  and  if  there 
be  no  price  of  ship  and  caigo  at  such  a  place  to  be  well  and 
satisfactorily  ascertained,  the  parties  concerned  may  be  forced  to 
reoor  to  the  value  at  the  port  and  time  of  departure  on  the  voy- 
d^.  (e)  The  doctrine  of  adjustmeut  underwent  a  very 
fall  discussion  in  Strong  v.  New  York  Firemen  'Ijuurance  *  244 
Company,  (a)  and  it  was  there  declared  to  be  the  duty  of 
the  master,  in  cases  proper  for  a  general  average,  to  cause  au 
adjustment  to  he  made  upon  his  arrival  at  the  port  of  destination, 
and  that  he  had  a  lien  upon  the  cai^o  to  enforce  the  paj'ment  of 
the  contribution.  This  was  shown  to  be  the  maritime  law  of 
Enrope.^  When  the  general  average  was  thufi  fairly  settled  in 
the  foreign  port,  accordii^  to  the  usage  and  law  of  the  port,  it 
was  binding  and  conclusive  as  to  the  items,  as  well  as  the  appor^ 
tionment  thereof,  upon  the  varioas  interests,  though  settled 
differently  from  what  it  would  have  been  in  the  home  port  The 
very  same  principle  was  lately  examined  and  recognized  in  ' 
Simonda  v.  White.  (J)  If,  however,  it  was  not  a  proper  case  for 
a  general  average,  and  was  a  partial  loss  only,  then  these  cases 
do  not  apply,  and  a  foreign  adjustment,  founded  in  mistake,  and 
assuming  a  case  for  general  average  when  none  existed,  is  not 

{J)  2Johiii.  96. 

(<}  Ai  «  general  rule,  the  Taluition  of  the  cargo  in  the  bill  of  ladinfi  li  eonclutiva 
betweeo  the  owner  of  the  ihlp  uid  the  owner  of  the  euga,  in  the  a^juittnent  of  a 
genersl  averAge  in  the  home  port     Tudor  c.  lilacoinber,  14  Pick.  34. 

(<■]  11  Johni.  823 ;  Lewia  t,.  WiUlaiiit,  1  HaU  (N.  Y.),  430 ;  Depan  o.  Ocean  Ini. 
Company,  6  Cowen,  6S,  a.  p. 

lb)  2  B.  &a  806;  Dalglith  d.  DaTld«OD,  6  DowL  &  R7.  6;  Lorlng  p.  Neptune 
Its.  Comj/uay,  20  Hck-  411 ;  Tbomlon  v.  United  Stalei  Im.  Companjr,  S  Fslrflel^ 
IHL 

>  8m2S4,  D.  1. 
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biuding.  (ti)  With  respect  to  the  pajmetit  of  the  average,  each 
individual  i»  uudoubtedly  entitled  to  sue  fur  the  amount  of  his 
share  when  adjusted  ;  but  the  English  practice  usually  is,  in  the 
case  of  a  general  ship,  where  there  are  many  coos^eea,  for  the 
master,  before  be  delivers  the  goods,  to  take  a  bond  from  the  dif- 
ferent merchants  for  payment  of  their  portions  of  the  avemge 
when  the  same  shall  be  adjusted.  (<f) 

*  246       *  [lo.]  Of  Baivaga.  —  Salvage  ix  the  compensation  allowed 

to  persons  by  whose  assistance  a  ship  or  its  cargo  has  been 
saved  io  whole  or  in  part  from  impending  danger,  or  recoveied 
from  actual  loss,  in  cases  of  shipwreck,  derelict,  or  recaptoie; 
and  it  often  forms  a  material  ingredient  in  the  discuasions  aad 
adjustment  which  take  place  when  a  voyage  has  been  disaa- 
trous.  (a)  >  The  equitable  doctrine  of  salv^e  came  from  the 
Roman  law ;  (d)  and  it  was  adopted  by  the  admiralty  jurisdic- 
tions in  the  different  countries  of  Europe ;  and  whether  it  be  a 
civil  or  war  salvage,  it  is  equally  founded  on  the  principle  of 
rewarding  individual,  spontaneous,  and  meritorious  services, 
rendered  in  the  protection  of  the  lives  and  property  of  others  oa 
the  sea,  or  wrecked  on  the  coast  of  the  sea.  (?) '     It  is  charge* 

(c)  Lenox  o.  United  Int.  Companj,  3  Jt^ni.  Cm.  178;  Power  v.  Whitman, 
4Uaule&3.  Ul.  (Se«  Deolti.  Smith.L.R.!  Q.B.1U,460;  Bmtm  c.  Sckmaang*, 
L.  B.  7  C.  P.  481, 4BG,  4&a] 

id)  Abbott  on  Shippiog,  part  S,  c  8,  wo.  IT.  The  capUin  RU7  raaka  tl]«  BiTtag 
of  the  average  bond  a  condition  of  the  deLirery,  and  it  i>  held  to  be  a  reaaonable  eso- 
dilioD  in  support  of  a  right  founded  on  commercial  tuage.  Cole  v.  Bartlett,  4  La. 
130.  [And  the  ship  owner  ii  botind  to  do  to  after  a  claim  hM  been  made.  Crook*  r. 
Allan,  5  Q.B.D.  88,1  The  abiolute  owner  of  goodaU  liable  to  payageiienlaTeTagei 
but  if  a  mere  coniignee,  •rho  ii  not  owner,  receiTei  them,  and  the  bill  of  lading  nf- 
ing,  "  he  pajing  freight  and  demurrage,"  and  i*  lilenl  at  to  general  average,  the 
coniignee  ii  not  bound  to  paj'  it,  though  lie  wotild  have  been  if  it  had  been  men- 
tioned. Ha  it  liable  to  pay  flight  by  reason  of  tl>e  condition  on  which  be  reoeirei 
the  good*,  and  which  he  agree*  to  bj  reueivlng  Iba  goods.  Scatfe  *.  Tabln,  S  B-  4 
Ad.  623. 

(a)  Saluagt,  in  potidet  of  iniuranoe,  laja  Hr.  Phillipa,  hat  a  RKaoiDg  aomewhit 
different,  and  it  appllea  to  that  part  of  the  cargo  whiuh  ■urTiTee  the  peril  and  it 
laTed,  and  ia  to  be  charged  or  credited,  at  the  cate  maj  be,  on  the  a^juitmenl  ot 
total  loatei. 

(b)  Dig.  8.  6. 

(e)  Tlie  Calypeo,  2  Hagg.  Adm.  S17,  218 ;  Ware,  J.,  in  The  Bee,  Ware,  836 ;  The 
Seliooner  Emnlout,  I.SmnDer,  807.  In  the  caM  of  a  thlp  itranded  do  a  aand-bank, 
in  the  St.  Lawrence,  >^  torpu*  tomitatm,  tbo  suit  for  taUage  wat  held  to  be  of  omb- 
mon-law,  and  not  of  admiraltjr,  juriidlctioa.    Stuart'i  Lower  Canada  Bep.  21. 

1  See  248,  u.  1. 
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kble  upon  the  owDers,  who  receive  benefit,  aod  who  voald  have 
Bostsined  the  Iobb  if  it  had  not  beeo  prevented  by  the  exertions 
of  the  ealTors.  The  allowance  of  salvage  depends  frequently  on 
positive  statute  regulations  fixing  the  rate,  and  the  foreign  ordi- 
naDoes  contain  precise  euactmeuta  on  this  head,  though  salvage 
is  Bud  to  be  a  question  of  the  jua  gentiumt  aud  not  the  creature 
of  local  institutions,  like  a  mariner's  contract,  (d)  The  regular 
tion  of  salvRge,  by  the  statute  law  of  the  United  States,  is  ooa- 
fined  to  cases  of  recapture.  In  the  case  of  shipwrecks,  or 
derelicts  at  sea,  and  rescue,  and  most  other  cases,  the  law  has 
not  fixed  any  certain  rate  of  salv^e,  and  it  is  left  to  the  discre- 
tion of  the  court  of  admiralty,  under  all  the  circuCnstances. 
The  amount  to  be  allowed  varies  according  to  the  labor  and 
peril  incurred  by  the  salvors,  the  merit  of  their  conduct,  the 
v^ae  of  the  ship  and  cargo,  and  the  degree  of  danger  from  which 
they  were  rescued,  (e)  The  courts  are  liberal  in  the  allowance 
of  salvage  in  meritorious  cases,  as  a  reward  for  the  service,  aud 
w  an  incentive  to  effort ;  and  the  allowance  fluctuates  between 
one  half,  one  third,  and  one  fourth  of  the  gross  or  net  proceeds 
of  the  property  saved,  bat  one  third  has  been  the  most  usual 
rate.  (/)  In  a  case  of  derelict,  Sir  WiUiam  Scott  observed, 
that  in  uo  instance,  except  where  the  crown  alone  was  con- 
cerned, aud  where  no  claim  had  been  given  for  a  private 
owner,  bad  more  *  than  one  half  of  the  net  proceeds  of  the  *  216 
property  been  decreed  by  way  of  salvage ;  and  in  that 

[d)  1  C.  Bob.  2T&  The  ttalala  ol  8  &  10  TicL  c  09,  enscta  regaUtioDi  on  the 
nbject  of  lalaagi,  and  it*  mukUflil  enkctmeati  >ra  expotad  in  the  L«w  M«g«zuM  for 
FWmuiy,  1M7.  Mt.  2,  [Tol.  xx»vu.  — tI.  »,  ■.  —  82.) 

(<)  Tbe  AqoilB,  1  a  Eob.  37 ;  Tbe  Two  FrieDdt,  ib.  271 ;  Tbe  Sarah,  cited  in  a 
BOta  to  ib. Sis ;  Tbe  WiUiun  BecUord, 3 C.  Kob.  S6G;  ManhsU, C.  J.,  2 Cranch,  ii67  ; 
Bond  B.  The  BrJg  Cora,  2  Wuh.  BO;  Tbe  Schooner  Emulous,  1  Sumner,  SOT;  The 
Eliabeth  anil  Jane,  I  Ware,  86;  Bearw  v.  S40  Figi  of  Copper,  1  StoT7,  E14.  The 
kading  aotboritiea  In  retpect  to  lalTage,  in  the  Tarioni  casei  of  derelict,  i«captnr«, 
men*,  aod  diatraM,  are  collected  and  cLaHified  \>j  Hr.  Perkiu*,  the  American  editor, 
in  Abbott  on  Shipping,  5th  Am.  ed.  Beaton,  1816,  p.  666. 

(/)  If  the  owoer  has  rolnntarilj  and  fairly  entered  into  a  contract  for  a  filed  or 
naionable  compenaation,  the  Mrrloe  rendered  in  a  maritime  case  of  diatreia  li  itiU  a 
nlTage  •errioe ;  bat  the  contract  li  not  held  binding  npon  the  owner,  unleti  It  appear* 
that  no  adrantage  waa  taken.and  tlut  the  rateofcompenaatios  vraarewonable.  The 
Schooner  Emnloua,  1  Sumner,  207.  One  aixth  ii  the  osoal  alloirance  of  militarj 
nlrage  under  tbe  general  lav  of  nationi,  aa  practiied  in  tlie  English  and  American 
<Mnrtt,  where  the  caae  fa  not  marked  with  anj  extraordinary  circam stances  of  diffl- 
olty  or  danger.    Opinion  of  the  V.  8.  Attorney  General,  [Op.  AtL  Oen.  i.  584.] 
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case  he  directed  the  salvage  to  be  apportioned  among  the  cnin 
of  the '  two  vessels  which  were  the  salvors,  according  to  the 
numbers  of  the  crews,  (a)  The  same  observations  were  made  by 
the  court,  in  Mason  v.  The  Ship  Blaireau,  (6)  and  no  instance 
was  found  in  whioh  salvors  were  allowed  beyond  a  moiety  of  the 
value.^  The  court,  in  that  oase,  reduced  the  allowance  made  ii 
the  court  below  to  the  salvors,  from  three  fifths  of  the  net  pro- 
ceeds of  the  ship  and  cargo,  to  two  fifths  thereof.  In  general, 
neither  the  master  nor  a  passenger,  seaman,  or  pilot  is  entitled 
to  compensation,  in  the  way  of  salvage,  for  the  ordinary  assist- 
ance he  may  have  afforded  a  vessel  in  distress,  as  it  is  no  mora 
than  a  dtity ;  for  a  salvor  k  a  person  who,  without  any  particular 
relation  to  the  ship  in  distress,  proffers  useful  service,  and  ren- 
ders it  without  any  preexisting  contract  making  the  service  a 
duty,  (e)  But  a  passenger,  or  an  officer  acting  aa  each,  for 
extraordinary  exertions  beyond  the  line  of  his  duty,  has  been 
deemed  entitled  to  a  liberal  compensation  as  salv^e.  (i)    So, 

(a)  L'Elp«m)C4i,  1  Dodi.  46.  But  in  b  case  ol  extTuirdiDarj  latrage  merit,  ia 
bringing  in  ■  derelict,  the  court  Imre  not  only  allowed  a  moielf  for  lalrage,  but  thaj 
have  charged  the  coBta  upon  the  other  moiety.  The  Franca  Harj,  2  Hi.gg.  Ada. 
89 ;  The  Heliance,  ib.  90,  note.  In  The  Chariotlo,  ib.  361,  the  coart  gave  the  origiml 
•alvon  the  lalvage  of  two  fifths  of  the  whole  ralue.  It  was  a  ewe  of  derelict,  and  of 
great  merit  In  caiea  of  derelict,  the  rule  limiting  the  ulrage  to  a  moiety  leemi  lo 
be  the  flied  rule  in  the  English  admiralty  and  in  our  own.  The  Fortnna,  4  C.  Bob. 
198,  and  L'Esperance,  1  Dods.  48;  Tlie  Blendeohall,  ib.  414, 421 ;  The  EUiotta,  3  id. 

75;  Boire  v.  The  Brig ,  1  Mason,  S72;  The  Henrj  Ewbank,  Am.  Jurist,  No. 

xziil.  67;  1  Samoer,  441,  s.  o.  Property  is  datUd,  In  the  maritime  aenae  of  tfas 
word,  trhen  it  is  abandoned  without  hope  of  recoTscy,  or  without  bd  inteiiti<»i  ot 
returning.    Ware.  48.  '  - ' 

lb)  2  Cranch,  2fl8. 

(e)  The  Neptune,  1  Bagg.  Adtn.  230 ;  Habart  b.  Drogao,  10  Petera,  108, 31S. 

id)  Newman  r.  Walters,  8  Bos.  &  P.  812 ;  Bond  d.  The  Brig  Cora,  2  Waab.  SO; 
Case  of  Le  Tigre,  8  Id.  507 ;  The  Branston,  2  Ha^.  Adm.  S,  note.  The  geoeral  ml« 
is,  that  a  lalrage  remuneration  is  given  only  to  the  persons  aettatif  occupied  in  tbt 
satrage  aerrice.  The  Vine,  ib.  1.  But  where  the  lerrioe  has  been  performed  at  eiMM 
risk  to  the  property  of  the  oiDnsra,  a  portion  of  the  remuneration  has  been  allotted  to 
them.  In  cases  of  civil  salvage,  the  conrts  of  admiralty  do  not  recognise  the  rule  of 
proportion,  bat  award  an  eqailable  remuneratian.  Though  the  master  and  crew  are 
in  strict  language  the  only  salvors,  yet  the  maitn  ot  the  uivor  or  saving  ship  an  alao 
allowed  salvage,  and  one  third  has  been  established  as  the  suitable  proportion  under 
ordinary  drcumataneei.  The  Blaireau,  2  Cranch,  240 ;  The  Brig  Haitnony,  Fema, 
Adm.  34,  note;  The  Cora,  lb.  SCI;  2  Wash.  80;  Tlie  Ship  Henry  Ewbank,  1  SatDDW, 
400;  The  Salacia.  2  Hagg.  Adm.  282.  Uuderwriten  may  be  entitled  a*  oimen  Vt 
lalvage  after  an  accepted  abaodooment.    The  Ship  Henry  Bwbuk,  ti9>ra.    "At  ut 

>  See  848,  n.  1. 
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also,  in  a  case  of  extraordinary  p«ril,  it  is  admitted,  that  great 
exertions  and  peisoDal  hazard  may  exalt  a  pilot^e  service  into 
something  of  a  salvage  service,  and  salvage  will  be  allowed,  (e) 
And  if  a  ship  has  been  abandoned,  so  as  to  diaoharge  a  seaman 
from  hid  contract,  yet  if  he  subsequently  contributes  to  the  pres- 
ervation of  the  vessel,  he  will  be  entitled  to  salvage.  (/) 
As  the  *  duty  of  the  seamen  ceases  by  capture,  any  ezer-  *  247 
tion,  subsequently  and  sucoeasfully  made,  to  recover  and 
rescue  the  captured  ship,  will  entitle  them  to  recompense,  (a) 
The  case  will  then  be  withdrawn  from  the  operation  of  the  gen- 
eral, if  not  universal  principle,  that  so  long  as  the  person,  be  he 
a  seaman,  pilot,  or  other  person,  is  acting  within  the  line  of  his 
duty  in  the  given  case,  he  has  no  valid  claim  for  a  salvage 
remuneration.' 

The  subject  of  salvage  was  laigaly  discussed  in  our  courts  in  a 
case  of  recapture,  (fi)  The  District  Court  of  New  York  allowed 
as  salvage  one  half  of  the  value  of  the  ship.  The  Circuit  Court 
reversed  the  decree,  and  denied  all  salv^e.  The  Supreme  Court 
of  the  United  States  corrected  both  decrees,  and  allowed  one 
sixth  part  of  the  net  value,  after  deducting  the  charges.  The 
court,  in  that  case,  admitted  the  rule  to  be,  that  a  neutral  vessel, 
captured  by  a  belligerent,  was  entitled  to  be  discharged  without 
paying  salvage,  on  the  ground  that  no  beneficial  service  was 
thereby  rendered,  as  the  neutral,  acting  properly,  would,  of 
course,  be  diachaiged  by  the  courts  of  the  sovereign  of  the  cap- 
tor ;   and  they  admitted,  likewise,  the  exception  to  the  rule, 

of  New  Tork,  of  Pebraarj  19, 1619.  c.  18,  wc.  19,  (aod  which  act  wat  not  repeal«d 
hj  the  New  Tork  BaTlsed  Slatulei  of  1830,)  auEhorisea  tlie  Board  ot  Wardent  of  the 
part  of  New  York  to  allow  to  branch  and  deputy  pilot!  a  reatonable  reward  for  extra 
■erricea  for  the  pretervaiion  of  Tei*eli  in  diitre»a.    Vide  nipra,  17fl,  oote. 

(«)  Sir  WiUiam  Scott,  id  The  Joaeph  Harvey,  1  C.  Eob.  806;  The  Frederick,  1  W, 
Bob.  I& 

(/)  Uaion  ».,  Ship  Blairean,  2  Cranch,  240;  Hobart  o.  Drogan,  10  Peters,  108. 
In  thii  laii  caae  it  wai  decided  that  aeamen  and  piloti  may,  in  extraordinary  cases, 
beyond  the  appropriate  line  of  duty,  perform  salTtge  serrice,  and  be  enlitled  to  com- 
penaadon  aa  salTors.  BdI  piloti  or  engineer*  of  steamboats  do  not  come  within  the 
exception,  though  the  rales  of  tlie  marine  law  relative  to  disasters  at  se*  apply 
graenlly  to  narigaiioa  by  steamboats.    Meaner  v.  SuSolk  Bank,  U.  S.  D.  C.  Mass. 

[(■>  Tba  Two  Friends,  1  C'  Bob.  271 ;  The  Beaver,  8  id.  292. 
m  Talbot  ti.  Seemao,  1  Cranoh,  1. 

1  Sm  348.  a.  1. 

[868] 


,y  Go  Ogle 


*  248  OF  PEBBOKAL  PBOPEBIT.  [PIBI  T. 

when  belligerent  oaptois  aad  oourta  were  notorious  for  tiiai 
UDprinci|ded  rapacity.  Tbis  rule  and  tba  ezceptioa  bave  been 
frequently  declared  in  tbe  Englbb  Admiralty,  (c)  Tbe  mle  of 
British  jurisprudence  in  respect  to  recaptured  property,  and  sal- 
vage tbeieon,  is  to  give  the  benefit  of  the  rule  applicable  to  rec^>- 
tured  property  of  British  subjects  to  allies,  until  it  appears  that 
they  act  upon  a  less  liberal  principle,  and  then  tbe  allies  are 

treated  according  to   their  own  measure  of  justice,  (i) 
*248   The  same  rule  has  been  *  adopted   by  statute  in  this 

country,  (a)  and   is  founded  on  the  immovable  basis  of 
reciprocal  ju£ticc. 

Though  the  contract  of  seamen  be  not  dissolved  by  shipwreck, 
and  it  be  their  duty  to  remain  and  labor  to  preserve  the  wreck 
and  fragments  of  the  ship  and  cargo,  yet  they  may  be  entitled  to 
recompeuae,  by  way  of  salvage,  for  their  peculiar  services.  The 
wages  recovered  in  tbe  case  of  shipwreok  are  in  tbe  nature  of  sal- 
vage, and  form  a  lien  on  the  property  saved.  The  character  of 
seamen  creates  no  incapacity  to  assume  that  of  salvors ;  and  were 
it  otherwise,  it  would  be  mischievous  to  the  interests  of  commerce, 
inconsistent  with  natural  equity,  and  would  be  tempting  the  un- 
fortunate mariner  to  obtain  by  plunder  and  embezzlemeut  in  a 
common  calamity,  what  he  ought  to  possess  upon  principles  of 
justice.  The  allowance  of  salv^e  in  euob  oases  is  and  ought 
to  be  liberal ;  not  less,  in  any  case,  than  the  wages  would  hare 
amounted  to  ;  and  even  an  additional  recompense  should  be  made 
in  cases  of  extraordinary  danger  and  diaUnguished  gallantry, 
where  the  service  was  much  enhoaoed  by  tbe  preservation  of  life, 
and  the  great  value  of  the  property  at  stake.  (&)  * 

(e)  Tlie  War  Onikan,  2  C.  Bob.  299;  Tbe  Culotta,  6l±bL 

{J)  The  Santa  Cnu,  1  C.  Bob.  SO.  Ths  Britiih  editor,  Sergeaot  Shea,  in  Abbott 
OD  Shipping,  5tb  Am.  ed.  p.  609,  uyi  that  thii  cue,  The  Suita  Crux,  ii  a  nuMt  flniibed 
model  at  judicial  eloquence.    See  alio  lupra,  i.  113. 

(a)  Act  of  CoDgreta,  March  S,  1800,  c.  14,  wc  3. 

(b)  The  Two  Catherinei,  2  Maion,  819.    Tlie  court  of  admiralty  ha*  so  pomt 

>  Salvagt.  —  (a)   Wliat  tamed.  —  It  U  71 ;  The  Aiteci,  21  L.  T.  k.  e.  TST ;  The 

Mid  not  to  be  neoeMaiy  that  there  ihonld  Joseph  C.  Griggi,  1  Benedict,  81;  Tbt 

be  abaolnle  danger  in  nrder  to  coiutitate  Deiphoi,  Newb.  il2 ;  The  Independmot, 

a  ulTBge  lerTice ;  it  ii  lufflclent  if  ttwre  2  Ciutit,  S60, 36S.    And  liik  to  tbe  nt- 

ii  a  itate  of  difflcultjr  and  reMonable  ap-  Tor  a  not  a  ntcetuxj  element,  eren  irbcn 

prelieiwioa.    TIm  Pbanlom,  L.  R.  1  Ad.  tbe  lerrioe  ia  performed  by  a  tug  under 

&  Ec.  68;  The  Charlotte,  8  W.  Bob.  68;  a  cmlract  to  tow  the  ntcati  rend,  41- 
[864] 
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U.  Of    Uw    DiMoliittoa    Of   ttw   Contnot  —  The    contract    of 
aflreightmeDt  may  be  dissolved  without-  execution,  not  only  by 

of  nnmnentisg  the  men  prcaorrmtion  of  Lfe ;  bat  If  It  b«  eoDnecCed  with  tba  pre*- 
crration  of  propartri  it  forma  k  high  ingredient  gf  m«iit  in  the  kUofracice  of  ulfage. 
1  lliigg.  Adm.  63, 160.  z^  If  the  teamen  remain  by  the  f  hip,  uid  eiert  themaelTea  to 
tht  uloiMt  to  MTB  u  much  u  poMible  from  the  nrretik,  tli^j  aie  entitled  to  their  full 
wtgM,  if  enongh  be  MTed  for  the  purpoie  i  and  the  law,  from  motivee  of  policy, 
illawi  them  a  farther  reward  in  the  nature  of  mlTiige.  Tlie  mga  are  to  be  paid 
ndnilTelf  from  the  maleriuli  of  the  ihip ;  but  the  lalvagt  it  a  general  chargo  npoQ 
ilw  whole  max  of  propertj  aared,  and  it  ouglit  not,  in  audi  caK%,  to  be  leu  than  tlie 
npenua  of  their  retnm  home.  The  Dawn,  Ware,  48G,  ind  the  lame  caie  redeclded 
ud  illnitrated  with  great  force  in  the  Diitrict  Court  of  Haioe,  Febrnarj  Term,  1841. 
American  Jurist  for  October,  1S41,  p.  2tG.  [Daveii,  121.] 

(hanghltafleclalhejiioRtBiiioftheallow-  Bpinki,    Ec.    &    Ad.    186;    The    Ship 

■nee.    The  Pericle*,  Brown.   &  L.  60 1  Chartei,   Newb.   320,   886  j    The   Janet 

(explaining  The  Minnehaha.  Lush.  886 ;  Mitchell,  Swabey,  111  ;  The  Sir  Ralph 

IS  Moore,  P.  C.  133 ;)  Tlie  Chelah,  L.  R.  Abercrombie,  Carmichael  v.  Brodle,  L. 

2P.C.205,  21S.z>  R.  1  P.  C.  464,  461.     And  on  ilmUar 

The  principle  that  the  reward  is  for  grounds  It  ii  held  that  a  corporation  ma/ 

indirldoul  lenicea,  doe>  not  exclude  an  promote  a  luit  for  salvage.     The   C»- 

tlloauice  to  absent  owner*  whose  prop-  manche,  8  Wall.   448 ;   The   Blackwall, 

tnj  suffered  lots,  or  enuonnlered  risk  in  10  Wall.  1.    The  owners  of  steamers  are 

nodering  the  lerTice,  as  is  explained  p.  allowed  a  greater  compensation  than  own- 

^  n.  ((f).    The  Charlotte,  3  W.  Rob.  C8 ;  era  of  sailing  veiseli.    The  Klngalock,  1 

The  Camanche,  8  Wall.  448,  4TS ;  Water-  Spinks,  Ec.  t  Ad.  263,  207 ;  The  A\tea, 

barj  V.  Hyriiik,  Bl.  &  Howl.   34;   The  Swabey,  18B;   The  Enchantress,  Lnsh. 

Cntina,  S  Sprague,  48 ;   The  Andrina,  fl3.  96 ;  The  WllUam  Penn,  1  Am.  Law 

L  R.  3  Ad.  &  Ec  280.     See,  eipeclatly,  lleg.  684 ;  C.  W.  Ring,  2  Am.  Law  Bev. 

Hiaoari's  Cargo,  1   Sprague,  260,  271,  269;  Hennessey  e.  The  Versaillet,  1  Cur- 

where  it  Is  pnt  on  the  nae  of  the  owner's  t!>,  863,  863;  The  Princess  Helena,  80  L. 

•hipt   crew,   end   proriiions,    seemingly  J.  v.  a.  Ad.  137, 131). 
inespectiTs    of   risk.      The   Norden,    t  The  serrices  loiut  be  meriCoriooi,  tn 


i'  It  has  been  held  in  England,  under  to  the  property  as  a  matter  of  duty  ;  (3) 

the  Merchant  Shipping  Ac:t,  that  If  cer-  Success  in  taring  the  property  or  soma 

tain  penons  saTe  life  alone,  they  are  en-  portion  of  it  from  \he  Impending  peril." 

titled  lo  salrage  If  property  be  tared  In  It  is  not  necessary  that  the  property  res- 

sny  other  way,  not  exceeding  the  amonnt  coed  should  hare  been  used  in  naTiga- 

ofthe  properly  tared.    Cargo  cz  Schiller,  tion.    Msltby  x.  A  Btesm  Derrick  Boat 

iP.D.  146.    See  alao  Tlie  Cairo,  4  L.  R.  8  Hugh.  477;   Fifty  Thoniand  Feet  of 

Ad.  A  Ec  ISt    But  where  no  property  Timber,  2  Low.  64.    Owners  the  whole 

is  tared,  there  can  be  no  talrage.    The  or  a  part  of  whose  property  of  whalerer 

Xenpor,  8  P.  D.  110.  nature  has  been  ssred  mntt  contrlbete, 

ri  b  The  Clara,  23  Wall  1, 19,  It  It  but  not  beyond  the  value  of  the  property 

niA  that  Oe  necetsary  eleraeott  to  contU-  tared.    Cargo  tx  Sarpedon,  3  P.  D.  38 ; 

tnte  a  ralid  talrage  claim  are  at  foDows:  The  Longfbrd,  fl  P.  D.  00;   Hnhbct  d. 

*(1)  A  martne  peril  to  the  properly  to  be  Great  Western  lu.  Co.,  74  N.  T.  246. 
Recoed;  (S)  Voluntary  serrice  not  owed 
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the  act  of  the  parties,  but,  in  moay  cases,  hj  the  act  of  the 
lav. 

th«  wnie  that  lalTige  li  a  rawud  for  Lee  n.  Ship  Alexander,   2   Piine,  4W; 

beueflU  actaallj  conferred,  not  for  a  ser-  [Akerblom   t.  Price,   7   Q,   B.  IX  1S9.) 

vice  atumpted  to  be  rendered.    The  Che-  But  lerTfcKi  rendered  uader  ft  contisct 

tah,  L.  R.  2  P.  C.  205, 212 :  The  Zcphynu,  for  work  and  labor  to  be  paid  for  at  all 

I  W.  Rob.  S2g.  3S0 ;  The  Edward  Haw-  eTcnu,  whether  succeuful  or  not,  are  not 

kins,  Luih.  512;  15  Moore,  P.  C.  4B6;  ulvage  lerrEces.    The  Independence,  8 

TheT.  P.Leiitlien,Newb.421,428;  The  Curtii,    860;    HenoeMer    e.    The    Vei^ 

Whltaker,  1  Hprague,  282.    And  it  ii  laid  uitlei,  1  id.  36S.     See  The  Briir  Saaaa. 

tbat  even   when  aerricei  are  rendered  tupra  ;    Parker   a.   Brig    Wbitaker,    18 

under  an  agreement,  compenaation  will  Law  Rep.  497  ;  Coffin  v.  Schooner  Jidin 

be  contingent  on  the  laring  ot  property,  Shaw,  1  ClifE.  S30, 236 ;  The  Wm.  Lnab- 

unleu  it  wai  olherwiie  (pedfled.    The  ington,  7  Note*  of  Ciuei,  361,  303 ;  Hope 

Brig  Susan,  1  Spntgue,  499,  SOi.    Bat  v.  Brig  Dido,  2  Paine,  243 ;  |The  Sabine, 

■es  The  Undaunted,  Liuh.  W;  Tfaa  As-  101  U.  S.  S84 ;  The  Louiaa  Jane,  2  Low. 

teca,  21  L.  T.  h.  ■.  797.     But  It  i>  not  295.     Unl«u  the  Tcuek  be  derelict  the 

necetiarj  that  tafetj  ibould  bt  dne  to  a«sont  of  the  nwnera  or  ol  their  agent  it 

the  exertion!  ofche  «alTur  alone,  if  thc7  neceifarj   to  give   ground   for   aalrage. 

contributed  to  the  re»ult.    Tlie  PimtUc.  The  Cleone,  7  8«w.  77.]     The  right  of 

Newb.  181 ;  5  McL.  308 ;  The  Undaunted,  leamen  to  tHlvage  tiai  been  diicuued  ontf, 

Luah.  eO;  Tiie  Atlaa,  Luili.  518,  527;  16  190,  n.  1.    They  are  not  excluded  tttm 

Moore,  P.  C.  829, 380  i  The  liland  Citj,  compenaation  for  aervicei   rendered   to 

1  Bhuk,  121 ;  [The  Camellia,  0  P.  D.  27 ;  another  veuel  h;  the  fiict  that  it  belonged 

The  Melpomene,  4  I^  R  Ad.  &  Ec  129.]  to  the  tame  owner  with  that  on  which 

The  lervicei  miut  be  greater  or  other  they  are  employed.     The  Sappho,  L.  R. 

than  thwe  which  it  wai  the  dutj  of  the  3  Ad.  &  Ec.  142;  (explaining  The  Haria 

party  to  render.    AaU,  217 ;  The  Hanni-  Jane,  14  Jar.  867 ;  1  E.  L.  &  Eq.  668.)    It 

baL    The  Queea,  L.  R.  2  Ad.  &  Ec.  53 ;  wemi  that  offlcen  and  crewi  belonging  to 

The  Wave  v.  Byer,  2  Paine,  131 ;  [The  the  United  Stale!  navy  may  earn  aalvagv 

.^^liu,  4  L.  R.  Ad.  &  Ec.  20.]  for  remarkable  gervicesto  American  mer- 

A  log,  under  a  contract  to  tow  a  vet-  chant  TesKli.  The  JoeephJDe,  2  Blatcht 
■el.  Is  not  relieved  of  her  contract  becaiwe  322,328.  See  Boheon  v.  The  Konlreaa, 
onforeieen  difflcultiei  oocor  in  the  com-  2  Wall.  Jr.  59.  Paaaengen  were  not  al- 
pletion  of  her  talk,  but  she  may  be  lowed  wlvage  in  The  Vrede,  Loth.  SSS ; 
if  performance  become!  impoulhle.  If,  80  L.  J.  v.  a.  Ad  209 ;  but  it  waa  admitted 
by  ludden  violeiKe  of  wind  or  waves,  or  that  they  might  be  salvon  under  extra- 
other  accidents,  the  ship  in  taw  is  placed  ordinary  circanutances.  It  is  aaid  that 
In  danger,  and  the  towing  veaael  performs  their  datm  to  lalvage'was  allowed  In  Tbe 
■ervice*  which  were  beyond  the  scope  of  Oreat  Eaatem,  N.  T.  D.  C.  1864,  2  Pan. 
the  contract  to  tow,  ihe  will  earn  salvage.  Ship.  208,  a.  6. 

even  if  tbe  raiw  no  risk.    The  Periclet,  A  vewel,  through  whoae  fanit  a  colU- 

Brown.  &  Lnsh.  80  ;    The  Minnehaha,  sion  hat  taken  place,  is  not  compeneated 

Laih.  335;  15  Moore,  P.  C.  133;  White  for  service!  to  the  other  ship.     She  can- 

6ur,  L.  R.  1  Ad.  &  Ec  68 ;  The  J.  C.  not  profit  by  her  own  wrong,  and  it  i!  fur 

Potter,  38  L.  T.  M.  1.  003 ;  [The  Strath-  her  own  benefit  to  render  them.     Cargo 

navw,  1  App.  Cat.  58;   Tbe  Emily   B.  ex  Capella,  L.  B.  1  Ad.  &  Eo.  866;  Tbe 

Bonder,  16  Blatuhf  186.]  So  as  to  pilots.  lola,  4  Blatdif.  28,  SI ;  Tlie  Minnehaha. 
[  866  ] 
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If  the  Toy^e  becomes  unlawful,  or  impossible  to  be  performed, 
or  if  it  be  bioken  up,  either  before  or  after  it  has  actually  com- 

Loh.  8S&,  318 ;  16  Moore,  P.  C.  1S3, 166 ;  (a) ;  The  Waterloo,  BUtchf.  &  HowL  114 ; 

(The  CIsrs,  23  Wall.  1.     See  alio  The  iDdlhe  whoteofftimallnmount  hai  been 

C-  S.  Bntler,  4  L.  B.  Ad.  &  Ec  178  ]  awarded    under    ipeiHa]    drcumitancei. 

SalraBemarbefarfeitedordiminiihed  The  bamilton.S  Hagp.  Adm.  108]  Two 
bf  mlaconduct  of  the  aalTon,  inch  aa  em-  Anchon  &  ClialM,  1  Benedict,  SO.  There 
banleineiit,  Id  connectioa  with  the  »»i-  i*  do  rule  that  llie  mItot  ia  to  ba*e  a 
Tage  lerrice.  The  Island  City,  1  Black,  moiety ;  the  true  principle  ii  adequate 
181;  The  Mnlhonte,  22  Law  Bep.  270;  rewaid,  according  to  the  drcumttancea 
Ttae  HartliB.  Swabej,  489;  The  Lady  ofthecMe.  Poet  r.  Jone*,  19  How.  100; 
Wociley,  2  Spinki,  Ec.  A  Ad.  868;  868 ;  Two  Hoodred  and  Ten  Barreb  of  Oil, 
The  Magdalen,  31  L.  J.  n.  *.  Ad.  28,24;  1  Sprague,  01  :Tlie  Florence,  10  Jur.  672; 
TheFIelden.llW.R.16e;TheWftterloo,  20  E. L.  *  Eq.  607,  622.  Aa  ii  *aid  in 
Blatchf.  ft  Howl.  U4;  |Tlie  Marie,?  P.  246,  n.  (/),  tlie  amoant  may  be  Bxa^  by 
D.  a03;  The  Van  Tean,  8  P.  D.  147.]  contract  The  Firefly,  Swabey,  240;  The 
8o  it  may  be  dimlniihed  by  oeg^gence.  Independence,  2  Cnriii,  360,  3o7 ;  Tlie  A. 
in  proportioDtathe  negligence,  but  iwt  in  D.  Patchin,  1  Blatcbt.  414;  Tlie  H.  B. 
proportion  to  the  damage  occasioned  by  Fuater,  Abbott,  Adm.  222  Ai  to  ■team- 
it.  The  Cape  Packet,  6  Notei  of  Caiei.  en,  see  above  in  thimote,  [a).z» 
G0&.  8eeTheAtlai,  in/ra.  Bntthefrand  (c)  ZWeto  la  discuued  in  many  caaes, 
«  the  maalei  does  not  defeat  the  claim  of  from  whiuh  it  appear*  that  a  momentary 
tlw  owner*  acd  cr«w  if  ttte  aaliage  ii  abanci<)nn>ent  of  a  Tewel  when  the  llvei 
aoeompUahed  notwithitandiDg  tlie  fraud,  of  thoie  un  board  leem  to  be  in  imminent 
Tba  Uiaiouri'i  Cargo,  1  Sprague,  8S0;  danger,foltowed,ai  aoonHJudgmentcan 
18  I«w  Rep-  SS.  Bee  The  Atlas,  Luah.  beexerciaed,  by  an  intention  of  returning. 
tlS  629:  16  Moore,  P.  C.  829, 841.  oranabandonment  for  the  •ecnrityof  the 

There  ii  no  diatinction  between  river  peraon  accompanied  with    an    intention 

•alTage  in  tidal  water,  iMl  aalt,  and  aea  of  returning  provided  that  life  la  no  lon- 

MlTage,  except  aa  affecting  tbe  quantum  ger  In  danger,  or  for  the  definite  pnrpoae 

of   remuneration.      The    Carrier    Dove,  of  getting  aid  at  a  apecifled  port,  with  the 

"naak  n.  Haddox,  2  Moore,  P.  C.  n.  a.  intention  of  returning  ai  loon  aa  the  aid 

84S ;  ViTteo  >.  Meraey  Docka  Board,  L.  la  obuined,  doe*  not  uiually  conatitiile  an 

B.  6  C.  P.  19. 28.  ordinary  caae  of  derelict.     The  Coamo- 

(Aj   Quantum.  —  With    regard    to   the  pnliian,  6  Notea  of  Caaea,  aupp.  IT ;  The 

HOOQiit  ot  aalvage,  two  tJiirda  ha*  been  John  Perkina,  ante,  196,  n,  1 ;  The  Penix, 

allowed.  The  Jubilee,  3  Hagg  Adm.48,n  Swabey,  13;    Tbe  Champion,  Brown.  & 

!■  The  amount  awarded  i«  not  a  fuoa-  In  Tbe  LivletU,  8  P.  D.  24.   Sevens  per 

am  lacnut,  but  it  ia  what  1*  reaaonabk,  cent  wat  allowed  In  Cargo  of  Bark  Bd- 

considering   the    trouble    and    risk,    the  warda,  12  Fed.  Rep.  608.    Losses  incurred 

value  ol   the  property  aaved,  and  also  will  he  allowed  in  addition  to  aalvage 

kNddDg  to  a  rpasonabte  encouragement  where  the  property  aaved  la  ample.    Bird 

to    tlie    rendering  of    salvage    aervicea.  t>.  Gibb,  8  App.  Caa.  669.     Tbe  court  will 

Atchisoa  »  Lohie,  4  App.  Oa.  TSOl    Th«  set  aside  an  exorbitant  salvage  agree- 

Ameriqna,  0  L.  R.  F.  C.  46B ;  Tbe  Anders  ment.      The  SHeaia,  6  P.  D.  177;  The 

Snape,  4  P.  D.  218;  The  Sandringham,  Medina,  2  P.  U.  6 ;  Cargo  «z  Woosung, 

UIW.  Bep.  AGS.    A  moiety  was  allowed  1  P.  D.  'JOO. 

[867] 
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nenced,  by  war  or  interdiction  of  commerce  with  the  pUce 

*  249   of  deBtination,the  contract  is  diasolved.  (ti)     There  ia* no 

difference  in  principle  between  »  complete  interdielion  of 
commerce,  which  prevents  the  entry  of  the  vessel,  or  a  partial  one, 
in  relation  to  the  merchandise  on  board,  which  prevents  it  being 
landed.  The  contract  gf  affreif^htment  in  respect  to  the  goods  U 
dissolved,  for  the  shipper  cannot  demand  the  delivery  of  the  gooda 
if  the  landing  of  them  would  expose  the  vessel  to  seizure,  (a) 
And  if  the  voyi^e  be  broken  up  by  capture  on  the  passage,  so  as 
to  cause  a  complete  defeasance  of  the  undertaking,  the  contnct 
is  dissolved,  notwithstanding  a  subsequent  recapture.  (6)  So,  if 
there  be  a  blockade  of  the  port  of  destination,  by  means  of  whieti 
a  delivery  of  the  cargo  becomes  impossible,  and  the  vessel  retomi 

(c)  Liddud  <r.  Lopea,  10  East,  626. 

(o)  Patron  r.  SMts,  I  La.  277. 

{b)  The  Uiram,  3  C.  Rub.  ISa  Ckptare  doea  not  of  llMlf  ipto  facto  &Mi)*t  lb* 
contract  of  iffreFglitnietit  or  w&get.  It  lugpendi  it  daring  tlie  price  proceediogi,  tnd 
It  reftttachea  upon  a  re<:aptare,  which  confers  b  title  to  MlTsge  onlj',  aod  reitom 
and  doea  not  extinguish  the  rights  of  neutmla.  Tills  la  the  funeral  rule,  u»d  it  it 
well  auatained  by  Mr.  ■Tuitlee  Storj,  in  the  cue  of  The  8h[p  Hooper,  S  Somner,  M9, 
oo  the  ordinary  prinoiptea  of  commercial  law,  in  oppoaition  to  aome  of  tba  adminhj 
deoiaions  of  I^rd  Stuwoll.  which  proceed  npon  ntlher  peculiar  and  enlarged  dis- 
cretion in  the  administration  of  International  taw  and  policy  In  price  caaea.  See  alse 
Spaflbrd  V.  Dodge,  14  Mass.  72;  The  Eliiabeth,  1  Peten,  Adm.  199. 

Lulh.  69,  {distingniahing  The  Coroman-  mimlt7,  and  which  doee  not  dopeai  (■ 

del.  Swsbey,  20S;}   The  Island  aiy,  1  poaseaaion.      (Compare    328,   a.   1,  {i): 

Black,  121 ;  1  CnfT.  221 ;  The  T.  P.  Leatb-  aS4,  n.  I,  (a).)    The  H.  D.  Bacon,  Newb. 

era,  Newb.  421 ;  The  Gmrge  Nicbolans,  ib.  274;  The  Uiawtnri'a  Cargo,  1  Spr«|m 

449;  The  rickwick,  16  Jur.  669;  SO  B.  260,273;  Cutler  v.  Rae,  7  How.729,'ni. 

L.  ft  £q.  628 ;  {The  Kilteena,  6  P.  D.  19S  ;  gee  alao  A  Box  of  Bullion,  1  8prmgnr,n; 

The  Hyderabad,  11  Fed.  Rep.  749.]     Bnt  The  Lady  Woraiey,  2  Spinki,  Ec.  ft  Ad. 

tee  The  John   ffllpin,  Olcott,  77;   The  963,366.  The  right  to  proceed  MpwMMut 

Jnaeph  C.  Origgi,  1  Benedict,  61.  depends  on  the  owner's  baring  rcaelred 

In  general  the  maaler  of  the  aared  res-  the  property ;  the  salror's  dalm  being  a 

tel  ii  eodlled  to  control  her,  and  the  aal-  right  against  the  proper^  aared.    The 

Tor  cannot  ret^n  poaaession  as  against  Emblem,  Dtreis,  61,  68 ;  Tbe  IndepifMl- 

himibatincasesorabiolateder^ot.«nd  ence,  8  Cnrtis,  860,  866;    [The  SaUns, 

some  otben,  tbe  talror  bat  a  right  to  101  U.  8.  SB4.]    Compare  1S8,  n.  1 ;  S1& 

esclnsWe   pOMeaston.      The    Champion,  n.  1.      Whether  an  action   for  aalTaiie 

Brown,  ft  Lash.  89;   The  Cleopatra.  ST  wonid  lie  at   common    taw   ia    pertwra 

L.  J.  M.  8.  Ad.  81 ,   The  Oertrudp,  30  L.  donbtfal  in  England,     lipaon  ».  Haiti 

J.  !*.  s.  Ad.  180.  aon,  2i  L.  T.  SS,  24  E.  L.  ft  Bq.  aOB; 

(if)  LieH.—Tlttn  Is  a  maritime  lien  CaatriUn  >.  Tbompaoii,   18  C  8.  v.  •■ 

<br  nlrage  mtvIcm  which  Is  the  found*-  106. 
tioo  of  a  proceeding  ta  ran  In  the  ad- 
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to  the  port  of  departure,  the  voyage  is  defeated  and  the  contract 
dissolved,  (e) 

But  a  temporary  impediment  of  the  voyi^e  does  not  woik  a 
dissolution  of  the  charter  party  ;  and  an  embargo  has  been  held 
to  be  such  a  tetnporaiy  restraint,  even  though  it  be  iudefiuite  as 
to  time,  (jiy  The  same  construction  is  given  to  the  legal  opera- 
tion of  a  hostile  blockade,  or  investment  of  the  port  of  departure, 
upoD  the  contract.  It  merely  Buspends  the  performance  of  it. 
and  the  voyage  must  be  broken  up,  or  the  completion  of  it  be- 
come unlawful,  before  the  contract  will  be  dissolved,  (f^  If  the 
cargo  be  not  of  a  perishable  nature,  and  can  endure  the  delay, 
then  the  general  principle  applies,  that  nothing  but  occurrences 
which  prevent  absolutely  the  execution  of  the  contract  will  dis- 
charge it.  The  parties  mnst  wait  until  those  which  merely 
retard  its  execution  are  removed.  The  commercial  code 
of  France  (/}  declares,  that  if,  before  the  *  vessel  sails  on  *  250 
her  voyage,  an  interdiction  of  commerce  with  the  country 
to  which  she  is  bound  takes  place,  the  charter  party  is  dissolved, 
though  it  would  be  otherwise  i£  a  superior  force  hinders,  for  a 
time,  the  departure  of  the  ship,  or  if  she  were  detuned  by  supe- 
rior force  during  the  voy^e. 

In  parting  with  the  subject  of  this,  and  of  the  two  preceding 
lectnres,  I  readily  acknowledge  the  free  use  that  has  been  made 
of  Lord  Tenterden's  excellent  treatise  on  maritime  law.  It  has 
been  the  basis  of  the  compilation,  and  it  was  impossible  to  find 
any  other  model  so  perfect,  or  to  make  any  matertal  improve- 
ment upon  it.  It  is  equally  distinguished  for  practical  good 
sense,  and  for  extensive  and  accurate  learning,  remarkably  com- 
pressed and  appropriately  applied,  (a)   Another  work  from  which 

(c)   SeoR  V.  Libbj,  2  Johnt.  8M ;  Tlie  Tutela,  6  C.  Rob.  177. 

((f)  Hmdiej  d.  a>rke,  B  T.  R.  259;  M'Bride  v.  Marine  Ini.  Compur,  6  Jahiu. 
908  ;  BajUei  p.  Fettj-plMe,  7  Mats.  826. 

(c)  Palmer  v.  Lorillard,  IS  Juhni.  84a 

if)  Coda  d«  Commeree.  art.  278.  277. 

(n)  Th«  7th  BnBllih  «d.  of  Abbott  on  Shiptdng,  hy  Sergeant  Sbee,  and  the  Gth 
Am.  ed.  bj  Mr.  Perkioa,  wblch  InelodM  the  note*  of  tbe  other  edition*  and  thote  of 
tli«  l«M  Ur.  Jiuiloe  8toi7,  contain  a  fnll  and  elaborate  riew  of  the  lav,  with  all  Ita 
Ial«  Addition*  «nd  improrementt,  both  In  England  and  America,  on  tbit  moat  fnter- 
nting  head  of  camuMrcial  jarUprndence.  Bnt  llie  original  text  haa  became  almoat 
«Tn-whelniad  by  BDDotatlona,  and  tbe  whole  intgect  will  coon  require,  if  ancb  accnmn- 
Isdona  >ro  to  proceed,  to  bo  redigcated.  The  flnt  edition  of  Abbott,  in  1802,  waa  a 
beaolif  at  model  of  cooclaeoCM  and  dm^cllj. 
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I  have  derived  mnch  as^tanoe  u  Mr.  Holt's  view  of  the  EngHsh 
nnvigatioD  laws  aad  of  maritime  ooDtracts.  He  has  followed  in 
tlie  track  of  Lord  Tenterden,  and  with  great  credit  to  himself. 
His  work  ia  wholly  free  from  the  inoumbranoe  of  foreign  learning 
on  the  same  subject  This  omission  gives  iha  appearsooe  of  a 
1)17,  practical  character  to  the  work,  hut  the  readii^  of  it  heootnes 
quite  interesting  hy  reason  of  the  clearness  of  its  analysis,  the  pre- 
cision of  its  principles,  the  perspicuity  of  the  style,  and  the  manlj 
good  sense  of  the  author.  The  introductory  part  ia  particularly 
excellent,  for  it  contains  a  very  condensed,  yet  comprehensive  and 
perfectly  accurate,  view  of  all  the  principles  in  the  work,  entirely 
disembarrassed  from  adjudged  casea 

Mo  one  can  observe,  at  first,  without  sarprise,  how  eztenuvely 
and  closely  subsequent  writers  follow  in  the  footsteps  of  those 
who  preceded  them ;  but  when  we  come  to  study  the  same  tojucs, 
handled  so  often  by  master  spirits,  we  perceive  that  this  mnst 
necessarily  be  the  case,  in  ethics  and  in  law,  where  discoveries 
are  not  to  be  made,  as  in  the  physical  sciences.  The  entire  region 
of  ethical  and  municipal  jurisprudence  liaa  been  amply 
*251  explored,  and  with  more  than  a  *  Den  bam  or  a  Parry's 
success,  (a)  Panietius  was  the  original  author  of  the  sub- 
stance of  Cicero's  <>fficei,  as  Cicero  himself  acknowledges:  and 
that  consummftte  work,  in  ite  turn,  became  the  foundation  of  all 
that  GrotiuB,  Puffendorf,  Cumberland,  and  a  thousand  other  writ- 
ers, have  laid  down  as  the  deductions  of  right  reason,  concernii^ 
the  moral  duties  of  mankind.  No  person  would  think  of  compil- 
ing a  code  of  ethics  without  at  least  visiting  the  shades  of 
Tusculum,  and  still  less  would  he  think  of  erecting  a  temple  of 
jurisprudence,  without  adorning  it  with  materials  drawn  from 
the  splendid  monuments  of  Justinian,  or  the  castellated  remains 
of  feudal  grandeur.  The  literature  of  the  present  day,  "rich 
mth  the  spoils  of  time,"  instructs  by  the  aid  of  the  accumulated 
wisdom  of  ages. 

(a)  In  the  ImmenH  coUeotloii  which  wm  pabliihed  at  Amitordun  In  lOt^  tt  0» 
Tarion*  worki  of  8CMCch«,  Bantemk,  nnd  other*,  on  nautical  and  maritUm  ralgeeli, 
ve  have  laboriait*  eiaajt,  rrpiete  with  obeolele  learoing,  on  different  bnutsbct  of 
romneKial  law,  at  no  leu  than  twentr  Italian  elTilian*,  wboae  works  ara  now  totillj 
ftn^tofeij  ond  Bven  their  vcrr  namsi  liar*  beoMne  obioored  bjr  the  obliTion  of  time. 
Subaeqnent  ciTiliMis  maf  have  erected  atatrl;  tomea  fmn  IIm  matter  whiefa  ttei* 
rolne  have  liimiibed. 
[870] 
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LECTURE   XLVra. 

OF  THS  LAW  OP  HABINE  DiBDBAjrCB. 

Mabinb  inBonnce  ia  a  contract  wherel^  ona  party,  for  a  gtip- 
olated  premium,  undertakes  to  indemnify  the  other  against  certain 
perils,  or  sea-risks,  to  which  his  ship,  freight,  and  cargo,^  or  some 
of  them,  may  be  exposed,  dnring  a  certain  voyage,  or  a  fixed 
period  of  time. 

In  the  consideration  of  a  title  ia  the  law  of  Bach  eztenmve 
eoiicern,  and  upon  which  so  many  learned  volumes  have  been 
exhausted,  it  has  been  found  difficult  to  bring  the  subject  within 
manageable  limits,  and  suitably  restricted  for  the  object  of  these 
lectures.  It  has  been  my  endeavor  to  state  the  leading  principles 
of  the  contract,  and  to  dwell  upon  such  parts  only  as  are  best 
adapted  for  elementary  instruction. 

The  subject  will  be  contddered  under  the  following  arrange- 
ment: (I.)  Of  the  formation  and  subject-matter  of  the  contract. 
(11.)  Of  the  voyt^e  in  relation  to  the  poli<^.  (III.)  Of  the  righta 
and  duties  of  the  insured  in  case  of  loss. 

I.  Of  tlw  Formation  and  Snbjeot-inRtte>  of  tha  Contnot.  —  (!.} 
Of  the  Pariiea.  —  All  penons,  whether  aliens  or  natives,  may  be 
inacred,  with  the  exception  of  alien  enemies,  for  it  is  a  contract 
authorized  by  the  general  law  and  usage  of  nations,  (a)  It 
was  *  for  a  long  time  an  unsettled  question  in  the  English  *  254 
law,  whether  the  insurance  of  enemy's  property  was  lawftil. 

(o)  Fotblar  lermi  it  a  contnct  dm  Dml  At  Onu. 

'  E^AritMK.  — It  applle*  to  other  inter-  wbich    otie    partj,  for  a    coniideratlon 

mibeddei  thoM  meotioDed.     Arnonld,  (whkh  ii  ucuati;  paid  in  monef,  either  in 

Mu,  loi.  c  1,  m'jtn.,  "Deflnitiaai;";ia«(,  one  min,  or  at  different  timet  durbig  (he 

282,  209.  eontlniuuiceaf  tbemlf),promtieitom«lce 

In  Commonwealth  o.  Wetherbee,  106  a  certain  payment  of  money  upon  the 

Man,  \4B,  ISO,  a  contract  of  inauraiKe  in  deetmction  or  iajtaj  of   (omcthing   in 

Seaetal  it  defined  a*  an  agrcenieirt  by  vhlch  tlie  other  party  l>aa  ao  interMt 
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In  the  year  1741,  a  bill  was  brought  into  Parliameot  to  prohibit 
insurances  on  the  property  of  the  subjects  of  France,  then  at  war 
with  Great  Britain  ;  and  the  propriety  of  such  a  restriction  was 
much  (liitcussed,  and  the  bill  was  dropped.  But  in  1748,  socfa  a 
bill  pasced  into  s  law.  (a)  It  prohibited,  under  a  penalty,  the 
assurance  on  ships  or  merchatidises  belonging  to  France ;  and  the 
contracts  for  such  policies  were  declared  void.  The  statute  of 
38  Geo.  III.  c.  27,  was  to  the  same  effect,  though  much  more 
severe  in  its  penalties.  Those  statutes  were  temporary,  and 
applied  only  to  the  Uieu  ezbting  war ;  and  they  left  the  question 
still  undecided  as  to  the  legality  of  such  insurances,  independent 
of  statute. 

Lord  Hardwioke,  in  the  year  1749,  declared,  (J)  that  there 
had  been  do  determination  that  such  insurances  were  unlawfn), 
and  that  it  might  be  goii^  too  far  to  say,  that  all  trading  with 
enemies  was  unlawful,  and  that  there  had  been  several  ioRur* 
ances  of  that  sort  during  the  war  of  1711.  But  in  Brandon  v, 
Xfesbitt,  (c)  the  Court  of  K.  B.  gave  a  fatal  wound  to  the  opinion, 
that  the  insuiance  of  enemy's  property  was  lawful,  though  that 
opinion  had  received  considerable  currency  under  the  sanction 
of  the  great  name  and  influence  of  Lord  Mansfield.  (<f)  It  was 
certainly  without  any  just  foundation,  either  in  the  English  lav 
or  in  the  established  policy  and  principles  of  the  law  of  nations. 
That  case  was  a  suit  on  a  policy  of  iDsui'nnce,  brought  in  the 
name  of  an  English  agent,  for  his  principal,  who  was  an  alien 
enemy  ;  and  it  was  adjudged  that  no  action  could  be  mtuntained 
either  by  or  in  favor  of  an  alien  enemy.    The  case  of  BrU' 

•  255    tow  v.  Towert  (e)  *  was  still  more  directly  on  the  point, 

and  the  legality  and  expediency  of  insurances  of  enemy's 
property  were  discussed  very  much  at  large,  and  with  great  ability 
and  learning.  The  deci^on  of  the  court  was  put  upon  the  strict 
ground,  that  the  insurance  of  enemy's  property  was  illegal,  and 
no  action  could  be  sustained  on  such  a  policy.  A  distinction  was 
afterwards  taken  in  Bell  v.  OHion^  (a)  where  it  was  held  that 
the  insurance  of  goods  purchased  in  an  enemy's  country  daring 

(a)  8ut.  SI  Qto.  n.  o.  4 

(()  Benkk  n.  The  Bojal  Bicbuge  Asiaraace  Comptuij,  I  Vsi.  817. 

(e)  e  T.  B.  23. 

{d]  Ai  Kg  FlucU  p.  netoher,  1  Donff  2S1  ,  Gist  o.  Huon,  t  T.  &  84. 

(«)  6  T.  R.  86.  (0)  1  Bm  fr  F.  U6. 
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WOT,  by  a  British  agent,  and  shipped  for  British  snhjects,  vss  a 
lawful  iDsurance.  But  every  distinction  of  that  kind  was  sub- 
sequently abandoned ;  (i)  and  in  the  ease  of  iosuranoes  on  French 
property  previous  to  war,  they  were  held  not  to  cover  a  loss  by 
British  capture  after  the  war  was  renewed,  even  though  the  action 
was  not  brought  until  after  the  restoration  of  peace.  It  was 
declared,  that  an  insurance  of  enemy's  property,  as  well  as  all 
commercial  intercourse  with  the  enemy,  was,  at  common  law, 
unlawful,  and  that  an  insurance,  though  effected  before  the  war, 
made  no  difference,  as  a  foreigner  might  otherwise  inaui-e  previous 
to  the  war,  against  all  the  evils  incident  to  the  war.  Insurances 
of  enemy's  property  had  been  indulged,  but  never  were  legal. 
The  judicial  language  at  last  was,  (c)  that  such  insurances  were 
not  only  ill^al  and  void,  but  repugnant  to  every  principle  of 
P&blic  policy.  The  former  opinion  in  fiivor  of  the  expediency  of 
sacfa  insurances  had  never  yet  produced  one  single  judicial  deter- 
mination in  favor  of  their  legality. 

All  the  oontiuental  ordinances  and  jurists  concur  in  the  ille- 
gality of  such  insurancea  (S)  Bynkershoek,  in  a  chapter 
*  devoted  to  the  consideration  of  this  question,  concludes  *  266 
that  the  reason  of  war  absolutely  requires  the  prohibition 
of  insurance  of  enemy's  property ;  because  by  assuming  such 
mks,  we  promote  the  maritime  commerce  of  the  enemy.  Valin 
considered  that  insuring  enemy's  property,  and  trading  with  the 
enemy,  was  substantially  the  same  thing ;  and  he  truly  observed, 
that  when  the  EngUsh,  in  the  war  of  1756,  insured  French  ships 
and  cargoes  which  were  captured  and  condemned  as  prize  of  war, 
and  paid  for  by  English  underwriters,  the  nation  only  took  with 
one  hand  what  it  restored  with  the  other,  (a) 

(t)  FnrUdo  v.  Bogen,  8  Bat.  &  P.  ISl ;  QamU  t.  Le  tiefnrier,  4  But,  407  t 
Bnudon  v.  Cnrlmg,  lb.  410. 

(c)  Lord  ElleoboroDgh,  EeUner  d.  Le  Hetmier,  4  Eut,  396.  Lord  Enkine,  Ex 
parit  Lee,  IS  Te*.  M.  Propert]'  liable  \o  optare  nnd  conDtcatlon  in  var  hi  belong- 
ioK  to  tlie  eaemj,  cuiaot  be  Uwfull;  iniored  within  the  Jtiriidiction  of  the  capturing 
power.  The  policy  It  roid  iti  it*  iDcepUou,  or  become*  ao  from  the  time  (he  property 
ia  iniprened.  with  •  bottile  character.    Duer  on  InsnTance,  i.  420,  [lect.  4,  {  9-1 

id)  The  ordinance!  of  Barcelona,  ai  early  aa  1484,  declared  inch  insurance*  void. 
Comnlat  de  la  Her,  par  Boncher,  11.  TIT.  See  also  Le  Guidon,  c  2,  «ec.  6,  io  Cleirsc. 
V*  et  Coatnmei  de  la  Her,  197,  ed.  ISTl ;  Ord.  of  Stockbolm,  of  1766;  2  Hagena, 
S57;  Ord.  of  the  Statei  General  of  the  Netherlands,  In  1622,  1667,  1606,  and  1689, 
«lled  in  Bynk.  Q.  J.  Pub.  lib.  1,  c  21 ;  EmeHgon,  det  An.  i.  12a 

(d)  Talin'i  Comm.  tl.  S3.  See  toI.  i.  lee,  Ir.  how  far  a  foreign  domicile  coDimnni. 
CKlea  to  a  citizen  the  dlMbilitie*  of  an  alien  enemr. 
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The  doctrine  of  the  Enropesn  ]»w,  on  this  subject,  wu  exteit- 
sively  discussed  and  explicitly  reo<^Dixed  in  New  York,  in  the 
case  of  Oritwold  v.  Waddington;  (i)  and  as  that  doctiine  is 
founded  on  the  same  piinoiple  of  general  policy  which  interdicts 
all  commerce  and  trading  with  the  enemy  in  time  of  war,  it  may 
be  considered  as  the  established  law  of  this  oonatry.^ 

With  respect  to  peiBons  who  may  be  insurers,  the  role  of  the 
common  law  prevails  with  us ;  and  any  individuals,  or  companiet, 
or  partnerships  may  lawfully  become  insurers;  and  we  have  no 
incorporated  companies,  like  those  of  the  fioyal  Exchange  Aasut- 
ance  and  the  London  Assurance  companies,  with  the  monopoly  cr 

(ft)  16  lobaa.  4S8. 

■  EJiel  of  War.  —  It  hu  been  held  In  antt,  1.  67,  n.  1.     With  ngud  to  agne- 

Ctwa  killing  out  of  the  rebellion,  thmt  ft  meiit*  DMde  daring  the  wmr.  It  inaj  he 

contract  of  Imnrance  which  wai  made  and  added  that  aince  the  abore  nota  in  toL  L 

partly  esecot«d  before  the  war  and  whkh  waa  itereotyped,  a  decliloa  contrai?  to 

cannot  be  dluolved  withont  lou  to  one  that  of  Eerahaw  b.  Kel*e7,  there  loco- 

party,  although  It  would  be  tu«pended  If  tioned,  has  been  reached  by  the  Supreme 

it  could  not  lawfully  be  carried  Into  exe-  Court  of  Iowa.    Hill  t.  Baker,  88  Iowa, 

cution   (Semmea   e.  Cilj  F.  In*.  Co.,  3S  308.    Caan  ariaing  out  of  the  rebelliaB 

Conn.  643),  will  neither  be  diMolved  nor  were  thought  to  stand  on  a  peculiar  foot- 

nupended,  If  it  can  be  carried  Into  eie-  ing  la  HcStea  v.  Matthews,  8  Daly,  Ut, 

cotJOD  consIstenUy  with  the  allegiance  where  it  was  held  that  a  partaenhlp  ba- 

«t  both  paitiea.   HanluttUu)  Life  Im.  Co.  tween  residents  In  the  two  tectiMM  waa 

B.  Warwick,  20  Oratt  614;  New  Toik  not  dissolTed.    But  aee  Howell  k  Gordon 

Ufe  Ins.  Co.  ■>.  Clopton,  T  Bnsh  (Ky.),  179;  40  Qa.  802.  r* 

xi  McStea  v.  Matthews  waa  rsTereed        In  the  United  State*  Soprcme  Coort  a 

in  the.Sapreme  Court   of    the   United  middle  ground  liaa  been  taken,  and  It  ia 

States.      See  anfa,  L  67,  n.  1,  xK    The  held  that  while  the  failure  to  pay  the 

question  as  to  the  effect  of  a  non-payment  premlnnu  forfeits  the  policy  at  the  option 

of  preiuiunii  on  account  of  the  cirll  war  of  the  company,  yet  the  iDsnied  baa  Iha 

apon  iuiurance  contract*  ha*  arisen  gen-  right  to  recorw  the  equitable  Talne  at 

erally  in  cases  of  life  Insurance,  and  it  la  the  policy  at  the  time  of  the  failim. 

assumed  In  many  of  the  cases  that  a  con-  N.  T.  Ufa  In*.  Co.  e.  Statham,  SS  U.  8. 

tract  of  fire  or  marine  insurance   wa*  24.    See  alao  Tait  i>.  N.  T.  life  loa.  Ca., 

rendered  roid.    That  a  contract  of  life  1  Flip.  S88;   Abell  ir.  Penn.  MoL  life 

inanrance  was  only  suspended,  see  Cohen  Ins.  Co.,  18  W.  Vn.  400.    Where  a  con- 

p.  N.  T.  Hut  In*.  Co.,  GO  S.  T.  610 ;  Sands  pany  ha*  an  agent  in  the  country  that 

D.  K.  T.  In*.  Co.,  ib.  620 ,'  Mat.  Ben.  Life  become*  hostile,  and  distinctly  recognlNa 

In*.Ca  t>.  Hillyard,  ST  N.  J.  L.  444 ;  Mut.  such  agent  after  tbe  beginning  of  hostOt 

Ben.  Ufe  In*.  Co.  v.  Atwood'i  Admx.,  ties,  payment  U>  tbe  agent  will  keep  the 

24  Oratt  41^ ;   Clemmitt  o.  N.  T.  Ufe  policy  alire.    Insurance  Co.  v.  Davia,  tf 

Ins.  Co.,  76  Ta.  86G.    But  see  Worth-  U.  8.  426;  Sand*  r.  N.  T.  Life  It*.  Co., 

ington  B.  Charter  Oak  Ufe  Int.  Co.,  11  nipria ,-  Freti  v.  Storer,  23  Waa  196,  a.  r. 

Conn.  873,  that  the  contract  wbj   i«n-  See  Smith  t>.  Charter  Oak  loa.  Co.,  1 

dered  void.  Cant  L.  J.  76  and  note. 
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excluBtve  right  of  making  insunnce  as  a  oompauy  or  partneniliip 
on  a  joint  capital.  Eaoti  part  owner  may  insure  for  binuelff  auil 
maj  act  his  pleasure  as  to  the  insurance  of  his  individual  propor- 
Uon  of  interest,  (c}  During  the  colonial  government  of  this 
conntryt  as  well  as  for  the  first  fifteen  or  twenty  years  after  the 
peace  of  1788,  the  business  of  insurance  was  almost  entirely 
carried  on  by  •  private  individuulB,  each  taking  singly  for  *  257 
himself,  and  not  in  tolido,  a  risk  to  the  amount  of  his  sub- 
scription, (a)  But  incorporated  companies  began  to  multiply  and 
supplant  private  underwriters,  and  the  business  of  insurance  in 
the  United  States  is  now  carried  on  almost  exclusively  by  iucur- 
porated  companies.  Individuals  and  unincorporated  partnerslitp 
companies  are  still  at  litierty  to  carry  on  the  business  of  insurance 
to  any  extent  they  please,  and  the  success  of  any  such  competition 
with  the  incorporated  companies  would  depend  upon  the  ability 
to  command  confidence,  and  the  judgment  and  skill  with  which 
the  business  was  conducted.  (f>) 

(c)  A  poUoy  it  not  diTtdble,  and  If  bad  Id  put.  It  fibad  in  icA>,-  and  if  void  in  lu 
inceptian  a*  to  one  of  Uie  D*nen,  it  u  void  u  to  alL  Paikln  v.  Dick,  11  Eaat,  60S ; 
Camdo  a.  Britten,  4  B.  &  Aid.  IM ;  Lord  Kenjon,  In  Bird  s.  Pigon,  cited  In  1  Phillip* 
on  Im.  SI ;  [3  Selw.  S.  P.  13t]i  ed.  932 ;]  CUrk  v.  Protection  Ini.  Co.,  1  81017, 100;  lu 
Krir  v.  Andnde,  e  Taunt.  196,  it  wai  dedded  that  if  part  of  the  goodi  were  lawful, 
kod  the  Raidue  not,  the  gooda  not  lubject  to  forfeituie  were  protected  bj  the  poll^. 
But  the  rale  ia  too  well  tettted  to  be  dUturbed,  that  the  partial  iUegalitj  of  an  entire 
(mnmct  render*  the  whole  void,  and  it  applie)  at  well  to  the  contract  of  iniurance  m 
to  othen-  The  more  equitable  rule,  ttiat  tbe  puliaj  U  roid  out  j  a*  to  the  illegal  part, 
preraili  in  France.  Fotbier  on  Id*,  n.  44;  Duer  on  Inaamnct,  324-827.  3S3.  Mr. 
Dner  ia  tor  confining  the  BeveriCj  of  tlie  EnglUli  rule  to  contract!  of  inannnce  necea- 
■scitf  entire,  and  not  autceptible  of  being  treated  aa  diitinct  and  leTeral. 

(u)  Ai  earl7  at  1726,  Francie  Rawle,  of  Philadelphia,  propoaed  the  eatabliihment, 
nnder  legialatiTe  aaautlon,  of  a  marine  inaurmnce  office.  Tliii  he  did  in  a  amall  toI- 
nme  printed  b;  Dr.  Franklin,  and  the  fint  book  be  ever  printed  See  App.  to  Mr. 
Wkarton'a  memoir  of  the  laU  William  Rawle,  Eiq. 

(i)  Marine  iniuiance  waa  fornierlj  a  lawful  buaineu  In  New  York,  eqaallf  open 
to  all  the  world ;  but  in  1829,  the  Leglilature.  by  atalute  (Lawi  of  Kew  York,  aeia. 
63;  c  33S),  prohibited  marine  insurance,  or  lending  on  respondentia  or  bottomry,  ef- 
fected within  tbe  alate,  to  all  periont  and  companiea  reiiding  in  anj  foreign  country, 
acting  by  any  agent  here.  Peraona  and  aaaoctatloni  in  other  state*,  effecting  anch 
inaamneet  in  New  York,  were  taxed  ten  per  cent  on  their  premium*.  The  aame 
che<A  and  prohibition  applie*  to  inaurancet  In  New  York  agalntt  lire.  N.  Y.  Rertied 
Stattttea,  L  714.  See  further,  infra,  871.  The  etatute  law  of  Penncylvanla  alio  pro- 
blbita  all  Idnda  of  ininrttnce  by  foreign  corporationa  or  companiea  within  the  state. 
Pnrdon'*  Dig.  646.  The  law  In  Haaaachuietta  I*  more  h'beral,  and  it  allow*  incorpo- 
nUed  inaurance  companiea  Itt  oUier  state*  and  in  foreign  conntriet  to  Itunre  by  tbdr 
tnpliance  with  certain  condidoni,  intended  to  guard  agaioat  abwa. 
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(2.)    Of  the  Termt  and  Suijedi  of  the  Poliey,  and  the  Force  af 
Utage  thereon.  —  If  the  ship  be  specified  in  the  policy,  (e) '  it 

ID  MsuBchuaetti  maj  inmre  TeHeli,  freight,  money,  gooda,  and  eflecti,  and  agiiart 
uaptivit/  of  p^noiu,  and  on  the  life  of  vay  penon  at  aea,  and  on  mone;  laatt^M 
botlomry  aod  reipondentia,  and  agaliut  fire;  ondvelling  liouaeiand  otbo- buil^tl, 
and  OD  uierchandiae  or  other  propert  j  within  the  United  Btatei.  Sutntea,  IBIT,  18U. 
BcTlaed  Statulei,  1636,  pt.  1,  tic  13,  c.  87,  lec.  2. 

(c)  A  policy  of  iniuraace  mual  be  in  writing,  according  to  naiform  usage  and  pao- 
tice,  and  Uiia  U  «peclalljr  reqnlred  bj  the  itatute  of  85  George  III.,  and  b/  moit  <^  tbt 

>  OW  and   Wrillai   PeUcim.  —  Apart  no  farther  than   thU.     H«Uodc  v.  Cim- 

from  (talute,  a  contract  of  iniuTance  need  mercial  Ia>.Cu.,SDutcher,2S8;  SDotcL 

not  be  in  writing.    Commercial  Mut.  M.  646 ;  Baxter  n.  Masaaaolt  Ini.  Co.,  IS  At 

Ini.  Co.  V.  Union  Mut.  In*.  Co.,  19  How.  len,  820.    See   Real  Eat  M.  F.  Idl  Co. 

81B;  Truatee*  of  Fint  Baptlit  Chorch  d.  s.  RoeMie,  1   Gray,  SSO;  (ezpUined  1< 

BrooldjnF.In>.Co.,19N.Y.306;Wal1[er  Gray,  454;)  Lindauer  p.DclawaRH.& 

«.  Metropolitan  Ina.  Co.,  66  He.  371 ;  Mo-  Ini.  Co.,  13  Ark.  461. 

bile  Marine  Dock  ft  M.  In«.  Co.  o.  McMil-  When,  iTowerer,  u  In  Eogland,  an  b- 

lan,  31  Ala.  Til ;  Conatant  b.  Ini.  Co.,  3  atrument  in  writing  i«  required  V  *^^ 

Wall.  Jr.  813 ;  Sanbom  v,  nrenuui't  Ini.  nte,  a  delivery  of  the  iDitrument  •ran* 

Co.,  le  Gray,  448j  Goodall  v.  N.  B.  Mut.  to  be   ai  necenary  aa   in  other  cam. 

Ina.  Co.,  25  N.  U.  169,  103.    Compaie  Whether  it  has  been  deliTered  or  not  i* 

Secnritj  F.  Int.  Co.  of  N,  T.  f .  Kentncky  rather  a  qneation  of  fact  than  of  law.   A 

M.  ftF.  In«.  Co.,  7  Bush  (Ky.),  81;  Hew  policy  purporting  to  be  ligned,  aeakd, 

England  F.  ft  M.  lot.  Co.  d.  Robinson,  25  and  delivered  by  an  bunrance  company, 

Ind.  636;  with  Henning  c.  U.  8.  Ina.  Co.,  and  made  in  conformity  to  the  Icrma  a*. 

47   Mo.  425 ;    [Relief  Fire   Ins.   Co,   v.  lented  to  by  tlie  insured  on  a  alip  of  tka 

Shaw,  94  U.  S.  GT4;  Putnam  r.  Uome  lort  explained,  poa,  286,  n.  1,  wai  beU 

In&  Co.,  123  Man.  824,  320;  People'*  binding  on  them  by  the  Honae  of  LnA 

Ins.   Co.    D.   Faddon,  8   III.  App.   447;  against  tlie  opinion  of  a  majority  of  the 

Humphry  v.  Hartford  Fire  Ina.  Co.,  16  Judges,  alttiough  It  hail  never  left  tbe 

BUtchf.  504.    But  in  auch  caae  the  con-  haiids  of  the  company  ;  the  custom  being 

tract   and    lis   terms    must   be    proved  fortheinaurera tokeepltuntilaeetforby 

clearly.      Eames  v.   Home   Ins.  Co.,  91  the  asam^ed  or  hia  broker.    Thegraimds 

U.  S.  621 ,  Fattenon  i:  B  njainln  Frank-  were  that  the  statement  on  the  policy  wai 

lin   Ins.  Co.,  81*  Penn.  St.  461.]    Heo-  to  be  taken  aiconcluaive  against  tbe  com- 

nJDg  p.  U.  S.  Ins.  Co.  differed  from  the  pany ;  that  the  policy  was  to  be  tieated  a* 

other  caaes  In  holding  that  the  charter  delivered  from  the  moment  the  parliea  in- 

and  by-laws  of  the  defendant  company  tended  it  to  be  Dpent1re<harmglheca»- 

made  an  oral  agreement  to  baure  in-  tom  in  view);   and  Ihst  the  practice  of 

valid  executing  the  policy  in  the  absence  of  the 

Id  those  Jurisdictions  where  a  written  insured,  and  waltiog  (or  him  to  aatif  lor  it, 

policy  is   not   necessary,  there  Is  a  ten-  assume*  a  previous  assent  on  the  part  of 

deiu.7  to  liold  that  a  policy  made  In  pur-  the  fntnred  to  the  policy  to  be  execnied. 

atiajice  of  an  oral  agreement  is  binding  Xenos  r.  Wickham,  L.  R.  3  H.  L.  SSO ;  14 

a*  ooon   M  executed,  while  still  in  the  C.  B.  h.  s.  485;   IS  C.  B.  ir.  a.  SSI;  an 

hands  of   the  company,  and  is  held  by  able  statement  of  the  oppoatte  view  wSl 

tbem  to  the  use  of  the  Insnred.    Kohne's  be  fouitd  in  the  judgment  of  Willos.  i-. 

«••«,  deed  In  the  note  (e),  teemi  to  go  L.  R.2H.LSia 
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becomea  pai-t  of  the  contract,  and  no  other  t>hip  can  b«  sabstituted 
without  necessity ;  but  the  cargo  may  be  shifted  fjom  one  ship 
to  another,  if  it  be  done  from  necessity,  and  the  insurer  of  it  will 
still  be  liable.  (_d)  An  insurance  on  the  body  of  a  ship,  except 
when  varied  by  special  agreement,  sweeps  in,  by  the  comprehen- 
sivenesa  of  the  expression,  whatever  is  appurtenant  to  the  ship. 
This  is  the  doctrine  taught  in  all  the  continental  writers  on  insur- 
aace,  as  well  as  in  the  English  law.  (e)  An  insurance  on  a  ship 
tae»na  prima /aeie  the  legal  interest  in  the  vessel,  and  not  the 
mere  equitable  interest,  and  if  the  policy  be  intended  to 
cover  the  equitable  interest  only,  that  *  interest  ought  to  *  258 
be  disclosed  to  the  insurer,  (a)  An  insurance  will  be  valid 

foreign  ordiiuuicc*.  Printed  fbrmi  of  policies  tre  uai*«raalljr  In  use.  Dner  on  Inior- 
■nce,  i.  60,  92,  and  64,  n.  8.  Tliere  mre  uid  to  be  aix  easeatial  part*  to  erery  politif ; 
1.  Thepartiei;  2.  The  preniiumi ;  3.  The  lubjectinaured;  4.  The  amount  insured; 
6.  The  rUki ;  6.  The  Tojage  or  term  of  the  risk ;  and  by  the  statute  of  35  Geo.  III. 
DO  dnnktion  of  the  term  of  any  policy  can  be  for  a  longer  term  tliaii  twelre  montlia. 
Dner,  abl  apra,  69,  101,  107,  n.  8,  4.  The  application  for  iniurance  ii  uinally  made 
In  writing.  The  policy  need  only  be  ligned  by  the  insurer,  for  the  obligation!  on  the 
pttrt  of  the  assured  are  conditions  merely  on  the  performance  of  which  hla  right  to 
indemnily  depends.  The  policy  itself  contains  an  acknowledgment  of  the  premium, 
lb.  OS.  It  is  perfect  and  binding  aa  soon  as  the  term*  are  agreed  on,  and  the  policy 
signed  by  the  decignated  officer,  without  actual  deiivery.  Eohne  v.  In*.  Co.  N. 
Americft,  1  Wwh.  68.  ETen  if  the  tenni  of  tlie  policy  be  agreed  oo  In  writing,  equity 
will  enforce  the  esecntion  of  the  policy  or  payment,  though  a  loss  occnre  in  the  mean 
time.  Hotteoz  tr.  The  London  Asa.  Co.,  1  Atk.  645;  I'ericlni  t.  Wuh.  In*.  Co., 
4Cowen,M6;  M'CnIloch  i>.  Eagle  Ini.  Co.,  1  Pick.  278.  This  last  caM  allows  » 
ranedy  in  and)  caae  at  law.    Head  c.  DsTlion,  8  Ad.  £  El.  SOS. 

{d)  [Salisbury  c.  Marme  Ina  Co.  of  St.  Louis,  23  Mo.  eSB.)  The  owner  may 
change  the  nuuter  of  the  vesaei  insured  in  bis  discretion,  without  prejudice  to  the 
inmrance,  provided  It  be  done  to  good  faith,  and  a  substitute  of  competent  skill  be 
proTided.  Piatt,  J.,  Wolden  «.  Firemen  Ins.  Company,  12  Johns.  12B.  It  is  imma- 
terial whether  the  written  words  of  a  policy  be  insertedin  thebody  of  the  Instrument, 
or  written  on  its  face,  or  in  the  margin.  De  Hahn  v.  Hartley,  1  T.  B.  S48 ;  Bean  f. 
Stopart,  Dong.  II ;  Kenyon  i^.  Berthon,  ib.  12,  n.  But  Mr.  Duer  thinks,  and  Justly, 
that  «  memorandum  on  the  back  of  a  policy,  not  referred  to  in  the  iniCruTnent,  nor 
signed  by  the  insurer,  U  •  nullity.  Dner  on  Insunnce,  1.  TS.  Bo  a  material  altera- 
tion In  a  policy,  witiiont  the  conaent  of  the  insurer,  though  made  in  the  margin  or  by 
interlineation,  destroys  tt ;  if  the  alteration  be  immaterial,  it  1*  otherwise.  The  caaes 
to  tliia  pdnt  are  eollecied  In  Dner  on  Iniurance,  i.  148,  n. ;  ib.  81.  Insurance!  are  to 
be  libetaliy  construed  In  hror  of  the  assured,  for  that  is  most  consonant  to  the  ioten- 
dona  of  tlM  parl7.  Bo  an  exception  to  tlie  riaiu  1*  to  be  construed  strictly  agalnat 
the  Insurer,  aiid  for  the  same  reason.    Ib.  161. 

(<)  Emerigon,  i.  42S;  Bonlay-Faty,  ill.  STO;  Fardessus,  iU.  n.  766;  Plantamour *. 
Stapks,  1  T.  R.  611,  note. 

{a)  OU  r.  Eagle  Int.  Company,  4  Uascm,  390 ;  [B^ey  v.  Hope  Ina.  Co.,  GO  Me. 
474-1 
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without  naming  the  ship,  as  upon  goods  on  board  atiy  >iip  w 
thipt ;  and  it  becomes  sometimes  a  nice  question  as  to  the  appli- 
oation  of  the  loss,  when  there  are  two  or  more  policies  of  tliit 
loose  desci-iptioD  on  different  parcels  of  goods,  (i)  ^  So,  it  will  be 
valid  if  made  on  account  of  A,,  or  of  whom  it  may  eaneem.  (e) 
In  England,  the  statute  of  26  Geo.  III.  o.  44,  prohibits  insur- 
ancea  iu  blank,  as  to  the  name  of  the  insured ;  and  the  name 
of  the  party  in  interest,  or  some  agent  in  his  behalf,  most  be 
inserted,  and  the  policy  cannot  be  applied  to  any  property  which 
does  not  belong  to  the  party  named,  or  in  which  he  is  not  inter- 
ested ;  but  the  suit  on  the  policy  may  be  brought  in  the  name  of 
the  principal  or  ^ent.  (d)  The  interest  of  the  real  owner  may 
be  averred  and  shown ;  but  if  one  partner  insures  in  his  own 
name  only,  the  policy  will  cover  his  undivided  interest  in  the 
partnership,  and  no  more,  (e)  If  the  policy  has  the  words,  and 
{b)  EDKrlgOD,  i.  173;  Kewle;  ■>.  B7MI.2  B.  BL  S4S;  Henchmu  v.  Oflej.Oi.Mt, 

(c)  BoulA7-Fat7,  ill.  628, 6B1,  [t.  3S. 

(d)  Cox  D.  Parry,  1  T.  R.  «4.  It  nuiy  be  brongfac  in  the  name  of  the  {wrtybr 
whom  or  (or  whom  the  eontmct  wM  made.  Bayley,  J.,  In  Sftrgent  v.  Horrii,  3  B.  ft 
Aid.  280,  281  i   {Somei  v.  Equitable  Safety  Ine.  Co.,  12  Gray,  581.] 

(a)  Talin'i  Comni.  ii.  SI ;  1  Emerigon,  2D3,  2M ;  GrkTM  v.  Boiton  HuiDe  1m. 

I  Rmnitiff  PeHda. —  BnnninK  pollde*  Edwardi  T.  St.  Looit  PerpetBBl  Ini.  Oa., 

apon  goods  on  board  ihips  as  may  be  de-  7  Ho.  882. 

dared  have  became  common.  Theaunred         Bat  it  hai  been  held  that  when  the  pre- 

can  appropriate  snch  a  policy  to  goods  on  mluma,  of  which  the  receipt  wa*  acknowl- 

boardanyshlpiandif  theappropriatioDit  edged  in  the  body  of  a  running  polit?, 

made  in  good  filth,  and  the  ahip  declared  were  nominal,  and  were  to  be  increaaed 

to  the  nnderwriler  at  the  earliest  con ren-  or  reduced  at  the  time  of  Indonenent, 

fent  opportunity,  he  will  be  bound,  al-  according  to  llie  rating  and  national!^  id 

though  the  ship  ha«  been  lo«t  liefore  he  the  vessel,  such  clauses  to  apply  as  the 

la  notilled.    Gledstane*  e.  Royat  Gxch.  company  might  insert,  as  the  riaki  wen 

An.,  6  Beat  A  8m.  797  (astrong  case];  sncceHlvely  reported,  the  contract  did  not 

B.CarTerCo.i^ManafaDtarers'Ins.  Cd.,9  attach  to  a  panlcuUr  shipment  nntU  this 

Gra7,214;  [and  an  erroneous  declaration  wasdone.  Orient  Mm. Ins.  Co. u.  Wright, 

may  be  rectified  even  after  the  toss  U  23  How.  Ul;  Bnn  M.  Ins.  Co.  d.  Wright, 

known,  Stephens  v.  Aiutralaslan  Ins.  Co.,  lb.  412.     See  DonriUe  r.  Sun  H.  In*.  Co. 

8   L.   R.   C.   P.   IB;    Arnold    n.  Faciflo  of  N.  T.,  13  La.  An.  269;  HarUhora  n. 

Mut.  In*.  Co.,  78  N.  Y.  T.]  See  lonldes  Shoe  and  Leather  Dealen'  Ina.  Co.,  IS 

B.  Pacific   Ins.  Co.,  L.  R.  0  Q.  B.  674,  Gray,  240;  rierce  e.  CoIumUan  Ina.  Co„ 

OBS.    But  compare  Donville  o.  Sun  M.  14  Allen,  S30, 8S1.    But  see  dlsaeatiBg 

Ins.   Co.   of   M.   T.,    12  La.    An.   268;  ojdnlon   of   CUSord,   J.,  28   Bow.  414; 

Hartahom  v.  Shoe  &  Leather  Dealers'  Bunlen  v.  Orient  H.  Im.  Co.,  8   Boaw. 

Int.  Co.,  15  Gray,  240.  24A.  34t);  Pierce  448;  2Eeyes,M7t  BolkM  ».0.  W.  loa. 

V.  Colombian  Ins.  Co.,  14  Alleo,  820, 321  i  Co.,  8  Keyea,  17,  SZ. 
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»k»maoever  it  may-  eoneem^  then  it  will  covet  the  whole  partner- 
ship interest ;  (/)  and  Valin  and  Bouky-Paty  think  it  covers 
the  whole,  if  the  policy  be  generally  on  his  goods,  {g)  On  snch 
s  policy  an  action  may  be  maintained  by  any  one  of  the  ownen 
whose  interest  was  intended  to  be  insured  by  it.  It  will  cover 
a  persoD  who  has  but  a  speeial  interest,  as  by  lien  or  o&er- 
wiite.  (K)  Those  general  words,  whom  it  may  concern,  will  only 
apply  to  the  person  having  an  interest  in  the  subject  insured,  aud 
who  was  in  the  contemplaUon  of  the  contract,  (t)  '  But  a  policy 
may  be  applied  to  cover  the  interest  intended  to  be  insured, 
though  the  owner  of  it  was  not  known  to  the  parties,  provided 
the  terms  of  the  policy  will  permit  it.  (y)' 

The  form  of  the  policy  in  England  and  the  United  States  con- 
tains the  words  loit  or  not  lott ;  and  if  the  subject  insured  be  losl, 
or  has  arrived  iu  safety  when  the  contract  is  made,  it  is  still  valid, 
if  made  in  ignorance  of  the  event,  and  the  insurer  must 
pay  the  loss,  or  not  pay  it,  as  the  *  case  may  be.  (a)  This  *  259 
is  laid  down  by  the  foreign  jurists  as  a  general  principle  of 
insurance,  without  reference  to  those  words  which  are  said  to 
be  peculiar  to  the  English  policies ;  and  it  is  eaid  that  without 
them  the  policy  would  be  void,  if  the  subject  was  lost  when  the 
insurance  was  made.  (^()  There  is  no  English  adjudication  to  that 
effect ;  and  the  point  may  well  be  doubted,  inasmuch  as  all  the 

Ctoinpui7,3Cratich,  419;  Doiom  e.  Joum,  4Uu«.M7;  TnriMr  *.  Burrow*,  6  W«» 
daD,Ml. 

{/)  I^wrenee  v.  Scbor,  2  C^dm,  303. 

(9)  Valin,  iL  84;  Boulaj'-Patj,  Ui.  S88. 

(A)  Caaett  p.  The  I^cMc  Im.  Company,  1  Wend.  Ml ;  a.  o.  4  Id.  Tfi. 

(i)  Newuin  v.  DoDgkta,  7  Harr.  &  John*.  417 ;  Bandaj-  v.  Unton  Ini.  Cvtttfiatj, 
%  Wa*b.  391 ;  De  Bolle  e.  Fenni/lTanIa  In*.  Compan  j,  4  Wharton,  88.  The  ininred 
nmit  hare  an  Inlemt  <n  the  propeitj  when  the  faunrance  was  made,  and  at  U\*  lims 
oftkt  h$*.     HaniMi  v.  Fuhlng  Ing.  Company,  3  Sumner,  132. 

(»  Buck  v.  Chesapeake  Int.  Companf,  1  Peten,  161. 

(a)  A  policy  vlth  tbo*e  wordi  will  cotct  a  Iom  if  the  lnt«reat  wM  not  aoqniiwl 
uitil  after  the  lou.     Sotiterland  e.  Pratt,  11  H.  &  W.  390. 

(&)  6  Ban.  2S08,  2804;  Park  on  Lunnmce,  31. 

*  WalMNi  V.  Swum,  11  C.  B.  m.  a.  v.  WilMm,  0  Ohio  St.  568;  DnnCM  m. 
7G6i  Steele  v.  FruUlD  F.  In*.  Co,  17  Sim  Hut.  Ini.  Co.,  12  La.  An.  486; 
Puin.  St.  290;  HajiiM  v.  Bowe,  40  Me.  [Comp.  Hooper  v.  Boblnion,  98  U.  S.  GSS. 
181 ;  Angnata  Id*.  A  B.  Co.  ai  Gift.  *.  See,  at  to  form  of  action.  Sleeper  v.  Unloa 
Abbott,  13  Hd.  S4B;  Protectian  In*.  Co.    In*.  Co.,  06  Me.  S8fi.J    Ses  S7%  n.  1. 
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contineDtal  authorities  hold  such  insurances  to  be  Tslid,  if  made 
in  ignoranc«  of  the  existing  loss,  (e) 

A  policy  on  a  voyage  &ont  abroad  may  be  good,  though  it  omita 
to  name  the  ship,  or  master,  or  port  of  discharge,  or  coongnee, 
or  to  specify  and  designate  the  nature  or  species  of  the  cargo,  for 
all  these  may  be  unknown  to  the  insured  when  he  applies  for  the 
insurance.  (<2)  The  policy,  in  such  a  case,  will  be  good  to  the 
amount  insured,  if  effects  be  laden  in  any  ship,  to  any  port,  &Dd 
to  any  consignee.  The  text-writers,  however,  require  cargo  ot 
the  same  form  and  species,  and  the  policy  will  not  cover  the  Bame 
thing  under  a  new  modification,  if  the  essential  character  of  the 
article  has  changed  ;  as  a  policy  on  a  cai-go  of  wheat  will  not  cover 
a  cai^o  of  flour,  (e)  A  policy  on  cai^  or  goods  generally  will 
not  cover  goods  stowed  oa  deck,  nor  live  stock,  unless  there  be 
some  local  mercantile  usage  to  give  extension  to  the  terms.  (/) 
And  a  policy  amy  be  on  bills  of  exchange,  if  they  truly  exist,  (g) 
If  bottomry,  or  respondentia  interest,  be  insured  by  the  lender,  it 
has  been  required  to  be  insured  eo  nomine,  and  Dot  under  the 
general  description  of  goodt.  (K)  But  this  rule  was  originally 
adopted  on  the  ground  of  mercantile  usage ;  aud  where  the 
usage  was  shown  to  be  different,  such  an  interest  was  allowed 

[c)  RoU  GenuM  Deciiio,  42,  n.  6;  Bocciu,  de  Aw.  n.  SI ;  Emcrigon,  iL  111; 
Rngglei  V.  Gen.  Int.  Iiu.  Company,  4  HMon,  74 ;  Kohne  d.  Ini.  Companj  of  Notth 
America,  1  Wuh.  93,  la  Hunmond  o.  Allen,  !I  Sumner,  39T,  Iilr.  Jnilice  SUC7 
thinki  that  the  pollcj  would  be  binding,  though  the  ihip  wai  loat  at  the  (line, 
and  though  the  policy  bad  not  the  word*  Imt  vr  not  UaL,  if  the  partiea  acted  in 
motual  ignorance  ot  that  erent.  [It  wm  m  beld  in  Foliom  ■-  Mercantile  Hot- 
lu.  Co.,  6  BUlcbf.  170.] 

(d)  Le  Guidon,  c.  12,  art  2 ;  Ord.  de  la  Mar.  tit  de«  Autuancea,  art.  4 ;  Code  d« 
Commerce,  art  337 ;  Boulay-Paty,  Couia  de  Droit  Com.  iiL  411,  412. 

(g)  Boulaj-Paty,  iiL  S8S,  880.     &e«  in/m,  810. 

(/]  Lenox  v.  United  Ini.  Companj,  8  Johni.  Cm.  ITS ;  Allegre  s.  Harjland  !■». 
Company,  2  GiU  &  Johni.  136 ;  Wolcott  e.  Eagle  Ini.  Company,  4  Pick.  439 ;  Smith 
0.  Mill.  Mar.  and  Fire  Ini.  Company,  II  La.  142;  Taunton  Copper  Company  ■- 
Merchant*'  Int.  Company,  22  Hck.  lOB.  A  general  policy  on  freight  will  only 
cover  freight  earned  by  carryisg  gooda  under  deck.  Adama  v.  Warren  In*.  Com- 
pany, ib.  las. 

is)  Palmer  v.  Pratt,  2  Bing.  186.  Gold  and  silver  hare  been  contidered  by  the 
text-writer*  to  be  covered  by  a  policy  on  goodi,  warea,  and  merchandiae.  UanbtU 
on  Int.  827 ;  Hnghei  on  Ini.  128 ;  Phillips  on  Ina.  60.  And  correni  bank  billi  ban 
been  adjudged  to  be  covered  under  llie  generic  name  of  property.  Whiton  v.  Old 
Colony  In«.  Co.,  2  Metcalf,  1. 

(A)  Glover  v.  Black,  3  Barr.  1394;  Bobertaon  p.  Dulled  Ini.  Compaqy.  3  Jo^M 
Oat.  250;  Kenny  v.  Citrkton,  1  Johni.  886. 
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*to  be  covered  by  a  policy  on  goods,  (a)  If  any  of  the  *260 
tenns  used  io  a  policy,  or  repreaeatatioQ  made  to  tbe 
iosnrer,  have,  by  the  knowa  usage  of  ti-ade,  and  the  practice,  as 
between  the  insurers  and  the  insured,  acquired  an  appropriate  or 
commercial  sense,  they  are  to  be  construed  according  to  that 
sense.  All  mercantile  contracts,  if  dubious,  or  made  with  tefei^ 
ence  to  usage,  may  be  explained  by  parol  evideoce  of  the  usage.  ((} 
But  tbe  rule  Li  checked  by  thid  limitation,  that  the  usage,  to  be 
admissible,  must  bo  consistent  with  the  priDoiples  of  law,  and  not 
go  to  defeat  the  essential  provisions  of  tbe  contract.  {<;)  '   K  part 

(a]  Gngorj  v.  Cbrlttie,  1  Condj'i  Hanhftll  on  Inmnnce,  118. 

(&)  Ctdt  e.  Com.  Id*,  CompiD}',  7  Jolin*  386;  AUcgre  o.  Hfti7lmnd  Ins. Company, 
8  But.  t  Johm.  108;  Kobertton  d.  Clarke,  1  Btng.  446;  Kemier  a.  Baok  of  Colom- 
bia, 9  WheaL  691 ;  Columbian  Ids.  Companj  d.  Catlett,  12  id.  8S3 ;  Hancos  if.  Flab- 
ing  Idi.  Company,  S  Smnner,  132. 

(e)  Palmer  r.  Blackburn,  1  Blng.  81 ;  Bryant  r.  Com.  Ins.  Company,  8  Pick.  131; 
Bukin  B.  American  Itu.  Companj,  1  Hall  (N.  Y,},  8IB.  No  particular  naage  or 
culon)  can  be  admitted  to  alter  or  impair  a  dear  and  expreu  written  contract  of 
tbe  partiea.  The  eTidence  of  nsage  can  onlj  be  admitted  when  the  intention  ot 
the  parties  la  indetennlDate,  and  the  language  of  tbe  contract  in»y  admit  of  rariona 
•enMi.  Schooner  Beeiide,  2  Sumaer,  687.  Mr.  Jaatlce  Storj,  in  that  case,  and 
in  DonaeU  ■.  Colnmb.  In*.  Companj,  2  Sumner,  87T,  thought  that  otagei  among 

I  CtntnKlim.— {a)  Utast.— Some  tui-  Tjrie,  4  Beit  ASm.  680;  6B.  AS.SOB; 
Ukt  diactualoa  of  the  inbject  of  usage  Graj  v.  Carr,  L.  R.  6  Q.  B.  622,  689, 
wtllbefoundinDickinionn.Oaj,?  Allen,  663,  667 ;  (In  this  case,  Brett,  J.,  sajs 
IQ;  BliTen  s.  N.  E.  Screw  Co., 28  How.  tbat  Fearton  r.  Goecben,  17  C.  B.  v.*. 
490;  Commercial  Bank  of  Kj.  r.  Tar-  Wi,  points  out  ■  modiUcallon  of  the 
nam,  S  Lansing,  88.  As  to  Insurance  in  older  rule  as  to  glTbig,  If  possible,  a 
particular.  Sweeting  b.  Fearce,  9  C.  B.  meaning  to  everj  term  of  the  contract, 
■.  *.  634 ;  T  C.  B.  n.  a.  44Q ;  Miller  v.  Teth-  in  case*  where  a  modem  mercandle  In- 
nrington,  6  Hurist  &  N.  278;  7  H.  &  K.  strament  is  known  to  be  In  ■  printed 
964 ;  Hall  n.  Janson,  4  El.  &  Bl.  600 ;  Ho-  and  goneral  form,  with  parts  of  it  to  be 
Ule  Marine  Dock  U.  Ins.  Co.  v.  McMil-  filled  up  in  writing,  to  applj  it  to  par- 
Ian,  37  Ala.  77 ;  Grant  c.  Lexington  F.  L.  ticular  traniaction* ;  and  see  WoodruO 
4  U,  Ins.  Co.,  6  Ind.  (Porter)  28 ;  Child  v.  v.  Commercial  M.  Ins.  Co.,2  Hilton,  122 ;) 
Sua  M.  Ins.  Co^  3  Sandf.  SB ;  Mut  SafeQ'  Benedict  o.  Ocean  Itu.  Co.,  81  K.  T.  889, 
In*. Co. r.  Hone. 2  Conist.236;  Walsh  s.  807;  Gosa  o.  Citkens'  Id*.  Co.,  IS  La. 
Homer,  10  Mo.  0, 18 ;  Warren  r.  Franklin  An.  07 ;  tDudgeoo  n.  Pembroke,  2  App. 
WCo.,lMMasa618i  Seccomb  v.  Pro-  Cas.  2S4.J 

TiiioiBlIiis.Co.,  10  Allei],306;  Henneasj  See,  generallj,   Leeds   v.   Mechanic*' 

>.  N.  r.  M.  U.  Ins.  Co.,  1  Oldrlgbt,  266;  Ina.  Co.,  8  N.  T.  (4  Seld.)  361 ;  Bryant 

Lenidwia  H.  In*.  Co.  d.  N.'O-Ins.  Co.,  ti.  Ponghkeepsie  M.  F.  In*.  Co.,  21  Barb. 

18U.An.S46.  164;  People  v.  Saiton,  22  IT,  T.  809; 

{i)  Writiiig  md    iVut  —  A*   to    the  BenMDdei  v.  Smi  M- In*.  Co.,  8  BUtchf. 

greater  effect  to  be  given  to  tbe  written  SIT,  886 ;  Ciuhman  v.  M.  W.  Ins.  Co.,  84 

parta  ci  an  imtrament,  tea  Qnnun  r.  He  487. 

[881] 


<  .vGooglc 


"  260  OF  PBBSONIL   PBOPEBTT.  [PAHt  T. 

of  the  policy  should  be  written  and  part  printed,  and  there  shotdd 
arise  a  reasonable  doabt  upon  the  meaning  of  the  contiact,  the 
greater  effect  is  to  be  attributed  to  the  written  words,  for  they  ire 
the  immediate  laugnage  selected  hy  the  parties,  and  the  prioted 

mercfaanti  ou^t  to  be  tbij  ipMlDglj  adopted  ai  role*  of  law,  a*  tbvj  trt  olua 
foooded  In  mere  miilake,  and  in  a  want  of  cotnpKbeiulTe  riewi  of  tbe  foil  licariDf 
of  principle*.  So  Lord  D«naian  obaerTed,  Id  Tmeman  v.  Loder,  11  Ad.  k  EL  £69, 
that  the  caini  on  the  tuttom  of  trade  go  do  further  than  to  pennit  the  eipUnalion 
of  word*  uied  in  a  teate  different  from  thrir  ordinarj  meaning,  or  the  ■dditisa 
□f  knoirii  terms  not  iDConiiitent  with  tbe  written  contract;  aod  the  uonrt  in  Ibil 
Kiue  leaned  ■tronglj'  agaiiiit  the  appeal  to  cuitom  to  explain  or  rary  written  eoo- 
tracti.  The  genera!  rule  on  thia  inbject  of  tbe  adniiraioD  of  parol  eTidence  toe^iltia, 
b;  cnitom  and  uiage,  the  meaning  of  the  partiet,  it,  that  If  the  wordi  naed  in  tbt 
contract  be  (ccAnioui,  or  loeal,  or  generic,  or  indrfinite,  or  eqaiceeai,  on  the  face  of  Aa 
instrument,  or  raade  lo  b;  proof  of  extrinsic  circumstances,  parol  eTidence  is  admifr 
iible  to  explain  bj  usage  their  meaning  in  the  given  case.  If  tiiere  be  no  such  inp«- 
dient  of  uncertaintj,  tlien  the  eridence  is  not  admissible.  This  seems  to  be  tbt 
result  of  the  deeisinns  on  the  subject.  Tales  v.  Fym,  S  Tannt.  44S ;  Blacketl  n.  Tha 
Roysl  Exi^hange  A««.  Co.,  2  Cr.  t  J.  '244 ;  Fowler  d.  The  £ina  Ins.  Co.,  7  Wmd. 
270;  Dow  p.  Wlietten,  8  Wend.  160;  Astor  c.  Tlie  Cniun  Ids.  Co.,  7  Cowea,an; 
Coit  V.  The  Comn.  Jns.  Co.,  7  Jobns.  S8&.  A  particular  mrd,  sa;a  the  Court  of 
Bxch<>quer,  in  Mallan  ■>.  Haj,  13  M.  fc  Vt.  fill,  ma;  be  shown  by  parol  eiidence  to 
liBve  a  different  mesning  in  some  particDlar  place,  trade,  or  business,  from  its  proper 
and  ordinarj  acceptation.  Hr.  Duer  contends  from  a  critical  examination  of  tht 
CMes,  that  uaage  may  conbol  or  anperaede  constructioD  or  rule  of  law  if  the  Bsa|e 
be  gnwrat,  aiiifbrm,  nMorumt,  muoaalh,  and  cMsisbnl  with  the  terms  of  the  policy,  aad 
to  a  certain  extent  with  the  rnlea  of  law.  A  valid  usage  Is  part  of  the  contrad 
Doer  on  iDtorance,  i.  'J6b^2S2,  and  the  Proofs  and  Illustrations,  283-311.  The  doe- 
trine  for  which  Mr.  Duer  contends  is  iilustraled  and  enforced  with  admirable  anatjdi 
of  tbo  authorities,  and  with  surpassing  ability  and  force.  Mr.  Justice  S1017  even 
states  it  as  a  general  rule,  that  a  contract  is  nndentood  to  cont^n  tiie  castoataiy 
clauses,  although  they  are  not  expressed,  according  to  the  known  maxim,  —  /■  «•• 
froGfiius  foots  wniHnt  cs,  gva  mtil  morii  el  anmwludi'iiis.  SI017  on  Bills,  Ifll.  In  Wal- 
lace V.  Bradshaw,  S  Dana  (Ren.),  3B6,  it  was  held  that  a  commission  merchant, 
receiving  goods  on  general  consignment  from  a  distant  owner,  and  making  advancn 
therefor,  might,  for  his  own  interest  and  safety,  be  autboriacd,  by  the  usage  of  tbe 
place,  in  certain  circnmstancei,  at  liii  discretion,  and  for  tbe  benefit  of  himself  and 
the  consignor,  to  Mp  theyoctlttoa  nioraadDaiitagteuimaTta,or  one  deemed  so,  especially 
it  a  sale  at  the  place  would  not  indemnify  liim  for  his  advances ;  and  that  if  inch  was 
the  known  custom  of  the  place  (New  Orleans),  it  would  be  reasonable  to  sustain  Ibe 
authority.  Mr.  Duer,  in  hi*  Treatise  on  Insurance,  1.  lectures  2d  and  3d,  IGS-tIS, 
give*  a  lucid  and  full  collection  and  illustration  of  the  mles  of  interpretation  of  pal- 
Icie*  of  Insurance  under  the  admission  and  oraitrol  of  parol  evideiice  and  mMxanttle 
usage;  and  to  which  I  refer,  a*  well  as  to  the  very  able  and  complete  title  on  the 
admissIUUty  of  parol  evidence  to  affect  written  contracts,  in  Profenor  Grrenieaf's 
Treatise  on  the  l4iw  of  BrideDce,  1.  329-S74.  In  Unney  tr.  Bedford  Com.  In*. 
Co.,  8  Met.  S18,  It  ti  lield  that  ttia  rale  exclodiog  parol  evidedce  to  coalradirt 
or  vary  a  written  agreaiiNnt  a^lka  as  w«U  to  pdldea  of  isamaem  m  ta  other 
agreemeDt*. 
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words  contun  the  formvia  adapted  to  that  and  all  other  oases 
npoD  similar  subjeeta.  ((2) 

The  ancient  laws  of  ioBnranoe  required  the  msnred  to  bear 
the  lisk  himself  of  one  tenth  of  his  interest  in  the  voyage.  This 
was  to  Btimalata  him,  by  a  sense  of  his  own  interest,  to  watch 
more  vigilantly  for  the  preservation  of  the  cat^  The  Dutch 
ordinances  of  Antwerp,  Middlebu^,  and  Amsterdam,  and  the  Le 
6nidoQ,had  such  provisions.  («)  But  these  ptoviiuons  have  been 
omitted  in  all  the  modem  codes,  as  being  odious  and  useless,  and 
the  merchant  can  have  his  interest  insui-ed  to  the  entire  extent  of  it. 

Policies  are  generally  effected,  though  the  agency  of  brokers  ; 
and  the  insurance  broker  keeps  running  accounts  with  both  parties, 
and  becomes  the  mutual  ^ent  of  both  the  nnderwriter  and  the 
insured.  His  receipt  of  the  premium  places  him  in  the  relation 
of  debtor  to  the  one  party,  and  creditor  to  the  other.  The  general 
rule  ia,  that  the  broker  is  the  debtor  of  the  underwriter  for  the 
premiums,  and  the  underwriter  the  debtor  of  the  assured  for  the 
loss.  The  receipt  of  the  premium  in  the  policy  is  conclusive 
evidence  of  payment,  and  binds  the  insurer,  unless  there  be  fraud 
on  the  part  of  the  insared.  (/  )  '  If  the  agent  effects  an  insurance 
for  his  principal  without  hia   knowledge  or   authority,  and  the 

(if)  JjotA  EllenboTDagh,  4  Ewt,  1S6 ;  Coiter  n.  Pbrniiix  In*.  Compuy,  C.  C.  Pnm. 
April.  1807  [2  Wuh.  61.] 

(<t)  S  MBgen*.  28, 68;  Le  Onldon,  e.  2,  art.  U. 

{/}  DaUell  r.  lUr,  1  Camp.  033 ;  Fojr «.  Bull,  S  T^ant.  493  i  [mptxt,  n.  S.] 

■  Bnlctn.  —  Efftrl  of  Bteeipl.  —  The  ance   Is  open  to  explination  when  the 

tost  ii  conflrmed  b;  AodenoD  k.  Thorn-  party  ln»ared  himeelf  obtained  the  policy, 

ton,  8  Bxch.  42S;  ProTident  L.  Im.  Co.  o.  Baker  v.  Union  ((-  I~  In>.  Co.,  48  H.  T. 

Fennell,  49  111.  180.    [But  tee  Union  Int.  283 ;  Thompinn  v.  American  Tontine  In*. 

Co.  tr.  OranI,  68  Me.  22(9.]     The  broker  l>  Co.,  46  N.  T.  674 ;  and  when  a  brokor 

eonaidered  u  haTing  paid  tlie  preminm  doei  not  interrene,  at  explained  ahore,  it 

to  the  underwriter,  and  the  latter  aa  har-  it  tnppoted  that  a  receipt  in  any  policy 

tag  lent  It  to  the  broker  again,  and  to  would  hare  only  itt  ordinary  effect. 
becoming  bU  creditor.   Power  >.  B atelier.         It  b  not  poMible  to  go  into  tiM  ex- 

10  B.  A  C  329, 347.    [But  tee  Union  Int.  tent  of  the  powere  of  inturance  broker*. 

Co.  V.  Qrant,  mpn.]    On  thii  ground  pre-  Xenoa  b,  Wickham,  14  C.  B.  x.  a.  4Hi, 

mintni  ue  lecorered  by  the  aatured  ander  464 ;  L.  B.  Z  H.  L.  296,  820.    As  to  the 

(be  coont  for  tnooey  had  and  recraved,  retpontildlity  of  agenta  employed  to  effect 

wUbont  any  reference  to  whether  the  inaurance,  aee  Hnrrell  d.  Butlard,  8  P.  & 

broker'i  credit  ha*  nut  out  or  not   Xenoa  F.  446;  Smith  e.  Price,  2  F.  ft  F.  748] 

m.  Wlckhan,  14  C.  B.  x.  a.  486,  466;  aee  Sawyer  n.  Maybew,  61  Me.  898;  [Stand- 

a.  c.  Ih  B.  3  H.  L.  206,  S19.  ard  OU  Co.  v.  Triumph  Int.  Co.,  04  H.  T. 

TIm  recdpt  in  a  policy  of  lifo  buni^  86.] 
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principal  afterwards  adopts  the  act,  the  insurer  is  boond, 

*  261  and  cannot  *  object  to  the  want  of  aathoritj.  (a)    Bat  if 

A.  insures  the  property  of  B.  without  authority  (and  the 
master  of  a  vessel,  merely  as  master  or  a  part  owner,  as  Euch, 
has  no  such  authority),  and  without  any  adoption  of  the  act  by 
B.,  the  contract  is  not  binding.  (£)  A  merchant  who  has  ef^ts 
of  hia  foreign  correapondent  in  hand,  or  who  is  in  the  habit  of 
inaaring  for  him,  is  bound  to  comply  with  an  order  to  insure,  and 
the  order  may  be  implied  in  some  cases  from  the  previous  conne 
of  dealing  between  the  parties.  If  the  agent  neglects  or  imper- 
fectly executes  the  order,  be  ia  answerable  as  if  he  himself  was 
the  insurer,  and  is  entitled  to  the  preroinm.  {c) 

If  the  subject-matter  of  the  policy  be  assigned  before  loss,  the 
policy  may  also  be  assigned,  so  as  to  give  a  right  of  action  to  a 
trustee  for  the  assignee.'  But  if  there  be  no  statnte  proviidon 
(an  there  is  in  Pennsylvania),  (d)  the  assignee  in  a  case  of  ass^n- 
meut  in  trust  must  sue  in  the  name  of  the  assignor,  who  will 
not  be  permitted  to  defeat  or  prejudice  the  right  of  action  of  the 
assignee.  The  declaration,  in  such  a  suit,  may  contain  the  avei^ 
ment  that  the  plaintiff  sues  aa  mere  trustee,  and  that  the  whole 
interest  is  in  others,  (e) 

(a)  Bridge  r.  NlHgam  Ininruce  ComtMnjr  of  New  York,  1  HiU  (H.  T),  847. 
{b)  BfU  tt.  Hamphiies,  2  Stark.  SIC ;  French  v.  Backhoose,  6  Burr.  2727 ;  Fotl«r 
B.  United  States  Ina.  Company,  11  Rck.  86;  [Baioes  b.  Swing,  L  B.  1  Ex.  SSa] 

(c)  Bolter,  J.,  in  WalUce  v.  Tellfair,  2  T.  R.  188,  DOie,  and  in  Smith  v.  LaKdki, 
2T.B..1S8;  De  Tastett  v.  Croiuillat,  2  Wiuh.  132;  Horrii  p.  Summn-l.  ib.  SOS.  A 
camminiDn  merchant  ii  ont  boand  to  inaare,  for  the  beneflc  of  hU  principal,  gnoii 
conrigned  to  iiim  for  lale,  without  aome  express  or  impiied  dinctlona  to  that  effect ; 
tlMQgli  lie  has  inch  an  interest  In  the  goods  that  he  maj  insure  them  to  their  fult  tiIm 
In  his  own  name.     Brisban  v.  Boyd,  4  Paige.  17.     [Cf.  STO.  d.  1,  (a).] 

(d)  1  Binney,  429. 

(a)  2  Candy's  Marshall  on  Insnrance,  800.  BOS.  806;  1  PhtUipa  on  Insurance,  11; 
Carter  B.  United  Ins  Company.  1  Johns.  Ch.  468;  Wakefleld  f.  Martin,  3  Mass  668; 
Bell  D.  Smith,  6  B  &  C.  ISS;  Ashhant,  J.,  in  Delaney  r.  Stodilart,  IT.  R.22;  Cntg 
R.  The  United  States  Ins.  Company,  1  Peters,  C.  C.  410.  A  clause  in  a  ptdlny.  that 
it  ahall  be  Told  if  asalgned  without  the  consent,  in  wriring.  of  the  insurer,  is  takrn 
atrictij,  and  means  an  effectual  transfer  or  pledge  of  the  particular  policy.    In  Has- 

1  It  has  been  thought  that  ao  long  as  surance  money  In  faTor  of  the  pnrdiaser. 

the  party  to  whom  the  policy  was  iaaued  See2et,D.  ((•).  876,  n.  1,  (A),  (A),  wherethe 

remaina  the  aaaured,  a  recovery  on  the  subject  la  discuased,  and  where  it  will  be 

policy  will  be  prcTented  by  his  parting  seen  that  what  is  called  an  assignmeiit  in 

with  the  subject-matter,  although  he  at  tome  cases  la  a  novatiofl,  or  new  insor- 

the  saino  time  declare  a  trust  as  to  the  in-  anco  of  a  oew  part/  on  a  new  IntcTMt. 
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•(8.)  0/ huurable  JnUre»t».  —  The  assured  must  have  •262 
a  lawful  interest  subsisting  at  the  time  of  the  loss  in  the 
sabject  insured,  to  entitle  him  to  recover  upon  his  policy.  That 
interest  may  be  absolute  or  contingent,  legal  or  equitable.  It 
may  exist  in  him  not  only  as  absolute  owner,  but  also  in  the 
character  of  mortgagor  or  mortgagee,  borrower  or  lender,  con- 
signee, £ictor,  or  agent,  and  may  arise  from  profits,  freight,  or 
conimia&ions,  or  other  lawful  business.  The  subject  will  be  better 
illustrated  by  considering  it  with  its  qualifioations  under  the  fol- 
lowing heads,  viz. :  1.  JUicit  Trada.  2.  Contraband  of  War.  8.  Sea- 
nen'i  Waget.  4.  Freight,  Profits,  and  CommiMion*.  6.  Open  and 
Valued  Folieies.  6.  Wager  Policies.  I  shall  treat  of  each  of 
them  in  their  order. 

1-  (_Qf  illicit  trade.")  — The  proper  subject  of  insurance  is  law- 
ful property  engaged  in  a  lawful  trade  ;  and  if  the  voyage,  as 
originally  insured,  be  lawful,  a  subsequent  illegality  does  not 
affect  it,  if  the  loss  be  not  tainted  with  such  illegality.  We  have 
seen  that  the  property  of  enemies,  and  a  trade  carried  on  with 
enemies,  do  not  come  within  this  definition.  So,  an  insurance 
on  a  voyage,  undertaken  in  violation  of  a  blockade,  or  of  an 
embargo,  or  of  the  provisions  of  a  treaty,  is  illegal,  whether  the 
policy  be  on  the  ship,  freight,  or  goods  emhiirked  in  the  illegal 
traffic,  (a)    Any  illegality  in  the  commencement  of  an  entire  voy- 

uchmetta,  ft  hu  been  decided,  that  If  there  be  an  abialnte  traoifer  of  the  tabject 
ionired  before  loss,  the  contract  of  insnrmtice  U  aToidcd,  for  the  uiured  cannot  sue, 
■■  be  baa  not  (uScred  any  low,  and  the  euignee  cannot  ane,  tor  be  i»  no  party  to  the 
contract.  But  if  the  aesi^ment  be  la  the  nature  nf  a  mortgage,  or  in  truat,  the 
innired  maj  neTertheleu  aue  and  recover  to  the  extent  of  his  reiiduarj  intereit. 
CarroQ  v.  The  Boaton  Marine  Ins.  Cnmpanj,  8  Mass.  G1&;  Lazarua  v.  Commonwealth 
Ini.  Companj,  fi  FiiJt.  76.  In  Delaney  v.  Stoddart,  1  T.  R.  22,  Aihhnnt,  J.,  eaid  that 
a  policy  niKht  be  aaaigned  in  equity ;  and  that  in  the  K.  B.  an  action  woald  be  per- 
mitled  to  be  brought  b;  troslees.  So  also  in  Fowles  v.  Innea,  11  H.  &  W.  10,  Parke, 
B.,  obaerred,  that  parties  might  sae  as  truatcei  for  the  purchaser.  It  irould  seem 
from  the  case*,  that  an  assignment  of  a  policy  u  only  available  when  transferred  fn 
trait  Heath  r.  American  Ins.  Company,  N.  Y,  Superior  Court,  May,  1841.  See 
also  afra.  S71.  S76.  aa  to  the  alignment  of  policies  against  4re.  The  principle  seetns 
to  be  the  sanie  in  both  caaea,  that  if  the  interest  Inanred  be  assigned  before  loss  with, 
out  the  oonent  of  the  insurer  (and  then  it  become*  a  new  contract],  the  policy  ceasca. 
|P<*,  870,  n  1.] 

(a)  The  Hnrtlge  Hane,  8  C.  Bob.  ^4 ;  Dalmady  d  Hottenx,  E.  B.  26  Qeorge  m. 
n  T.  R.  86,  n.  ;1  Park  m  Ia«nianc«,  811  i  Harratt «.  Wise,  9  B.  &  C.  712 ;  Medeirot 
r.mil,8BiDg.  281;  Bir  W.  Boott,  In  The  Eenrom,  2  C.  Bob.  6 ;  Hughes  on  the  Law 
of  Inmnanca,  70. 

Touiii.— 86  [886] 
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age  will  render  the  trhole  illegal,  and  destroy  Hie  policy  intended 
for  its  proteoticm.  (i)  ^ 

It  is  a  clear,  settled,  and  universal  prinoiple,  tbat  an  insoranoe 
on  property,  intended  to  be  imported  or  exported,  contrary  to  tb« 
law  of  the  place  where  the  policy  is  made,  or  sought  to  be  en- 
forced, is  yoid.  The  illegality  of  the  voyt^  in  all  cases  aroida 
the  policy,  and  the  voyage  is  always  illegal  when  the  goods  or 
trade  are  prohibited,  or  the  mode  of  its  prosecution  violated  the 
provisions  of  a  statute,  (e)  No  court,  conniiHtently  with  its  duty, 
oan  lend  its  aid  to  carry  into  execution  a  contract  which  involves  a 
violation  of  the  laws  the  court  is  bound  to  admiuister.  (if) 

*  268         *  It  has  been  a  question  of  great  discussion,  whether  • 

trade  prohibited  by  one  country  might  be  made  the  subject 
of  lawful  insurance,  to  be  protected  and  enforced  in  the  courta 
of  another  in  which  the  prohibition  does  not  exist.  This  question 
involves  principles  in  politics  and  morals  of  momentous  impor- 
tance, and  yet  the  juddts  of  England  and  France  have  differed 
widely  in  opinion  upon  it.  Valin  and  Emerigon  consider  the 
insurance  of  goods,  employed  in  a  foreign  smuggling  or  contra- 
band trade,  to  be  valid,  provided  tlie  insurer  was  duly  informed, 
when  he  entered  into  the  contract,  of  the  nature  of  the  trade. 
The  French  Admiralty  of  Marseilles,  in  1758,  sustuoed  and  ea- 
foroed  a  contract  of  insurance  in  favor  of  a  French  merchant  who 
attempted  to  export  silks  from  Spain,  contrary  to  the  law  of  that 

(b)  Wilton  V.  Marrjatt,  6  T.  It.  SI ;  Bird  v.  Appleton,  ib.  G02.  But  the  bvuport*- 
tf on  of  prohibited  goods  ought  not  and  does  not  uBfct  a  diatinct  policy  opon  the  lawful 
goods  io  the  nanie  voyage,  of  a  distinct  ownei.  Tlie  Jonge  Clara.  Gdw.  Adin.  VTl ; 
Pieschcll  B.  Atlnntt.  *  Taunt  702. 

(c|  Duer  on  Insurance,  J.    8ee  Proofs  and  Dlngtrationi,  880-387. 

{d)  Johnston  v.  Sutton,  Dong.  254;  The  United  State*  r.  The  Paul  SheHiSMi, 
1  Peters,  C.  C.  98;  1  Phillips  on  Insurance,  36;  1  EmeHgon,  210,  c.  B,  sec.  Gl  And 
■ee  his  opinion  in  a  note  to  2  Valin,  ISO,  in  which  he  refer*  to  Stmccha  de  Aasecnr. 
Glossa,  6,  n.  2,  S,  where  we  have  the  establishment  of  the  above  doctrine,  that  the 
insurance  of  prohibited  goods  is  null  and  void,  founded  on  the  sound  principle,  that  . 
in  mercibvi  UlicitU  mm  ail  commeniam.  The  same  principle  is  in  Roccos,  de  Abmcbt. 
n.  21,  and  he  copied  It  ahnost  verbatim  from  Santema,  de  Asscctir.  et  Spons,  Merc 
pt.  4,  n.  17.  A  policy  on  goods  shipped  in  breach  of  mnnicipal  laws  affects  not  only 
the  policy  npoQ  the  goodi  Ihenuelves,  but  also  those  npon  the  ship  and  freight  for 
■  voluntary  reception  of  the  goods  on  board  b  a  violation  of  law.  Gray  v.  Sims, 
3  Waili.  278. 

1  See  Cimard  v.  Hyde,  2  EL  A  El.  1 1     Co.,  97   Has*.  S8R ;   [Joluwoa  v.  Vidtm 
Wilson  V.  Kankin,  S  Best  &  S.  806 1  L.  R.     Marine  ft  Fire  Ins.  Co.,  U7  Um.  SS&l 
14.8.1021  Kelly  n.  Home  ftCratra  Ills. 
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eonntry,  and  whose  vessel  was,  in  consequence  thereof ,  seized,  fmd 
the  cargo  confiscated.  Emerigon  jut<tiSed  the  decision  in  FraRce, 
under  the  broad  terms  of  the  policy,  which  assumes  the  avertio 
perietUi,  and  by  the  usage  of  the  commercial  nations,  who  permit 
their  sabjeots  to  carry  on,  at  their  own  risk,  a  smuggling  trade, 
contrary  to  the  revenue  laws  of  other  countries,  (a)  Valia  coo- 
etUB  in  the  opinion  with  Emerigon  ;  (&)  but  their  conclusions  were 
met  and  opposed  by  the  manly  senae  and  stern  moral  principles 
of  Pothier,  who  denied  that  it  was  permitted  to  Frenchmen  to 
carry  on,  in  a  foreign  country,  a  contraband  trade  prohibited  by 
the  laws  of  the  foreign  country,  (c)  They  who  engage  in  foreign 
commerce  are  bound,  by  the  law  of  nature  and  nations,  to  act  in 
obedience  to  the  laws  of  the  country  in  which  they  transact  busi* 
nesa.  Every  sovereign  possesses  a  rightful  and  supreme 
jarisdiotioQ  within  his  *  own  territory.  He  has  a  right  to  *  264 
regulate  the  commerce  of  his  subjects  in  hia  discretion ; 
and  BO  far  as  foreigners  interfere  with  that  commerce  within  his 
dominion,  they  are  equally  bound  with  natives  to  obey  the  laws 
which  regulate  it.  If  Frenchmen,  trading  in  Spain,  were  not 
bound  by  the  Spanish  laws,  the  subjects  of  Spain  are  bound  by 
them,  and  it  is  immoral  for  foreigners  to  seduce  Spaniards  into 
an  illicit  trade.  In  every  view,  according  to  Pothier,  the  com- 
merce was  illicit,  and  contrary  to  good  faith,  and  the  insurance 
of  it  was  equally  inadmissible,  and  created  no  valid  obligation. 

EmeiigoD,  who  was  enlightened,  as  be  admits,  in  the  whole 
course  of  his  work,  by  the  luminous  mind  of  Pothier,  as  the  latter 
was  by  Valia,  bows  to  the  irresistible  enei^y  of  the  principles  of 
Pothier,  and  concedes,  that  the  insurance  of  a  foreign  smnggling 
or  contraband  trade  is  rather  tolerated  than  jastified,  and  allowed 
only  because  other  nations  have  indulged  in  the  same  vicious 
practice.  (a> 

(a)  1  Emerigon 

ji)  Con.,  dea  A 

(e)  TraM  de*  Am.  d.  G8. 

(a)  It  b  admitted  that  inch  an  iniannce  ii  not  binding,  if  tbe  nnderwrit«r  wu 
Dot  infonned  of  the  prohibited  trade.  He  miut  know  that  he  wu  f  nanring  a  contra- 
band or  iniDggling  trade.  Roccoi,  de  Au.  n.  21,  uyi,  that  inch  an  inmraaoe  is  not 
MatBng  tgnonnie  aittaiTaton;  and  Sautenia,  de  AuecMirBt.  pt.  <,  d.  IT,  whom  Bocciu 
cilM,  nwt  the  tame  wordi.  Rocctu  copied  from  him ;  and  yet  thoae  qualtfjing  ex- 
pnadoM,  and  whkh  an  to  material  to  the  qneitlon,  do  not  appear  In  Mr.  InferaoU't 
PMtlitiiip  of  Boccm.  I  Bieiitloa  tUa  without  tbe  lea«t  Intended  dlaparagament  of 
that  very  aaefol  tran«lation,  the  gcowral  aocnncj  of  which  U  nndoabted. 
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*  265       *  In  England,  the  law  of  insarance  b  the  same  as  it  ia  in 

France.  A  policy,  unlawful  by  the  law  of  the  land  vhere 
it  is  made,  is  void  everywhere  ;  but  an  insurance  npon  a  sang- 
gling  voyage,  prohibited  only  by  the  law  of  the  foreign  ooantry 
where  the  ship  has  traded,  or  intends  to  trade,  is  good  and  valid, 
on  the  principle,  which  has  been  adopted  from  a  motive  of  sap- 
posed  policy,  that  one  countiy  does  not  take  notice  of  the  revenue 
laws  of  another,  nor  hold  itaelf  bound  to  repudiate  commercial 
transactions  which  violate  them.  If  the  under»-riter,  therefore, 
with  full  knowledge  that  he  was  covering  a  foreign  smuggling 
trade,  makes  the  insurance,  it  is  held  to  be  a  fair  contract  between 
the  parties,  and  he  is  hound  by  it.  (a)  The  decisions  of  Lord 
Mansfield  on  this  subject  must  be  considered  as  laying  down  >n 
exceedingly  lax  morality,  particularly  in  the  case  of  PUmchSy. 
Fletcher,  where  an  insurance  upon  a  voyage  in  which  it  was 
intended  to  de&aud  the  revenue  of  a  foreign  state  was  held  not 
to  be  illegal,  though  fictitious  p»pers  were  fabricated  for  the  pur- 
pose of  facilitating  the  fraud.  Lord  Hardwioke  had  advanced 
similar  doctrines  in  Boucher  y.  Lawton,  (6)  when  he  declared, 
that  the  unlawfulness,  by  the  Portuguese  laws,  of  exporting  gold 
from  Portugal,  made  no  difference  in  the  action  at  London,  for 
in  Ei^land  it  was  a  lawful  trade.  The  statute  of  19  Geo.  11. 
0. 87,  was  made  even  with  a  view  to  favor  the  smuggling  of  bullion 
from  the  Spanish  and  Portuguese  colonies.  Lord  Kenyon,  in  the 
case  of  Waymell  v.  Reed,  (c)  seemed  to  have  felt  the  pressure 
of  the  unsound  and  immoral  principle  involved  in  the  doctrine  of 
the  English  courts,  for  he  purposely  waived  the  inquiry,  whether 
or  not  it  be  immoral  for  a  native  of  one  country  to  enter  into  a 
contract  with  the  subject  of  another,  to  assist  the  latter  is 
•266  defrauding  the  revenue  *lawa  of  his  country.  The  Eng- 
lish writers  on  insurance  have  not  concuiTed  entirely  in 
opinion  on  the  question  ;  for  while  Millar,  in  his  essay  on  the 
Elements  of  Insurance,  approves  of  the  English  rule,  and  Mr. 
Justice  Park  admits  it  without  any  complaint,  there  are  other 
writers,  equally  intelligent,  who  most  pointedly  condemn  the 
doctrine,  (a) 

fo)  Planch^  c.  Fletcher,  Douk-  'i^^ :  [«vot  d.  Fletober,  BIl.  Vk.  1T8D,  dted  Fuk 
on  Imnnnce,  SIS,  0th  ed. 

(6)  Cuet  Temp.  Hud.  [S6.  80.]  (c|  6  T.  R.  680. 

(a)  Millar  on  ImarAncv.  38 ;  PArkooInmMnee,  913;  CoadT'i  Uanhall  <a  Im«f- 
snce,  i.  60;  Chlttf  on  ComiDncial  lAV,  L  82,  84. 
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In  this  country,  we  have  followed  the  English  rule,  as  declared 
by  Lord  Mansfield,  to  the  foil  extent ;  and  the  underwriter  is 
liable  for  losses  in  consequence  of  Tiolatioos  of  the  trade  laws 
of  foreign  states,  provided  he  was  apprised  of  the  intention,  on 
the  part  of  the  insured,  to  violate  such  laws,  either  by  the  terms 
of  the  policy,  or  the  standing  regulations  of  the  place  to  which 
the  vessel  is  insured,  or  the  known  usages  of  the  trade.  But 
it  is  welt  understood  and  settled,  that  the  underwriter  is  not 
liable  for  any  loss  arising  from  foreign  illicit  trade,  unless  he 
underwrote  with  full  knowledge,  that  such  a  trade  was  the  object 
of  the  voyage.  An  insurance  to  a  port  does  not  include  the 
ridk  of  going  into  the  port  in  violation  of  law,  unless  the  peril 
of  illicit  entry  at  the  port  be  aldo  within  the  provision  or  con- 
templation of  the  policy.  All  the  authorities,  foreign  and  do- 
mestic, recognize  this  doctrine.  If  the  trade  be  known  by  the 
nDdernriter  to  be  illicit,  and  he  makes  do  exception  of  the  risk 
of  illicit  trade,  it  will  be  presumed  he  intended  to  assume  it. 
The  implication  would  be  very  fair  and  just,  and  would  supply 
the  place  of  more  direct  proof,  (i)  It  is  certainly  matter  of  sur- 
priae  and  regret,  that  in  such  counti-tes  as  France,  England,  and 
the  United  States,  distinguished  for  a  correct  and  enlightened 
BdministratioQ  of  justice,  smuggling  voyages,  made  on  purpose  to 
elude  the  laws,  and  seduce  the  subjects  of  foreign  states, 
should  be  oountenanoed,  *  and  even  encouraged  by  the  *  267 
conrte  of  justice.  The  principle  does  no  credit  to  the 
commercial  jurisprudence  of  the  age,  (a) 

2.  (Qf  contraband  of  war.')  —  The  insurance  by  a  neutral  of 
goods  usually  denominated  contraband  of  war  is  a  valid  contract, 
for  it  is  not  deemed  unlawful  for  a  neutral  to  be  engaged  in  a 

[h)  ValiD.  IL  137 ;  Flanch^  n.  Fletcher,  Dong.  261 ;  Roccoi,  de  Am.  not.  21 ;  Oardi- 
na  I,  Smitb,  1  Johni.  Cu.  Ill ;  RlchaTd«on  d.  Uiuns  Id*.  Company,  6  Mmb.  102 ; 
Firkerv.JiHiei,  ISid.  178;  AndreiriB.EMei  Fire  and  Marine  InB.Conipanj,SHMOD, 
18,  SO,'  Aicfaibald  b.  H.  tot.  Coropanr,  3  Pick.  TO.  It  hai  been  uiiial  in  Atnerican 
pididet,  (or  the  uanred  to  warrant  "free  from  dama^  or  lou  in  conieqnence  of 
Nime,  or  detention  of  the  property  for,  or  on  account  of,  any  Illicit  or  prohibited 
Indc."  Bnt  not witbitan ding  the  warranty,  tlie  iniurer  ii  liable  for  loaa  by  Klznre 
ind  eonflacaUon  for  an  illicit  traffic  bamtnmdii  carried  on  by  the  maater  and  crew  at 
1  foteign  port,  withont  th«  knowledge  or  priTlly  of  the  owner.  Sockley  r.  Delafleld, 
I  Cdnea,  222  ;  Dnnham  v.  Amnican  Ini.  Company,  2  Hall  {N.  T.),  422. 

(a)  In  the  cau  of  Ia  Jenne  Eugenie,  2  Maaon,  460, 460,  a  case  that  pleadi  the 
faue  of  humanity  with  idmlrable  eloquence,  the  rule  lopportlng  imuggllng  royaget 
ii  tdnltted,  bat  pretty  plainly  condemned. 
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oontraband  trade.  It  is  a  commercial  adrentnre  which  no  ueutnl 
nation  }a  bound  to  prohibit,  and  which  only  exposes  the  petsoni 
eiigf^ed  in  it  to  the  penalty  of  confiscation.  But,  on  the  other 
band,  all  articles  contraband  of  var  are  subject  to  seizare  m 
troTtntUt  by  the  belligerent  cruisers,  and  so  for  it  is  a  case  of 
imperfect  right.  (£)  Mr.  Fhlllipsi  in  his  Treatise  on  the  Lav 
of  Iiieurance,  intimates,  that  the  trading  in  articles  contisbud 
of  war  is  illegal  by  the  law  of  nations,  which  forma  part  of  the 
municipal  law  of  every  state;  and  that  the  property  caonot 
therafore,  he  the  lawful  subject  of  insurance,  even  in  a  seabil 
state,  (c)  But  though  it  may  be  difficult  to  answer  this  reaaoQ- 
tag,  it  is  certain  that  the  established  doctrine  is  not  so  rigorous. 
Vattel  ((f)  admits,  that  it  is  not  an  act  in  itself  unlawful  or  hostile 
for  a  neutral  to  carry  on  a  contraband  trade  ;  and  if  the  Deatral 
right  to  carry,  and  the  belligerent  right  to  seize  and  confiscate, 
clash  with,  and  reciprocally  injure  each  other,  it  is  a  collisioa  of 

rights,  which  happens  every  day  in  war.  and  flows  from  the 
*  268    effect  of  an  inevitable  *  necessity.    The  Chief  Jnstiw  of 

Massachusetts,  in  Bichardson  v.  Maine  Luuranet  Cowf 
pony,  (a)  examined  this  subject  with  very  accurate  discrinuns- 
tion,  and  he  con^dered  that  illicit  voyages  may  be  ranked  in 
several  classes :  (1.)  When  the  sovereign  of  the  country  to  vhich 
the  ship  belonged  interdicted  trade  with  a  foreign  country  ot 
port ;  and  in  that  case,  the  voyage,  for  the  purpose  of  tnde, 
would  be  illicit,  and  all  insurances  thereon  void.  (2.)  Where 
the  trade  in  question  is  prohibited  by  the  trade  laws  of  a  foreign 
state  ;  and  in  that  case,  the  voyage,  in  such  a  trade,  may  be  the 
subject  of  insurance  in  any  state  in  which  the  trade  is  not  pro- 
hibited, for  the  municipal  laws  of  one  jurisdiction  have  no  force 
in  another.  (3.)  When  neutrals  transport  to  belligerents  goods 
contraband  of  war.  The  law  of  nations  does  not  go  to  the  extent 
of  rendering  the  neutral  shipper  of  goods  contraband  of  war  an 
offender  gainst  his  own  sovereign.  While  the  neutral  is  engaged 
in  such  a  trade,  he  is  withdrawn  from  the  protection  of  bis  sov- 
ereign, and  his  goods  are  liable  to  seizure  and  condemnation  by 

{b)  B«e  1.  Ua,  and  the  aathoritlei  then  cited ;  tnd  In  addltiaii  Ourelo,  tM  SetM 
■>.  Ivow,  IJohiu.  Cbi.  1 ;  B»t«er  d.  BEitlut,  0  Gut,  2S3 ;  Pood  ir.  Smith,  4  Coon.  MT; 
Jnbel  D.  Rhinelaoder.  2  Jobiu.  Cm.  ISO,  and  afilrmed  on  error,  ib.  4ST. 

(e)  Phillip*  on  hunraiKM,  L  101,  429,  ad  ed. 

\d)  B.  8,  c  7,  Kc.  111.  (b)  a  IbM.  103. 
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the  poweni  at  war.  To  this  penalty  the  neutral  most  flubmit,  for 
the  capture  was  lawful.  The  neuti-al  may  lawfully  traniiport 
contraband  goods,  subject  to  the  qualification  of  being  rightfully 
liable  to  aeizure  by  a  belligerent  power ;  but  he  is  never  punished 
by  his  own  sovereign  for  his  contraband  shipments.  In  like  man- 
ner the  neutral  may  lawfully  carry  enemy's  property,  and  the 
belligerent  may  lawfully  interrupt  him  and  seize  it.  An  insur- 
ance, then,  by  neutrald,  in  neutral  country,  is  valid,  whether  it 
relates  to  an  interloping  trade  in  a  foreign  port,  illicit  leg»  loci, 
or  to  a  trade  in  transporting  contraband  goods,  which  is  illicit 
jure  belli.  But  to  render  the  insurance  in  either  ease  valid,  the 
nature  of  Uie  trade  and  of  the  goods  should  be  disclosed 
to  him,  or  there  should  be  just  ground,  'from  the  cit-  *  269 
cumstances  of  the  trade  or  otherwise,  to  presume  that  he 
was  duly  informed  of  the  facts,  (a)  ^ 

(a)  Ponons,  C.  J,,  in  RlchardHm  d.  Halne  In*.  Co.,  npra.  In  New  Tork,  it  bu 
been  h«ld  that  the  underwriter  ii  pmumed  to  aisume  the  riik  of  contraband  of  war, 
vitliont  •  preTioni  diaclnare  of  the  nature  of  the  cargo ;  and  on  the  ground  of  that 
p(«siunptiDn  the  contraband  cargo  need  not  be  diidoted.  Seton  e.  Low,  1  Johns. 
Cm.  I ;  Juhel  r.  Rhioelander,  2  id.  120,  4BT.  These  caiei  were  decided  as  early  as 
17BB;  hnt  the  principle  doei  not  appear  to  be  sound,  and  the  authoritj  of  the  cues 
na7  now  be  constdered  as  arerruled.  Bight  and  duly  are  eorrelalire.  As  Sir  Wm. 
Scott  obserred,  there  are  no  conflicting  rights  between  nations  at  peace.  If  trade  in 
contraband  ii  unlawful  by  the  laws  of  war,  the  neutral  violates  his  du^  if  he  engages 
hi  it,  and  Ihe  belligerent  ezeR.-lses  a  lawful  riglit  wlieo  be  seizes  and  conflKHttea  the 
article*.    An  insurance  of  a  Toyage  laden  with  cooiraband  articles  is  insurance  on  an 

'  CoMtrnioMf.  —  Tile  text  Is  confirmed  contraband  is  made  between  oeatral  inb- 
\>j  Hobbs  V.  Henning,  17  C.  B.  m.  a.  791,  jecls,  it  is  immaterial  where  it  la  nude, 
8B.  Tlila  caae,  wliicb  lias  bMn  referred  and  tliat  it  would  be  sustained  io  Um 
to,  omit,  i.  66,  n.  1,  baa  been  commented  neatial  courts,  although  entered  into 
on  and  explained,  since  that  note  was  within  the  Jurisdiction  of  the  belligerent. 
printed,  bj  Seymour  s.  London  &  Ptot.  This  seems  to  attribute  more  Importance 
H.  Ins.  Co.,  41  L.  J.  k.  a.  C.  F.  193,  a  to  the  nationality  of  the  parties  and  less 
owe,  like  the  former,  arising  out  of  iusar-  to  the  la  loci  amtraeluM  than  is  consilient 
anoe  on  the  Peterltoff.  It  was  held  Va  with  modem  views.  See  n.  (a),  above, 
the  later  decision  that  there  was  a  breach  and  2S5.  The  conclnsion  certainly  doea 
of  a  warranty  against  contraband  of  war,  niH  follow  from  the  fact  that  such  a  con- 
when  the  real  intention  was  that  the  goudi  tract  i«  valid  If  made  elsewhere  than 
should,  to  the  course  of  the  same  transac-  within  the  belligerent  Jurisdiction.  How- 
tioD,  go  OQ  to  the  Confederate  States,  and  ever,  the  same  view  is  taken  in  Araould 
that  the  shippers  should  be  paid  by  a  on  M.  Ins.  4tb  ed.  634  (pt.  2,  c.  6). 
share  of  the  profits  to  be  obtained  on  do-  The  later  authoritiei  to  the  effect  that 
U*«7  in  the  Confederate  States.  agreementa  to  break  a  blockade  or  carry 

E^rdtasna  (fi  Drdt  Comm.  pi.  1403)  contraband  by  a  nenCral  slilp  are  valid 

sMUM  to  think  that  U  an  Inawanoe  oo  will  be  fonnd,  i.  143,  n.  1. 
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8.  ( Qf  aeameri't  waget.')  —  The  commercial  ordinaDCes  haie 
generally  prohibited  the  insuraace  of  seamena  wages,  and  the 
expediency  of  the  proliibitioo  arises  from  the  ooDuderation,  that 
if  the  title  to  wages  did  not  depend  upon  the  earoing  of  freight 
by  the  performance  of  the  voyage,  seamen  would  want  one  giett 
Htimulus  to  exertion  in  times  of  difficulty  and  disaster.  Though 
there  be  no  statute  ordinaDce  ou  the  subject  in  the  Eagli^  law, 
yet  it  is  everywhere  assumed  as  a  settled  principle  in  the  mariiie 
law  of  England,  that  seamen's  wages  are  not  insurable.  (6)  *  Bat 
the  goods  that  seamen  purchase  abroad  with  their  wages  do  not 
fall  within  the  reason,  nor  do  w^es  already  earned  and  due ;  and 
yet  if  a  seaman,  at  an  intermediate  port,  by  a  refusal  to  proceed, 
coerces  the  master  to  have  his  wages  already  earned  insured,  such 
a  Jlolicy  has  been  held  void  in  the  french  ooui'ts.  (c) 

4.  (^Qf  freight,  proJUa,  arid  commUnonB.')  —  In  France  and 
Spain,  freight  not  earned  cannot  be  insured,  and  for  the  same 
reason  that  seamen's  wages  are  not  iusurable.  Several  of  the 
commercial  tribunals  wished,  however,  to  adopt  the  practice  of 
the  English,  and  give  a  greater  extension  to  the  liberty  of.  insur- 
ance.   To  this  it  was  answered,  that  risk  was  of  t^e  essence 

*  270    of  the  contract,  and  that  there  *  could  be  no  real  loss  of 

that  which  is  a  nonentity,  and  had  no  certain  existence,  as 
future  contingent  freight  and  profits,  (a)     By  leaving  the  freight 

illegU  voyage.  Mr.  Thus,  In  hk  Treatbe  on  Iniaruice,  L  751-756  (lect  8,  {j  S3-SG], 
expotet  the  error  of  Vattel,  and  of  the  Americui  deciiioni  referred  to  in  the  text, 
with  condnafTe  force.  Bnt  though  tbe  better  opinion  on  Bound  doctrine  be,  tb«t*n<A 
»  trade  it  unlawful  for  »  nentrii,  yet  it  ii  t)ie  prcTalent  rule  In  cnnliiiaiUl 
Europe,  that  an  ininrance  aadt  in  a  neutral  couWrg  an  artlden  contraband  at  mr  and 
deattned  to  a  benigerent  power,  is  permitted,  and  leemi  to  be  an  exctption  to  tlie  gen- 
eral principle,  tliat  an  iniurance  in  a  neutral  country  on  a  trade  prohibited  by  the 
law  of  DBtiont  fa  Illegal  and  void.  Thii  point  remniuB,  however,  to  be  settled  in  tbt 
jarliprudence  of  England  and  of  the  United  State*,  though  it  has  receiTed  tbt  ane- 
tioB  of  the  conna  of  law  la  New  York  and  Maaiachuietti,  already  alluded  to.  Bat 
Dner  on  Insurance,  i.  760-761,  [lect.  8.  S  27  ei  «ef .] 

{b)  Hageni  on  Iniurance,  IB ;  Lord  Hanstield.  in  3  Buir.  1912 ;  WetiMel  a.  D» 
Taatel,  7  T.  B.  167;  Lord  Btowell,  in  1  Hagg.  Adm.  2S9. 

(e)  Emerigon,!  236. 

(a)  Boulay-Faty,  ui.  48%  163. 

*  jSamMn'*  Wagu.  —  Whether  the  gen-  earning  of  fre^t,  li  an  open  qnaitliMk 

«H,\  rule  would  not  be  changed  by  a  ttat'  Hr.  Haclachlan,  in  hit  edition  of  Anoold 

nte  like  17  &  18  Tict.  c.  104,  j  18S,  oak-  oa  Ins.  pt.  1,  eh.  2,  thinks  BBameii  sboold 

log  tlie  right  to  wages  Independent  of  tbe  be  allowed  to  iuure. 
[S92] 


,7™  ay  Go  Ogle 


L£CT.    ZLVIII.]  OP  PEBSONAL  PROPEBTT.  *  270 

to  be  earned  uncovered,  the  master  had  stronger  induceinents  to 
be  vigilant  in  the  preservation  of  the  ship  and  cargo.  This  is 
the  reason  assigned  by  Cleirac ;  but  Emerigon  says,  the  true 
ground  of  the  prohibition  is,  the  uncertainty  of  the  existence  of 
any  future  freight.  (&)  In  England  and  the  United  States,  future, 
or  expected  and  contingent,  aad  even  dead  freight,  is  held  to  be 
an  insurable  interest.  It  is  siifBcient  that  the  insured  bad  an 
interest  in  the  subject-matter  from  whiuh  tlie  freight  is  to  arise. 
It  is  necessary,  however,  that  the  ship  should  have  actually  beguu 
to  earn  freight,  in  order  to  entitle  tbe  ia3ure[dj  to  recover,  for, 
nndl  then,  the  risk  on  the  freight  does  not  commence.  An 
inchoate  right  to  &eight  is  an  insurable  interest.  The  risk 
generally  begins  from  the  time  the  goods,  or  part  of  tbem,  are 
put  on  board  ;  and  if  the  ship  has  been  let  to  freight  under  a 
charter  party  of  afTreightment,  the  right  to  freight  commences, 
and  is  at  risk  so  soon  as  tbe  ship  breaks  ground ;  ^  and  if  the 

(i)  Ord.  de  U  M«t.  da  Fret,  art.  16 ;  Code  de  Commerce,  ut.  MT ;  Clejrac,  nir  1e 
Guidon,  c  16,  art  1 :  Emerigoo,  224 ;  Ord.  of  Bllbna,  c.  23.    But  fraight  Blready 

1  Inmrane*  on  Frtighl.— The   le«  ii  Equitable  S.Lit.Co.,aAilen,223;  Chase 

•omewhattoonarro*,  ioeSll,  n.  I.  "■  Alliance  Ine.  Co.,  0  Allen,  311.    St* 

The  contract  of  intUTanceBgainit  loM  Ogden  p.  N.  T.  M.  Ini.  Co.,  4  Bo«w.  447 ; 

of  freight  U  that  the  dup  ihall  not  be  Howard  n.  Attar  M.  Ins.  Co.,  G  Bo»w.  Bs! 

prerented  from  earning  it  by  the  perils  And  where,  as  in  Kogland,  soch  advance* 

insured  against   II  theownerli  deprired  cannot  be    recovered  back,  the  person 

of  it  bj  other  dKumstances  arter  it  Is  making  the  adrances  has  an  Insarable 

tamed,  or  if  he  sDrreDdert  the  cai^  free  Interest    Amonld,  M,  Ini.  4th  ed.  57; 

of  freight  prematurely,  when  he  might  vnUon  «.  Mardn,  11  Exch.  684;  Hall  b. 

have  completed  the  voyage  and  earned  Janson,  4  El.  &  Bl.  600;  He  Cuadra  v. 

the  freight  by  a  delivery  of  the  cargo  in  Swann,  16  C.  B.  i.,  a.  772 ;   Currie  v. 

iptrie,   the   insurers  wiD   not  be  Lable.  Bombay  Nat.  Ins.  Co.,  L.  B.  8  P.  C.  72, 

Scottish  M.  Ina  Co.  of  Glasgow  p.  Tor-  83.     (See  also  Allison  v.  Bristol  Marine 

oer,  17  Jnr.  681 ;  20  Eng.  L.  *  Eq.  24 ;  1  In,,   Co.,  I   App.   Cas.  209.]    Compare 

Macq.  H.  L.  884 ;  4  H.  L  a  812 ;  AUen  Katheman  v.  Getieral  M.  Ins.  Co..  12  La. 

V.  JlercanUle  M.  Ini.  Co..  44  N.  T.  437.  An.  36,  with  Mintnm  e.  Warren  Ins.  Co., 

Compare  Lord  u.  Keptnne  Ins.  Co.,  10  2  Allen,  86. 

Gray,  109;   Thwlng  o.  Washington  Ins.  See.as  to  what  is  a  total  loss  of  freight, 

Co.,  ib.  443.    See  also  Parsons  d.  Manu-  poMi,  331,  n.  1. 

factarerw"  Ins.  Co..  16  Gray,  463 ;  Buffalo  The  rule  causa  proiima  tpedatur  pen 

City  Bank  v.  N.  W.  Ins.  Co.,  30  N.  Y.  261 ;  802,  n.  I,  is  applied  to  this  class  of  iosur^ 

[InmanStea«nshipCo.».Bi«chofr,7App.  ances   as  well    as    others.      PhLpott  p. 

Cu.  670-1  Swann,  U  C.  B.  k.  ».  270, 

The  insurance  covers  freight  paid  in  As  to  tbe  suing  and  laboring  clause, 

advance  if  the  Insured  owner  is  liable  to  see  340,  a.  I. 
tepMj   it.     Aim,  226,  d.   1;    Bemier  v.  . 
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charterer  omits  to  put  on  board  the  expected  cai^,  and  the  ship 
performs  the  voyf^e  in  ballast,  the  light  to  freight  ia  perfect 
But  when  the  freight  arises  from  the  transportation  of  the  goods, 
it  commences  when  the  goods  are  put  on  board,  and  the  policy 
attaches  to  the  extent  of  the  gooda  on  board,  or  ready  to  be 
shipped,  (c) 

•  271       "  Profits  are,  equally  with  freight,  a  proper  subject  ot 

insurance.  The  right  to  insure  expected  or  contingent 
profits  is  settled  in  England,  and  has  received  repeated  and  elab- 
orate confirmation,  (a)  '  They  are  likewise,  in  this  country,  held 
to  be  an  insurable  interest.  (6)  The  consignee  of  goods  con;iigDed 
to  him  for  sale,  has  an  insurable  interest  therein  to  their  full 
value,  and  he  may  insure  them  in  his  own  name,  (c)  Jnsurancea 
on  freights,  profits,  and  commissions  are  required  by  the  coursa 
and  intereuts  of  trade,  and  have  been  found  to  be  greatly  con- 
ducive to  its  prosperity.  But  the  doctrine  that  pervades  the  ca8e[s] 

earned  and  due  m«j  be  Inaared,  for  it  1im  Ihen  ceaaed  to  be  unceitain.     PaidMHi, 
Coim  de  Droit  Com.  iii.  n.  794,  765. 

(e)  TongE  V.  Watta,  Strange,  1251 ;  Thompeon  v.  Taylor,  6  T.  R.  478 ;  Poibw  »• 
AspEnall,  IS  Eaat,  823;  DaTidton  v.  Willase^,  1  Hanle  &  S.  SIS;  Rilej  v.  Hartfod 
Ini.  Companj.  S  Conn.  368;  Livingston  v.  Colnnibtan  Ini.  Companj,  3  Jobn*.  #; 
DaTj  0.  HalleCt,  3  Cainei,  16.  Mr.  Brnecke,  In  hii  Treatbe  on  the  Principles  of 
Indemnity,  67,  layt,  tbat  the  practice  of  ininring  ahip  and  freiglit  aepaiairlj  ii 
attended  with  many  difflcnltiei,  and  that  the  be»t.  If  not  the  only  way,  to  ofatiali 
them,  and  to  pnt  the  owner,  under  all  drcumitancea,  in  the  same  aituatioa  in  whicb 
he  would  have  been  in  cate  ot  a  Mfe  arrival,  would  be,  la  imurt  du  tAip  and  firijit 
jointtj/,  Bi  one  iadUi'duat  rui:,  in  the  hhk  palicf.  In  Adanu  *■  FennaylTaoia  Int.  CDm- 
pany,  I  Rawle.  97,  in  the  case  of  a  valned  policy  on  freight,  there  wai  ipcoc  <n 
board  belonging  to  the  owner  of  the  ship,  and  the  aliip  wa«  lo*t  before  any  cup 
wa«  parchased.  or  cootiacted  for,  or  procured ;  and  it  was  held  tiiat  there  wa/M 
claim  npon  the  Inaurer,  for  there  wai  only  a  reaaonable  txpeciation  of  pmfi  upon  a 
corjFD  exptcttd  fo  htjirocured  and  ihipped.   The  contingency  of  expected  freight  wai  too 

(a)  Grant  v.  Parkinaon,  cited  in  Park  on  Iniarance,  354,  8th  ed. ;  Le  Crai  v- 
Hugliea,  ib,  358 ;  Crau/urd  u.  Hunter,  8  T.  R.  13 ;  Barclay  n.  Couiina,  2  Eaat,  &U ; 
Henrickien  c.  Margetaon,  ib.  64S,  note.  ProSta  muat  be  inanred  ai  proflta.  8  Kcr. 
t  Uann.  81S.  An  inaurance  on  ou{/!u  in  a  whaling  voyage  doea  not  terminate  f" 
toHto  with  tlieir  consumption  or  diitribution,  but  attache*  to  the  pnuHit  of  the  ad- 
venture.    Bancoi  o.  Pialiing  Ina.  Co.  3  Sumner,  132. 

(ti)  Loomia  v.  Shaw,  2  Johni.  Cm.  36;  Tom  f.  Smith,  8  CaJnea,  346;  Ablwtt  v. 
Sebor,  3  Johna.  Caa.  30 ;  Foadick  d.  Norwich  Marine  Ini.  Company,  8  Day,  100. 

(e)  Be  Foreat  n.  Fulton  Ina.  Company,  1  Ball,  84 ;  Brlaban  d.  Boyd,  4  Paige,  IT ; 
PouveriD  n.  La.  M.  &  F.  Id«.  Co.,  4  Rob.  (La.)  234. 

1  Peti,  273,  n.  (i).  Aa  to  the  luinrable  Intereat  of  coulgueei  and  (he  llke^  tn 
873,  n.  1. 
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U,  that  the  insured  must  bare  a  real  interest  in  the  subject-matter 
tiom  which  the  profits  are  expected.  There  must  be  a  eubetantial 
basis  for  the  hope  or  expectation  of  profits,  in  order  to  prevent 
the  policy  from  being  considered  a  wager.  CommidsioDS  are  a 
apecies  of  profit  expected  to  arise  from  the  sale  of  property  con- 
aigned  to  an  agent  or  supercargo,  and  they  are  an  insoiable 
interest  in  England,  and  other  countries,  where  insuraQces  on 
profits  are  legal,  (ti) 

In  France,  assurances  on  profits  are  unlawful,  and  contrary  to 
the  code,  as  tbey  were  also  to  the  ordinances  of  the  marine, 
*  and  for  the  same  reason  that  iasumaces  on  freight  are  *  272 
not  allowed.  The  subject  insured  must  have  a  physical 
existence,  and  be  a  substance  capable  of  being  exposed  to  the 
hasarda  of  the  sea.  And  yet  there  seems  to  be  no  more  objection 
to  the  insurance  of  a  thing  having  only  a  potential  existence, 
than  to  the  sale  of  it ;  and  it  is  admitted,  that  the  sale  of  the 
proceeds  of  a  future  vint^e,  or  of  the  next  cast  of  the  net  by  a 
fisherman,  is  a  good  and  valid  sale.  The  hope  or  expectation  of 
profit,  in  these  cases  is,  eays  Pothier,  (a)  a  moral  entity  suscep- 
tible  of  value  and  of  being  sold.  But  in  Italy,  Portugal,  and  the 
Hanae  Towns,  tbey  are  held  lawful ;  and  Santerna,  and  after 
him  Straccha,  and  then  Rocous,  all  show  that  the  profits  of  goods 
may  lawfully  be  estimated  in  an  insurance  on  goods,  (i)  The 
English  cases  have  required  the  injured  to  show,  in  an  insurance 
OD  profits,  that  some  profit  would  have  been  produced  upon  the 
adventure,  if  the  peril  to  the  property  from  which  the  profits  were 
to  arise  had  not  intervened,  (e)  I  should  apprehend  that  was 
the  proper  course,  though  the  cases  in  tliis  cnuntry  bave  not 
explicitly  declared  that  the  party  must  show  affirmatively  that 
the  goods,  if  tbey  bad  arrived  safe,  would  have  come  to  a  profit- 
able market,  or  that  the  state  of  the  foreign  market  was  such  as 
to  have  afi'orded,  as  in  Grant  v.  Parkinaon,  a  very  strong  expecta- 
tion of  profit.  Such  an  expectation  seems  to  have  been  assumed 
in  the  American  cases. 

6.  ( Q^  open  and  valued  policie».')  —  Ad  open  policy  is  one  in 

(({)  Benecke  on  Inderatiltr,  SB. 
(a)  Tnltt  dn  Con.  de  VenU,  n.  6, 8. 

lb)  Boccm,  n.  81,  96 ;  SknteniK,  de  An.  et  Sponi,  Merc  Tnct,  pt.  8,  n.  40, 41 ; 
0tncclu.  de  Am.  GUwi.  8,  d.  1 ;  Ord  of  Hamburg,  S  Msgeiu,  213j   Beneoke,  86. 
(e)  Hodgioii  v.  GloTer,  6  Eut,  SIB. 
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which  the  amount  of  interest  is  not  fixed  by  the  policy,  bat  a 

left  to  be  ascertained  by  the  insured,  in  caae  a  loiis  should  happen. 

A  valued  policy  is  where  a  ralue  has  been  set  on  the  ship 

*  278  or  goods  insured,  *  and  inserted  in  the  policy  in  the  sftture 

of  liquidated  damages. 

If  a  policy  on  profits  be  an  open  one,  there  must  be  proof  given 
of  the  amount  of  the  profits  that  would  probably  have  been  made, 
if  the  loss  had  not  happened  ;  there  would  uot  otherwise  be  my 
guide  to  the  jury,  in  the  computation  of  the  loss.  In  Mun^ford  t. 
E^lett,  (a)  it  was  supposed  that  every  policy  on  profits  must,  of 
necessity,  be  a  valued  one,  because,  without  the  valuation,  it 
would  be  extremely  difficult  to  ascertain  the  amount  to  be  recov- 
ered. A  loss  ou  the  profits  must  be  regulated  by  the  loss  of  the 
property  from  which  the  profits  were  to  arise,  (ft)  Where  the 
ship  and  cai^o  were  lost  on  the  voyage,  the  whole  amount  of 
the  valued  profits  was  held  recoverable,  without  showing  tbtt 
there  would  have  been  any  ultimate  profit  if  the  loss  had  not 
happened,  (e} 

The  value  in  the  policy  is,  or  ought  to  be,  the  real  vHloe  of 
the  ship,  or  the  prime  cost  of  the  goods,  including  the  incidental 
expenses  of  them  previous  to  the  ghlpment,  and  the  premium  of 
insurance,  ((j)  It  means  the  amount  of  the  insurable  interest; 
and  if  the  insured  has  some  interest  at  risk,  and  there  is  no  frau4 
the  valuation  in  the  policy  is  conclusive  between  the  parties ;  for 
they  have,  by  agreement,  settled  the  value,  and  not  left  it  open 
to  future  inquiry  and  dispute  as  between  themselves.  («)  If  the 
valuation  should,  however,  be  grossly  enormous,  as  in  the  case 
put  by  X^rd  Mansfield,  where  cargo  was  valued  at  X2,000,  and 
the  insured  had  only  the  value  of  a  cable  on  board,  there  is  no 
doubt  it  would  raise  a  strong  presumption  of  fraud ;  and  either 
the  valuation  or  the  policy  would  be  set  aside.  A  valuation, 
fraudulent  in  fact,  as  respects  the  insurer,  or  so  excessive  as  to 

(a)  1  Johni.  433. 

lb)  Abbott  D.  Sebar,  3  Johni.  Cu.  89 ;  [M'Swiney  v.  Bo/U  Ezcb.  Awdtmim,  14 
Q.  B.  es4 ;  Hulhead  n.  Yoiuik,  6  El.  &  Bl.  812 ;  Smith  r.  Bfriioldi,  1  Hurlit.  4  M. 
221 ;  Wilson  d.  Jonei,  L.  R.  2  Exch.  139,  146 ;  Chope  e.  It«jiiold»,  6  C.  B.  n.  a.  OO. 
Cuei  which  cur?  out  the  docEiine  of  the  text,  the  lut  irlth  lonK  reloetuice-] 

(e)  PatapKO  Int.  Compvi;  v.  Coulter,  S  Peten,  222. 

id)  Polbier,  del.  Au.  o.  43. 

(()  StMwe  V.  Felton,  S  Ea«t,  IW;  Lord  At^nger,  in  tovng  b.  Tmiag,  2  Maau.  i 
Gr.WS. 
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raise  a  necessary  presumption  of  frand,  entirely  vacates  the  policy 
and  discharges  the  insurer ;  and  the  English,  American,  and 
French  law  of  insurance  contain  the  same  general  doctrine  on 
the  subject  (/) 

'There  are  caaes  which  suggest  that  the  v»luation  is  "274 
applicable  only  to  cases  of  total  loaa,  and  does  not  apply 
to  averse  losses.  (a>  But  the  better  opinion  of  the  text  writers 
is,  that  in  settling  all  losses,  total  or  partial,  the  valuation  of  the 
property  in  the  policy  is  to  be  considered  as  correct  in  the  adjust- 
ment of  the  loss,  and  the  true  measure  and  basis  of  the  valuation 
according  to  the  contract  of  indemnity.'     The  adjustment  is  to 

(/)  Lord  MmDifleld,  in  Leirii  v.  Racker,  2  Burr.  UTl ;  Shawe  v.  Felton,  S  EMt, 
10» :  Feiae  b.  Aguilar,  3  Taunt.  600 ;  Hai^  v.  l>e  la  Conr,  8  Camp.  SIO :  Lord  Blleiv- 
borongfa.  In  Forbes  v.  Aipinall,  13  Eait,  32S ;  Anbert  e.  Jacob*,  Wightw.  lie ;  Wol- 
cotl  r.  Eagle  Ini.  Compan;,  4  Rck.  420;  Marine  Inioranpe  Cnraptny  v.  HodgMn, 
SCranch,  206;  [Hen«y  a.  Meirimack  Cy.  M.  F.  In*.  Co  .  7  Foster  (-27  N.  H),  149; 
ProiMtion  Ini.  Co-  v-  Halt,  15  B.  Hod.  411 ;]  Condfi  Manlisll,  U90,  291 ;  1  Phlllipa 
on  IiwnraDce,  806-31.%  l*t  ed. ;  Valin'*  Comtn.  iL  147 ;  Pnthler.  de*  A».  n.  151,  IW; 
Bonlaj-Pat;,  iii.  307,  398.  H.  DelyiDConrt,  In  hU  Intlltute*  de  Dmii  Comm.  ii.  846, 
340,  coDlendt,  that  though  the  Taluatioii  be  made  without  fraud,  if  there  be  palpable 
erideoK  of  miatake  in  the  raluation,  the  policy  may  be  opened  ;  and  Valin,  Pothler, 
lodEmerlgon  are  of  that  opinion.  Bat  Boulay-Paty  think*  that  the  excesa  in  the 
Talnation,  by  miitake,  ii  not  lafflcient  to  open  the  policy ;  and  there  mnit  be  proot 
of  actnal  fraud  going  to  the  dettmction  of  the  contract.  Coun  de  Droit  Comm.  iiL 
401.  The  Ordinance  of  the  Murine,  h.  t.,  art.  8,  and  the  Code  de  Commerce,  art  880,' 
make  frand  the  baiia  of  opening  the  Talnation.  Le  Guidon,  c.  2,  art.  18,  and  Valln, 
ComiD.  ii.  62,  con*ider  an  over  raluation  of  a  moiety,  or  one  third,  or  eren  of  dim 
(onnh,  to  be  sTidence  of  fraud ;  bnt  other  text  writer*  Juiily  cooclude  that  every 
caie  will  depend  upon  it*  own  clrcum*tancet,  withont  being  goTemed  by  any  such 
rule.  Mr.  Benecke  ha*  referred  to  the  Taiion*  and  discordant  prorition*  of  the 
priadpal  comiDeiTihd  nation*  of  Europe,  concerning  Talnation*,  and  they  are  gener- 
illy  lield  to  be  oonclnnTe,  unleii  shown  to  be  fraodulenL  Benecke  oa  Indemnlly, 
161. 1E8. 

(a)  Lord  HaiwSeld,  in  Le  Craa  v.  Hnghea,  cited  )n  2  Ea«t,113;  SewaIl,J.,7Ma*«, 
3T0;  Allegre  p.  Insurance  Company,  a  Barr.  k  J.  406.  The  New  York  Board  of 
Underwriter*,  May  20,  IS87,  teaolred  that  in  owe*  of  a  technical  total  loaa  of  •  vai^, 
the  only  faaii*  of  aaoertaining  lier  ralna  iball  be  her  Talualion  in  the  policy,  and  if 
oot  lo  Talued,  ber  actnal  tbIik  at  the  (fine  of  the  inception  of  the  ri*k  at  the  port  to 
■bich  the  belonged. 

>  Valtied  Pcliem.  —  The  text  ia  eoti-  ligatiou  which  ari*e  upcm  the   policy, 

flnned  by  Irring  v.  HanniDg,  1  H.  L.  C.  [Banuuid  f.  Bodocanachi  Son*  k  Co.,  T 

2ST;  BMkerp.Jaiiaon,LR.SC.  P.  808;  App.  Cas.  SSS.|    Thni,  if  the  inffir*]  hw 

Rhbux   Ina.  Co.  b.  HcLoon,  100  Maat.  rcoeiTcd  payment*  in  reapect  of  the  loM 

476.  on    other  poltde*  espreitlDg  a  higher 

Hie  valuation  I*  ooaetBrire  betwem  Taloe,  be  can  only  recover  the  excMa  of 

the  partiea  in  napcct  d  aU  rigfata  and  ob-  Hn  defendant'*  valtuitioB  o*er  Ibi  sbmniM 
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be  the  same  as  if  the  goods  had  actually  cost,  or  the  ship  aod 

freight  vere  aotually  worth,  the  sum  at  which  they  were  tkI- 

ued.  (b)    Mr.  Benecke  ooocludes,  from  a  conaideration  of  the 

cases,  that  the  opinion,  that  in  a  case  of  a  partial  loss  the 

*  275  valuation  ought  to  be  disregarded,  *  is  as  destitute  of 

authority  as  it  is  void  of  justice  and  sound  reason. 
A  valuation  does  uot  preclude  the  inquiry,  whether  the  whole 
interest  valued  has  been  at  risk.  If  the  valuation  of  freight  of  & 
whole  cai^o  be  made,  the  underwriter  will  not  be  liable  beyond 
the  extent  of  the  freight  of  the  goods  put  on  board,  (a)  This 
doctrine  applies  equally  to  an  insurance  upon  cargo ;  and  the 
insured,  on  a  valued  policy  on  cargo,  will  not  recover  beyond  the 
interest  he  had  at  risk.  There  must  be  a  total  loss  of  the  whole 
subject-matter  of  insurance  t«  which  the  valuation  applied, 
whether  the  insurance  was  on  goods  or  upon  freight.  The  val- 
uation fixes  the  price  of  the  whole  subject  at  risk,  but  it  does 

(b)  Steveat  &  Benecke  nn  Avenge  and  Adjustment  of  Tx>ues  In  Mariae  Inu- 
fmce,  BMtoa,  1683,  46-63;  SivTena  od  Arersge,  pt.  2.  168;  PhlUipa  on 
i.  318,315;  Benecke  on  Indemnlcjr,  162,163, 167.  In  the  cue  of  Atlegre  r. 
Comp>D7,  the  comt  considered  it  to  be  an  open  and  unsettled  question,  whether,  io 
tlie  CMe  of  >  partitd  low  on  a  valued  policy,  the  insured  was  to  l>e  indemnifled  so- 
cording  to  the  valuation,  or  the  actual  value  of  the  subject  at  the  port  of  shipnmt, 
and  they  omitted  to  expreas  an;  opinion  on  the  point,  diough  it  had  been  wanplf 
contested  in  the  argument.  Mr,  Benecke  says  that  the  question,  whether  a  nlns- 
tion  should  be  opened  in  cases  of  partial  losi,  had  never  occnired  in  the  EngliA 

(a)  Forbea  v.  Aspinall,  13  Gaat,  828. 

of  thepTeriona  pnjmenta.  Broeev.  Jonea,  aa  for  a  total  loas,  wet«  beM  entilM  t* 

1  Buriit.  A  Colt.  769.    Compaie  Stephen-  the  whole  aiDount  atterwaids  Kcovend 

■onr.PiscataqaaF.  &M.Iiis.Co.,54Me.  by  the    owners    for    a    colliaioii  whM 

66.     (But  this  would  not  apply  when  the  caused  the  toss,  notwithstanding  the  fad 

policy  in  quetUoo  U  against  a  different  that  thevaloation  in  tbe  policy  was  mMb 

risk  from  the  other.    Lidgett  v.  Secretan,  len  than  the  actual  worth  of  the  Mf. 

L.  a  6  C.  F.  610;  pot,  281,  n.  1.)     On  North  of  England  In*.  Asa.  p.  AmaMOft 

thia  principle,  noderwriters  who  bad  paid  L.  R.  6  Q.  B.  3U.  !■ 

z'  Bat   in  BuTnaniJ   ■>.  Rodocanacbl  loas.  it  waa  held  that  tbe  payment  by  dK 

Sons  &  Co.,  T  App.  Cas.  338,  H  appearing  United  States  was  bi  tbe  natun  of  a  ^ 

that  tbe  nnderwnters  bad  paid  a  val-  and  did  not  ennre  to  the  boieflt  ol  lb* 

ued  policy  aa  for  a  constmctiva  total  Insurers.     It  is,  of  oourae,  open  ■ndn'  a 

kwf  which  was  less  than  the  real  loas,  valued  policy  to  ihow  what  BOoda  were 

and  that  tbe  ship  ownen  had  received  intended  to  be  inaored,  and  what  intattt 

ffom  the  United    State*   the  difference  tbe  ioanred  had  in  them.    Williaiw  n- 

lictween  anch  valoation  and  their  actnaJ  North  Chioa  In*.  Co.,  1  C.  P.  D.  767. 
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not  itdmit  that  the  property,  on  which  the  THla&tion  was  made, 
ma  OD  board  the  vessel,  (i)  If,  therefore,  certain  articles  be 
comprised  in  a  valuation,  and  part  are  safely  landed  before  the 
diip  is  lost,  the  valuation  must  be  opened,  and  the  claim  of  the 
insared  reduced  in  the  proportion  to  which  the  articles  actually 
lost  bore  to  the  valuation  of  the  whole  at  the  commencement  of 
the  risk,  (e) 

6.  (  Of  wager  poItoM.)  —  A  mere  hope  or  expectation,  with- 
out some  interest  in  the  subject-matter,  is  a  wager  policy,  and 
all  such  marine  policies  are,  by  statute  in  England,  declared 
void.  (<f)  But  the  English  courts  have  refined  greatly,  in  con- 
sidering  what  is  an  interest  sufficient  to  sustain  a  policy,  and  to 
place  it  OQt  of  the  reach  of  the  prohibition.  If  a  person  be 
directly  liable  to  loss  in  the  happening  of  any  pai-ticular 
event,  as  if  he  be  an  insurer,  or  *  be  answerable  as  owner  *  276 
for  the  negligence  of  the  master,  he  has  an  insurable 
interest,  (a)  A  creditor,  to  whom  property  is  asti^igned  as  col- 
lateral security,  has  an  insurable  interest  to  the  amount  of  his 
debt  (6)  In  the  case  of  Lucena  v,  Cravfurd,  (jc)  the  distinction 
between  a  reasonable  expectation  of  gain  in  the  shape  of  freight, 
commissions,  or  profits,  founded  on  some  interest  in  the  subject- 
matter  which  was  to  produce  them,  and  a  mere  shadowy  hope  or 
expectation,  was  fully  and  very  ahly  iiivestigated  in  the  Court  of 
Common  Pleas,  and  in  the  House  of  Lords,  and  great  talents  were 
displayed  and  exhausted  upon  that  litigated  point.  The  decision 
was,  that  commissions  to  become  due  to  public  agents,  and  all 
reasonable  expectation  of  profits,  were  insurable  interests.  The 
interest  need  not  be  a  property  in  the  subject  insured.    It  ta  sutfi- 

{h)  f»An,  C.  J.,  Raren  v.  Ony.  12  Hui.  71 ;  Wolcott  ».  Eagle  Im.  Companr, 
4  Pick.  tiO;  BtODke  n.  LonU.  Ini.  Coiopuj,  4  Mirtlii,  v.  i.  OM,  681.  If  mnch  lew 
property  wu  iliipped  thaa  wm  pipected  to  be  on  board,  the  iMnred,  thoagh  [t  be  a 
rained  policy,  can  recover  only,  in  caap  of  lou,  a  proportion  pro  rain.  Alaep  v.  The 
Comm.  Im.  Company,  1  Sumner,  461 ;  [Tobin  v.  Harford,  S4  L.  J.  w,  i.  C.  P.  87 ; 
17C.  B.  H.fl.  628;  13  C.  B.  a.  i.  TQl ;  Denoon  ti.  Home  &  CoL  Aif.  Co.,  L.  R  7  C.  P. 
341 ;  Tay  p.  Alliance  Ina.  Co.,  10  Gray,  466.] 

(c)  Braecke  on  Indemnity,  140. 

id)  IB  Geo.  n.  c  37. 

(a)  Walker  d.  Haltland,  6  B.  &  Aid.  171. 

(b)  Weill  B.  Philadelphia  Ins.  Company,  9  S«rg.  fc  B.  lOS.  A  lien,  or  aa  Internt 
ta  ttw  nature  of  a  Hen,  1*  an  inraiable  InterMt  Hancoi  e.  Tiablng  Int.  Company, 
8  Smnner,  182. 

(e)  8BcM.&F.16i  6td.3(n. 
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cient  if  a  loaa  of  the  subject  would  bring  upon  the  insured  a  pecu- 
niary loss,  or  intercept  a  profit.  Interest  does  not  necessarily 
imply  a  right  to,  or  property  in,  the  subject  insured.  It  maj 
consist  in  having  some  relation  to,  or  concern  in,  the  subject  of 
the  insurance,  and  which  relation  or  concern  may  be  so  affected 
by  the  peril  as  to  produce  damage.  Where  a  person  is  so  circnm- 
stanced,  he  is  interested  in  the  safety  of  the  thing,  for  he  receives 
a  benefit  from  its  existence,  and  a  prejudice  from  ita  destruction, 
and  that  interest  is,  in  the  view  of  the  English  law,  a  lawful 
subject  of  insurance,  (d)  ' 

It  was  admitted  by  the  judges  of  the  Court  of  K.  B.,  in  Crmir 
fard  V.  Hanter,  (e)  that,  at  cotnnion  law,  prior  to  the  statute  of 
Geo.  II.,  wager  policies  were  not  illegal ;  and  the  courts  have 
been  very  much  embairnssed  in  their  endeavon)  to  draw  the  line 

of  distinction  between  w^ers  that  were  and  were  not 
'  277    admissible  in  courts  of  Justice.   The  law  has  been  *  thought 

to  descend  from  its.  dignity  when  it  lends  its  aid  to  recover 
the  fruits  of  an  idle  and  frivolous  wi^er.  In  Oood  v.  EUioU  (a) 
Mr.  J.  RuUer  made  a  vigorous  but  unsuccessful  stand,  i^nst 
suits  upon  Winers  in  any  case;  and  nothing  could  have  been 
more  impertinent  than  the  wager  in  that  case,  which  was,  whether 
one  thii'd  person  had  purchased  a  w^^n  of  another.  Many  of 
the  cases  stated  by  Mr.  J.  BuUer  were  of  a  nature  to  draw  into 
discussion,  and  unneccessarily  affect  the  character  or  feelings  of 
third  persons ;  and  to  sustain  suits  upon  such  wanton  wagen 
would  be  a  disgrace  to  any  administration  of  justice.  The  case 
of  Jone»  V.  Randall  (6)  went  quite  for  enough,  when  it  sustained 
an  action  upon  a  wager,  whether  a  decree  in  Chancery  would  be 

{d)  Lawrence,  J.,  in  6  Boi.  A  P.  302,  303, 3M ;  Haghei  on  Inaaraaee,  Sa  An 
equitable,  u  well  ai  a  legal  Interett,  and  an  intereet  held  ouder  an  execatoty  con- 
tract, are  Tnlid  labjectt  of  iiuaranm.  ColnmUan  Innmnoa  CofopaiiT  n.  lAwreace. 
2  Feiera.  26. 

(e)  8  T.  R.  IB.  (a)  3  T.  B.  683. 

(6)  Cowp.  87. 

<  Althon^  he  baa  not  tnj  title  in,  or  ABricoltoral  Iiu.  Co.  v.  Clanoej,  9  lit. 
lien  upon,  or  poweadon  of  the  property  App.  137 ;  Merrttt  v.  Farmen'  Ina.  Co,  O 
iitelf.  Eastern  R.  R.  Co.  d.  Relief  Fire  Iowa,  11.)  For  tome  qoaliflcatioiM,  k« 
Id*.  Co..  98  Maai.  420.  423 ;  Wilson  v.  876,  n.  1.  where  caiei  ai  to  sufflciency  <A 
Jonea.  L.  B.  2  Ex.  1 39,  160 ;  Inauiance  Inlereat  will  be  found.  See  DmtaDt  >. 
Co.  r.  Chaae,  6  Wall.  609,  613 ;  (Hooper  Friend,  6  De  O.  *  Sm.  818 1  11  Bnc.  L.  * 
V.  RoblnaoD,  9B  D.  6.  6S8,  583 ;  Stepheni  Eq.  S. 
e.  Aottralaaian  Ina.  Co.,  8  L.  R.  C.  P.  18; 
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reTsrsed  on  appeal  to  the  House  of  Lords.  If  vagen  are  to  be 
alloved  in  any  case,  as  valid  ground  for  a  suit,  the  betting  on 
the  return  of  a  sliip,  iu  the  shape  of  a  policy  without  interest,  is- 
u  harmless  as  any  that  could  be  devised.  In  HfferUm  v.  Furze- 
nan  (e)  it  was  ruled  in  the  Eugliah  courts,  that  a  wager  on  a 
bftttle  between  two  d<^  was  illegal,  and  not  the  ground  of  actioa. 
In  New  York,  the  courts  had  formerly  assumed  it  to  be  a  clear 
and  settled  principle  of  the  common  law,  that  a  policy,  iu  which 
the  insured  had  no  interest,  and  which  was,  in  &ct,  nothing  more 
than  a  wager  or  bet  between  the  parties  to  the  contract,  whether 
*ucb  a  ToyE^e  would  be  performed,  or  such  a  ship  arrive  safe,  was 
a  valid  contract,  (tf)  It  was  only  required  that  the  wager  should 
concern  an  innocent  transaction,  and  not  be  contrary  to 
g;ood  morals  or  soond  policy,  (e)  *  But  now,  by  statute,  (a)  *  278 
all  wagers,  bets,  or  stakes,  made  to  depend  upon  any  lot, 
elunce,  casualty,  or  unknown  or  contingent  event  whatever,  are 
declared  to  be  unlawful,  with  the  exception  of  contracts  on  bot- 
tomiy  or  respondentia,  and  all  insurances  made  in  good  faith  for 
t^e  security  or  indemnity  of  the  party  insured.  The  statute  has 
effectually  destroyed  wager  policies ;  for  they  are  not  within  the 
exception.  In  Massachusetts,  the  Supreme  Court  expressed  a 
strong  opinion  i^inst  the  validity  of  a  wager  policy,  and  the  doc- 
trine there  is,  that  all  gaming  b  unlawful,  according  to  the  gen- 
eral policy  and  laws  of  the  Commonwealth.  In  Pennsylvania, 
every  species  of  gambling  policy,  and  all  actions  upon  a  wager  or 
bet,  are  reprobated,  and  they  follow  the  principles,  while  they  do 
liot  acknowledge  the  authority,  of  the  English  statute  in  the  reign 
of  Geoi^e  II.  (b)    Wag6T  policies,  without  any  real  interest  to 

(e)  1  CMt.  4  P.  S1& 

id)  Jnhel  V.  Chnrcb,  3  Johm.  Cm.  883 ;  Abbott  v.  Sebor,  8  Id.  89 ;  aendlnlDK  if. 
Chorcb,  8  Caiaet,  141 ;  Bachmnui  c.  OcMn  Iu.  Comp&nr,  6  Cowen,  318  ■  \a>^  3Q9 
n.l.J  "^-       • 

(e)  Bana  d.  IUk«r,  A  Johns.  428 ;  Mouit  v.  Wtitf,  7  id.  4S4 ;  Campbell  v.  Rli:h«rd- 
•Mi,  10  id.  «% 

(o)  New  York  Reriied  StatatM,  1.  882,  tee.  8,  9, 10. 

{b)  Ajootj  b.  Oilman,  2  Mu*.  I ;  Babcock  o.  Thampton,  8  Ptek.  448 ;  Prichet  r. 
Innrancfl  C«.  of  Korth  Am^lca,  8  Testea,  484 1  Cr«lg  v.  MnrgBtrojd,  4  id.  188  j 
AdanM  r.  FeEnijrlTiiiik  Im,  Compuir,  1  lUwIe,  107.  In  Termont  it  fi  held  that  no 
■uit  wm  lie  io  recoTer  propenj  won  of  another  by  a  bet  or  w^«r.  CoUamer  v.  Day, 
2  Vet  144.  Wager  oontrMti,  or  beta  on  electloni,  are  Toid,  lAojA  t>.  LdaenrinB, 
T  Wstla^  9M,  No  action  upon  any  wager  or  bet  can  be  tiut^Ded  Edfl«U  *! 
MT^Highlin,  6  WbartoD,  176 ;  \poU,  860,  n.  1.] 

VOL  III. —SB  [401] 


ny  Google 


•  279  OP  PBBSOMAL  PROPERTT.  [PABT  T. 

support  them,  are  condemned  aUo  by  positive  ordiDances  in 
FraDce,  and  in  most  of  the  commercial  nations  of  Europe,  (e) 
•     (4.)    Ctf  Reatsuranee  and  Doi^U  Insurance. —  After  an  iiunr- 
ance  has  been  made,  the  inaarer  may  have  the  entire  sum 

*  279    he  hath  insured,  reasBured  to  him  by  some  other  *  insurer. 

The  object  of  this  is  indemnity  against  his  own  act ;  and 
if  he  gives  a  less  premium  for  the  reassurance,  all  his  gain  u  tbe 
difference  between  what  he  receives  as  a  premium  for  the  origi- 
nal insurance  and  what  be  gives  for  the  indemnity  agtunst  hii 
own  policy.  If  be  give  as  much  for  reassurance,  he  gains  nothing 
by  the  transaction ;  and  if  be  gives  a  higher  premium,  as  insuren 
will  sometimes  do  to  cover  a  dangerous  risk,  he  becomes  a  loser 
by  his  original  insurance.  These  reassurances  are  prohibited  in 
England,  except  in  special  cases,  by  the  statute  of  19  Geo.  IL 
c.  37 ;  and  also  by  every  country  in  Europe,  but  they  are  allowed 
with  us.  (a)  The  contract  of  reassurance  is  totally  distinct  from, 
and  unconnected  with,  the  primitive  insurance  ;  and  the  reassured 
is  obliged  to  prove  the  loading  and  value  of  the  goods,  aud  the 
existence  and  extent  of  the  loss,  in  the  same  manner  as  if  he  were 
the  original  insured.  (i]l  y'  He  need  not  abandon  to  the  reinsurer, 
as  soon  as  the  first  insured  baa  abandoned  to  him,  for  he  has  no 
connection  with  the  first  insurance.    If  he  proves  the  original 

{e)  Ord.  de  U  Mar.  Hr.  S,  tiL  6,  Det  Am.  ut  22;  1  Emerigon,  SU.  In  ScolUnl 
the  rule  of  the  citU  kw  rebtive  to  tpmuiima  Ivdicra  i(*e  esrlj  Adopted  u  cominoa 
law,  and  no  wager  or  gaming  contract  will  mpport  an  action.  1  Bell'i  Comm.  tOQ; 
Code  de  Commerce,  art.  367 ;  Ord.  of  Genoa,  of  Middlebnrg.  of  Rotterdam,  of  Anr 
•terdani.afllatabarg,  and  Stockholm,  collected  in  SHagra«,dG,S8, 88, 132,229,  S&1; 
Bocou,  de  AjMcnr.  a.  88.  The  latter  refere  to  a  deciiion  of  the  Rota  of  Geno*.  la 
which  the  principle  U  declared,  ri  turn  adat  riiicunt,  nmnira/m  roi  valtt  i  nam  asa  <ufal 
ualtria  in  gua/orma  poiielJ\iadarl,     Decisiones  Rotai  GenOM,  66,  n.  9. 

(a)  Ha>tieti.DeFe7>ter,3Cainei,  190;  Merr;  i>.  Prince,  S  Uaaa.  ITS. 

(A)  Pothier,  h.  L,  n.  163 ;  Emerigon,  1.  347,  260. 

1  Eagle  In*.  Co.  d.  Lafajette  In*.  Co.,    Gledttane*  d.  Ttofal  Exchangs  Am.  Col, 
'   9  Ind.  443.    (Reinanrance  ii  now  lawful     fi  Bett  A  8m.  797.) 
in  England.     St.  80  A  81  Vict  c.  23.  t  4 ; 


jr'  IMn*(iraiice  maj  be  in  form  *implj  S^mondion,  7  Q.  B.  D.  456.     The  rein- 

an  intonnce  on  apecifled  good*.    Mac-  lurer  is  bound  by  ajudgment  againat  Iha 

keozk  e.  Whitworlh,  10  L.  R.  Ex.  142.  inaarer  only  when  he  help*  detkad  Ibe 

Tlie  potlcj  attache!   though  t1i«  good*  lult.    Strang  v.  PtnEnix  In*.  Co.,  63  Ho- 

Iiive  nlread;  arrived  aafelj,  if  thii  fact  ii  289;  Oautt  v.  Am.  Cent.  Ini.  Co.,  68  Ho. 

unknown  to  either  party.     Bradford  v.  60A 
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dum  agaioBt  him  to  be  valid,  when  he  resorts  over  to  the  rein- 
surer, he  makes  oot  a  case  for  indemait^.  (e) 

These  reassurances  are  allowed  b;  the  French  ordinances,  (d) 
uid  the  first  insurer  can  reassure  to  the  same  amount ;  but  the 
bettor  opinion  is,  that  he  cannot  insure  the  premium  due  him  for 
the  first  insurance.  Valio,  Potbier,  M.  Eltstrangin,  the  commen- 
tator upon  Potbier,  and  Boulay-Paty,  are  all  opposed  to  Emerigon 
on  this  point,  and  they  certainly  bear  down  his  opinion.  («} 

The  insured  may  likewise  cause  to  be  insured  the  sol- 
vency •  of  the  first  insurer ;  but  this  will  not  often  be  the  "  280 
case,  for  it  lessens  greatly  the  profits  of  the  voyage,  by 
multiplying  the  charges  upon  it ;  and  Marshall  itays,  it  has  never 
happened  in  England  ;  for  a  doable  insurance  answers  bettor  the 
end  proposed,  (a)  The  second  insurer  does  not  become  strictly  a 
surety  for  the  first  insurer.  It  is  a  totally  distinct  contract,  with- 
ont  any  participation  in  the  other,  and  he  is  not  bound  to  render 
any  service  to  the  first  one.  It  is  a  conditional  obligation  of  a 
special  kind.  (&)  Valin  and  Pothier  contend  that  the  second 
insurer  of  the  solvency  of  the  first  one  becomes  a  surety  for  the 
first,  and  is  entitled  to  oppose  to  the  claim  the  exception  of  dU- 
ewnon  which  is  to  require  that  the  first  insurer  should,  at  his 
expense,  be  first  prosecuted  to  judgment  and  execution ;  but 
Emerigon  and  Boulay-Paty  are  not  of  that  opinion,  though  they 
admit  that  the  first  insurer  mast  be  put  legally  in  deboit  after  a 
legal  demand,  (c) 

A  double  iruurance  is  where  the  insured  makes  two  insnrances 
on  the  same  risk  and  the  same  interest    But  the  law  will  not 

(e)  Hutie  v.  De  Feyiter,  M  npra.  When  the  Ioh  hu  happened,  and  been  dulj 
ucerlAuied,  the  remunrer  moit  paj  to  the  flret  insurer  the  ■mount  of  Ihe  lou  within 
the  pollcj,  notvithitanding  the  flnt  tntarer  luii  become  IntolTent,  and  can  pa,j  oxi\j 
in  part.  Be  moit  paj  tlie entire  lum  reaaeared.BDd  haanoconcem  withanr  arrange- 
iii.nt  betveen  the  flnt  iniurer  and  his  creditor*.  1  Uanhall  on  Inmrance,  14.1 ; 
EiDerigon,  I.  248.  He  i«  entitled  to  make  the  tame  deftnce  a*  Uie  original  luanrer, 
N.  T.  State  Marine  Int.  Co.  r.  Protection  lu.  Co.,  1  Sloiy,  468. 

(J)  Ord.  de  la  Har.  del  Aamrancea,  art  SO;  Code  de  ConimeTCe,  art.  348. 

(e)  Valin,  h.  L ;  Pothier,  h.  t,  n.  36 ;  1  Emerigon,  249 ;  S  Bonlaj-Patj,  4B2. 

(a)  Condj'i  Manhall,  146. 

(A)  SanCema,  de  Aai.  pt.  3,  n.  66, 6C,  67,  OS;  Straocha  de  Ah.  Introdnetion,  n.  48, 
40,  wbo  citet  and  adopti  the  otdnlon  of  Santenut ;  and  both  of  them  refer  haek  to  the 
dvil  l*w,  and  lo  the  doctor*  who  had  commented  upon  it ;  and  they,  in  their  torn, 
are  quoted  and  followed  b;  Btuerlgon,  1.  268. 

(cj  Pothier,  Tnit<de(Aia.D.3.1i  Valla,  ii.se;  UGiiidoa,e.8,  art  H)i  1  Emerl- 
lOD,  SfiO ;  tiouUr-Patj.  iiL  440, 442. 
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allow  him  to  reeeire  a  double  satiaStction  in  case  of  loss,  thoi^h 
he  may  sue  on  both  polioies.  Tlie  underwriters  on  the  difEerent 
policies  are  bound  to  contribute  ratably  towards  the  loss,  (i) 
They  pay  according  to  the  rate  of  their  subscriptioDs,  without 

regai-d  to  tiie  order  of  time  m  which  the  policies  were 
*  231    made ;  and  if  the  inuured  recovers  '  his  whole  loss  from 

one  set  of  underwriters,  they  will  be  entitled  to  their 
action  gainst  the  otiier  insurers,  on  the  same  interest  and  lisk, 
for  a  ratable  proportion  of  the  loss,  (a)  '     The  doctrine  of  oon- 

(d)  Bogera  b.  Dstu,  and  DstIs  v,  Gilbert,  decided  at  N.  P.,  by  Lewd  UauMd; 
Park  OD  Iniurance,  S74,  S7S,  6tli  ed. ;  Lucas  c,  JeffenoD  Ins.  Co.,  6  Cowen,  68G. 

(a)  Newby  D.  R«e(l,  1  Wm.  BL  416 ;  UillandoD  r.  Wettm  Hariiw  &  Hk  M. 
Companj',  9  La.  37. 

I  Doublt   Inturaaee.  —  Se«  ftTO,   □.   1 ;  icquent  iniomiee  by  two  of  three  cwDen 

Cnmie  c.  Kentnckj  &  LoDisrille  M.  ha.  who  were  all  Itunicd  In  tile  eariter  pol' 

Co.,16B.  Hen.  4S-JiHoiTelli>.  IirinsF.  icy.     Muwej  ■>.  AUaa  Hdt.  Ins.  Co.,  M 

Int.  Co.,  83  N.  T.  429.  N.  Y.  70. 

It  ii  not  donble  Iniurance  wlien  the  It  is  not  nncommon  to  provide  (bat 

•econd  polic;  applies  to  other  property  a»  tiie  insured  aliall  not  recoTer  more  this 

well  u  tliat  fint  iiMnred,  Bloat  c.  Rojal  the  proportion  wiiiuh  tlie  amomit  iniated 

Im.  Co.,  i9  Penn.  St.  14 ;  (citing  Howard  by  the  policy  bean  to  the  wliole  amooot 

lUi.  Co.  of  N.  Y.  V.  Scribner,  6  Hill,  398 ;]  ininred  upon  tlie  property,  in  which  e»»e, 

BalElmore  F.  Ina.  Co.  u.Xoney,  SOMd.SO;  U  a  compiiny  pay*  more  than  iti  proper 

[butieePh(Bn[xIns.Co.u.H  S.,&c.RR.  tion,  It  la  not  enUtled   to  coatribntlM 

Co.,  38  Ohio  St.  90;  Aoatralian,  &c.  Co.  o.  from  other  compan let  which  hareinHfcd 

Saunden,  10  L.  R.  0.  P.  668;]  nor  when  on  limilar  poUcie*.    FitnimmaDi  *.  Ct^ 

different  persons,  sach  at  mortgagee  and  F.  Iiu.  Ca  of  N.  IL,  18  Wise  !34 ;  affi^ 

mongagor,  ininre  their  reapeetire  inter-  282,  n.  (b). 

eala  in  the  aame  thing,  Woodbury  Savings  Aa  to  valued  polldea,  see  374,  >- 1  i 

Bank  V.  Charter  Oak  Ins.  Co.,  31  Conn.  Bruce  c.  Jones,  1  H.  &  C.  T69 ;  Udgett  •• 

51T  ;  Fox  V.  Fhenix  F.  Ins.  Co.,  62  He.  Secretan,  L.  R.  6  C.  P.  6ia 

3S3;  x'poft,  371,  n.  (c) ;  nor  when  theaec-  As  (o  polidea  iaaned  at  the  SUM  ibat. 

ood  policy  UagainaC  a  different  risk  from  see  Waahington  F.  Ins.  Co.  b.  Caiina. 

that  covered  by  the  first,  Lidgett  b.  Seen-  SO  Hd.  01 ;  Manhattan  Ina.  Co.  v.  Stria, 

tan,  L.R.6C.P.6ieiOtherwiteofaBub-  5  Bush  (Ky.),  062. 


ii  Johason  v.  North  British,  Ac  Ins.  It  *as  conildned  that  the  « 

Co.,  1  Holmes,  117.   See  Pitney  p.  Glen'a  men  on  recovering  the  insnnuice  woold 

Palls  Ins.  Co.,  66  N.  Y.  6.    In  Home  Ina.  hold  it  first  for  themaelvea,  and  the  nr- 

Co.  v. Bammore  Warehouse  Co., 93 U.S.  plus    for  the   owners  of   the  ^raptitj, 

6B7.  it  was  held  that  there  wm  doublo  the   Iniarance    being  conaidered  to  be 

insurance  where  It  appeared  that  ware-  npon  the  property,  and  not  simply  apoa 

hontemen   had    obtained    Iniurance   on  the  intereit  of   the  ininred.    Bnt  vpcA 

property  their  own  or  held  by  theni  in  very  similar  facts  an  opposite  condniica 

trust,  and  the  owoets  of  the   property  was  reached  in  North  Brilish,&c1os.Co- 

beld  In  troat  bad  also  obtained  iDsuraooe.  p.  London,  te.  Int.  Co.,  6  Ch.  D.  M- 
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toiboUoD  applies  vei7  equitably  to  sncb  a  case.  It  was  bo  declared 
by  tbe  Ciicuit  Court  of  the  United  States  at  Philadelphia,  in 
l^mnton  v.  Koeh  ;  (b')  and  though  in  most  countries  of  Europe 
the  first  policy  in  the  order  of  time  is  to  be  exhausted  before  the 
second  operates,  yet  the  rule  requiring  the  insurers  in  each  policy 
to  bear  a  ratable  share  of  the  loss  was  declared,  in  that  case,  to 
be  fowided  in  equity,  and  in  sound  principles  of  commercial 
policy.  The  French  role  is,  that  if  there  exist  several  contracts 
of  insurance  on  the  same  interest  and  risk,  and  the  first  policy 
covers  tbe  whole  value  of  the  subject,  it  bears  the  whole  loss, 
and  tbe  subsequent  insurers  are  discharged  on  returning  all  but 
half  per  cent  premium.  But  if  it  does  not  cover  the  entire  value, 
tbe  subsequent  policies,  in  case  of  loss,  are  bound  only  to  make 
up  the  part  uncovered,  (c)  The  ancient  rule  in  England  was 
according  to  the  French  ordinance,  (ci)  and  it  has  been  deemed 
more  simple  and  convenient.  Merchants  frequently  prefer  it,  and 
it  is  perfectly  consonant  to  a  stiict  construction  of  the  contract 
with  the  first  underwriter. 

Policies  have  sometimes  a  olanee  introduoed  into  them  to  pre- 
vent tbe  rule  of  contribution,  and  to  make  the  insurers  responsible 
according  to  the  order  of  date  of  their  respective  policies.  Where 
two  policies  were  dated  upon  the  same  day,  it  was  held  that  prior 
in  date  was  intended  to  be  equivalent  to  prior  in  time,  and  that  the 
pcdicy  first  in  time,  in  point  of  fact,  was  to  bear  the  loss.  («} 

*  As  a  general  rule  of  construction,  and  independent  of  *  282 
usage,  the  first  policy,  under  such  a  clause  as  that  to  which 

{6)  4  DkllM.  848;  App.  p.  m. 

{e)  Code  de  Commerce,  art.  SH. 

(d)  lUlynei'i  Lex  Merc*torls,  IM ;  The  Afrieui  ComiMaj  *.  BdH,  1  Show.  ISS ; 
<]niert,282. 

(<)  Brown  r.  Hartford  Iin.  Compaoj,  8  Daj,  6S.  llw  ume  point  wai  if termrd* 
•o  ruled  In  Potter  b.  Marine  In*.  Company,  2  Mmoo,  4TG.  The  clante  against  con- 
tzibntMB  nmi  tbni :  "  It  it  further  agreed,  that  If  the  annred  ihall  haTe  made  aoj 
other  aaorance  upon  tbe  premlaei,  prior  In  dat«  to  thi)  pollCT-,  the  atmren  ahall  be 
ancweraUe  oalj  tot  m  mnch  ai  the  amount  of  inch  prior  Imnrance  10*7  be  defident" 
The  Ama-iam  daiat,  u  it  bai  been  denominated,  ii  itated  In  the  caee  of  the  Ameri- 
can Imoirance  Company  r,  Griiwold,  11  Wend.  809,  to  be,  that  "  in  caie  of  anj'  lub- 
•eqnent  inenrancc,  the  Intarer  Aall,  neTertheleH,  be  imwerable  for  the  fnll  extent 
of  Ihe  tani  labecrlbed  by  falm,  wtthont  right  to  claim  contribution  from  aalMeqoent 
MiBten."  The  one  fonn  U  adapted  to  the  flnt  poUcy,  and  tlie  otlier  form  to  the 
iMt  policy.  Thii  clauM  wm  held,  in  the  aboTe  caie,  to  liar  the  claim  for  cmhibu- 
lim  from  inbMqaent  amreri  npon  the  lame  cargo,  althon^  thcae  wai  alimeat  for 
•H  pelidM  M  tbe  lime  ef  MbMriptioa. 
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I  have  referred,  would  have  to  beat  the  whole  loes,  whether  par- 
Ual  or  total,  to  the  extent  of  the  policy,  (a)  But  the  usage  of 
the  companiea  in  New  York  is  understood  to  be,  that  partial 
losses  are  to  be  apportioned  between  the  policies,  without  regard 
to  dates,  provided  the  caigo  on  hoard  was  large  enough  to  have 
attached  both  policies  to  it.  This  is  the  French  rule.  In  France, 
if  there  be  goods  on  board  to  the  amount  of  both  policies,  and  a 
partial  loss  ensues,  the  insurers  contribute  ratabl;  in  proportion 
to  their  subscriptions.  (&) 

(5.}  Of  Btpreaeniation  and  Warranty.  —  !•  (,Qf  repretento- 
Itm.)  —  All  the  writers  who  have  treated  of  the  contract  of  insur- 
ance agree,  that  it  is  eminently  a  contract  of  good  faith,  which 
is  peculiari;  enjoined  upon  the  insured,  as  he  possesses  an  entire 
knowledge  of  all  those  circumstances  which  combine  to  form  the 
contract,  and  is  bound  to  communicate  the  facts  and  objects 
which  are  to  determine  the  will  of  the  insurer.  A  representation 
relates  to  facts  or  information  eztrindo  to  the  policy,  and  may 
he  made  by  parol  or  in  writing ;  and  though  it  be  not  usually 
inserted  in  the  policy,  it  may  be  inserted,  and  yet  not  require,  in 
that  case,  the  severe  construction  ^ven  to  a  warranty,  provided 
the  statement  relates  not  to  facts,  but  to  the  information,  ezpeo- 
tation,  or  belief  of  the  party,  or  provided  the  parties  declare,  at 
the  same  time,  th^r  intention  that  the  statement  should  be  taken 
to  be  a  representation  merely.  CO  *    ^  positive  misrepresentation 

(a)  ColumbiMi  Im.  CompaiiT  >.  Ljoch,  II  John*.  SSS;  lU^en  v.  Darn,  Puk  en 
loaimnm,  &T4. 

(b)  Ord.de  U  Hu.  det  Am.  ut  26;  2  VtOin,  13,  Ti;  Cod«  de  Commerce^  a.  360; 
Potbier,  h.  L,  n.  77.  Tbe  American  polldei  generally  conUdn  the  clause,  ttiat "  In 
case  of  way  other  inmance  upon  tbe  propertjr  theieb;  iuored,  irhpther  prior  €r 
■Dbeequent  to  tbe  date  of  thii  policT-,  the  liuared  ibaU  not,  in  ca«e  of  lo»  or  damage, 
be  entitled  to  demand  or  recorer  upon  this  policj  anjr  greater  portion  of  tbe  lost  «r 
damage  luitalned,  than  tbe  amonnt  berebf  ininred  iball  bear  to  tbe  whole  amonnt 
ininred  on  the  property." 

(c)  Rice  1.  New  England  lui.  Campan7,4Pick.4S9;  Lothianv.  Heodetaon.SBM. 
t  P.  499;  Duei^B  Lectnn  on  the  I«w  of  Bepreeentation*  in  Marine  Iniuianen, 
44,  ed.  New  York,  1944. 

>  RtprttaUatiM    ami    Warmalg.  —  In  tract  ii  not  broken,  though  tbe  repKMnta- 

Behn  c.  Barneaa,  3  Be*t  &  Sm.  1S1,  753,  tion  prores  to  be  untrue;  nor  (with  (he 

el  Mf.,  it  14  said  that  a  repreientation  U  eieeptioo  of  the  caae  of  policiea  of  iniir- 

■ometimei  contained  in  the  written  In-  ance,at  all  ereoti,  marine  polidet,  wUdi 

■trument,  but  ii  not  an  integral  part  of  (land  on  a  peculiar  anomaloui  footing), 

the  contract,  and  coniequeotly  tbe  con-  ii  aach  nntrtith  any  cans*  of  actlei^  not 
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to  the  underwriter,  or  concealment  of  a  fact  material  in  relation  to 

the  liak,  or  material  in  the  mind  and  judgment  of  the  insurer,  will 

bM  it  mnj  ^cacj  whaterer,  untesi  the  Hardj  e.  Union  Mot.  In*.  Co.,  4  AUra, 

lepresentation   waa   made  fraudulently,  217.     It  ii  obvioua  that  luch  repreieiiia- 

dtber  by  reaion  of  it*  being  made  with  a  tioni  may  be  made  warrantlei  bj  being 

knowledge  of  iti  untmlh,  or  bjr  reaion  incorporated  into  the  policy  ai  part  of 

Vf  ita  being  made  diihonestlf,  with  a  the  contract.     Pott,  376,  n.  1;  98  Hais. 

ncklen  ignornnce  whether  It  was  true  or  391 ;  Eddy  Street  Iron  Foundry  v.  Uamp- 

nntme.    It  la  further  uid  to  be  •  que»-  den   8.  &  M.  ?.  In«.  Co.,  1   ClUt.  800; 

UoDofcoiutmcUoD  for  the  conrt  whether  Miller  d.  Hnt.  Benefit  Life  Ina.  Co.,  31 

•  deacriptlTe  ttatemeUt  In  a  written  in-  Icwa,  216, 227  ;  Bobbitt  v.  Liverpool  t  L. 

■trament  ii  a  mere  repreaenUtion  or  »  4  0.  Ini.  Co.,  68  N.  C.  TO ;  WUllam*  d.  N. 

•nbaUntlTe   part   of  the  contract     See  E.  Met.  Ini.  Co.,  SI  Me.  219;  Garcelon  s. 

ftlaoSDueron  Ins.  Iect.l4,  j2;  Clark  t>.  Hampden  Fire  Ins.  Co.,GO  He.  580;  Ripley 

MaDafactoren'  Iob.  Co.,  2  Woodb.  &  M.  v.  JElat  Ini.  Co.,  30  N.  7.  130 ;  Chaffee  d. 

4T2,  487 ;  Carr  ■>.  Honteflore,  6  Beit  &  Cattarangua   County   Hut  Ins.  Co.,   IS 

fta.  408,430.     Thete  caiei  do  not  aeem  K.T.3T(t;  Gahagan  n.  Union  In».  Co.,  43 

to  agree  with  Ur.Amontd't  Tiew,4tfa  ed.  N.  II.  170i  Saylea  r.  North  Weitem  Ina 

477,  689,  that  in  marine  policies  the  main  Co., 2  Curt.610 ;  SUlem  v.  Thornton, 3 El. 

diatliiction  In  form  between  a  representa.  &  B1.608. 

tion  Bod  a  warranty  ii  that  the  former  is  Avery  uiualcourae  for  obtaining  aome 

not  introduced  into  the  policy,  and  the  kind*  of  Iniurance  ii  to  make  an  applica- 

latter  always  la,  except  when  implied  by  tion  on  a  form  provided  by  the  iniuren. 

law.      See  Hartford   Prot.   Ini.   Co.  v.  and  containing  qnealions  which  the  applU 

Hanner.S  Ohio  St.  462,  464;  Odiorae  c.  cant  aniwera  in   writing.      ApoUcy  U 

N.  B.  U.  ha.  Co.,  101  Uau.  6G1,  664.  afterwards  issued,  aod  refers  to  and  in- 

[Se«  Fox's  Warranty  in  the  Fire  Ini.  Con-  corporate*  the  application  ai  part  of  the 

tnct  (1863).]  contract,   ao   that  the  aniwers   becooM 

In  a  life  ftnnraDce  cate  it  is  M^d  that  warranties.    Of  coune  there  is  no  doubt 

i«pi««ent«ttoDf  to  Ininrera,  Iwfore  or  at  that  luch  a  reference  and  incorporation 

the  time  of  making  the  contract,  are  a  is  binding  on  the   assured.      Ripley  v. 

presentation  of  the  elements  upon  which  £tna  Ins.   Co.,   and   other   cases   cited 

to  estimate  the  risk  to  be  assumed.  They  nipra.    In  doubtful  cases  statementa  are 

are   the  bans   of   the  contract,  and   if  construed  as  representations  rather  than 

wrongly  presented  In  any  respect  mate-  warrantlei,   Wilion  e.  Conway  P.  Ins. 

rial  to  the  risk,  the  policy  issued  there-  Co.,  4B.  I.  141;  Garcelon  n.  Hampden  F. 

■pon  will  not  take  eflect    To  enforce  it  Ins.  Co.,  lupra ;  and  although  when  a  war- 

wonld  be  to  apply  the  iniurance  to  a  ranty  is  made,  the  effect  of  a  breach  will 

risk  that  waa  nerer  presented.    Camp-  not  be  changed  by  the  fact  that  the  In- 

bell  e.  N.  E.  M.  L.  Ins.  Co ,  98  Hasi.  881,  surer*!  agent  knew  It  to  be  falie.  Chase 

S9D I  [Higgler.  American  Uoyds,  14  Fed.  v.  Hamilton  Ins.  Co.,  20  S.  Y.  G2,  fi6i 

Bap.  14a]    It  would  seem  that  mlirepre-  Tebbetts  v.  Hamilton  Mat.  Ins.  Co.,  8 

tentations  which  go  to  the  eeience  of  the  Allen,  G09,  the  coorti  are  strongly  in- 

eontract  make  it  Toid,  and  not  merely  clined  to  favor  the  asiared,  when,  ■•  i* 

voidable,  just  a*  a  diOtrence  In  kind  be-  usually  the  case  in  some  kinds  of  Insur- 

tween  the  thing  contracted  for  and  that  ance,  applications  are  filled  out  by  local 

delivered   avoid  a   sale.    Clark  d.  New  agents  of  the  company.    It  is  thought  to 

d  Hut.  Vin  Ins.  Co.,  e  Cnih.  342;  be  oojut  and  impolitic  to  treat  auch  per- 
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avoid  the  policy.    It  will  avoid  it  though  the  loss  arose  btm  % 
cause  unconnected  with  the  miarepreaeutation,  or  even  thoi^ 

Mm  u  kgeotj  for  tbe  appUetnt  In  making  CB?,  6SS  («  cue  fkvoring  tbe  Tfewi  of  Hi. 

tba  appUcatioii,  or  to  alloir  a  diurepancj  Jiutlce  Duer).    But  we  UeiTH^k  w.  UniiM 

twtweea  tbe  writMD  tUMinenM  aod  Clie  Ifnt.  lire  In*.  Co.,  4S  He.  GfiB.    BMH 

facta,  at  tbej  exUted  and  were  commu-  aaicrtuui  of  the  exiiteDce  of  a  pmctf  » 

nicated  to  the  agent,  to  aroid  the  policy,  teodoa  ii  piimaiilj  a  repraaentatlM  H 

Ini.  Co.  t>.  WilklnioD,  13  WalL  222,  236 1  to  a  prewnt  alate  of  facti,  and  vhai  H 

Woodbnij  SaTingi  Bank  v.  Charter  Oak  cannot  b«  conttrued  ai  conUiniogacM- 

In*.  Co.,  81    Conn.    617,  6SfS;    Maj  v.  tract  by  luplic»ti<»,  or  k  not  bwdiK •• 

Biu:k«r«Hnl.Ini-Ca,26Wia.301i  Rov-  »  contract,  for  inilanoe,  when  iluHadl 

Jey  p.  Empire  Int.  Co.,  86  N.  T.  660;  orall;  before  the  inuing  of  th*  yikj, 

Franklin r.  Atianticloa. Co.,42  Mo. 466;  the  queatlon  aruM,hoir  far  tnch  anp» 

CoInnibiaIn«.Co.  p- Cooper,  fiOFenn.  St  tenUtion  can  be  material,  at  it  >imU 

831  i  Miller  v.  Mutual  Benefit  L.  Ini.  Co.,  Kem   that  the   iniured  mi^t  lavItHf 

81  Iowa,  216;   Commercial  Ini.  Co.  v.  ctiange  hli  mind.    It  ha*  been  laid  don 

Spankneble,  63  III.  63.    See  Emery  d.  that  a  mere  expretaion  of  InientiM,  A 

HtcaUquB   Iiu.   Co.,   62   Me.  S22;  bnt  thoughactednpon,  it  nogronndforcq^ 

compare  Richardton  v.  Maine  Ins.  Co.,  table  interference.    Piggott  e.  Btralto*,  I 

46  Me.  3M ;  Kibbe  u.  Hamilton  Mut  Int.  De  O.,  F.  &  J.  33,  &2;  Jordan  «.  tiMtj, 

Co.,  11  Gray,  ISB;  [Grace  w.  American  fi  H.  L.  C.  166;  I«igdoa  ■.  Dood.  » 

Cent  loi.  Co.,  109  U.  S.  27S.]  Allen,  4Sa.    But  the  flrtt  caw  ihowi  tkial 

After  a  careCoI  reconaideratlon  of  the  the  courti  oiay  go  far  in  getting  rid  of  tk( 

point  mentioned  in  note  (a),fiMf,  284,  it  principle  by  way  eitlier  nt  contract  iik 

liaa  been  held  that  a  repraentatien  can  4B)  or  eetoppel.     See  284,  874.    At  W 

only  relate  to  pretent  or  pait  facta.    A  wordi  of  deioriptioD,  lee  87S,  n.  1,  {ti- 

repretentation,  to  caUed,  that  an  erent  It  i*  material  to  add  tlMt  a  wairanlj 

will  come  to  pM»  In  the  future,  mutt  1m  may  be  eitber  affirmative  only,  that  • 

phown  to  be  part  of  the  contract  to  be  certain  thing  it  now  true,  or  prooiinciry, 

material.    Kimliall  e.  Mtnt  Int.  Co.,  S  Ibat  HHnetbingihallbetrueinthefuiarc. 

Allen,  640 ;  Bllbrough  e.  Metropolis  Ina.  It  doea  not  follow,  ttaetvfore,  tliat  whta 

Co.,  3  Comat  SIO,  221;  New  Tork  ■>.  detcriptire  word*  are  cmittraed  at  a  war 

BrooklyD  Fire  Iiu.  Co.,  4  Keyet,  466.    It  ranty,  tbey  are  on  Uial  aoconot  to  be 

doe*  not  teem  incoiuUtent  with  thii  view  taken  ai  implying  •  promiie.    O'Mid  •. 

tohold  that  when  an  intention  tieipreuly  Buffalo  Fire  In*.  Co.,  8  ComtL  IS,  and 

Btat«d  In  a  policy,  to  do  or  omit  tome-  caietciled,  370,  n.  1.     Bee  Lycoming  la*- 

tliiog  materUl  to  llie  ride,  it  U  to  be  con-  Co.  e.  Mitchell,  4S  Penn.  St.  S87.    At  t» 

(trued  a*  a  contract  to  do  or  omit  it.  concealment,  tee  290,  a.  Lr^ 
KIbrougb  «.  Mftropolia  Ini.  Go.,  6  Doer, 

xi  A  tMpnlatlon  In  the  policy  that  the  073 ;  Lynchburg  Fire  Int.  Co.  v.  Wett, 

ttatementi  in  the  application  are  to  be  70  Va.  676;  Bedman  b.  Hartford  Tn 

deemed  warranttea  ha*  lieen  held  not  to  In*.  Co.,  47  Wit.  B9.    Bat  tee  ^rmm', 

be  concloilve.     Tbe  policy  and  applica-  Ac.  Int.  Co.  c.  Curry,  13  Both,  313;  Ke- 

tioB  mnit  be  conitmed  together  to  aee  Coy  «.  Metropolitan  Int.  Co.,  133  Him- 

whether  both  partiei  had  tlii*  intention.  82.    In  thl*  1a*t  ca«e  ft  wai  held  that  t 

jGtna  life  Ini.  Co.  v.  France,  94  U.  S.  talie  bnt  not  fraudulent  atateueot  in  ')>• 

601 ;  National  Bank  r.  Ina.  Co.,  H  U.  S.  application    rendered    Itw    policy   raid. 
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the  miareineseiitatioD  or  concealment  happened  through  mistake, 
neglect,  or  accident,  without  any  frauduleut  inteotjoD.  A  posi- 
tive representation  on  a  mateiial  point  is  eBsentially  a  part  of  the 
contract,  and  essentially  a  warranty,  though  it  be  not  inserted  in 
the  policy.  It  differs  from  a  warranty  in  being  more  liberally 
construed,  and  as  requiring  only  to  be  aubatantially  true  ;  whereas 
a  warranty  must  be  fulfilled  to  the  letter,  aud  precludes  all 
inquiry  as  to  its  materiality,  (d)  Lord  Mansfield  laid 
down  *  with  great  strength  and  clearness  the  general  *  28S 
principles  which  govern  Uiis  branch  of  the  subject,  and 
tliey  have  been  implicitly  adopted  in  all  succeeding  cases.  The 
special  facte  upon  which  the  contingent  chance  ia  to  be  computed 
usually  lie  in  the  knowledge  of  the  insured  only,  and  the  under- 
writer trusts  to  his  representation,  and  proceeds  upon  the  confir 

{d)  Cuter  v.  Boehin,  8  Burr.  1906 ;  Pnirson  v.  Wataon,  Cowp.  785 ;  Fiuherbert 
V.  Hather,  1  T.  B.  12 :  Rateliffe  n.  Shoolbred,  Park  on  Inaurance,  240,  Sth  ed. ;  Mm- 
dowall  V.  FrM«r,  Doug.  260 ;  Sliirlej  v.  Withiiuoa,  lb.  306,  n. ;  Bndges  e.  Htuter, 
1  Hanle  £  S.  16;  1  Harahall  on  Iniarance,  450;  Carpenter  v.  American  Lm. 
CompaDj,  1  Story,  67 ;  and  lee  Duer'i  Lecture  on  Repreaentatlons,  45-47,  72,  78, 
where  the  subject  la  diiciuied  with  great  cleameM  and  force.  [Sddw  v.  Columbiaa 
lit^Co..48N.  T.ffi4,j 

though  the  swured  gave  the  correct  an-  91  Penn.  St.  630.  Comp.  Laaher  e.  Bt. 
iwer  to  the  agent,  who  wrote  In  some-  Joaeph  Int.  Co.,  80  N.  Y.  423.  The  term 
thing  different  See  alio  Fletcher  o.  "  warranty,"  thongh  generally  lued.  It 
H.  Y  nil  lu.  Co.,  12  Fed.  Bep.  667.  a  inluionier,  tince  a  breach  of  warraDty 
Bat  see  N  J.  Mut  life  In*.  Co.  r.  Baker,  girea  rise  properly  only  to  ao  aoUon  of 
M  D.  S.  010;  Mowry  c.  Soaendale,  74  damages,  whereaa  the  truthfulnna  of  the 
N.  T.  360 ;  Qrattan  «.  Metropolitan  Ins.  represenUtlons  are  lield  to  be  conditiont 
Co.,  80  N.  Y.  281 ;  Ben  Franklin  Ina.  Co.  precedent  to  the  cotnplelion  of  the  oon- 
V.  OilUtt,  H  Hd.  2)2;  Loeden  v.  Hart-  bact  Sapm,  o.  1. 
ford,  £c.  Ins.  Co.,  12  Fed.  lUp.  466.  Whether  a  statenient  of  exiating  fact 
The  general  rnle  atated  at  end  of  289  ii  to  b«  treated  as  a  warranty  or  con- 
la  farther  aupported  by  Ji^ffriet  u.  Life  dition,  or  ai  without  effect,  depends  upon 
Jna.  Co.,  22  Wall.  47;  Byen  s.  Farniera'  the  Intention  of  the  parlies  as  gathered 
Ina.  Co.,  S6  Ohio  St.  604;  Canon  v.  from  the  instrument,  construed  in  th« 
Jertey  Gty  Int.  Co.,  43  N,  J.  L.  SOD;  light  of  the  circumstances  under  which 
Graham  o.  Firemen'*  Ina.  Co.,  87  N.  T.  and  the  purposes  for  which  it  was  made. 
CO ;  CooparatiTe  Aasa.  v.  Leflore,&3  Mlaa.  See  Knecht  v.  Hut  Life  Ins.  Co.,  90  Peon. 
1;  McDonald  v.  l»w  Union  Ins,  Co.,  9  St  118;  Shulu  v.  Mut.  Life  Ins.  Co.,  0 
L.  K-  Q.  a  82a  To  conatittue  a  breach  Fed.  Rep.  672 ;  Blunter  v.  Ph<eaix  Ins. 
there  OiBvt  be  a  poaitire  miar^retenta-  Co.,  46  Wis.  622.  In  cue  of  an  inauiv 
tion,  not  uDiptyan  omioaion  to  anawer.  ance  of  nir^,  there  Is  an  implied  conditioa 
Dillcber  v.  Houm  Life  Ina.  Co.,  69  K.  Y.  that  it  ihall  be  properly  slowed.  Leitcb 
260;  Canon  v.  Jmey  City  bu.  Co.,  «.  Adantic  Mat.  Ins.  Co.,  06  N.  T. 
mjm;  Armenia  Flie  Ini.  Co.  «.  Paul,  100. 

[409] 


nigtircaavGOOglC 


•  284  OF  PEBSOSAL  PBOPERTT.  [PAM  T. 

dence  that  he  does  not  withhold  any  facte  material  to  the  estiniiile 
of  the  risk.  The  suppression  of  any  such  facts,  vhether  by  design, 
or  midtako,  or  negligence,  equally  renders  the  policy  void,  for  the 
risk  ruQ  becomes  different  from  the  one  assumed  in  the  policy. 
The  law  requires  ■uberrima  fides  in  the  formation  of  the  contract, 
and  yet  either  party  may  be  innocently  silent,  as  to  grounds  open 
to  both,  for  the  exercise  of  their  judgment.  The  underwriter 
need  not  he  told  general  topics  of  speculation  and  intelligcoce. 
He  ia  bound  to  know  every  cause  which  may  occasion  natural  or 
political  perils.  Men  ai^ue  differently  from  natural  phenomena 
and  political  appearances,  and  when  the  means  of  information  and 
judging  are  open  to  both  parties,  each  acts  from  his  own  skill 
and  judgment  The  question  in  those  cases  always  is,  whether 
there  was,  under  all  the  circumstances,  a  fair  representation  oi 
a  concealment ;  if  the  misrepresentation  or  concealment  was 
designed,  whether  it  was  fraudulent;  and  if  not  designed, 
whether  it  varied  materially  the  object  of  the  policy,  and  changed 
the  risk  understood  to  be  run.  If  the  misrepresentation  wa»  by 
fraudulent  design,  it  avoids  the  policy,  without  staying  to  inquire 
into  its  materiality  ;  and  if  it  was  caused  by  mistake  or  overaght, 
it  does  not  affect  the  policy,  unless  it  was  material,  and  not  true 
iu  substance  ;  and  in  that  case  It  will  vitiate  the  policy  without 
ftssuining  the  ground  of  fraud,  for  it  is  not  the  contract  the  party 
undertook  to  make.  If  the  representation  of  the  property  insured 
greatly  overrate  the  value,  it  will  avoid  the  policy,  whether  the 
misrepresentation  be  through  ignorance  or  design,  (a) 

*  284       *  If  the  information  be  stated  as  mere  opinion,  expects^ 

tion,  or  belief,  it  does  not  affecttbe  policy,  provided  it  was 


(n)  Cotron  v.  Tenn.  Ini.  Co.,  fl  Hnmph,  176.  ManbaU,  in  bb  Iaw  of  I 
470,  qaeiCJone  very  itronglj  llie  propriet;  of  Ihe  declaion  In  Carter  tt.  Boebm,  fron 
which  I  hkTe  cliieflj  drtwn  the  above  prlncEptes.  But  whateTtir  11U17  be  the  apialoil 
u  lo  the  application  in  tliatcaie  of  the  doctrinei  atated,  there  ii  no  queation  uto  thdl 
aotiditj,  Independent  of  the  case,  and  they  were  conflrmed  bj  Lord  Ellenboroogb,  in 
4  East,  696,  and  rMently  by  the  Supreme  Court  of  the  TTnited  Statea,  tn  M'ijpabMi 
v.  The  Univertal  Ina.  Company,  1  Peten,  17a  Bee  alio  FJinn  r.  ToUn,  1  Mood; 
A  H.  3(17,  B  p.  A  positire  repreientation  may  be  proved  bj  evidence,  provided  Ihe 
terini  of  the  representation  do  not  plainly  contradict,  or  are  not  directly  repagnaal  to 
the  teniia  of  the  policy,  and  ic  becomea,  in  nuny  catea,  when  proved,  like  a  nMge, 
a  part  of  the  contract.  It  i«  alao  understood  that  a  repretentatfoa  may  snpenvde  aa 
Implied  warranty,  or  a  usage.  If  it  be  a  repteaentatlon  of  facta  inconsistent  with  Ibe 
usage,  or  the  truth  or  obligation  of  the  wairanty.  Dner*!  Lectnre  on  BepraawtaHona. 
M,  61,  68, 04, 173,  174. 
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given  io  good  £aith ;  for  the  underwriter,  in  such  a  case,  takes  the 
risk  upon  himself.  Any  siieh  declaration  of  expectation  or  belief, 
if  mude  with  a  fraudulent  intent,  avoids  the  policy,  (a)  ^ 

A  representation  to  the  first  underwriter,  iu  favor  of  the  risk, 
extends  to  all  subsequent  underwriters,  and  on  the  ground  that 
they  subscribed  upon  their  confidence  in  his  judgment  and  knowl- 
edge of  the  risk,  and  are,  therefore,  entitled  to  avail  themselves 
of  all  the  conditions  upon  which  he  subscribed*  (&)  This  rule  ban 
not  been  favorably  received  by  later  judges,  and  it  is  strictly  con- 
fined to  representations  made  to  the  first  underwriter,  and  not  to 
intermediate  ones,  (c)  Nor  does  it  extend  to  a  subsequent  undet^ 
writer  on  a  different  policy,  though  on  the  same  vessel  and  against 
the  same  risks,  (i) 

Whether  the  knowledge  or  information  was  material  for  the 
insurer  to  know,  and  necessary  to  be  communicated  to  him  when 
the  contract  is  made,  is  a  question  of  fact  for  a  jury,  and  they  are 
to  judge   of   the  materiality  of  the  information  under  a 
consideration  of  all  tlie  circumstances  *  that    belong  to   *  285 

(b)  Lord  Manalietil,  Cowp.  73S ;  Barber  n.  Fletcher,  Doug.  805;  Hubbard  v.  GloTer, 
8  Ckmp.  312 ;  Bowden  b.  Vaughaa,  10  Eatt,  416 ;  RU'e  n.  Mew  Englaod  Marine  Iiu. 
CompMij,  4  Pick.  430 ;  Allegre  v.  Mainland  In*.  Company,  2  GiU  £  J.  136 :  Duer  on 
BeprescDtationi,  96,  97,  and  nole  27,  p.  214.  In  the  caae*  of  Rice  t>.  The  New  Eng- 
land U.  Id*.  Co.,  4  Pick,  430 ;  Bryant  o.  Ocean  Ini.  Co.,  22  Pick.  200 ;  Whitney  v. 
Haven,  13  Hau.  172,  and  Alston  v.  Mech.  M.  L».  Co.,  4  Hill  (N.  Y.),  330,  it  ia  de- 
daied  that  a  repreientation  to  the  insurer  import!  an  afltnna^on  of  some  pait  or 
txiaing  fact  malerial  to  the  risk,  and  not  a  statement  of  matten  resting  merely  lit 
txpectaUm  or  ialentian.  If  the  representation  be  in  the  nature  of  a  praiauefor  fuiurt 
coMfacf,  it  muitbe  inserted  in  the  policy  as  a  part  of  the  contract,  for  otherwise  a  prom- 
baory  expectation  is  of  no  arail.  Bat  Mr.  Duer,  in  his  7th  Lecture  on  Representa- 
tion, haa,  Willi  niui;h  research  and  ability,  examined  this  doctrine  on  the  ground  of 
principle  and  authority,  and  questiona  its  accuracy.  He  Insists  tliat  a  positive  promii- 
tary  rwpraeitailon  that  the  specified  event  will  happen,  or  an  act  be  performed,  is 
tdearly  deducible  from  the  cases,  and  sustained  by  an  irresistible  weight  of  authority. 
Doer'*  7tb  Lecture  on  the  Law  of  Repreaeotationa  in  Marine  Insurance,  52,  and  note  , 
e,  pp.  139-156,  New  York,  18M. 

ib)  Barber  r.  Fletcher,  supra;  Stackpole  o.  Simon,  Park  on  Insurance,  5S2,  6th 
cd.;  RolnDBOn  c  Majoribanks,  2  Stark.  673;  Doer's  Leoture  on  Representalions, 
«6-69. 

(c)  Brine  b,  Featberstone,  4  Tannt  669 ;  Lord  ElleuboroQ|^,  Forrester  v.  I^gon, 
1  Maote  ft  S.  0;  Bell  v.  Caralaln,  2  Camp.  518. 

((f)  Biting  D.  Scott,  8  Johns.  157. 

>  Compare  Andenon  v.  TtiMe  F.  &  a.  Paclfle  F.  ft  K.  in*.  C«.,  L.  R.  S  Q.  B. 
H.lM.Co.,L.R.7C.P.fte,withIonides    674.    As  to  note  (a),  see  282,  n.  1. 
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the  case.  («) '  This  point  was  fully  consdered,  and  with  t 
review  of  the  English  and  American  authorities,  in  the  case  of  the 
New  York  Firemen  Jnturanee  Company  t.  WcMen;  {a)  and  that 
dootri&e  has  since  received  the  unqualified  sanction  of  the 
Supreme  Court  of  the  United  States.  (6)  The  boola  abound 
with  cases  relative  to  the  much  litigated  question,  as  to  what  an 
and  what  are  not  necessary  disclosures,  and  it  is  not  conasteot 
with  my  purpose  to  do  more  than  bring  into  notice  the  leading 
principles  which  govern  this  very  practical  branch  of  the  law  of 
insurance. 

It  is  the  duty  of  the  insured  to  cotpmuntcate  every  species  of 
intelligence  which  he  possesses,  which  niay  affect  the  mind  of  th^ 
insurer,  either  as  to  the  point  whether  he  will  insure  at  all,  or  ai 
to  the  rate  of  premium.  The  decisions,  in  some  of  the  old  caaee, 
contain  strict  dootrines  on  the  subject  of  concealment  which  have 
never  been  shaken  ;  (e)  and  the  modem  cases  are  equally  sound 
and  exact  in  their  requisitions.  ((2)   But  the  insured  is  not  bound 

[t)  It  [«  *n  nntettled  qneitioa  in  the  EDgtiib  and  American  law  of  Intnraiice, 
whether  the  opinions  of  witnesaea  of  experience  and  iklll,  inch  u  iniurcn,  IniimiKe 
broken,  and  merchanta,  are  admiuible  In  evidence  to  gaid«  die  demion  of  the  jnrj 
81  to  the  materiality'  of  a  representation.  It  appean  to  me  that  th«  welgtat  of  kBIber- 
Itj,  and  the  manifeit  reason  of  the  thing,  are  In  favor  of  the  admiMlon  of  eneli  e^ 
dence.  The  authoritin  are  collected  \>j  Mr.  Duer,  in  note  19  to  hii  Lectni*  «• 
Representationi,  with  his  approbatioD  of  the  admission  of  such  evidence,  on  the 
aonnd  maxim  that  cui'fiu  in  tua  arte  eredrtidiim  at.  See  Holrojd,  3.,  In  Berthcn  k 
Loughman,  2  Surk.  250 ;  LItrledale  r.  Bixon,  i  Boi.  t  P.  IGI ;  Hajrwood  *.  Rodgn^ 
4  East,  690;  Lord  Tenterden,  In  Rlckards  r.  Murdock.  10  B.  &  C.  637;  Tind«l.C.  J., 
in  Ctiapman  b.  Walton,  10  Bing.  67 ;  Story,  J.,  in  H'Lanaban  d.  UaiTcrml  Ina.  Cn., 
1  Peters,  188,  for  tbe  adroiBsion ;  and  Lord  Hansfleld,  In  Carter  p.  Boehm,  3  Ban. 
1905 ;  Olbbt,  C.  J.,  in  Dumll  n.  Bederlej,  Holt,  N.  P.  SSS ;  Lord  Denman,  in  CaMp> 
bell  V.  Rickards,  6  B.  &  Ad.  S40 ;  Satberland,  J.,  in  JeSertOD  Im.  Co.  *.  Cothtal, 
T  Wendell,  72,  against  the  admUsion  of  such  proof. 

{a)  12  Johns.  618. 

(b)  H'Lanaban  r.  Universal  Ins.  Company,  1  Peters,  ITO. 

(c)  De  Cost*  r.  Scandret,  S  P.  Wins.  110;  Seaman  f.  Fonerean,  Strange, 
1188. 

(d)  Ljnch  e.  Bamilton,  8  Taunt.  37;  BeCkwaite  v.  Nalgrove.dtod  ib.41 ;  Rlckarda 
«.  Hurdodc,  1  Llo;d  &  Wele.  1S2 ;  10  B.  &  C.  627.  a.  c.  In  this  last  cttae,  orders  t« 
an  agent  to  wait  thirty  days  after  the  receipt  of  the  order,  before  he  insures,  to  ||1t* 
every  chance  for  die  airival  of  the  vessel,  were  deemed  material,  and  llie  fact  of  tfa» 

*  Gates  V.  Madison  Co.  H.  Ins.  Co.,  S    Dana,  17  Barb.  Ill-    Bst  compare  Fro- 
Comst  48.   The  opinion  expressed  In  tbe    lection  Lu.  Co.  c.  HanDer,  X  Ohio  8L 
Data  (<)  Is  favored  by  BaTtman  «.  Key    463, 45& 
stone  L  Co.,  SI  Perm.  Bt.  41)6;  Hobby  v. 
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to  commumoate  loose  rumors,  nor  an;  &ots  which  the  under- 
writers may  be  presumed  to  know  equally  with  himself.  Greneral 
news  stated  in  the  newspapers  and  open  to  all,  need  not  be  stated, 
uolesa  there  be  something  known  to  the  assured,  and  implying 
^caliarly  to  his  case,  or  unless  he  has  particular  informatioa  not 
in  possession  of  the  public,  and  then  the  withholding  of  it  is 
material,  (e)  The  underwriters  are  presumed  to  have  the  ordi' 
nary  uiariue  intelligence  appearing  in  the  gazettes,  or  when  they 
are  fairly  put  upon  inquiry.  (/) 

The  insured  is  not  bound  to  disclose  all  bygone  calamities  or 
produce  his  portfolio  of  letters ;  and  he  need  only  disclose  the 
material  &ct3  known  to  him  at  the  date  of  the  last  intelli- 
gence, (g)  The  underwriter  is  bound  to  know  the  nature 
*and  general  course  of  the  trade  and  of  the  voyage,  and  *286 
he  assumes  that  kind  of  knowledge  at  his  peril,  (a)  '  The 

ddar  ought  to  bare  been  dUclMed  to  the  Intnrer.  In  the  nibaeqnent  CMe  of  Blchardi 
K  Csmpbei],  in  IS32,  the  agent  wu  hdd  reapnniible  for  his  great  ignonnoe  in  not 
knowing  tbe  Deceuily  of  the  diacloiure,  and  in  not  miking  it. 

(*)  Iirneb  V,  Dnniford,  14  Eut,  194 ;  Horn  v.  Delaware  Ins.  CompMif,  Whsr- 
bm'i  Dig.  SIO,  pi.  IB;  [1  WmIi.  386.] 

(/]  Green  p.  Merchants'  Ins.  Company,  10  Pick.  402;  Aliop  v.  Conunerdal  Int. 
CWnpany,  reported  in  2  PhiUlpi  on  Irunranoe,  86,  lit  ed. 

(?)  FreeUnd  v.  OloTer,  6  Esp,  14 ;  T  Ea«t,  467,  a.  a. ;  Kembla  a.  Bowse,  1  Calnea, 
76 ;  Vallance  c  Dewar,  1  Camp.  603. 

(a)  Planch«  d.  Fletcher,  Doug.  251 ;  Oalbraith  d.  Oracle,  1  Condy's  Marahall, 
SS8;  a,  note ;  De  Longnemere  v.  If.  Y.  Fire  loa.  Company,  10  Johni.  120 ;  Eingiton 
p.  Knibbi,  1  Camp.  &(»,  note ;  YaUance  r.  Dewai,  ib.  603 ;  Stewart  o.  BeU,  6  B.  &  Aid. 
23S;  Seton  t>.  Low,  1  Jobni.  Cas.  1. 

'  Coneadaunl.  — See,  for  tbe  Hmft  of  and  an  effort  of  memory,  to  (ntpect  Aat 

tliia  doctrine,  Earrower  v.  Hatchinion,  the  veetel  ii  a  dongeroui  ri»k.     Bate*  b. 

t.  R.  6  Q.  B.  5&4.  Hewitt,  L.  R  3  Q.  B.  596.    Compare 

Ai  to  the  general  rule  next  lUted,  aee  Gaudy  v.  Adelaide  Ini.  Co.,  L.  B.  6  Q.  B, 

ftnatell  v.  Tliomton,  A  Horlst.  &  K.  788 ;  746. 

0  H.  &  H.  140;  Nichobon  v.  Fowec,  20  L.  In  England,  before  a  policy  it  exe- 

T.  K.  a.  680.  cuted,  it  is  niual  to  prepare  a  »llp  Oiing 

There  ia  no  eicnsc  for  not  discloaing  the  tenni  of  the  Insurance  and  the  pre- 

fncta  which  tbe  party  proposing  the  in-  mium.      Thit   dtp,   under    the   Engliah 

■nraiKe  ia  bound  to  communicate,  except  ttatutet,  it  not  enforceable  at  law  or  in 

tlwt  the  inmrer  baa,  at  the  time  of  enter'  equity,  but,  according  to  the  undentand- 

ing  Bpoo  the  contract,  knowledge  of  the  ing  and  pracUce  of  those  engaged   In 

particular  fact.    Tbe  iniarer  cannot  take  marine  insurance,  is  treated  ai  tbe  com- 

adrmntage  of  Ut  own  wilful  blioUneet  or  plete  and   Bnal   contract   between    tbe 

ne^grace,  but  it  it  not  enough  that  be  parties,  and  it  hat  been  held  on   that 

maj  be  induced,  by  a  oonite  of  reatonlng  ground  tlial  a  failnre  to  dliclota  faett 
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general  rule  is,  that  all  facts  material  to  the  risk,  and  knovn  to 
the  one  party  and  not  to  the  other,  most  be  disclosed  when  the 
policy  is  to  be  effected ;  and  tiiey  must  be  fully  and  fairly  dis- 
closed. (()  But  if  the  subject  on  which  disclosures  wonld  other- 
wise be  requisite,  be  covered  by  a  warranty,  either  express  ot 
implied,  in  that  case  it  need  not  become  a  matter  of  represeiito- 
lion.  (c)  It  is  likewise  suffiment,  in  the  case  of  a  representation, 
that  it  be  equitably  and  substantially  complied  with ;  ((2)  utd  in 
furtherance  of  that  perfect  good  faith  which  is  bo  strongly  called 
for  in  the  formation  of  thia  contract,  it  is  adjudged,  that  if  the 
party,  after  having  given  iaHtructions  for  effecting  a  policy, 
receives  intelligence  material  to  the  rii>k,  he  must  forthwith,  ot 
with  due  and  reasonable  diligence,  communicate  it,  or  couuter- 
mand  his  instructions,  (e)     If  a  person  be  an  i^ent  for  procuring 

[b)  El;  0.  Eallett,  2  Cainm,  57 ;  EohDe  c.  In*.  Compui;  of  S.  Americm,  fl  BiDDef, 
210 ;  Hoy  t  e.  Gilman,  B  Hus.  8M. 

(r)  Rhoolbred  d.  Nutt,  Psrk  on  Int.  900,  6th  eA. ,  Haywood  v.  Rodgen,  4  EhW 
600;  Watden  u.  S.  Y.  FVemen  Ins.  Compui;,  12  Johnt.  128;  De  Wolf  d.  K.  T.  FStcowb 
Ins.  Company,  20  id.  214 ;  a   a.  2  Cowen.  09. 

Id)  Pairion  B.  Watioa,  Cowp.  7BG;  Ue  Hahn  o.  Hartley,  1  T.  R.  S4S;  SucU^t- 
DelaSeld,  2  Calnei.  222. 

(e)  EmerigoD.  ii.  148;  Valin'*  Coniiii.  li.  05;  Griere  cTDOng,  Millar  on  Imir 
•nee,  OS,  {pt  I,c.  2,  $2;)  WaUon  v.  DelafUld,  S  Cainet,224;  2  Johna.  626,  ■.&; 
cominKio  the  knowledge  of  the  incnred  dded,and  the  court  held  that  when  ala« 
■flcr  the  (lip  waa  aigned,  but  before  the  of  cargo  came  to  the  knowledge  of  tbt 
execullan  of  a  subatitnled  policy,  did  not  agent  employed  to  parchaaeand  ahipiliit 
inriUidBK  the  latter.  lonidea  e.  Pacific  was  hia  duty  to  commnnlcate  the  fact  10 
In«.  Co.,  L.  R.  6  Q.  B.  674,  666 ;  L.  K.  7  priocipal  by  telegraph ;  and  that  If  ht 
Q  B.  617 ;  [CoTj  V.  Patton,  ft  L.  R.  Q.  B.  omitted  to  do  to  in  order  tliat  faia  pnn- 
GT7 ;  Lishman  v.  Northem,  Ac  lew.  Co.,  clpal  might  not  be  prerented  from  in•o^ 
10  L.  R.  C.  P.  170.]  ing  before  hearing  the  newi,  altliongh  bt 

In  Proudfoot  v.  Monteflore,  L.  R.  2  Q.  wrote  by  the  earlieat  mail,  an  Ininraiice 
D.  611,  the  Court  of  Qaeen'i  Bench  dia-  effected  by  the  principal  tn  ignonnce  of 
approTedof  Hr.  JniticeStory'areaaoning  the  loM  was  roid.  But  the  more  limited 
In  Rugglei  B.  Gen-  Int.  Ini.  Co..  infia,  n.  doctrine  of  the  text  U  followed  in  Clement 
{/),  and  pronounced  the  ground  on  which  c.  Fhenix  Ina.  Co-,  6  Blaich.  481.  See 
Ilia  deciaion  was  affirmed  untenable.  Glad-  alao  Folioin  v.  Mercantile  M.  Ina.  Co ,  8 
atone  v.  King,  lb.,  waa  thought  well  de-     Blatchf.  17a  x> 

z^  GUdslone  n.  King  waa  again  recog-  tennining  the  rlak,  Tltlatei  the  potlcy. 

nlsedatioundinStribleyc.  Thelmpei^al  lonidea  v.  Pender,  ft  L.  R.  Q.  B.   631; 

Marine  Ina.  Co.,  1  Q.  B.  D.  G07.    The  RItbc  b.  Genual,  6  Q.  B.  D.  2;Ki;  Lod- 

rule  at  to  conrealment  teemi  to  be  that  don  Aaanrance  n.  Uanael,  11  Oh.  D.  MB; 

any  concjeatment,  whether  with  or  with-  Sun  Mntnal  Ina.  Co.  v.  Ocean  lot.  Co., 

out  fraudulent  Intent,  of  a  fact  oanally  12  In*.  L.  J.  104;  107  U.  8.  486. 
deented  material  by  underwriter!  In  de- 
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inauTonee,  the  assured  is  of  course  answerable  for  his  informatioo, 
and  assumes  the  responsibility  of  its  truth.  So,  if  the  master  of 
the  vessel  or  couragnor  be  the  agent  to  communicate  to  the  a*»ured 
the  requisite  information,  and  the  assured  adopts  such  infonnatinn, 
and  makes  it  the  basis  of  his  contract  of  insurance,  he  becomes 
responsible  for  its  truth,  and  any  concealment  or  misrepresenta- 
tion in  respect  to  such  information  by  the  f^nt  avoids  the  pol- 
icy. (/)  When  the  insured  acta  with  good  faith,  the  validity  of 
the  policy  will  not  be  affected  by  the  fraudulent  misconduct  of 
the  master,  in  withholding  from  his  owner  information  of  the 
losa,  until  after  the  policy  was  underwritten. 

•  The  French  Ordinance  of  the  Marine  had  no  positive  •  287 
provision  on  this  subject,  and  yet  the  same  principles 
which  prevailed  in  the  English  law  were  recognized  as  sound 
principles  applicable  to  the  government  of  the  contract,  (o)  In 
the  new  code,  (S)  it  is  provided,  that  any  concealment  or  misrep- 
resentation on  the  part  of  the  insured,  which  would  diminish  the 
opinion  of  the  risk,  or  change  the  subject-matter  of  it,  annuls  the 
insurance.  It  is  held  to  be  void  even  when  the  concealment  or 
misrepresentation  would  have  had  no  influence  on  the  loss.  Xor 
is  it  deemed  necessary,  under  the  French  law,  to  prove  fraud  in 
fact ;  and  the  concealment  or  misrepresentation  is  equally  fatal, 

H'LuahsD  V.  nnlreml  Ini.  Company,  1  Piiten,  ITO.  But  the  umred,  tt  ii  held,  fi 
D«t  bound  to  tue  all  aeceiBible  metna  of  acquiring  information  material  to  the  riik, 
up  to  the  laat  inalant  of  time,  as  the  omiaaion  to  call  at  the  poitniffice  on  the  itj  of 
the  ininrance,  if  he  acta  with  entire  good  faith.    Keptmie  loi.  Companj  c.  Koblnaon, 

11  Gitl  a.  J.  266. 

(/)  Rtzherbert  IT.  Mather,  1  T.  K.  12;  Gener^Interett  In*.  CompAn;  v.  Rnfcgle*, 

12  Whe)iUHi,40e ;  a.  c.  4  Maaon,  T4.  The  decision  in  Gladatone  v.  King,  1  Maale  &  8. 
So,  «««,  Uiat  if  the  mailer  conceals  a  loss  or  other  material  fact  from  the  owner,  in 
the  letter  to  him,  and  tbe  owner,  upon  the  receipt  of  the  letter,  and  in  ignorance  of 
the  fact,  ettecta  an  Insurance,  the  policy  is  raid  so  far  as  respects  the  previous  loas ; 
for  that  the  captain  wai  bonnd,  as  agent  of  the  ovrner,  to  communicate  to  him  the 
loM,  and  what  was  known  lo  the  agent  was  impliedly  known  to  the  principal. 

(a)  Emerigon,  i.  60.  The  ordinance*  of  Hamburg,  and  of  the  marine,  and  the 
Code  of  Commerce,  required  generally  that  every  condition  or  cnrenanl  stipulated 
between  the  parties  should  be  Inserted  in  the  policy.  This  would  seem  to  inclnde 
all  poaitiTe  representations,  and  yet  they  require  only  the  sabstan^al  performance  of 
tb«m,  milesa  a  literal  fulfilment  be  made  a  condition.  Ord.  de  la  Marine.  2  Valln,  81 ; 
Code  de  Commerce,  arL  S32 ;  Benecke,  cited  by  Mr.  Doer  on  Repreientations,  183. 
The  Eogllsh  judges  hare  regretted  that  all  material  representations  were  not  Inserted 
in  tbe  policies,  to  aToid  dispute  and  iltlgMton.  Lord  Tenterden  and  Sir  Tlcaiy 
Gibb«,SB.&C.«06;  4TauDt.«8g. 

<«)  'Code  de  Commerce,  art.  UA 
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whether  it  proceeds  from  design,  forgetfulness,  or  n^ligence.  (c) 
The  severe  dispositiona  of  the  code  are  much  commended  hj  the 
FteDch  lawyers,  aa  an  improTemeot  upon  their  ancieot  jurispro- 
denoe,  and  a  great  proteotion  to  the  insurer  ^lumt  impositionf 

04  which  he  was  often  the  victim.  (li) 

3,  (  Of  warmjrfy.)  —  There  is,  in  every  policy,  An  implied  wk- 
rdaty  that  the  ship  is  seaworthy  when  the  policy  attaches.  Thb 
means,  as  we  have  already  seen,  that  the  vessel  is  competent  to 
resist  the  ordinary  attacks  of  wind  and  weather,  and  ia  com- 
petently e<)uipped  and  manned  for  the  voy^e,  with  a  sufficient 
crew,  and  with  sufGcient  means  to  sustain  them,  and  with  a  cap- 
tiEiiii  of  general  good  character  and  nautical  skill,  (e)  It  is  idso 
BQ  implied  condition,  that  the  goods,  tackle  of  the  ship,  Sce^  shall 

(c)  PftnlMam,  iii.  S30;  Boulaj-Fatj,  iii.  510.  The  latter  writer  cite*  •erenl  dc- 
dtioiiE  from  the  Joumil  de  Juriiprudence  Cnmmervl^e  et  Maritime  de  MtnelUei, 
made  witlitn  the  ten  preceding  je^n,  by  which  contrscti  of  inaarwQce  were  decUred 
rnid  on  this  * erj  ground  of  miirepreteDtatioD  uid  concealment ;  and  they  do  great 
credit  to  the  exemplary  Jiulice  of  the  French  tribunata.    lb.  614-627. 

(i^)  Under  this  head  of  rtpraenlaiont,  the  lecture  of  Mr.  Dner,  recently  pubUBhed, 
tad  to  which  I  have  frequently  referred,  cootoinii  an  excellent  snalyiii  of  the  caaet, 
and  a  logical  dednction  of  the  principtci  they  luttain,  and  it  increaaei  onr  eancM 
deaire  that  he  may  be  encouraged  to  go  on,  and  examine  and  illoatrste  Uie  whole 
body  of  insurance  taw,  in  the  aame  critical  and  maiterly  manner. 

(e)  Law  V.  HolUngworth,  7  T.  R.  ISO ;  Wilkie  v.  Geddei,  3  Dow,  67 ;  SUra  r.  Low, 
I  Johni.  Cm.  184;  Brown  v.  Girard,  4  Yealei,  115;  Walden  b.  Firemen  In^  Coid- 
pAny,  12  Johm.  128 ;  [The  Niagara  d.  Cordei,  21  How.  7.  Compare  Draper  a.  Comm. 
In*.  Co..  4  Doer,  284,  21  N.  Y.  ST8,  with  The  Dnbnqne,  3  Abbott,  U.  S.  20,  36.  Ai  to 
low  D.  HolUngworth,  lee  289,  n.  1.]     In  the  n'ti  prim  caae  of  Clifford  v.  Hontrr, 

5  Curt,  fr  P.  16.  Lord  Tenterden  ruled,  that  a  ihip  wat  not  (e»wortby  for  a  royage 
from  India  to  England,  with  do  other  person  on  board,  except  the  maiter,  capable, 
by  hii  akill  in  naTlgntkn,  of  taking  the  command  of  the  ship,  in  the  caae  of  the 
death  or  alckneia  of  the  maater,  and  that  the  mate  moat  have  that  nautical  ikill. 
Thii  ia  a  new  doctrine,  and  It  may  be  qneitioned  as  a  general  rale,  applicable  to  all 
-'oyagei.  Lord  Tenterden  admitted  it  to  be  a  queitian.  not  of  law,  bvt  of  fact,  for  a 
}iirj.  The  warranty  would  *eem  to  imply  no  more  than  that  the  aaanred  mtiat  hare 
a  lound  and  well  equipped  veaael  in  reference  to  the  voyage,  and  have  on  board  a 
competent  person  at  matter,  and  a  competent  person  aa  mate,  and  a  competent  ctvw 
a*  seamen.  In  the  American  coasting  and  Wett  Indian  trade.  Lord  Tenterden 's  rule 
would  be  oppressive,  and  is  contradicted  by  niage.and  ii  not  the  law  in  respect  to  any 
Bdch  trade.  Treadwellc.  Cnion  Ina.Comp8ny,6Cowen,270.  In  the  case  of  Gllleapie 
V.  Forsyth,  tried  before  Mr.  Justice  Bowen  and  a  special  Jury,  In  the  K.  B.,  at  Qoefapc, 
October,  1BS9,  the  doctrine  at  Lord  Tenterden  was  discarded,  in  reference  at  lenst 
tb  voyages  between  the  West  Indie*  and  Quebec,  and  it  was  shown  to  be  nmtrary 
to  usage.  Law  Reporter  for  Janbary.  1840,  [ii.  267.]  But  In  Ct^land  e.  N.  E. 
Marine  Ins.  Company,  2  Met,  432,  U  was  held,  after  great  dlscnaajon,  that  a  vMsd, 
to  be  seaworthy,  must  not  only  have  a  competent  masMr,  but  ■  maUv  Mnipeter)!  to 
act  as  master  in  case  of  m 
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be  pTopei'ly  stowed,  (/)  and  that  there  should  be  a  pflot  on  board 
of  competent  ukill.  (^)     This  warranty  of  seaworthiness 
relates  to  the  commencement  "  of  the  risk,  and  the  war-   *  288 
ranty  is  not  broken  if  she  becomes  unseawortby  after- 
trarda.  (^a)  '    But  it  is  the  duty  of  the  assured  to  keep  the  vessel 

[/)  Roccna,  note  22 ;  Brookt  n.  Oriental  Int.  Companf ,  7  I^ck.  260. 

{j)  Vide  npra,  1 76. 

(a)  P«t«n  V.  Phsenii  Ii».  Compuiy,  8  Serg.  &  R.  2G ;  Uoldnrorlh  v.  VTue,  1  Hmio.  t 
Rf.STS;  American  Ids.  CompaDj'v.Ogden,  20  Wend.  287.  Thewanlof  •eaworthineu 
iatTSMel  when  the  Tojagecomiuencei  iiagood  defence, though  she  airiTed  in  safetj 
■t  the  port  of  destination.  Preioott  v.  U.  Ini,  Companj,  1  Wharton,  309.  Seawortbi- 
Ma  U  the  conunencement  of  the  T07age  la  a  condition  precedent ;  and  if  leaworthl- 
Mw  doet  not  then  exlat,  the  poliuj  li  Toid,  and  tiie  inaurera  are  not  reiponaibie  for 
■ubieqaent  lota,  e>en  if  it  arisea  from  another  came  i  for  the  policy  never  attached. 
Slarhack  v.  N.  E.  Ina.  Companj,  19  Fick.  190.  If  a  Teaael  be  warranted  nentral,  it 
li  ndBcient  that  ihe  tie  bo  when  the  riik  commencei.  Eden  v.  Parklnion,  Doug.  732 ; 
Tjtoa  E.  Gurnej,  8  T.  R.  4TT.  If  llie  watrant;  or  representation  be  faliifled  by 
Imtbtible  force  or  nnaroidabte  accident,  after  tlie  riik  hai  attavlied,  the  ralidity  of 
the  amttact  remaint  unimpaired. 

■  Warrantii  ofStaMxtrtAitm.  —  (a)  Vof  Thompion  D.  Hopper,  9  BL  4  Bl.  172, 181  s 

agt   Peliela.  —  The  Benentl  rule  of  the  Qoebec  M.  Ina.  Co.  v.  Commerciat  Bank 

English  taw  ia  said  t«  be  that  the  warrantr  of  Canada,  L.  R.  8  P.  C.  234,  241 ;  Bonil- 

of  teaworthineea  in   voyage  pollclea   if  Inn  v.  Lapton,  16  C.  B.  n.  a.  113,  13S ; 

•atbfled  if  the  Teeael  la  aeaworthy  at  tlie  [Higgie  if.  American  Lloyda,  14  Fed.  Rep. 

commenceiDent  of  the  riak.    There  ia  no  143,1 

varraDty  that  the  veaael  ahall  contEnne  The  language  of  the  text  u  to  tbe 

traworth}'.     At  the  aame  time  tbe  war-  duty  of  the  aaiiured  to  keep  the  reaaet  in 

raoty  may  Bometimea  be  divided,  to  that,  a  suitable  condition  for  the  aerrice  in 

if  tbe  royage  be  anch  as  lo  require  a  dif-  which  ahe  ia  engaged  during  the  voyage 

ferent   atate   of  equipment  in   different  Inaured,  1e  tnpported   by  that   of  some 

part*  of  It,  tt  ja  enough  if  tlie  veaset  be  American  caaet :  bnt  it  mutt  be  nuder- 

at  each  stage  of  the  navigation  in  which  stood  ttiat  this  duty  ia  not  a  technical 

Ihe  loaa  happent  properly  manned  and  warranty.     Capeo    i>.    Washington    Ina. 

equipped  for  II.    The  caae  of  a  policy  on  Co.,  12  Cosh.  617,  540 ;  Dabney  v.  New 

ahip  at  and  from  London  on  a  whaling  England  M.  Int.  Co.,  14  Allen.  300,  806. 

voyi^e  to  the  North  is  often  pot,  and  the  Bnt  the  doctrine  of  the  Engliab  law  and 

wamntj  ia  said  lo  be  f or  four  gntdatloDt :  of  many  American  decisiona  ia  that  if  the 

III  for  dock  in  London ;  fit  for  river  to  vessel,  crew,  and  equipments  be  originally 

Graveaend ;  fit  for  tea  to  Bbetlnnd ;  then  tnflMent,  the  atanred  liaa  done  all  that  he 

At  for  whaling.    Tbe  policy  attaches  if  contracted  to  do,  and  la  not  retponalble 

tbe  abip  It  fit  for  dock ;  bnt  the  warranty  for  Ihe  subsequent  deficiency  occssloned 

is  broken  if  either  of  the  other  stages  of  by  any  neglect  or  miacondact  of  the  mat- 

fltDM*  la  not  completed  before  the  vestel  teror  crew.   The  inaurers  are  liable  unleaa 

entersnponthestageofthevoyage  which  the  neghgence  or  miacondact  of  the  aa- 

reqalre*  it.    Dixon  >.  Sadler,  6  H.  &  W.  tored  or  hit  agents  wat  a  proximate  cant* 

4Ge.  414 ;  8  H.  &  W.  896  1   BIccud   p.  of  the  loss  in  a  pretty  strict  sense,  at  to 

Shepherd,    14    Hoore,  F.  C.  471,   468;  expUlned  /mt,  803,  n.  1.    See  alto  289, 

T01.II..-27  [417] 
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seaworthj  duringtheTojage,  if  it  be  in  his  power  to  do  sojindif, 

from  the  neglect  or  want  of  good  faith  of  the  owner  or  hU  tgeott, 

11.1;  Amoald.llbed.  699, 68G,  668.    Com-  worthineM  in  a  tin>e  policy.    ThooiFnn 

pue  Tbompwii  V.  Hopper,  El.,  Bl.  &  El.  ti.  Hopper,  6  B1.&  Bl.  172;  EUBliEI 

10S8,  referred  to  iijia.    Hie  wurantj  of  1038, 1049 ;  Pbwciu  b.  SwvfieU,  8  EL  I 

•eftworthiueu  m  a.  royoge  policj  doe*  not  Bl.  192  ;  [Dudgi-on  v.  Pembroke,  i  App, 

extend  to  the  WRworthinen  at  lighten  Cm  SM]     See  alto  Kccard  i.  Sfaeptitrd, 

employed  to  land  the  cargo.    Lane  v.  MMoore, F.C.471,4g3;Bark«r>.Jin«», 

Wxon,  L.  R.  1  C.  P.  412.  t^  R.  8  C.  P.  BOS,  306 ;  Lidgett  t.  Secretin, 

It  ia  no  aiiawer  to  an  action  upOD  a  L.R.&C.  P.  610,628. 
Toyafse  policj  ongoode  to  t»y  ttiat  the  In  a  KalMeqaent  lUge  of   Thoiii;Mi 

f«0(bwerenotieaworth;attbe beginning  v.  Hopper,  it  waa  held  hj  tomt  ot  the 

of  the  Toyage,  or  that  they  were  in  an  jndgee  that  the  condnct  of  the  iDisml 

miflt  condition  to  be  ihipped,  onlew  it  it  in  knowingly  tending  the  Tenel  la  n 

•hown  that  the  loia  aroK  from  that  un-  In   an   nnaeaworlhy  condition,  and  a* 

fltneaa,  in  which  case  tiiey  are  not  loat  by  one  of   the  perila  inaored  againit,  miol 

a  peril  inenred  agiUnit.     Koebel  v.  Sann-  be  the  proximate  canae   of   the  loo,  l» 

den,  17  C.  B.  H.a.Tl.  order  to  exonerate   tbe   inanreta.    Bn 

{b)   Tim-  Paiicia.~The  rule  that  a  this   opinion  waa   by  no   meant  imim- 

warranty  of  Beaworlliineu  is  implied  in  moui.    El,  Bl.  &  EI.  1038;  reverting  t.c. 

every  policy,  most  be  tnlien  with  aome  6  Bl.  t  Bl.  DST. 

modiDcBlion  at  leaat,  with  regard  to  time  On  the  other  band,  it  haa  hem  ^aH 

poiiciea.  In  the  extating  atste  of  the  an-  in  Ameriua  that  there  ia  an  implied  wir 

(horitlea.    It  ha*  been  decided   by  tlie  nnty  of  sea  worth  iness.  dmilar  to  thii 

Honae  of  Lordt  in  Enghmd  that  there  ii  implied  in  a  Toyage  policy,  in  a  time  pol- 

no  warranty  of  ieaworlhineu  at  the  com-  icy  on  a  *eMel  wblch  ia  in  a  foragn  pori 

mencement  of  the  risli,  or  at  the  date  of  where  full  repain  may  be  made,  at  iki 

underwriting,  in  a  time  policy  framed  in  commencement  of    the  riak.     Hoxie  a 

the  uaniJ  manner,  on  a  reuel  then  at  sea.  PaciQc  H.  loa.  Co.,  7  Allen,  211;  RoMt 

GibtpnD.  Sinall.4  H.L.  0.363;  Uichael  n.  Int.  Co.,  25  Law  Rep.62S;  3  Wall.  Jr. 

V.  Tredwin,  17  C.  B.  661.    And  the  same  337 ;  Hoiie  n.  Home  Ina.  Co.,  S3  rood- 

decision  hat  been  reached  by  American  21,  46.     [See  also  Pope  v.  fiwiaa  LlojJi 

courts.    Capen  v.  Washington  Mut.  Int.  Int.  Co.,  6  Saw.  S-SS.) 
Co.,  12  Cuih.  517 ;  Jones  v.  Ins.   Co.,  S  It  doea  not  appear  in   tbe  Americii 

Wall.  Jr.  278.    Not  long  after  the  detei^  caae*  that  the  veaael  waa  ttkted  in  the 

mination  of  Glbion  v.  Small,  a  case  on  a  policy  or  known  by  tlte  partlea  to  be  ia 

timilar  policy  waa  argned  In  the  Qaeen's  port,    in    which    caae    there    nilghl  ■' 

Bench,  where  it  appeared  that  tbe  ship,  itronger  ground  for  Inferring  >n   ink-n 

instead  of  being  at  tea  when  the  policy  tlon    to  warrant  aeaworthineaa   than  i' 

waa   nnderwritten,  waa    lying,  outward  the  reasel  waa   anpppaed   to   be  at  sia. 

bonnd,  in  the  port  where  tbe  owner  re-  They  seem,  t)ierefoR,  to   point    to   th» 

tided,  although  there  waa  no  allualon  to  conclusion  tiiat  there  moat  be  implied  a 

tbe  place  of  the  ahip  in  the  policy.  Theae  general   intention  to  warrant  •e«wardn- 

(actt  were  held  not  anfflcieni  to  dittin-  neta,  in  time  as  well  aa  Toyagc  polkia. 

guish  the  caae  from  Gibaon  p.  Small,  and  unless   the   cironrnttancea   of    tbe   tbtv 

the  general  rule  waa  laid  down,  and  baa  shall  torn   oat  to  bave  been  atich  tbai 

been  repeated'  In  later  caaea  as  settled,  tite  warranty  is  inapplicable  or  re^nin* 

that  there  it  no  implied  warren^  of  tea-  nMdifiuBti(»i.    Bigelow,  C.  J.,  r*«ii  init- 
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the  yessel  beoomes  tmseaworthy,  by  damage  oi  loss  in  her  hull 
or  equipments  during  the  voyage,  the  owner  must  repair  the 
damage  or  supply  the  loM,  at  the  port  of  refuge,  refreshment,  or 

trade.     The  onderwriter  will  be  iILschiirged  from  liability  for  any 

mtn  (lul  there  It  *  warraDt^  Id  b  time  Toya^  daring  the  tenn  ininred.    Dixon 

policj  aa   ft  tcmcI  at  tea  tbat  ihe  waa  v.  Sadler,  6  M.  &  W.  406,  41G  (vhich  i« 

•eaworth/  when  Uat  Id  a  port  nhare  the  (aid  to  remain  a  leading  eaie  on  accouni 

OMtld  btve   been   made   m  before   the  of  the  diBcaiiloDConulnedin  it,att1iou|{ii 

cannMiiceinent  of  the  rlik ;  and  the  Un-  it  auamed  that  there  iras  a  warranty  of 

paft  of  the  Connecticnc  caio  li  very  aeaworthineai  fn  a  time  policj  ;  Arnould, 

itroog.    Thia  Tiew,  that  ttie  groond  for  4th  ed.  GD6,  n.  1 ) ;  Jenkini  b.  Beycock, 

dcBjing  the  wairanty  at  the  beglnaing  of  8  Moore,  P.  C.  361,  361 ;  Capen  >.  Waah- 

IherMkiiltttnapplIcabUityif  Uierewel  iugton  Iru.  Co.,  12  Ciuh.  617,  620.    C«m- 

li  at  wa,  Ib  coaflrmed  bj' another  Hum-  pare   Hathaway  v.   Sun   Mdl  In«.   Co.. 

chiuetts  deciiioD  that  there  )■  no  luch  8  Boew.  S3,  65. 

wirranty  fn  a  mixed  policy  on  a  Teasel  (e)    fVkat  a  Staiearlhif. — The  qneatlon 

■t  Ka  from  a  certain  date,  ^Hnn^  Aer  whether  a  veaael  ii  aeaworthy  la  alRHNl 

vfogi,  until   her  return,   if  ibe  ihould  alwayi  to  be  determined  by  the  jury  on 

retnro  before  a  certain  other  date,  Mac:*  the  e»iilence.     Walsh  v.  Washington  M. 

B.  MuL  Mar.  Jnt.  Co.,  Vi  Gray,  497  ;  see  Ins.  Co..  82  N.  Y.  427  ;  Hathaway  v.  Snn 

1  Am.  Law  ReT.  217 ;  and  by  the  state-  Mat.  Ins,  Co.,  8  Bosw.  83,  64 ;  Myera  v. 

ment  that  the  warranty  is  implied  because  Girard  Ins.  Co.,  SO  Penn.  St.  192;  Field 

it  is  acoaditloD  which  the  aasnred  can  and  v.  Iiu.  Co.  of  N.  A„  8  Ud.  844  ;  [Picknp 

DDght  to  perform,  or  eUe  haa  a  remedy  v.  Tbamei  Ini.  Co.,  S  Q.  B.  D.  694.     The 

oTeragauut  another  for  not  performing,  ttate  of  the  ship  and  of  the  cargo,  the 

in  decisions  denying  the  warrwity  where  season  of  the  year  and  tlie  royag«  to  be 

Ibe  asanred  lias  not  svch  power.    Laner.  performed,  are  all  to  be  considered  in 

NLxon,L.  R.tC.  F.412,421,    Ur.  Justice  determining    the    qneation.      Daniel*   v. 

Erto  objecta,  in  hla  disaenllng  i^inion  in  Harris,  10  L.  B.  C.  F.  1 ;  Tumbull  r.  Jan- 

ThompaoD  o.  Hopper,  6  El.  k  Bl.  172, 186,  son,  88  L.  T.  S36 ;  The  Titania,  19  Fed. 

that  the  broad  ground  cannot  be  taken  Rep,  101 ;   Hoore*   r.  I.onisTtl1e  Under- 

Ihat  the  contract  ii  to  be  constmed  like  writer*,  14  Fed.  Rep.  326 ;  Ttte  Orient, 

any  other  written  contract,  for  that  would  Ifl  Fed.  Rep.  918.]     Tbav  1*  no  fixed 

exclade  Uie  implication  of  a  duty  on  the  ttandard  of  fltneai,   Snill  v.  Hooper,  2  H. 

part  of  the  insured  to  disclose  alt  material  ft  N.  377, 283.    Bat  a  ship  before  setting 

facts.     The  majority  of  the  court  seem  to  out  on  a  royage  is  seaworthy  if  it  is  fit 

put  their  oidnioa  mainly  on  the  deairaUe-  In  the  degree  which  a  prudent  owner  nn- 

neM  of  a  short  and  clear  rale.  Insared  would  require  to  meet  the  perils 

It    I»    aupposed    tbat  tbe    principle*  of  the  terrlce  it  is  then  engaged  in,  and 

which  are  applied  in  America  and  Eng-  would  continue  »o  during  the  voyage, 

Und  reepectiTely  in  detcrmiulng  the  ex-  nnleai  it  met  with  extraordinary  dama^. 

btence  or  extent  at  a  duty  to  repair  at  Barges  v.  Wickham,  8   Best  &  Bol  60U, 

intermediate  pons  during  a  Toyage  in.  602;  Clapham  f.  Langtnn.  6  Beat  ft  8m. 

snred,  and  which  iMTe  been  stated  above,  789;  Hoiiec  Paciflc  M.  Ins.  Co.,  T  Allen, 

are  alao  applicable  to  time  polkle*  oo  the  211,  22&    Thto  standard  is  made  bs«  of 

question    whether    any  and  what  duty  in  otber  insurance  qneatioM,  aa  will  b* 

exists  to  repair  at  bitermediate  ports  or  aeea  beieafler. 
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loss,  the  consequence  of  such  want  of  ftilth  or  diligence.  Unset- 
worthiness,  iti-ising  after  the  commencement  of  the  voyage,  tnd 
produced  by  a  peril  insured  against,  does  not,  of  itself,  dischai^ 
the  insurer.  It  imposes  upon  the  assured  the  duty  of  usiog  rat- 
sonabte  diligence  to  repair  it,  and  a  negligence  in  that  respect 
may  discharge  the  insurer  from  any  Ions  arising  from  the  want  of 
such  due  diligence.  (6)  TF  a  veAsel  be  insured  in  the  latter  put 
of  a  long  sea  voyage,  tlie  standard  of  seaworthiness  is  more  liberal 
and  more  relaxed,  and  it  will  be  sufScient  if  the  vessel  be  com- 
petent to  be  safely  navigated  home,  (c)  Thei-e  are  numeroua 
cases  in  England  and  in  this  country  on  the  question  of  seaw(»^ 
thtness,  and  they  have  generally  been  questions  depending  upon 
matters  of  fact,  and  lead  to  inquiries  too  minute  for  general 
elementary  instruction.  Qd")  A  breach  of  the  implied  warranty  of 
seawortiiiness,  in  tlie  course  of  the  voyage,  has  no  retrospective 
operation,  and  docii  not  destroy  a  just  claim  to  damages  for  losses 
occurring  prior  to  the  breach  of  this  implied  condition,  (e)  The 
standard  of  seaworthiness  has  been  gradually  raised  within  tlie 
last  thirty  yeai-s,  from  a  more  perfect  knowledge  of  ship-building, 
a  more  enlarged  experience  of  maritime  risks,  and  an  increased 
skill  in  navigaUou. 

In  many  ports  certain  equipments  would  now  be  deemed 
essential,  which  at  an  earlier  period  were  not  customary  oo 
the  same  voyt^es.  Seaworthiness  is  to  be  measured  by  the 
standard  in  the  ports  of  the  country  to  which  the  vessel  belongs, 
rathet-  than  that  in  the  port  or  country  where  the  inaarance  was 
made.  (/) 

Every  warranty  is  part  of  the  contract,  and  is  either  express  or 
implied.  If  it  be  an  express  warranty,  it  must  appear  upon  the 
face  of  the  policy.  Any  statement  or  averment  of  a  fact,  or  any 
undertaking  or  description  ou  the  part  of  the  insured  on  the  face 

(b)  Paddock  o.  Franklin  Ini.  Company,  11  Ffck.  SST;  Hollingironh  •.  Brodrick, 
7  Ad.  ft  El.  40 ;  American  In«.  Compui;  a.  Ogden,  20  Wend.  887, 2M ;  Copelasd  r. 
N.  B.  Marine  Int.  Co.,  2  Met.  tHZ. 

|e)  Hucka  t>.  Thornton,  Holt,  N.  P.  SO;  Pftddock  b  Franklin  Ina.  Companj. 
11  Pick.  227. 

(d)  The  caaei  are  well  collected  in  Fhlllipa  on  Inanrance,  1.  30^329,  Sd  ed. 

(«]  The  lame  principle  applies  as  to  mitrepreaentationi  exempt  from  fraad.  Dun 
nn  RepreaenUtlonB,  68 :  Annen  n.  Woodman,  8  Taunt.  290 ;  Sewall.  J.,  tn  Taflor  r 
Lowell.  3  Man.  847 ;  Paddock  p.  Franklin  Ini.  Compan;,  11  Rck.  227. 

(  /']  Tidmanti  v,  Wuhlngton  Flra  and  Marine  Ina.  Companj,  4  HaMiD,  4IIL 
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of  the  policy,  which  relates,  as  a  matter  of  fact,  to  the*  risk, 
amounts  to  a  warranty.  It  differs  from  a  representation  in  this 
respect,  that  it  is  Id  the  nature  of  a  condition  precedent,  and 
requires  a  etrict  and  liteiitl  performance.  Whether  the  thing 
Tarranted  be  mateiial  or  not,  and  whether  the  loss  happened  by 
reason  of  a  breach  of  the  warranty,  or  did  not,  is  immaterial. 
A  breach  of  it  avoids  the  contract  ab  initio,  (y)  Every  condi- 
tion precedent  requires  a  strict  perfoi'mauce  to  entitle  a 
party  to  his  right  of  action.  But  seaworthiness  *  in  port  *  289 
may  be  one  thing,  and  seaworthiness  for  a  whole  voyf^e 
quite  another;  and  a  ship  may  be  seaworthy  in  harbor  when 
under  repair  though  she  would  not  be  so  in  that  condition  at 
sea.  (a)  It  relates  to  the  purposes  in  contemplation,  whetlier  iu 
port  or  for  the  voyage,  and  seaworthiness  is  of  course  subject  to 
be  modified  by  circumstances.  A  vessel  may  be  seaworthy  while 
lying  in  port  for  the  purposes  to  which  she  is  to  be  there  applied, 
when  she  would  not  be  for  the  voyage,  and  she  may  be  staworthy 
for  one  voyage  and  not  for  another.  It  is  snfScient  if  she  be 
seaworthy  for  the  voyage  when  she  sails.  (6)  The  general  rule 
is,  that  the  vessel  must  be  seaworthy  at  the  commencement  of 
the  risk,  whatever  that  risk  may  be,  in  order  to  make  the  policy 
attach  and  charge  the  insurer,  (e)  It  was  held,  in  the  case  of 
Weir  Y.  Aberdeen,  (tf)  that  though  a  ship  be  unseawortby  at  the 
commencement  of  the  risk,  yet,  if  the  defect  be  cured  before  a 
loss,  a  subsequent  loss  is  recoverable  under  the  policy.  The 
argument  of  Lord  Tenterden  in  favor  of  this  doctrine  is  very 

ig)  De  Hahn  v.  Hartley,  1  T.  R.  848 ;  Kenron  u.  Berthon,  Dong.  12,  note  4 ;  Goix 
V.  Low,  1  Johm.  Ca«ei,  341 ;  Barker  c.  Phiuiiz  Ina.  Co.,  B  Johni.  807 ;  Goicoechea  e. 
Loniaiana  Btale  Int.  Companj,  6  MarUo,  N.  S.  SI :  Wood  e.  Hertford  F.  L  Comp&ny, 
13  Conn.  583 ;  [Behn  u.  BnrneM,  S  Best  t  Sm.  761 ;  Clark  v.  Maaataatann'  Ini.  Co.. 
2  Woodb.  &  H.  47%  487 ;  ante,  ^182,  n.  1.]  So  in  the  French  law,  a  lake  declaration, 
■■  that  a  veatet  wu  armed,  or  wanld  lail  with  convoy,  though  made  bj  miitakeiaud 
without  frvDd,  ATOidi  the  policy.    Potbler,  Traits  d'Auurance.  n.  100. 

[a)  ADnen  o.  Woodman,  8  Taunt.  2D9;  Bond  v.  Nutt,  Cowp.  801 ;  Pawsoti  f. 
Waiaon,  ib,785;  DeHahnc.  HarUey,  1  T.  R.  848;  Wor»ley  o.  Wood,  6  Id.  710; 
Forbet  B.  Wilwn,  I  Park  on  Intnrance,  814 ;  Fowler  v.  MtoA  Fire  Ini.  Company, 
<{  Cowen,  673. 

(A)  Tmylor  n.  Lowell,  8  Hau.  831;  Herchaat*'  Isi.  Company  i>.  CUpp,  li 
Fick-fie. 

(e)  Paddock  v.  FnmkliD  Im.  Company,  11  Pick.  227. 

(40  SB.*  Aid.  82a 
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weighty,  but  a  doubt  seems  to  have  been  throwD  over  ite  soUditj 
by  the  Supreme  Court  of  the  United.  States,  (e) 

There  has  been  much  discussion  respecting  the  doctrine  cf 
seaworthiness,  in  its  application  to  the  successive  stages  of  tbe 
voyage  subsequent  to  its  commencement.  The  owner  is  bound 
to  Iceep  the  vessel  in  a  competent  state  of  repair  and  equipmeot 
during  the  voy^e,  as  far  as  it  may  be  in  his  power.  If  this  be 
not  the  case,  and  a  loss  afterwards  happens,  which  could  not  bjr 
any  means  be  either  increased  or  ufFected  by  a  prior  breach  of  tbe 
implied  warranty  of  seaworthiness  when  the  policy  attached,  is, 
for  instance,  if  the  master  should  omit  to  take  a  pilot  at  an  inter- 
mediate port,  when  he  ought  and  might  have  done  it.  and  the 
vessel  be  two  years  afterwards  lost  by  capture,  or  if  he  sailed 
without  sufficient  anchors,  and  the  vessel  be  afterward  struck 
with  lightning,  would  the  insurer  be  discharged?  The  Metier 
opinion  would  seem  to  be  that  he  would  not  be  discharged.  (J) ' 
A  clause  is  frequently  inserted  in  policies,  that  if  a  vessel  upon 
a  regular  siuvey  be  declared  unseaworthy,  by  reason  of  her  being 
unsound  or  rotten,  the  insurers  shall  be  discharged.  This  claaee 
is  intended  to  save  the  underwriters  from  the  vexatious  and  diffi- 
cult investigation  of  the  latent  defects  of  a  ship  to  which  the 
disaster  was  to  be  attributed.     It  is  sufficient  if  the  survey  be 

(e)  WLmtiim  e.  The  Univenat  Iniimace  Campuij,  1  Feieia,  170;  (Hd  bf 
Qoebec  U.  Ini.  Co.  v.  Commercial  Bank  of  India,  L.  B.  3  P.  C.  234.) 

(/)  Shaw.  C.  J.,  Psddock  D.  Franklin  In».  Company,  11  Pick.  S7;  Weir  p.  Aher 
deen,  2  B.  A  Aid.  S90 ;  H'MilUn  d.  Union  Int.  Campuij  at  Charleaton,  8.  C.  1838; 
American  lu.  Company  c.  Ogden,  16  Wend.  fi32;  Copeland  v.  N.  E.  Uuiat  In. 
Co.,  2  Met.  4S2. 

■  PBot. — It  hu  already  been  expl^ned  opinion  !■  expreMcd  in  Arnould  on  M .  1m. 
tliat  the  duly  to  keep  the  resael  in  a  luita-  4th  ed.  508,  tint,  except  when  leqniicd 
ble  condition  for  the  terrice  in  which  ahe  by  the  posiCiTe  prorliians  of  an  act  of 
it  engaged  i*  not  treated  a«  a  technical  Parliament,  the  captidn'i  negligence  i> 
warranty,  eren  hy  those  coarti  which  not  baving  a  {ulot  on  board  alany  inter- 
ataertthe  ezlilence  of  such  a  duty;  aait,  mediaieitageof  the  voyage,  or  in  entering 
388,  n.  1 1  and  the  duty  to  take  a  pilot  at  the  port  of  deetination,  wherebj  a  loM 
anintermediateportiiadatyof  that  kind,  accmei,  will  not  diacharge  th«  nnte- 
Law  f.  HoUingworth,  filed  ante,  2S7,  n.  (e),  writer*  from  their  iiability,  if  bbcIi  Ion 
which  leenicd  to  lay  down  a  itricter  rule,  be  proximately  canted  by  the  pottt  in- 
to explained  and  qoaliOed  in  Bollingworth  anred  agalnit,  and  the  matter  and  cnw 
■.Brodrick.TAd.  &Ei.40,44,andinSad-  wne  originally  competent.  P«at,  tOt, 
l»e.  Dixon,8  M.  &W.  896,  900.  The  il  1. 
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made  within  a  reasouable  time  after  tbe  terminatioa  of  the  to;- 
1^ ;  and  if  the  survey  Btatea  that  the  vessel  was  oondemaed 
solely  on  accoant  of  rotteoDess  existing  at  the  time  of  the  survey, 
it  is  a  conclusive  bar  to  the  assured.  (^) 

Tbe  most  usual  express  warranties  are,  that  tbe  ship  was  safe 
&t  such  &  time,  or  would  sail  by  such  a  day,  or  would  sail  with 
convoy,  or  a  warranty  against  illicit  and  contraband  trade,  or  that 
tbe  property  insured  is  neutraL  During  the  loi^  maritime  war 
that  grew  out  of  the  French  revolution,  and  while  we  continued 
in  our  neutral  position,  the  warranty  of  ueutrality  attracted  great 
attention,  and  became  a  very  fruitful  topic  of  discuttsion  in  the 
courts  of  justice.  It  was  understood  and  settled,  that  it  was  not 
sufficient,  nnder  this  warranty,  that  tbe  ship  and  cargo  be  in 
fact  neutral.  They  rouxt  be  nentml  to  the  purpose  of  being  pro- 
tected, and,  therefore,  tbe  ship  must  have  tbe  reqaieite  intignia 
of  neutrality  by  being  duly  documented  as  a  neutral  vessel,  and 
by  being  unaccompanied  with  documents  that  go  to  falsify  tlie 
warranty.  She  must  also  have  been  conducted,  throughout  the 
voy^^,  according  to  the  duties  which  particular  treaties  and 
the  general  rules  of  neutrality  enjoin,  so  as  to  be  entitled  to  pro- 
tection, by  the  law  of  nations,  in  the  courts  of  the  belliger- 
ent powers.  To  construe  the  engagement  to  be  less  *  than  *  290 
that,  would  be  to  render  it,  in  a  great  degree,  idle  and 
nugatory.  On  such  a  warranty  the  insurer  Uya  out  of  view  the 
risk  of  loss,  by  reason  of  tbe  want  of  due  proof  of  neutrality, 
and  of  a  strictly  neutral  conduct.  Tlie  insured  having  in  bis 
own  bands  the  means  to  maintain  bis  averment,  he  is  bound  to 
do  it  whenever  and  wherever  the  neutrality  of  the  property,  or 
ita  privileges  as  such,  are  called  in  question,  (a)  The  warranty 
imposes  upon  the  insured  tbe  exact  observance  of  all  those  duties 
which  belong  to  a  neutral  vessel ;  and  by  the  violation,  or  by 

ig)  Steinmetx  d.  United  Stain  Ini.  Companj,  2  Serg.  ft  B.  S06 ;  Brandegra  v. 
KMional  Int.  Company,  20  Johni.  328  j  Griiwold  d.  IlBtioiul  Ina.  Compan/,  S  Cowen, 
96;  Rogen  0.  Niagara  In«.  Company,  2  Hall  (N.  T.),  S& 

(a)  Blagge  r.  He*  York  Ini.  CompsDj,  1  Cainea,  549 ;  Baring  v.  Royal  Exchange 
Ah.  Company,  6  Eut,  09;  Carrere  p.  Union  Ini.  Compaoj,  Condf '■Manhall,40e,  a, 
note ;  Galbraith  p.  Oncie,  lb, ;  Fhcrnii  Iiu.  Co.  c.  Pratt,  2  Binney,  308 ;  WUcocki 
■>.  Di^n  Iiu.  Company,  lb.  674 ;  CooUdge  n.  N.  Y.  Firemen  Ini,  Company,  14  Johni. 
90S.  The  regiiter  ia  (be  only  rtqniaite  docnmenl  in  lime  of  peace  in  eridence  of  tbe 
natloiwl  character  of  tbe  retaeL  Catlett  e.  Fadflc  Ina.  Company,  1  Paine,  6M. 
{For  other  wairantln  eee  Ineoraiice  Co.  v.  Tbwfav,  13  Wall.  073;  Boaw  r.  Colnm- 
Uan  Jo*.  Co.,4SS.  Y.  824.] 
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the  omission  of  any  clear  and  certain  neutral  duty,  the  vessel 
forfeita  her  neutrality,  and  the  warranty  is  broken.  The  oentnl 
ifl  bound  to  submit  to  visitation  and  searcb,  and  resistance  tbereUi 
would  be  a  breach  of  the  warranty.  (6) 

Many  interesting  questions  arise  in  the  course  of  a  mahtiiDe 
war  upon  the  warranty  of  neutrality,  but  which  attract  no  atten- 
tion while  they  remain  dormant  In  a  season  of  general  peace. 
One  of  those  questions  held  a  prominent  place  some  years  ago  iu 
the  jurisprudence  of  this  country,  and  led  to  very  vexed  disco:)' 
sions  and  contradictory  results.  The  controversy  to  which  1 
allude  was  concerning  tlie  legal  effect,  in  a  suit  upon  the  policy, 
of  a  sentence  of  condemnation  in  the  admiralty  courts  of  the 
belligerent  powers,  of  property  warranted  neutral,  but  captured, 
libelled,  and  condemned  as  enemy's  property,  (c)  The  general 
result  of  thi^e  discussions  has  been  already  stated,  and  they  will 
probably  not  be  revived  until  some  maritime  war  shall  hereafter 
arise,  to  stimulate  cupidity,  and  disturb  the  commerce  of  th« 

ocean. 
•291        •  (6.)   Of  the  Perils  within  the   Po/icy.— The  general 

rule  ia,  that  the  insurer  charges  himself  with  all  the  man- 
time  perils  that  the  thing  insured  can  meet  with  on  the  voyage: 
praitare  tenetur  quodcwntpu  damnum  obvtniens  in  mari.  y^  It  was 
an  ancient  opinion,  stated  by  Santema,  that  the  insurer  was  not 
responsible  for  very  unusual  and  extraordinary  perils  not  specially 
stated.  But  such  a  principle  is  now  utterly  exploded,  and  the 
policy  sweeps  within  its  enclosure  every  peril  Incident  to  the 
voyage,  however  strange  or  unexpected,  unless  there  be  a  special 
exception,  (a)    The  perils  enumerated  iu  the  common  policy  aie 

[b)  Se«  1. 153.  (c)  See  ii.  ISO.  121. 

(a)  8Ai]lernB,de  As*,  pt.  S,  n.  72 ;  Ord.  de  bt  iSax.  Ut.  Au.  art.  20;  Code,  ut. 
8M;  Boulay-PMy,  it.  9. 

yi  Ptrifi innircfJ f^tuMl.  —  Tbe  peiiU in-  I2G;  Andenoa  d.  Moriqe,  lb.  aOD;  inT»- 

mred  againit  are  lUted  in  llie   policy,  don,  &c.,  Iniumnce  Co.  v.  Boon,  96  U.  S. 

and  their  nature  and  extent  are  to  be  de-  117;   Fortimouth  In*.  Co.   c.  ReTnolds, 

termined  b;  conitructioD  of  the  policj.  32  Gratt  613 ;  incident  to  tteam  aaTiga. 

The  further  question  ii,  wbat  ii  to  be  gaticin,     Mercantile     Steamihip   Co.    c. 

coniidered    in    legal  contemplation  the  Tyier,  7  Q.  B.  D.  7S;  all  other  perili  or 

caoie  of  the  damage.     Ai  to   the  latter  loaiei,  W.  L  &  P.  TeL  Co.  v.  Home  Im- 

question, leepoo, 302, n.  land z^.    See, as  Co.,  6  Q.B.  D,  61;  Swift  c.  Dnian  Idb. 

to  restraint  of  princes,  Rodoconachl   ti.  Co.,  122  Maw.  573.     See  further,  For- 

EUiott,  g  L.  R.  C.  P.  618;;  perils  of  Uie  sea,  wood  o.  Nortli  Wale*  MuL  Har.  In*.  Co., 

Jackwn  V.  Union  Ins.  Co.,  10  L.  a  C.  P.  6  Q.  B.  D.  67. 
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DtifBuiently  comprehensive  to  embrace  eveiy  speoiea  of  mk  to 
which  ships  and  goods  ai'e  exposed  from  the  perils  of  the  aes,  and 
all  other  causes  incideut  to  maiitime  adventure.  The  enumerated 
list  may  be  enlarged  or  abridged  at  the  pleasure  of  the  parties. 
In  England  and  in  this  country,  a  specification  of  the  risks  is 
an  essential  part  of  the  contract.'  In  most  of  the  countriea  of 
Europe,  where  there  is  no  special  agreement  of  the  parties,  the 
peiils  that  the  policy  is  to  cover  are  defined  by  law.  (^} 

A  person  may  protect  himself  by  insurance  against  all  losses, 
except  such  as  may  be  repugnunt  to  public  policy  or  positive 
prohibition,  or  occasioned  by  bis  own  misconduct  or  fraud. 
Against  the  latter  it  is  not'  to  be  presumed  any  insurance  could 
be  effected,  nor  would  the  courts  tolerate  such  a  vicious  princi- 
ple ;  for  thie  would,  as  Pothier  says,  be  a  contract  which  would 
invite  ad  delinquendum.  (_e) 

1.  (^Ofthe  acU  of  (Ac  gov&mawat  of  partiet.')  —  An  insurance 
against  loss  by  reason  of  the  acts  of  one's  own  government,  aa  an 
arrest  or  embaigo,  is  valid.  There  is  no  distinction  on  this  point 
between  a  foreign  and  domestic  embargo ;  and  if  the  embargo  inter- 
venes after  the  commencement  of  the  risk,  it  suspends,  but 
does  not  dissolve,  the  contract  *  of  insurance,  and  the  *292 
insured  may  abandon  and  claim  a  total  loss,  (a)  The  same 
principle  is  incorporated  into  the  new  French  commercial  code, 
and  it  pervades  universsJly  the  law  of  insurance,  (i)  A  distinction 
has,  however,  been  taken  between  that  case  and  a  claim  arising 
between  subjects  of  different  states,  and  it  has  been  held,  that  a 
foreigner  could  not  claim  against  a  British  underwriter,  founded 

(i)  Dner  OD  Iniitnuice,  lecL  1,  S  6. 

(c)  G(^  V.  Knox,  1  Johni.  Caa.  837 ;  SiroeoD  n.  Buett,  S  M»nle  &  a  M ;  Pothier, 
TniU  d'Au.  n.  66. 

(a)  I'kge  B.  Tbompton,  cited  in  Park  od  loeuraaee,  100,  n.  6th  ed, ;  OdUn  v.  Peno- 
lylTmoik  Id*.  Company,  2  Wuh.  S12;  Delano  n.  Bedford  In*.  Compan}',  10  MaM. 
MT ;  H'Bride  r.  Marine  lo*.  Company,  G  John*.  200. 

(A)  Code  de  Commerce,  art  09;  1  Emerigon,  611 ;  Pothier,  h.  t.,  n.  60. 

1  Bat  the  expreaiion  of  tbe  ritka  may  plicitlj  the   riikt   ininred   agatnit,  b  a 

be  hj  general  term*  read  In  the  light  of  policy   of   iDtDrance   againtt   the  ataai 

those   facta   of  wlilch  court*  must  take  marine  riiki,  of  which  harratry  of  the 

Judicial  notice,  or  which  ar«  within  the  master  it  heid  to  be  one.    Parkhnrat  e. 

common  knowledge  of  mankind.    Thnt,  Glonceater   Mnt   Fiahing   In*.  Co.,  100 

M  contract  which  ia  in  terms  a  policy  of  Hast.  801. 


[426] 

n,gti7cd  ay  Google 


'  293  OF  FEBSONAL  PS0FXBT7.  [PABI  T. 

OD  the  act  of  his  own  atate,  any  more  than  if  the  claim  was  created 
by  hia  own  act,  and  on  the  principle  that  he  was  to  he  deemed  a 
party  to  the  public  authoritative  acts  of  hia  own  government  (e) 
But  Lord  Ellenborough  afterwards  threw  a  doubt  over  the  doc- 
trine, and  explained  away  the  force  of  it,  by  nusing  refined  dui- 
tinotions.  He  aaid,  the  exclusion  of  liak  occasioned  by  the  act 
of  the  ossured'a  own  goverument,  was  ooly  an  implied  exclusion 
from  the  reason  and  fitness  of  the  thiug,  and  m^ht  be  rebutted  by 
oircumntancea.  (d)  The  diatinctaons  were  afterwards  pointedly 
disclaimed,  and  the  whole  doctrine  exploded,  on  a  writ  of  error, 
in  the  Exchequer  Chamber ;  («)  and  it  was  there  established, 
that  it  was  no  objeotion  to  the  right  of  recovery  by  the  insured, 
that  the  loss  happened  by  the  act  of  the  government  of  bis 
country,  though  he  and  the  insurer  were  subjects  of  different 
states.  The  latter  rule  has  likewise,  after  a  dear  and  accurate 
review  of  the  oases,  been  adopted  as  juiit  and  solid  by  the  Supreme 
Court  of  New  York ;  and  it  was  declared,  that  a  subject  was  not 
to  be  deemed  a  party  to  the  legislative,  and  much  less  to  the 
judicial,  acta  of  his  own  country,  so  as  thereby  to  depriw 
*  293  him  of  remedy  on  *  a  policy  by  a  foreign  insurance  office, 
by  reason  of  any  acts  or  judgments  of  his  own  country- 
The  contrary  doctrine  was  founded  on  a  fanciful  and  unreason- 
able theory,  (o) * 

2.  CQf  interdiction  of  commerce.')  —  An  interdiction  of  com- 
merce with  the  port  of  destination,  or  a  denial  of  entry  by 
the  power  at  the  port,  or  by  a  blockade,  bos  been  held  not  to  be 
a  loss  within  the  policy,  by  decisions  in  England  and  in  this 
counti-y.  The  loss  must  be  occasioned  by  a  peril,  acting  upon 
the  subject  insured  immediately,  and  not  circuitously,  and  a  just 

<e)  Conway  v.  Qnj,  10  Bwt,  636 ;  Meonett  b.  B<iiih»m.  16  Eut,  477 ;  PliDd  r. 
8coU,  ib.  626. 

{d]  Simeon  c.  Bazett.  2  Maule  ASM. 

(t)  B&zeK  V.  Meyer,  6  Taunt.  824 ;  [Anbert  v.  Qt%j,  3  Beat  &  Sm.  163.} 

(a)  Francu  u.  Ocean  Ini.  Company,  6  Cowen,  404;  a.  0.  2  Wead.  64. 

I  Anbert  d.  Gray,  8  Be«t  &  Sm.  163,  iMuren.  The  Court  of  Excheqnei  CbaiB- 

li  to  the  Mme  effect,  bnt  it  ii  intimated  1>er  a!«o  obBerre,  tbat  tliey  do  not  mj,  b 

that  It  miglit  be  otheririte  If  the  embargo  caia  the  act  of  •eiiure  wai  a  Uwf  nl  act 

Mid  teiznre  by  the  goTemtncnt  of  the  In-  nnder  the  mnnlcipal  taw  of  Spain,  that, 

anred  wai  made  In  connecUon  with  hoa-  M  againit  a  Spanish  inbject,iuch  adtait 

tillty   between    it    and   the   coBntry    o(  wonld  be  within  tbe  in 
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fear  of  capture  is  not  sufficient  (&)  But  there  are  other  cases 
which  have  declared  that  an  interdictioQ  of  commerce  with  the 
port  of  destination  by  means  of  a  blockade,  or  the  possession  of 
the  port  by  an  enemy,  was  a  peril  within  the  policy.  It  is  con- 
sidered a  loss  by  restraint  of  princes  which  could  not  be  resisted, 
and  operates  aa  effectually  as  if  the  Teasel  was  actually  seized.  It 
would  be  QQi'easonable  to  require  the  insured  to  rush  into  danger 
with  the  moral  certainty  of  losfi.  (c)  There  ia  no  doubt  about 
the  general  principle,  that  if  the  voyage  be  relinquished  merely 
UiTDugh  fear  of  capture,  the  loss  is  not  covered  by  the  poliey. 
The  apprehension  of  capture  or  of  any  other  peril  in  trantitu  ia 
no  ground  of  Hbandonment.  Bnt  a  just  fear  of  one  of  the  perils 
insured  against  has  been  deemed  equivalent  to  the  presence  of 
vx»  mc^or,  when  it  applied  directly  and  effectually,  as  in  the  case 
of  a  blockading  squadron,  so  as  to  break  up  the  voyage.  The 
danger  was  imminent,  and  might  be  said  to  be  present  and  pal- 
pable, as  well  as  apparently  remediless  and  moi-ally  certain.  If, 
therefore,  the  danger  be  so  great  as  to  amount  to  almoet  a 
certainty  '  of  capture,  it  becomes  a  restraint  in  contemplo-  *  291 
tion  of  the  policy,  and  this  is  the  doctrine  which  is  best 
supported  by  authority. 

A  warranty  against  illicit  trade  was  introduced  into  some  of 
our  American  policies  in  1788.  It  was  intended  to  apply  only  to 
seiisures  for  breaches  of  the  laws  of  trade,  and  the  commercial 
r^ulations  of  ports.  It  does  not  extend  to  seizures  for  offences 
against  the  law  of  nations,  nor  to  acts  of  lawless  violence, 
though  committed  under  a  pretext  of  some  municipal  regula- 
tion ;    nor   to   arbitrary  seizures   under   the   pretence   of  illicit 

[b)  Hadkbton  d.  Kobinion,  8  Boa.  k  F.  SS8;  Lubbock  if.  Rowcroft,  6  Eip.  60 ; 
pM-kin  p.  TuRDD,  II  East,  2!  ;  Richardion  k.  Maine  Ini.  Compati;,  8  Mas*.  103 ;  King 
p.  Delaware  Ini.  CompanT.S  Waih.  300;  Smith  v.  Uni venal  Ins.  Company,  6  Whea- 
ton,  ITO ;  Storj,  J.,  iu  Andrews  v.  Eases  Ins.  Conipao}',  8  Mason,  S. 

(e)  1  Bmerigon,  e07-6I2;  Symoada  v.  Union  Int.  Companj,  4  DaUai,  417; 
Scbtnidt  v.  United  Ina.  Compatir.  I  Johns.  240 ;  Cnlg;  v.  United  Im.  Companr,  6  Id. 
33S;  Barker  v.  Blakea,  0  Eaat,  288;  Otlveni  r.  Union  Int.  Company,  S  Wheaton, 
18S ;  SaJttu  v.  United  In>.  Company,  16  Johns.  633 ;  Thompson  v.  Read,  12  Seng.  A 
R.  440;  Slmood*  v.  Union  Ini.  Company,  1  Wash.  882;  Vlgert  u.  Ocean  Ins.  Com- 
pany, 12  La.  803.  If  the  1cm  be  occaaloned  by  the  Illegal  net  of  a  foreign  govern- 
ment, it  is  a  Iocs  within  the  perils  of  the  policy,  even  thongb  the  matter  ref  uaed  to 
•abmit  to  the  illegal  order,  prorided  his  actual  conduct  was  bona  fide  In  fortherance 
at  the  Toyage.  WUliami  >.  Suflolk  Ina.  Company,  C.  C.  U.  8.  Haas.,  Augtut,  IS88 ; 
tSnnner.Sra 
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trade,  when  in  truth  no  such  thing  eziiited.  It  only  applies  to 
protect  the  insarerd  agunst  illicit  trade  actually  carried  on  or 
attempted,  (a) ' 

8.  (^Of  ritkt  excluded  by  the  v^ual  memorandum.)  — To  pie* 
vent  disputes  respecting  partial  losses,  arising  from  the  perish- 
able quality  of  the  goods  insured,  or  from  trivial  subjects  of 
difference,  it  has  been  a  general  pi-actice  to  introduce  into  p(d- 
icies  a  stipulation,  by  way  of  memorandum,  that  upon  certain 
enumerated  articles  the  insurer  should  not  be  liable  for  any  pu- 
tial  loss  whatever,  and  upon  others  for  none,  under  a  given  rate 
per  cent  Tfats  clause  was  first  introduced  into  the  English 
policies  about  the  year  1749.  Before  that  time  the  insurer  wu 
liable  for  every  injury,  however  small,  that  happened  to  the  thing 
insured.  In  France,  if  there  be  no  such  express  stipulation,  the 
Ordinance  of  the  Marine,  and  the  new  code,  provide  that 

*  295   the  insurer  *  shall  not  he  liable,  if  the  partial  loss  does 

not   exceed   one   per   cent  of    the   value   of  the  article 
damaged,  (a) 

The  memorandum  clause  alluded  to  usually  declares  that  the 
enumerated  articles,  and  any  other  articles  that  are  perishable  in 
their  own  nature,  shall  be  free  from  averse  under  a  given  rate, 
utdeta  general,  or  the  ship  be  ttranded.  In  consequence  of  (his 
exception,  all  small  partial  losses,  however  inconsiderable,  are  to 
be  borne  by  a  general  average,  provided  they  were  incurred  in  a 

(a)  Fkadel  d.  PbceDtx  Idi.  Companf,  4  Serg.  &  B.  29 ;  Cuculla  t>.  Orleuu  Im. 
Company,  18  Martin,  La.  11. 

(a)  8  BniT.  l&Gl ;  Ord.  de  la  Har.  tit  AMDrancm,  art.  47 ;  Code  de  CoouDefc*; 
artM& 

I  Dole  c.  New  England  Hnt  M.  Ini.  Th«   warranty   agalntl    capture  v« 

Ca,  6  AUeo,  STS,  SM.    It  hai  been  laid  held  to  Inclade  capture  hj  a  Confedaaie 

down  that  the  word  "  aeizare  "  cannot  be  cniiier  dnring  the  rebellion.    Hanna  r. 

conflned  to  lawful  leizuTe  In  warrantiei  Int.  Co.,  6  Wall.  1 ;  Dole  tr.  H .  E.  M.  U. 

of  this  ion.    Kleinwart  v.  Sbepard,  1  El.  Ini.  Co.,  Q  Allen,  378,  and  Gl  Me.  «&; 

JsEI.  447.   But  that  caie  Is  explained  and  Swinnerton  v.  Colambla  Ina.  Co.,  S7  K. 

•omewbat  doubted  in  a«nb*eqnent  ca«e  Y.  174;    tonldet  d.  UniTeraal  Mar.  In*. 

which  determined  that  the  warranty  did  Co.,  14  C.  B.  n.  B.  2fiB.     See  alio  PoweD 

not  inclade  a  mnlinons  taking  poueailon  v.  Hyde,  G  El.  t  BL  007;  Uonoogabela 

of  the  veMel  by  the  L-rew.  Greene  t.  In*.  Co.  r.  Chetter,  43  Peon.  St  4gLi< 
Padflc  H.  Id*.  Co.,  9  Allen,  S17. 


x*  Tb«  warranty  waa  bdd  to  apply    niaiter  in  Cory  v.  Bnir,  8  App>  Cat. 
o  a  leiiuie  caused  by  barratty  of  the    303. 
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Citse  proper  for  such  an  avenge ;  and  in  CanUllon  v.  London 
AMturance  Company  (h)  it  was  held,  that  the  exception  amounted 
to  a  condition,  and  that  if  the  ship  was  stranded,  the  injured 
tvas  let  in  to  prove  bia  whole  partial  lose.  But  in  Wilson  t. 
Smith  (c)  that  decision  was  overruled,  and  it  was  held  that  those 
iTords  did  not  make  a  condition,  but  only  an  exception  ;  and  that 
iu  the  case  of  stranding,  and  in  all  cases  proper  for  a  general 
average,  and  in  those  cases  only,  the  memorandum  did  not  apply. 
Afterwards,  in  Mason  v.  Skurray,  (d)  Lord  Mansfield  held  the 
same  doctrine ;  and  in  Cocking  v.  Fraser,  (e)  the  principle  was 
carried  still  further,  and  received  its  due  expansion,  and  was 
clearly  and  precisely  defined.  It  was  settled  by  a  strong  deter- 
mination of  the  Court  of  K.  B.,  that  though  a  total  loss  may 
exist,  in  certain  cases,  when  the  voyage  is  defeated,  yet  in  case 
of  perishable  articles  within  the  memorandum,  the  insurer  is 
secure  against  all  damage  to  them  whether  gi-eat  or  small,  whether 
it  defeats  the  voyage,  or  only  diminishes  the  ptice  of  the  goods, 
unless  the  article  be  completely  and  actually  destroyed,  so  as  no 
longer  phywcally  to  exist.  Considering  the  difficulty  of  ascer- 
taioing  bow  much  of  the  loss  arose  by  the  perils  of  the 
sea,  and  how  much  by  •  the  perishable  nature  of  the  com-  •  296 
modity,  and  the  impositions  to  whiuh  insurers  would  be 
liable  in  consequence  of  that  difficulty,  the  rule  of  conBtmetion, 
as  settled  in  that  case,  is  very  salutary,  by  reason  of  its  simplicity 
and  certainty. 

But  this  deciaion  was  shaken,  and  the  original  doctrine  of  Lord 
Ch.  J,  Ryder,  in  CarUillon  v.  London  Aeturance  Company,  revived 
by  the  decision  of  the  K,  B.,  in  Burnett  v.  Kensington,  (a)  which 
declared,  that  if  the  ship  be  stranded,  it  destroyed  the  exception, 
and  let  in  the  general  words  of  the  policy.  It  was  also  shaken 
by  the  observations  of  Lord  Alvanley,  in  Dyson  v.  Rowcroft,  (V) 
and  of  Lord  EUenborough,  in  Cologan  v.  London  Assurance  Com- 
pany, (c)  In  our  American  courts,  the  doctrine  of  the  case  of 
Cocking  v.  Fraser  is  the  received  law.    It  was  explicitly  and 

(A)  Cited  8  Bnrr.  16Ca 
[<■)  3  Bun.  1&60. 

((I)  Puk  on  Iniurftace,  160,  [e.  6.] 

[i)  Park  on  loiarance,  161.  Id  tome  of  our  Americ*!!  poUdei  the  uceptloti  in 
tbne  wordi,  "  or  the  ihip  bt  Onaidad"  ii  omitted. 

[a)  7  T.  R.  210.  (A)  3  Bo.  &  P.  474. 

it)  6  Hanle  k  S.  447. 
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pointedly  recognised  aa  a  sound  decision  by  the  Supieme  Court 
of  New  York,  in  Maggr<Uh  v.  Church,  (^d)  and  it  has  received 
a  similar  sanction  in  subsequent  cases,  in  that  and  in  other 
courts ;  (ey  and  the  veightof  authority  is  in  favor  of  the  doctrine, 

(</]  1  CftlDea,  196. 

(e)  NdlHiD  e.  Colombian  Ini.  CompHiij-,  S  CkIiw*,  108;  Skltiu  v.  Oc^an  Ins.  Com' 
PS117,  14  Johm.  tSS;  Mftrcardler  v.  Chewipeake  Iiia.CoRipaiiy,8  Cruich,S9;  ilorrua 
B.  Uailed  Slkte*  Idi,  Compui;,  1  WheUoo,  21B ;  Skinner  n.  Wettam  M.  A  F.  Ina. 
Compwij,  19  Lk.  273. 

I  7%e  M€mi>raiid»m.  —  (a)  TTut  daam  goodi  could  nerer  arrlTe,  and  kbandoB' 

' or &£  AipbttlnuuUd" iM  Uikea  to  mean  ment to  nnnece*ui7.    Boux  s.  SalTmdor, 

that  if  th«   ship  be  atratided  irhile  the  3  Bing.  N.  C.  266,  2T9,  281 ;  poit.  320,  n. 

memorandom  artiulea  are  on  board,  tlien  (r) ;  Knight  e.  Faith,  \b  Q.  B.  019, 661 ; 

the  noderwriter  i*  liable  to  pa;  all  par-  Potter  n.  Rankin,  L.  R.  &  C.  P.  311, 366, 

tlcnlar  arerage  lauea,  whetlier  onied  hj  3T5 ;  Hugg  v.  Augiuia  Int.  Co.,  7  Bow. 

the  ttruidlng  or  not,  jiut  ai  thoogh  the  695,  007  j  Williami  d.  Kennebec  Hut.  Im. 

memorandum   did  not  eiiit.     Amould,  Co.,  31  Me.  405,  462 ;  De  Pejiter  v.  Son 

4tb  ed.  T3Q.     In  Koux  b.  Salvador,  8  Bing.  Mut.  Im.  Co..  19  N.  Y.  272,  278  ;  Tqdor 

TS.  C.  280,  270,  It  irai  contended  tnat  It  v.  N.  G.  M.  M.  Ini.  Co.,  IS  Cnsh.  6M : 

«M  not  materia)  whether  the  stranding  Lord  s.  H^ptnne  Int.  Co.,  10  Gray,  100, 

took  place  whibt  the  goodi  inaared  were  115;  Ridyard  v.  Phillipt,  i  Blatchf.  44S. 
on  board  or  after  they  had  been  landed ;  Taking  the  Englith  doctiine  that  die 

but  the  court  were  not  prepared  to  adopt  memorandum   does   not  tvej  the  rain 

that  conclniion,  althoagh  tbef  did  not  upon  wldch  aloHahallbepanialortoial, 

paaa  upon  it.  S  Bing.  N.  C.  278,  with  the  dedaioiM  that 

(b)  What  it  a  TvtoiLan.  —  Some  other  aconilractlTe  total  loaaof  aihiplt  alotal 

American  caaca  beiidea  those  cited  in  the  loss  within  an  insutknce  "  agsinat  total 

text  hare  spoken  of  a  destruction  in  ^MCia  loss  only,"  }ml,  3S1,  n.  1;    Heebner  v. 

a*  neceaavy  to  make  the  Insarer*  liable  Eagle  Ina.  Co.,  10  Graj,  131 ,-  Greene  b. 

for  memorandnra  article*.     But  the  loaa  Pacific  M.  Ina.  Co.,  0  All«i,  217;  Adam 

to  in  its  nature  total  to  him  who  has  no  v.  Uackenzie,  13  C.  B.  it.  ■.  442 ;  asd  >U 

means  of  recoTering  his   goods,  whether  Willard  b.  Millers'  £  M.  Ina  Co.,  24  Uo. 

hit  inability  arises  from  their  annihilation,  £61;  the  farther  cone iuaion  folloir*  that 

or  from  anj  other  inaaperable  obstacle,  there  maj  he  a  conitrnctire  as  well  as  an 

Tbns  it  ia  adtnitted  bj  American  as  well  abaolote  total  loss  of  memoranduDi  ar- 

aa  Bngluh  cases  that  If  goods  once  dam-  ticles,  and  such  seems  to  be  the  English 

aged  by  the  perito  of  the  aea,  and  necei-  law.    Amould  on  H.  Ins.  4th  ed-  B&l : 

saril;  landed  before  the  termination  of  Roeetto  v.  Qumey ,  11  C.  B.  176 ;  Reimer 

tlievoTaBe,are,  by  reason  of  that  damage,  v.  Riogroae,  8  Exch.  208.    Inaaamherof 

io  aneh  a  state  either  that  they  cannot  be  American  cases,  howerer,  a  peculiar  rale 

reabipped  and  carried  on  with  safety,  or  seema  to  be  thought  applicable  to  memo- 

that  they  will  not  arrive  at  their  point  of  random  artidea.     Hngg  n.  Augusta  Ina. 

destination  in  ipcvic,  the  circumstance  of  Co.,7  How.  695,006;  Pierceo.  Columbian 

tbetr  exiating  in  tpecM  at  the  farced  tei^  Ins.  Co.,  14  Allen,  320,  322;   Depeyster 

mioation  of  the  risk  ia  of  no  Importance.  i>.   Son  Ina.  Co.,  17  Bath.  306;   2  Far*. 

In  the  latter  case,  at  leaat.  the  loaa  ianot  Mar.  Ina.  c  4,  {  S,  118,  a.     Abandon- 

conBtracdreiy  bat  ahsoluteiy  total    The  ment   would   ondoabtedl^  be   necewai? 
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that  in  order  to  charge  the  insurer,  the  memoranclum  articles 
must  be  Hpecifically  and  phj^coll;  deetroyed,  and  must  Dot  exist 

opon  ■  conitrucUvc  total  loM  of  inemi>-  rioned  to  tbe  owDer  hj  the  perils  inniTed 

nudum  articlea,  M  in  other  <ain  of  con-  mftKiiiit,  or,  in  other  words,  »  partlcnlu 

■tractlTe  total  lou,  although  not  upon  an  aTersge  on  those  goodi,  and  Iherefore,  if 

absotnle   total   Iom,  u   has    been    said,  there  is  a  warrantj  agalnit  partlcnlar 

Knight  V.  Faith,  16  Q.  B.  649,  Ml ;  Potter  aTenge,  tbe  inBoren  will  not  be  liable. 

F.  Bankin.  L.  R  6  C.  F-  841,  871 ;  Fam-  Great  Indian  Fen.  R.  Co.  e.  Sanndeti,  I 

worth  D.  H7de,  L.  R.  S  C-  F-  204,  227 ;  18  Best  &  Sm.  41,  61 ;  2  id.  206.    Bnt  in  a 

C.  B.  >.  a.  836,  eu ;  pot,  320.    Id  Waller-  policj'  on  freight  that  wan-antj  irill  not 

•tein  V.  Columbian  Ins.  Co.,  44  N.  T.  204,  prevent   tlie    aMored   from   recovering 

tbe  Engiiib  and  earlier  New  Tork  cases  nnder  tlie  tulng  and  laboring  clause  for 

were  disenMed.     Cocking  >.  Fraaer  was  the  expenses  of  convejing  the  cargo  from 

said  to  h«  overrated  bj  tbe  cases  men-  the  place  of  disaster  to  its  destiDatloo  In 

tioned  in  the  text,  and  bj  Rodz  v.  Saira-  another  vessel,  alter  a  total  loss  of  tbe 

dor;  and  Haftgralh  e.  Chnrch  was  qnali-  one  on  which  It  was  shipped.    Kidtton  v. 

ird  and  eaplsined.    lite  neceuitj  of  a  Empiiv  M.  Ini.  Co.,  L.  R.  2  C.  P.  867; 

total  phjrtlcal  dettmction  of  tbe  (nemo-  L.  R.  1  C.  P.  636. 

random  arUcle*  wu  denied,  and  a  con-  (rf)  DtMruetion'of  a  Part.  —  The  doo. 

■tmctive  total  lots  wa«  pronoiuiced  to  be  trine  stated  209,  n.  {b),  la  now  generally 

■nfflcjent.  In  accordance  with  tlie  doctrine  accepted,  that  when  memorandum  goods 

of  Lord  Ellenborongh  in  the  text.    It  waa  a/ the  tame  ipeciu  are  shipped,  whether  in 

hdd  enoagh  to  diarge  tbe  Inniren  that  balk  or  in  packages,  not  expressed  In  the 

it  had  liecome  impracticable  to  get  at  or  poIicj  to  be  separately  Insured,  and  there 

send  the  goods  to  thetr  destination,  at  the  is  no  general  average  and  no  stranding, 

time  of  abandonment,  in  consequence  of  the  destrnction  of  a  part  is  not  a  total  loss 

tbe  stranding  of  the  vessel ;  meaning  by  of  part,  but  a  partial  loss  of  the  whole, 

iuipiacticable,    coramerdall;     Impracti-  The  underwriters  will  not  l>e  liable,  al- 

cable,   as  is   explained    In  the  note  on  tbongb  the  part  loet  consists  of  one  or 

aliaiidonment,  p(u<,  3.31,  n.  t.   In  this  case  more  entire  package*,  and  thej  are  en- 

Ihe  policj  seems  to  have  been  in  the  fom  tirel;  destroyed  or  otherwise  lost  bj  the 

mentioned,  296,  n.  (<).  perils    inanred  against.    Newlin  v.   Ins. 

|c)  Siaog  and  LAnrvtg  atuae.  —  The  Co.,  20  Penn.  St.  S12  j  RaUi  v.  Jsnson,  6 

wananl;  against  particuUr  average  in  a  El.  £  Bi:  422, 446 ;  Entwisle  o.  Ellis,  infia  ; 

policy  on  goods  exclndea  a  recovery  for  Hemnndei  v.  Snn  H.  Ins.  Co.,  fl  Blatchf. 

eipenaea  incarred  for  the  purpose  of  for.  817 ;  KetteU  v.  Alliance  Ins.  Co.,  10  Gray, 

warding  the  goodi  to  their'  destination,  144,  IM.    The  Intnred  cannot  get  rid  of 

when  they  were  not  incnrred  in  averting  this  principle  In  a  policy  on  goodt,  «.  ff. 

an  fnipending  losa  which  would  otherwite  rice,  "  in  ship  or  thlpa,  to  be  declared  free 

have  fallen  upon  tbe  underwriters,  such  from  particular  average,"  by  indonlng  a 

Bs  an  actual  or  constructive  total  loss  of  declaration  of  interest  with  a  separate 

tbe    goods,  notwithitandlng  the    policy  valuation  of  each  bag  of  rice.    He  wlU 

contalna   tbe  usual    English    suing  and  not  by  that  mean*  create  a  separate  tn- 

laborlng  clause.    Posl,  840,  n.  I.    Such  farance  on  each  bag.    Ent«rlale  v.  Etii*, 

ezpenaea  can  only  be  recovered  from  the  3  Hnrlst.  It  N.  649.    But  when  there  has 

inearen  of  tbe  good*,  if  at  all,  on  the  been  a  total  loss  of  one  spedes  of  meoio- 

gnmttd  that  the  disbtirtement   tar  the  tandom  artli^les,  the  inanred  will  not  be 

exttB  freight  was  part  ot  tbe  Ion  occa-  prevented  from  ncovering  by  Mm  fac' 
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Id  specie.  It  baa  been  frequeDtly  a  vexed  point  in  tlie  diacasaionii, 
whether  the  insurer  was  holden,  if  the  memorandum  articles 
physically  existed,  though  they  were  absolutely  of  no  value.  The 
dieta  of  some  of  the  judges,  in  the  cases  referred  to,  are  in  favor 
of  the  doctrine,  that  an  extinguishment  of  the  memorandtno 
articles  in  value,  whs  equivalent  to  an  extinguishment  in  tpeeU; 

and  there  ia  much  plausible  reasoning  in  favor  of  that 
•  297   explanation  of  the  rule.     •  Lord  Ellenborough,  in  Cologan 

T.  London  AKSurance  Company,  expressed  himself  strongly 
on  the  point,  and  declared  that  it  could  not  be  less  a  total  lost 
because  the  commodity  subsisted  in  specie,  if  it  subsisted  only 
in  the  form  of  a  nuisance.  There  was  a  total  loss  of  the  thing, 
if  by  any  of  the  perils  insured  agaiiist  it  was  rendered  of  no  nse 
whatever,  although  it  might  not  be  entirely  annihilated,  (a) ' 

If  there  be  a  total  loss  of  the  voyage  by  reason  of  shipwreck, 
or  any  other  casualty,  and  there  be  no  other  means  to  forward  the 
cargo,  there  is  no  distinclson  between  the  memorandum  articles 
and  the  rest  of  the  cargo.  The  total  loss  applies  equally  to  the 
whole,  (h)  When  part  of  the  articles  in  the  memorandum  are 
totally  destroyed  by  the  perils  insured  against,  and  the  readue 

(n)  5  M*u1e  A  S.  447 ;  Parry  v.  Aberdeln.  9  B.  &  C.  411.  Mr.  B«necke  tmj*.  that 
the  pTev&lent  opinion  now  a,  that  If  the  inemorandam  articles  are,  by  na  dunigt, 
rendered  of  no  vatut,  there  1*  a  totnl  Inn,  thongh  they  ezilt  In  ipecie.  Aim)  jet  be 
puts,  and  lenves  unaniirered,  the  question,  whether,  it  a  cargo  of  flsh,  rained  at  100 
pounds,  be  entirely  rotten,  and  can  be  sold  for  one  shilling,  for  maonre,  la  that 
deemed  of  any  value?  Benecke  on  Indemnity,  370.  He  might  hare  anfim«d  ta 
the  negative,  for  the  cargo  was  of  no  value  as  flsh,  or  in  contemplation  of  the  ooo- 

{h\  Manning  p.  ffewnham,  Condy's  Marshall.  6S6;  Cologan  a.  London  AsitiraMe 
Company,  6  Maule  &  S.  447 ;  Horean  c.  United  States  Ins.  Company,  I  Wliealin. 
219 ;  Hsftgrath  r.  Church,  1  Caines,  214.  And  see  Phillips  on  Insurance,  ii.  407-610. 
2d  ed.,  where  the  case*  are  collected  and  stated ;  Poole  ti.  Prolection  Ins.  Co.,  14  Conii. 
47.  The  French  Code,  art  409,  ezempta  tho  Insurer,  under  the  clause. ^wyroa  oaer- 
agt  for  all  partial  loiie«,  exeepi  in  eata  miieh  autAonts  on  lAanAmmtHl ;  and  in  audt 
cases  the  insurer  has  the  option  between  the  abandonment  and  the  claim  for  ftverafe 

that  there  are  articles  of  wholly  differ-  lotnred  In  one  raluatlfln  on  board  ■  cer 

eat  species  which  have  not  been  totally  tain  ship,  are  tninMhlpped  In  k  cue  tJ 

lost.    Sillnway  v.  Neptune  Ins.  Co.,  IS  necessity  Into  two  vessels  by  the  siuuter. 

Gniy.  73,  86 ;  Wilkinson  r.  Hyde,  3  0.  B.  a  total  loss  of  the  cargo  of  one  of  tb«B 

N.  a.  30,  45;  Duff  n.  Mackende,  ib.  IS;  can  be  recovered  for.    Pierce  v.  CoIhb- 

Wallerstein  ■>.  Columbian  Ins.  Co.,  44  N.  blan  Ina.  Co.,  14  Allen,  880. 
T.  204, 210.    Bo  If  goodB  of  one  Und,  and        >  Se«  390,  n.  1. 
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remain  partially  damped,  it  has  been  a  ybtj  ansettled  question, 

whether  the  insured  was  entitled  to  recover  fot  the  part  so  totally 

lost.    The  case  of  2>avj/  t.  Mi^ford  (e)  is  a  strong  deter- 

minatiou  in  favor  of  the  *  recovery.     It  was  said  that  there  *  298 

vaa  no  case,  nor  no  reasoo  to  maintain,  that  where  the 

least  particle  of  the  thing  insured  subsisted  in  specie,  though 

tbe  greater  part  was  actually  destroyed,  the  insured  should  Iw 

precluded  from  recovering  the  value  of  that  which  was  totally 

lost.     The  langui^e  of  some  of  the  judges,  afterwards,  in  Cologan 

V.  London  Atntranee  Company,  (a)  -was  to  the  »ame  effect    But 

in  opposition  to  that  doctrine,  we  have  the  case  of  Hedburg  v. 

Pearaon,  (6)   in  which  the  hogsheads  of  sugar  covered  hy   the 

memorandum  were  saved,  but  the  greater  part  of  the  loaves  in 

each  hogshead  were  washed  out  and  destroyed  hy  a  peril  of  the 

sea,  and  yet  it  was  held  to  be  only  an  average   loss,  and   the 

insurer   wholly   dischai^ed.     So  in  Chterlain  v.    Col.  Inmrance 

Company,  (<;)  part  of  the  memorandum  articles  (and  which  were 

distinct  kinds  of  provisions,  and  specifically  enumerated  in  the 

policy)  were  lost  by  shipwreck,  and  the  insured  was  not  allowed 

to  recover,  on  the  ground  that  the  insurance  was  upon  so  much 

cargo  as  an  integral  subject,  and  the  insurer  was  not  liable  for 

any    particnlar   item,   though   it   was   totally    lost.     The   court 

referred  to  several  decisions  in  the  French  tribunals,  as  reported 

by  Kmerigon,  (rf)  and  to  the  doctrine  of  that  writer  by  which  it 

appears,  that  in  France,  under  the  clause   free  of  avenge,  the 

insurer  is  not  holden,  though  part  of  the  subject  insured  be  totally 

destroyed.     The  principle  is,  that  the  parties  have  a  right  to  make 

their  own  contracts,  and  if  the  contract  be  lawful,  it  becomes  a 

law  to  the  court ;  and  it  would  introduce  uncertunty  and  con- 

/usioD  to  undertake  to  modify  the  contract  (as  they  do  in  Italy, 

under  this  very  clause)  («)  upon  assumed  principles  of  equity. 

The  cases  of  Biapt  v.  The  Chetapeake  Inturance  Company, 

Morean   v.   The  *  United  State*   Jruurance  Company,  and   *  299 

jf  Sumphrey*  v.  The  Union  Inaurance   Company  (a)  have 

istablished  the  same  rule,  that  the  underwriter  pays  nothing  if 

(el   16EMt.fiGB 

(a)   S  M«.ule  t  B.  447.  ft)  7  TsodL  164. 

(e)    7  JcAiM.  W.  (d)  1  EnMTlgan,  (ta2-4niX 

(g)  Tmrgm,  c  SB,  Dole  18;  Cuangii,  Diae.  47,  n.  10. 

fa)   7  Crmnch,(16;  lWliMtcMi,21S,227,Mi(«;8UaM«,4a0. 

wi^  «ii-a8  [488] 
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the  loss  of  the  raemontodsm  articles  be  partial  and  not  toUl; 
nnd  it  is  partial  only  when  part  of  the  cargo  arrives  in  Eafet;, 
however  deteriorated  in  valae,  tiiough  another  part  of  the  cugo 
had  been  wholly  destroyed  by  disasters  on  the  voyage.  Tliis 
may  now  be  considered  as  the  settled  law  of  this  country  on  the 
subject.  (J) 

The  French  law  requires  that  goods,  subject  by  their  natun 
to  particular  detriment  or  diminution,  be  specified  in  the  policy; 
otherwise  the  insarer  is  not  lialile  for  the  losses  which  may  hap- 
pen to  those  articles,  unless  the  insured  was  ignorant  of  thenatuie 
cf  the  cargo  at  the  time  the  contract  was  made,  (c)  This  is  t 
valuable  rule,  calculated  to  guard  i^ainst  dispute  and  imposition. 

4.  ( (y  the  wual  peril*  covered  by  the  poUei/.')  —  It  will  not  be 
necessary,  nor  will  this  course  of  instruction  permit  me  to  do 
more  than  take  notice  of  a  few  of  the  prominent  perils  which 
nccompany  the  voy^e,  and  surround  it  with  danger.  The  gen- 
eral and  sweeping  clause  in  the  policy  which  follows  the  list  of 
enumemted  perils,  "  and  of  all  other  perils,  losses,  and  misftHtenes. 
to  the  hurt,  detriment,  or  damage  of  the  goods,  ship,  Ac,"  cover 
Other  cases  of  marine  dam^e  of  the  like  kind  with  those  spei^all; 
enumerated,  and  occasioned  by  ramilar  causes.  (t2)  > 

The  ignorance  or  inattention  of  the  master  or  mariners  is  not 
one  of  the  perils  of  the  sea.  (e)     Those  words  apply  to  ^t 

*  800   *  those  natural  perils  and  operations  of  the  elements  which 

occur   without  the   intervention   of  human  agency,  and 

(&)  Wadiworth  r.  Padflc  Int.  Companj,  4  Wend.  33.  In  tbti  oue  U  waa  de^M 
thftt  the  underwriter  wai  not  >n(weTBble  for  a  partial  Iom  on  raemorandum  mnidf^ 
except  for  general  krerage.  unless  there  be  a  iotai  lou  a/ the  wkoU  at  the  parttcolH 
specie*,  whether  the  particular  article  be  ihlpped  in  bulk,  or  in  wpante  boxctw 
package*.  So,  Id  Brooke  v.  Lonisiana  In*.  Company,  IT  Martin,  63Q,  wb0«  At 
iniurance  wm  of  a  cargo  ot  mule*  a*  memorandum  articlea,  it  wai  held  tliat  dv* 
miiit  be  a  phyeical  total  toss  of  the  whole  nqmber  Insnred,  to  anthoriie  k  racorsrj- 
See  16  Martin,  040,  631,  ditcotifoni  on  the  same  case ;  and  Insurance  COmpaiQ  r 
Itinnd,  9  Dana,  1G6.  to  b.  r. 

(r)  Ord.  de  la  Har.  tit  Des  Asa.  art  SI ;  Code  do  Commenw,  art  366. 

(</)  Cnllen  «.  BnUer,  6  Haule  &  a  401. 

M  Pothler,  h.  t,  n.  04;  Gregson  s.  Oilbert,  Park  on  Iniurance,  83;  Lodwkbc 
Ohio  Ins.  Compan;,  G  Ohio,  4S3. 

■  DaTtdson  e.  Runuind,  L.  R.  4  C.  P.  Mok*  t>.  Son  HnL  Ina.  Co„  1  Dwn,  ISa. 

117, 120;  staled  ;ml,  a02,  D.  1 ;  Pahner  D.  172.    As  to  what  are  perils  d  tlt«  mh. 

Najlor,  10  Esch.  883 ;  HoDongaheJa  In*.  *m  Dent  *.  Smith,  L.  IL  4  Q.  &.  414. 
Oo.  a.  Chester.  43  Pemi.  St.  491,  494; 
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vhich  Che  pradenoe  of  man  could  not  foresee,  dot  hie  streDgth 
rctii«t.  Qood  fato  oontingit,  et  cuivia  patrifamilias,  quamvia  dili- 
geatissimo  poasit  contingere.  The  imprudence,  or  want  of  skill  iu 
Uie  ouster,  maj  have  been  unfoieseea,  but  it  is  not  a  fortuitons 
erent.  (a)  >  The  ioBorer  nsdertafces  only  to  indemnify  against 
eitraordioaiy  perils  of  the  sea,  and  not  gainst  those  ordinary 

(a)  In  Stracchs,  Gloua,  22,  nun*  forlm'lut  Is  defined  to  be  aeeidau,  gned  per  eoMo- 
Hem,  emrain  c(  dSiga^am  mentit  humana  tailari  nen  pelaL  Santera*,  de  Alt.  part  3, 
B.  Si,  addt,  vbi  dUigaitiainua  pracavintl,  tt  pnoidiitel  lUn  dicihir  preprit  catiajhrtiulia. 
la  AndrpiTi  e.  Eatex  Marine  In*.  Conpan]',  8  Maeoa,  20,  and  In  tbe  ca«e  of  Cam- 
■unn  B.  N.  Y.  NMiooal  Ins.  Company,  tried  in  the  Saperior  Court  In  New  Torfe,  ia 
December,  1834,  It  wat  held  tn  be  an  ontettled  question,  whether  a  lou  proceeding 
frum  tbe  negUgemot  of  the  captain  would  affect  (he  policy  ai  fully  ai  fraud ;  and  the 
proper  rale  wai  eoggeited  by  Oakley,  J.,  to  be,  that  the  oegleet  of  the  captain  to  uae 
IhoM  precaatiom  againet  damage,  which  a  prudent  otao  would  have  Died  under  likt 
dramilana*,  would  be  a  case  of  grou  negligence,  within  the  meaning  of  the  law.  In 
the  caae  of  Bolton  e.  American  Ins.  CompaDy,  tried  In  the  Superior  Court  of  New 
York,  before  Ch.  J.  Jooea,  (NoTember,  1836,)  it  wai  held,  that  tlie  nnderwrlters  were 
liabie  for  a  Ion  arieing,  not  from  negligence  merely,  but  from  groit  negligence  by  the 
■Baiter.  But  it  ii  very  difflcult  to  draw  the  line  of  distinction  between  the  caiei 
where  gron  negligence  ends  and  ordinary  negligence  begin*,  or  to  distinguish  between 
pare  accident  and  accident  from  negligence.  The  courts  seem  to  be  approximating 
in  effect  to  the  French  meaning  of  banatry,  for  they  hold,  that  in  a  case  not  amount- 
ing to  barratry  within  the  meaning  of 'the  English  law,  il  the  proximate  caose  of  the 
tOM  be  a  peril  enumerated,  the  ioaurer  is  liable,  thoagh  the  remote  cause  of  that  loet 
WM  the  negligence  of  the  master  or  crew.  Shore  v.  Bentall,  1  B.  kC.  796.  n. ;  Bnak 
•.  Royal  £zuhaDge  Ass.  Company,  2  B.  It  Aid.  73 ;  Walker  r.  Maltland.  6  B.  &  Aid. 
171 1  Biahop  c  Pentland,  T  B.  &  C.  219 ;  Redman  t>.  Wilson.  14  M.  k  W.  470.  In  thy 
laM  caae,  tbe  immediate  cause  of  tbe  lose  was  a  peril  of  the  sea,  thoagh  the  want  of 
aeaworthinesa  and  the  cauae  of  the  loss  was  remotely  the  negligence  In  tbe  loading 
of  tb«  TeaaeL  PaUpaco  Ins.  Company  e.  Coulter,  8  Peters,  3'22.  See  also  infra, 
p.  307,  note,  and  S  Sumner,  200.  In  Copeland  e.  N.  E.  Marine  Ini.  Co.,  8  Met.  483, 
k  waa  decided,  after  great  consideration,  that  If  a  vesael  be  seaworthy  when  tbe 
Kijage  commencea,  and  the  master  afterwards  becomes  incompetent  from  miscon- 
4iict,  Mtd  the  vessel  be  lost  for  that  cause,  the  insurer  was  still  held  liable.  Parke, 
Baroa,  in  IMzon  n.  Sadler,  6  U.  &  W.  406;  Bbore  v.  BenUll,  note  to  7  B.  ft  C.  798, 
•■  r.,  aaannoing  tbe  act  was  not  barratrotis. 

It  «*•  declared,  in  the  American  Ina  Co.  r.  Bryan,  2S  Wend.  S6S,  that  in  the  eaae 
of  *D  fawarancv  agabist  barratry  of  the  master  and  mariners,  the  aMured  is  entitled  to' 
recover  if  tbe  loss  happened  by  tiefr,  without  proving  doe  diligence  and  tkill  on  the 
part  at  the  masler.  The  burden  of  proof  of  negligence,  not  barratrmis  In  itself,  and 
yvt  otM^Dg  the  toes.  It  on  the  Imtirer,  if  be  claims  to  be  exeoied  from  Itablttty 
on  the  groirad  of  the  negligence  or  want  of  skill  of  the  masler  or  mailneri.  Bot 
ka  Pemn  «■  Protection  Ins.  Co.,  II  Ohio,  147,  negUgeMe  ia  the  agenu  of  the  bi- 
aured  wa4  bdd  to  be  i»  defence  to  tbe  insurer. 

1  P«m,  8in,  B.  L    Other  ease*  on  tha     Magotia  v.  Bultemer,  11  C.  B.  STS ;  Fat- 

difr«>«acet>etween  ordinary  wear  andlaar    eraoa  *.  Harrb,  1  Best  A  8m.  886. 
••d  aocidcnU  covered  by  the  pt>li<7  are 
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ones  to  wliicb  every  ship  most  inevitably  be  exposed ;  but  itis 
often  difficult  to  discriminate  between  dami^e  occasioned  by  the 
ordinary  service  of  the  voyf^,  and  which  fulls  upon  the  owner, 
and  by  a  peril  of  the  uea,  for  which  the  iueurer  is  responsible. 
Damf^es  resulting  from  the  ordinary  employment  of  the  ship,  oi 
the  inherent  infirmity  of  the  article,  as  the  loss  of  an  anchor  bj 
the  friction  of  the  rocks,  or  the  wear  and  tear  of  the  equipment 
of  the  ship,  or  her  destruction  by  worms,  or  the  diminutioa  of 
liquids  by  the  ordinary  leaki^e  to  which  they  are  natunllj 
subject,  or  hemp  taking  fire  in  a  state  of  efferreitGence,  may  be 
mentioned  as  instances  of  losses  which  are  not  within  the  policj, 
because  they  are  not  losses  attributaiile  to  a  easut  fortuitua.  (b) 
It  has  even  been  a  vexed  question,  whether  damage  done  to  ■ 
ship  by  rats  was  among  the  casualties  comprehended  under  peiib 
of  the  sea,  and  the  authorities  are  much  divided  on  the  qaestion. 

The  better  opinion  would,  however,  seem  to  be,  that  the 
*  801    insurer  *  ia  not  liable  for  this  sort  of  damage,  because  it 

arises  from  the  negligence  of  the  common  carrier,  .and  it 
may  be  prevented  by  due  care,  and  is  within  the  control  of 
human   prudence   and  sagacity,  (a)  ^ 

(fr)  Talin,  ii.  81 ;  Pothler,  dn  Aii.  n.  68;  1  Emerigon.  390 ;  Rahl  v.  Pwr,  1  Eq^ 
444;  Martin  o.  Salem  Marine  Ins  Compan;,  2  Mau.  420;  Boji  v.  Dubcria,  8  Cm^ 
183.  Mr.  Phillipa,  In  liii  Treatiae  on  Inianncp,  I.  6S9,  *eiT  properij'  »dd«,  IbU 
if  the  injury  to  the  ship  bj  wonot  arow  from  the  loaa,  b^  a  we*  peril,  «f  Ik* 
protection  of  tiie  copper  sheathing,  the  iunrer  ma^  rcaaonably  Iw  ehatfed.  Bat 
If  the  loaa  of  the  aheathlng  migbl  hare  been  repaired,  before  lbs  renel  beraM 
eipoaed  to  the  action  of  the  wormB,  It  irai  an  act  of  negligence  in  the  maiUr, 
irhicb  wonld  exonerate  the  anderwrlter.  Hazard  v.  N.  E.  Marine  los.  Compaaj, 
1  Sumner,  218.  The  inaurer  la  liable  for  all  accident*  arising  from  anj  eztmordwoj 
drcumstances  or  cause,  and  not  from  the  inherent  veaknesa  or  ordinarj  wear  a*d 
tear  of  the  TCiael.  Potter  v.  Suffolk  Int.  Company,  2  Snmner,  197 ;  Fletcher  » 
Inglis.  2  B.  &  Aid.  316.  In  the  case  of  McCargo  r.  Merchants'  Ins.  Co.,  before  the 
Sapreme  Court  of  Lonlilaaa,  Febraary,  1M6,  |10  Bob.  (La.)  834,]  It  was  held,  that 
in  a  policy  OQ  a  cargo  of  slftTea,  the  Intnrer  is  not  liable  for  a  toss  from  an  imurre* 
Yion  or  mutiny  of  the  ilaTei,  aniess  there  waa  an  erpnu  assumption  of  risk  finm  at 
Insurrertlon,  for  that  arises  from  the  inherent  vice  of  the  snbject  insured ;  and  tins 
was  held  to  be  the  English  Uw.  II  wm  tlie  case  of  the  Creole,  and  the  policy  stated 
that  the  iuBONr  should  Dot  be  liable  "for  tnicide,  deaertlon,  or  natural  death,  bit 
chiefly  for  the  risk  of  detention,  captore,  aod  seianre  of  foreign  power." 

(a)  Dale  v.  Hall,  1  Wila.281;  Unater  d.  PotU,  4  Camp.  203;  Aymar  B.A««r, 

>  LaTeronl  d.  Drnry.  8  Ezoh.  166  (see  port  is  Uable  to  all  the  re«paiiithiIitiM  «f 

Kay  V.  Wheeler,  L.  R.  2  C.  P.  S02,  whera  a  oomman  carrier  U  expteasly  Uft  opea): 

the  question  whether  tlM  owimt  of  a  ship  <Ma,  217,  n.  1. 
mdiug  between  a  foreign  aod  an  "'■"g'"'* 
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When  a  mis^ng  vessel  fihall  be  presumed  to  have  perished  hj 
a  peril  of  the  sea  depends  upon  circumstanoes,  and  there  is  do 
precise  time  fixed  by  the  English  law.  (i)  In  the  French  law,,  a 
Tessel  not  heard  from  is  presumed  to  be  lost  after  the  expiration 
of  one  year  in  ordinary  voyages,  and  of  two  years  in  long  ones,  (c) 
The  ordinancea  of  foreign  states  have  been  very  arbitrary  on  this 
point.  Thus,  by  the  ordinance  of  Hamburg,  a  ship  was  presumed 
to  be  lost,  if  bound  to  any  place  in  Europe,  and  not  heard  from 
in  three  moatba  ;  and  by  the  Recopilaclon  des  Loyes  de  Indias,  in 
Spain,  if  a  vessel  which  goes  to  the  ladies  ia  not  heard  from 
within  a  year  and  a  half,  it  is  presumed  to  be  lost.  (<I)  In  the 
case  of  missing  vessels,  the  loss  ia  presumed  to  have  happened 
immediately  after  the  date  of  the  last  news ;  eo  that  if  an  insur- 
ance be  for  three  months,  and  the  vessel  not  being  heard  from, 
a  farther  insurance  is  made  for  a  year,  and  the  vessel 
*  is  never  heard  from,  in  that  caae  the  fii-st  Insurer  pays  *  802 
the  loss,  (a) 

What  degree  of  peril  changes  it  from  an  ordinary  to  an  extraor- 
dinary  character,  so  as  to  bring  it  within  the  stipulation  of  indem- 
nity, is  frequently  a  perplexing  question,  to  be  determined  by  the 
circumstances  of  the  particular  case.  And  to  prevent  uncertainty 
and  dispute,  it  ia  a  settled  rule,  that  the  peril,  whatever  it  may  be, 
npoD  which  the  policy  attaches,  must  be  the  proximate,  and  not 
the  remote,  cause  of  the  loss.  Causa  prozlma  non  remota  specta- 
tur  (i')  ^    If  a  ship  be  driven  ashore  by  the  wind,  and  in  that 

0  Cowen,  260;  Koccnj,  de  Au,  a.  4B ;  Cleinic,  sur  le  Qnidon,  c.  6,  art.  8,  tad  Emeri- 
goa,  I.  077,  378,  who  dlei  the  Dig.  IS.  2.  IS.  B,  and  CBwre^s,  Straccha,  Ssntema, 
Karickc,  and  Targa  ma;  all  be  coDiidered  as  maintBining  the  principle  tliat  the 
owner,  and  not  Ibe  inaurer,  !■  holden  lor  an  Injury  by  rati  j  and  the  only  cbi«  that  I 
hare  met  with  directly  to  the  contrary  is  Gairlguea  v.  Coxe,  1  Bino.  SOS.  The  opia> 
kn  of  Sanlema,  de  Ala.  pL  4,  □.  31,  32,  !■  not  consistent  with  his  own  prindpiet; 
for,  wbile  he  admits  that  an  injniy  by  rati  cannot  properly  come  imder  the  name  of 
tarn  JvrluituM  ;  magit  at  itnpn>viiitM  provenieni  ex  aileria*  adpa,  gaamfirluilat,  he  still 
coDclndes  it  to  be  a  peril  generally  and  absolutely  assnmed,  when  not  controlled  by 

lb)  Green  v.  Brown,  Strange,  1199 1  Brown  d.  Kcilson,  1  Calnei,  626  i  Gordon  v.    ' 
Bowse,  2  Johns.  160;  Hoiutman  n.  Tlwroton,  Bott,  N.  P.  212. 
(c)  Code  dc  Commerce,  art.  3TG. 

id)  I  Hageni,  69,  90;  buUtutes  of  the  QtU  Law  of  Spain,  b.  2,  ttt  IT,  C.  1. 
(a)  Boniaj.Paty,  It.  246. 
(fr)  Walker  d.  Haitland,  5  B.  A  Aid.  17L     It  Is  upon  the  principle  men^oned  b 

1  CntapnaimaiuMrtmela^Kelanr.—  are  Innides  v.  Universal  M.  Ins.  Co, 
(a)  IiMtanoea  in  wbkh  this  U  ap^ied    14  C.  B.  >.  t.  260;  Handen  v.  Qty  & 
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situation  be  capttired  by  an  enemy,  the  loaa  is  to  be  impnted  (o 
the  capture,  and  not  to  the  strauding.  (c)     When  a  partial  loaa  it 

the  text,  that  the  ituorer  on  goodi  b  not  Uable  when  thej-  are  aold  bj  tbe  ap- 
tain  of  a  ihip  to  defray  tlie  eipeiuei  of  repairi,  renderod  Decesiaiy  bj  atempoL 
Powell  *.  Oodgeon,  6  Haule  &  S.  431;  Sarquy  v.  Qotwoo,  4  Bing.  ISl.  DamagM 
to  another  lenel  b/  oojliiiou,  In  which  the  tobkI  inaored,  acconlioc  to  tbe  adaa- 
ralty  rule,  in  a  caie  of  mutual  enor,  wai  bonnd  to  bear  half  the  dwnage,  wot 
held  bj  the  K.  B.  not  chargeable  upon  the  ininrer,  for  the  pram'mila  Injnij  it 
frbat  the  innirer  haa  to  luitaln,  and  not  what  tiie  »hip  has  to  paj  for  damagt) 
to  another,  bj  an  accident  remote  and  tnddentaL  DeVanx  b.  BalTador,  4  Ad- 1 KL 
420.  Thia  deciaion  wa«  examined  and  qaettioDcd  hj  Mr.  Juttlce  Sutrj,  in  tbe  cut 
of  Feten  o.  Warren  Ina.  Co.,  in  the  C.  C.  U.  S.  for  Husachoietu,  in  October,  1891, 
3  Sumner,  SBO;  1  Story,  463;  t^  Peten.  W,|  a.  C.  In  thli  ca«e  it  waa  held  thatia 
accidental  colliaion  with  a  foreign  Teasel  wa«  not  a  caae  of  general  artrage  bj  tke 
Astericaolaw,  nnlcw  tbeloubeaMcriBcerolaDtaril;  Incuned  for  tbe  canuDoa  bew' 
fit.  2  Phillips  on  InBUraQce,2d  ed.  181-190.  In  that  caae  ihetbip  Paragon  came ta 
collltton  in  the  river  Ellie  with  the  Oalliot  Franc  Anna,  and  «unk  her ;  no  fault  oe 
rilher  Bide.  Tlie  Marine  Court  at  Hamburg  apportioned  one  half  of  tbe  loaa  apoo  the 
Paragon,  which  the  maiter  wM  compelled  Co  paj,  and  for  wlilch  tbe  underwiileta  wen 
heldliable,on  the  ground  that  the  damagea  apportioned  on  tbe  Paragon  wei«adii«ct 
and  proximate  effect  of  the  colliiion.  The  great  point  in  discuuion  waa,  not  lb« 
principle  that  cauta  pnx'ima  non  rentoia  i/)«c(atur,  bnt  iU  application.  Lord  Bacoa 
(Haxlmiof  theLaw,  regnla  1)  gitea  thia  aonnd  reason  for  the  maxim,  that  "it wen 
InOnlte  for  the  law  to  coniidar  the  cauiea  of  canaei,  and  their  impolfknaawaf 
another;  therefore,  It  contenteth  ilielf  with  the  Immediate canae."  The  French codei 
and  juritta,  in  a  case  of  mere  accident  by  collision,  withoot  the  fault  of  eitha"  paitjr, 
and  where  the  damage*  are  apportioned,  declare  that  the  tnanrers  bear  the  partof  tke 
damages  which  belong  to  the  veasel  iMured  by  them.  Emerigon,  Talin,  PetUv, 
Boulaj-Palj,  and  Estrangin,  the  commentator  on  Pothler,  all  concur  in  this  mie,  and 
it  appears  to  me  that  the  decision  o(  Mr.  Justice  Story  was  well  sustained  b7  !■■* 
reasoning  and  aound  authority. 

(e)  Gr«en  u.  GImslie,  Peake,  212.  In  Hahn  s.  Corbett,  2  Bing  206,  a  ship  was 
siranded,  and  in  that  condition  captured,  and  the  praxiiKa  emua  was  held  in  that  cast 
to  be  the  ahipwreck,  and  not  tbe  capture,  as  the  former  was  a  total  loss.  So,  If  a  ship 
be  captured,  and  while  under  capture  is  destroyed  by  flie,  or  aoddent,  or  negUgeac* 
of  the  captors,  the  loss  is  attributable  to  tbe  captote,  for  the  subsequent  loss  was 
incidental,  and  a  natural  consequence  of  the  capture.  Magoun  c.  K.  E.  **»riii*  [ns. 
Co.,  J  Story,  16T. 

County  Asi.Co.,L.R.lC.  P.  !82;  Tay-  11  Foster  [81  N.  H.),23S;  miKer  ■.Ala- 
tor  ir.  Dunbar,  L.  R.  4  C.  P.  200 ;  Hontoya  gheny  County  HuL  Ins.  Co.,  9  (Bnrl 
e.  London  As*.  Co.,  8  Exch.  461 ;  Wood-  Penn.  St  470,  commented  on  by  Cat*  a 
mfF  0.  Commercial  H.  Ina.  Co.,  2  Hilton,  Hartford  F.  Ins.  Co.,  IS  III.  0T6.  See,  *• 
122;  Palmer  >.  Naylor,  10  Exeh.  3SS;  to  the  derivation  and  varion*  appUcatkas 
8  Exch.  730;  Dyer  v.  RscaUqua  F.  &  M.  of  Lord  Bacon's  maxim,  a  learned  sal 
Ins.  Co.,  63  Me.  118.  Csses  of  Are  ininr-  able  article  by  Mr.  N.  St.  John  Green,  sf 
ance  are  St.  John  v.  American  Hut.  Ins.  the  Boston  bar,  4.  Am.  I«w  Bit.  MH. 
Co.,  11  N.  T.  (1  Kern.)  616 ;  Evwett  e.  Altboogh  it  bat  led  to  errw  in  aetkH  sf 
London  Asanrance,  10  C.  B.  w.  i.  IM;  tort  and  of  eontraot  whwe  Uia  datotet 
Hnckias  v.  Peoples'  Hut   F.  Ina.  Co.,  baa  canted  the  daoMfe  *ii— rH*— *  of  If 
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followed  by  a  total  loss,  the  former  may  be  oonsidered  as  merged 
in  the  latter.    The  courts  are  not  to  be  seeking  about  for  odds 

fai«  wn>i]gfalact,itteemipecalUrl7*ppH-  wood,  14  Row.  861,  386;  Hathew*  ■. 

calrietoiDnimioeManil«<rfM>nnTW»ion  Howudliu.  Co.,lRem.(llN.  Y.)e,  16; 

lo  deuminc  In  wbkt  omm  indemDitj  ii  Atkinioo  p.  Great  Wealern  Ini.  Ca,  6 

promiaed.    M  C.  B.  ■■  •.  :S6  i  8  Hurlit  Alb.  L.  J.  SSS ;  Street  v.  Augiut*  In*. 

*a201.z'  Co.,  12  Rich.  18;  Americmn  Im.  Co.  p. 

(&)  Ntgl^eaetff  Amrad. —The lamxim  Lulej,  7  Pena  St.  (Bur)  233;  Georgia 

i*  applied  to  determliie  tha  effecta  of  th«  Ina.  &  T.  Co.  t>.  Damon,  a   Qiil,  806; 

DCKUgenca  of  the  aaaored  orhiiigenta.  Ph<Bnii  Fire  lu.  Co.  v.  Cochran,  61  Peiut- 

Thoa,  if  the  n^ligenue  of  the  maiter  and  St.  143;  Hagar  s.  N.  R.  M.  M.  In*.  Co..60 

mkriiMrt,    not    amoartlag    to    barralrj  Me.  400;  Flientati'*  Ina.  Co.  v.  Powell,  18 

(poM,  806,  n.  1),  !■  the  proximate  eaiue  of  B.  Hon.  311.    In  DaTidion  o.  Buriuuid, 

the  loaa,  it  i*  generally  admilled  that  the  L.  B.  4  C.  F.  117,  damage  to  cargo  bj 

BMDied  eannot  recoTer,  which  aeemi  to  aea-water  through  the  waate  pipe,  which 

be  oaiy  another  waj  at  aaying  that  tucli  had  been  negligentlj  left  opeo  by  llie 

negUgence  ia  not  one  of  the  perila  Inioied  oew  whlUt  the  veaael  waa  loading  in  port, 

againaL.    Oa  the  other  hand,  if  the  prox-  waa  beld  to  be  covered  by  a  policy  in  lb* 

imate  cauae  ia  a  peril  Ininred  BRainit,  it  uaual  form.    The  lou  wat  catiaed  by  a 

ii  now  tettled  that  tlie  inaarera  will  be  lia^  peril  tjutdtm  gmerii  aa  a  peril  of  the  tea, 

ble,  although  the  accident  «m  due  more  and  there  waa  thought  to  be  no  diadnction 

mnolely  to  the  negligence  of  the  crew,  between  an   accident  *o  caneed    whith 

OT  of  tb»  aaaured  hicutelf .   388,  a.  1 ;  289,  wa«  due  to  the  negligence  of  llie  crew  and 

B.  1 ;  800,  n.  (a) ;  804,  n.  (A) ;  307  and  n.  one  which  waa  dne  to  the  negligence  ol 

(a)  ;  376,  D.  1 ;  Dixon  e.  Sadler,  6  M.  ft  the  crew  of  another  Teuel.    A  peculiarly 

W  *0b,  414 ;  8  Ii.  &  W.  896 ;  Biccard  o.  happy  illnatratlon  U  f uraUhed  by  caaca  of 

Shaphetd,  14  Hootc,  P.  C.  471,  493 ;  Ar-  colliaion  due  to  the  negligence  of  the  maa- 

■iOBld,4th  ed  666,  668;  Nelaon  n.  Suflolk  ter  and  martoera  of  the  Teiael  Inaured, 

IiN.  Co.,  8  Cnah.  477,  496;  Parkhurat  t>.  whtchhaTe  been  much  diacnaaed  ainee 

Glonceater  UuL  Flih.  Ini.  Co.,  100  Haaa.  note  (A)  waa  written.    The  underwriter! 

801,  aoe :  Geneial  Hut.  Ina.  Co.  v.  Sher-  will  be  liable  (or  the  damage  done  to  the 


r^  The  maxim  eauaa  proximo,  &0.,  la  poiaible  to  fix  npou  one  aa  the  prime 

not  thought  very  beipfU  by  Lord  Black-  eKcienl  cauae,  and  to  regard  the  rett  aa 

bum  ID  Innan  Stearaahlp  Co.  v.  BiachofC,  inddeotal,  and  it  i*  to  the  flnt  alone  that 

7  App.  Caa.  670,  68a     Aa  tuled   auto,  the  law  hraka.     Dudgeon  d.  Fembnke, 

aM,n.l.zi,{tiaaqueationof  fact  in  each  2  App.  Caa.  384;  Inman  Steamihip  Co.k 

«•••  what  ia  in  legal  contemplation  to  be  BiaclioO,  n^ra ;  Inaurance  Co.  e.  Boon, 

eonaidncd  the  cauae  of  the  dxmage ;  and  96  U.  &  117 ;    N.  T.,  &c  Eapreaa  Co.  a. 

thia  qoeation  ia  for  tb«  Jury.    Tlie  que*-  Trader*',  £c.  In*.  Co.,  1S2   Maaa.  877; 

tion  ia  not  which  caute  is  neareat  in  lime,  a.  c.  12  Ina-  L.  J.  706;  Milwaukee,  As. 

bot  which  may  fkirlj  be  regarded  aa  the  B.  B.  Co.  v.  Kellogg,  94  U.  8. 469 ;  Porta- 

t^Eciaat  canae  producing  the  loia>   It  may  mouth  Ina.Co.  n.  Beynolda,82  Gratt.618; 

be  donbced  whether  much  la  added  to  tliii  Waabbnm  v.  Fannen'  Ina.  Co.,  2  Fed. 

■tateiaent  by  philoaophicol  apeculatlona  Bep.  804;  Waahburn  i>.  Miami  Valley 

abom   anun  pnxima  and  mtua  reMota.  In*.  Ca,  lb.  083.   Tlie  rule  haa  been  held 

Tb«rc  will  alwaya  b«  many  cauaea  con-  not  to  an>ly  lo  a  oaae  of  barratry.    C017 

iiibatlog  to  any  tnat,  but  U  U  ncttaUy  v.  Burr,  8  App.  Caa.  808. 
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and  ends  of  previous  partihl  Ioseos,  when  there  is  &d  overrhelm- 
ii^  cause  of  loss  which  swallows  up  the  whole  sabject-matter.  (d) 

(if)  LiTie  ».  Jbdwd,  13  Eut,  M8. 

tMored  Tpuel,  becaiue  tlut  1*  dlrecUj  of  mn  enein; ;  while  in  the  latter  tbe  Mf 

OKued  b;  the  colliiioa;  but  according  to  bdiI  cargo  were  a  total  Ion  bebnecaptan; 

tbe  weight  of  anthoriiy  tiiey  are  not  liable  tlia   ihip  wu  totally  diiabled  and  tht 

for  Ihe  amount  the  iniured  owner  ii  com-  goodt  would  have  been  lost  in  tbe  Ma,  if 

pelled  to  pa7  the  other  tcskI,  be«aiue  hii  they  had  nol  been   earned  off  by  tlie 

obllpiUon  to  pay  doet  not  flow  directly  enemy.    See  tilto  Painter  v.  Naytor,  10 

from  the  peril  alone,  but  only  from  that  Ezcli.  382.     In  an  intermediate  caae,  tha 

Id  conjunction  with  hia  own  or  liii  ler-  insaren  were  held  liable  for  tbe  porlioo 

vant't  negligence.    General  Mut.  Ini.  Co.  of  thecargoneceaaarilyioitby  tbeitraad- 

D.  Sherwood,  14  How.  361.  384;  Mathewi  ing,  but  not  liable  for  what  waaaaTed,w 

>.  Howardlni.  Co..l  Eem.  (lllf.r.}));  for  what  would  hare   been    land  by 

Street  f.  Augu«ta  Ini.  Co.,  12  Itich.  (S.  United  Statei  wrecken  if  they  had  not 

C.)  13;  lonidei  c.  Unir.  Har.  Ini.  Co.,  14  been  prevented  by  Confederate  tntoja, 

C.  B.  H.  i.  2&9,  290,  291 ;  Xeoos  v.  Fox,  the  policy  containing  a  warranty  agaiut 

L.  R.  S  C.  P.  630, 636 ;  4  id,  066.     Centra,  aU  conicquencei  of  hostility,    looidn  n 

Nel«Mi  V.  Snflolk  Ini.  Co.,  8  Ciuh.  477 ;  UnlT.  Har.  Ina.  Co.,  14  C.  B.  v.  8.  tU 

Blanchard  n.  Equitable  Safety  Ini.  Co.,  (ThU  cat*  alio  ihowa  that  tbe  muim 

13  Allen,  896.  appUei  not  only  to  the  contract  of  ioini^ 

(c)  CoBcmring   Cauttt,  —  It  muit  be  ance,  but  to  the  eiceplioni,  (be  wordi  of 

obterved,  however,  that  the  IniDren  could  which  are  conitmed  a*  they  wonid  tx  if 

not  avoid  paying  tlie  lait  mentioned  lum  the  anuredliadreinanred  hia  cargo  agaiait 

on  the  itrenglh  of  tlie  rule  ookki  ;iraziiiu  the  perils  excepted  by  tbe  warranty.    tb> 

alone,  ai  the  negligence  of  tbe  aMui«d  28&    But  an  opposite  opinion  ii  eiprc*Md 

and  the  lea  peril  were  concurring  and  on  the  latter  point  in  St.  Jolin  e.  Amerkaa 

equally  proximate   cauiet  of    the   loai.  Mut.  Ini.  Co.,  11  N.  T.  &16;  luonaet 

Other  initimces  of  whlcli  the  lame  li  trne  Co.  k.  Traniportation  Co.,  13  Wall.  IH 

may  be  found,  althongh  they  are  not  very  200.) 

(ummon.     Currie  d.  Bombay  Native  Ini.  (s)  Partial  fillomai  hg   Tdal  Ltm.— 

Co.,  L.  R.  3  P.  C.  72.    When  a  colliiioa  Livie  n.  Janion,  which  ii  cited  by  Om 

brought  on  a  Are  and  both  liTnnltaneouily  author  to  the  effect  of  a  total  loti  follow- 

dlddaiiiage,butthedirecl  consequence*  of  ing  a  partial  Ion,  ii  condemned  in  1  Fliil- 

tbe  fire  could  be  diicriminated  from  thoie  lipi  on  Ini.  j  1136,  but  ia  explained  and 

of  which  the  coUiiionwai  the  caii*a;ffoz-  upheld  in  England,  14  C.  B.  k.  a  294; 

I'ma,  the  liability  of  iniuren  agaimt  fire  Lidgett  n.  Sectclan,  L.  R.  4  C.  P.  6I^8K. 

wai  eocily  ascertained  by  tbe  ordinary  Intlieiattercaseltiiiaid thatif  tbenndH' 

rale.     Ininrance  Co.  t>.  Traniportation  writer  pay*  the  total  loas,  he  payi  all  be 

Co.,  18  Wall.  194,  afflrming  a.  o.  6  Blatchf .  ha*  agreed  to,  except  nnder  tlie  iidDg  and 

341;  84  Conn.  661.  laboring  clauK.     If,  during  the  caricocy 

(if)  The  maxim  lufflcei  for  the  wlution  of  the  policy,  and  after  a  partial  Iom  wkM 

of  Green  D.  Elmilie,  and  Halm  n.  Corbett,  baa  not  been  repaired,  tbe  veatel  ii  totally 

referred  to  in  note  [c],  nhich  are  diilln-  lo«t  by  a  peril  excepted  ontof  tbepoUcy, 

gniabed  by  Ihe  fact  that  In  the  former  the  in  rfvpect  of  which  the  owner  wai  Ui 

thip  waa  not  hurt  by  the  stranding,  and  own  Iniurer,  the  nnderwritermattbecao- 

wonld  have  been  in  perfect  safety  had  it  lidered  by  the  termi  of  the  coottact  to  be 

been  driven  on  any  other  coaat  but  that  in  lb«  saute  puaitloo  ai  if  lia  bad  lo  In- 
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So,  on  the  other  Itand,  if  the  first  loss  be  distinct  and  total,  and 
be  followed  by  abaiidonment,  the  rights  of  the  parties  are  fixed* 
and  the  courts  are  not  to  cast  theii*  eyes  forward  to  see  what 
further  perils  awaited  ihe  property.  («) 

By  the  rule  and  pt-aclioe  in  the  United  Stiites,  the  wages  and 
proTiiiions  of  the  crew  during  the  necessary  detention  of  the  ves- 
sel  for  repairs  requisite  in  the  course  of  the  voyage,  by  reaaon 
of  perils  insured  gainst,  are  considered  as  included  in 
the  perils  of  the  sea,  and  made  chai^eable  upon  *  the  *  808 
insurer ;  (a)  and  we  have  already  seen  (6)  how  far  wages 
and  provisions  constitute  au  item  of  general  average  in  the  cases  of 
capture,  embargo,  or  detention.  But  I  cannot  undertake  to  specify 
more  particularly  the  various  kinds  of  losses  which  are  deemed  to 
be  covered  by  the  general  stipulation  to  Indemnify  against  perils 
of  the  sea.  Many  subtle  distinctions  have  been  raised  and  dis- 
cussed in  the  books  on  this  point,  and  several  of  them  have  been 
stated  or  referred  to  by  Mr.  Phillips,  (f) 

The  enumerated  perils  of  tiie  oeA,pirate»,  rovers,  thievet,  include 
the  wrongful  and  violent  acts  of  individuals,  whether  in  the  open 
character  of  felons,  or  in  the  character  of  a  mob,  or  as  a  mutinous 
crew,  or  as  plunderers  of  shipwrecked  goods  on  shore,  (i)     The 

(e)  Schieflelin  d.  K.  T.  Id*.  Company,  0  John*.  ST. 

(a]  Wkldea  v.  Le  Boy,  2  Cftlne«,  263 ;  Barker  v.  F)KBniz  Iiu.  Compkn;,  6  John*. 
307 ;  Fadelford  e.  Bmrdman,  4  Hau.  648 ;  Clark  v.  United  Fire  and  Marine  Ins.  Com- 
pany,  T  HaM.  365.  [Coaira,  May  o.  Delaware  Idi.  Co.,  19  Penn.  St.  312.)  In  Onz- 
«aai  D.  CinciDnsti  Ini.  Company,  0  Ohio,  73,  it  waa  held  that,  in  a  policy  on  tlnie,  the 
iiuarer  was  not  liable  for  the  wagei  of  the  crew,  white  the  reuel  ii  itranded  within 
the  time.  The  wages  were  conaidered  to  be  the  ordinary  expense.  Webb  d.  Protec 
Ina.  Company,  ib.  456,  B.  p.  But  in  the  caae  of  Potter  v.  The  Ocean  Ini.  Company, 
3  Sumner,  27,  3aA]fe  Story  held  that  it  maile  no  difference  in  the  application  of  the 
principle,  tliat  the  wages  and  provisions  of  the  crew,  while  the  vessel  went  into  port 
(o  repair,  constituted  a  general  average,  wheo  the  iosurance  was  on  time ;  nor  that 
there  happened  to  be  no  cai^  on  board,  and  consequently  no  contribution  by  cargo 
or  freight.  The  principle  calling  for  a  general  average  existed,  when  there  waa  a 
oomnKM)  tacrifice  for  the  benefit  of  all. 

(b)  Sa/TU,  2Sa. 

(e)  Fhlllips's  Treatise  on  Insannce,  i.  6S6-«4T. 

(i/)  NeaMlt  e.  Lushington,  4  T.  R.  788 ;  Brown  v.  Smith,  1  Dow,  S49 ;  Bondrett 
p.  Heatigg,  Holt.  N.  P.  H8;  IPalmer  v. Naylor,  10  Eich.  382 ;  8  Eich.  730.)    Pirates, 

anred  and  paid  for  a  total  loss,  and  there    and  the  doctrine  of  merger  I*  not  extended 
Ik  no  cbiim  against  him  for  a  partial  toss,     to  a  total  destmction  of  the  ship  after  the 
This  is  said  to  be  the  case  of  Livle  o.     policy  ha*  expired.     See  also  Em'ght  n 
Jaoson.   But  the  rule  ia  limited  to  a  total     Faith,  16  Q.  B.  619, 66a 
loM  during  tbe  time  coveced  bj  the  potloy, 
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theft  that  is  insured  agaiost  by  name,  means  that  which  ia  aeeoin- 
panied  by  violence  (/afroeintum),  and  Dot  simple  theft :  fvrtim 
non  est  easua  /ortuitua.  (e)  But  the  stipulation  of  iDdemiat; 
against  takir^t  at  tea,  arreste,  reHraints  and  detainneiUt  ofaS 
kmfft,  princet,  and  people,  referu  only  to  the  acts  of  governmeut 
for  government  purposes,  whether  right  or  wrong.  An  arrest  iu 
the  domestic  port,  after  the  voyage  commenced,  justifies  id 
abandonment ;  but  if  made  before  the  risk  commenced, 

*  804   the  contract  *  ia  discharged,  (a) 

roTers,  tbierei,  are  perila  ex  prcail;  mentioned  io  the  pcdicy;  bat  in  tbeeuljluiloiy 
of  luiuntDce,  It  wu  quite  k  vexed  question,  wliether  the;  were  Included  Knong  ibt 
general  perils  of  llie  aea ;  and  Santeroa,  and  after  him  Straccba,  faare  noticed  tU 
dliuiiMioni.  and  compiled  learning  on  the  point.  It  wu  coni.'eded  that  pine;  n>  i 
eamufiirUiUv  of  the  sea,  bat  not  theft,  6antenia,  de  Aw.  jb  Spona,  pt.  3,  n.  fll-<&; 
Straceha,  Gloua,  22,  pauim.  Piracy,  aeuording  to  the  old  anthorities,  wai  held  to  br 
included  in  the  perils  of  the  sea.  2  Roll.  Abr.  248,  pi.  10 ;  Comb.  66.  Bat  aa  piracf 
ia  now  among  the  enumerated  perils  in  policies,  the  point  is  of  no  importance. 

(e)  BouUy-Paty,  i».  86 ;  Koccuj,  n.  42 ;  Emerigon,  L  c.  12,  sec  29.  These  cu« 
refer  to  simple  theft  committed  on  board  the  vessel,  and  which  the  law  pmBtan 
might  have  been  prevented  by  due  rigilance  In  the  master.  It  is  now  held  that  ilx 
claose  in  the  modem  policies  against  loss  b;  (Aietw*  applies  to  the  acta  of  tliitrts  nba 
Stole  from  the  ship  while  she  lay  at  the  wharf,  but  who  had  no  conoectinn  with  the 
ship,  though  the  matter  and  ship  owners  might  also  be  liable  a»  common  carriers.  Ii 
need  not  now  be  itiown  that  the  goods  were  taken  by  assailing  thieres,  by  rlaleKS 
from  without.  It  seems  to  be  Intimated  that  the  clause  might  even  apply  to  sii)i[de 
theft  by  persons  belonging  to  the  ship.  The  Atlantic  Ins.  Co.  v.  Storrow,  6  Ph|f, 
208.  This  decision  overrates  all  tlie  old  antborilles  and  text  books,  for  they  all  apply 
the  tenn./iDlii«,  or  simple  theft,  as  well  as  tatrocimion,  or  robbery,  to  trssoiJaNis  fraia 
without. the  ship,  and  exclaile  from  the  policy  simple  theft,  as  not  being  pnq)efi}'  a 
casualty.  All  t)ie  English  text  writers  follow  the  same  rule,  as  Malynes  (Lex  Mcr. 
c.  26),  MoUoy  (de  Jur,  Mar,  b.  2,  c  7,  see.  7),  Beawes  (Lex  Mer.  813),  Weaken  (oa 
Ins.  tit  Theft),  Park  (30,  31),  Millar  (116.  146),  and  Manhall  (by  Candy,  L  St3|. 
Park,  In  his  6ih  ed.,  says  that  tlie  English  law  is  silent  on  the  subject.  The  decisisn 
by  Chancellor  Walworth  may  be  reasonable,  and  it  is  according  to  the  popniat 
acceptation  of  the  word  itievti,  but  it  is  against  all  the  text  authoritiet,  foreigo  aid 
domeatic.  It  is  also  in  contravention  of  the  principle  that  thefts  are  not  c*stialttea; 
and  it  may  be  a  matter  of  questionable  policy  whether  the  owner*  and  toasttn  of 
•hips  ought  to  be  IndemniQed  against  thefts  of  goods  under  their  own  care,  and  aces' 
stoned  by  their  own  lack  of  vigilance.  This  decision  wan  followed  in  Bryan  e.  Tbt 
American  Ins  Co.,  in  the  Superior  Court  of  New  York,  hi  April,  1840,  where  it  was 
held,  that  an  insurance  against  thieves,  and  barratry  of  the  master  and  crew,  covereil 
a  loss  by  simple  theft  on  llie  voyage,  unaccompanied  with  force,  a.  c.  afflrruedoa 
emr,  Ainencan  Ins.  Co.  u.  Bryan,  1  Hill  (N.  Y.),  25.  See  alio  26  Wend.  S63; 
Manhnll  iv  Insurance  Co.,  1  Humph.  (Tenn.)  90.  It  Is  h)timaled,{n  the  learned  dis- 
cussions In  tlie  case  of  The  American  Ins.  Co.  b.  Bryan,  that  a  contrary  d 
the  elementary  work*  waa  probably  advanced,  wttbout  ttdverting  ta 
the  itraii  of  tlie  Knropean  and  American  policle*. 

(a)  Boolay-Paty.  iv.  238.    [3e«  Lcoano  v.  Jaiuaa,  S  BL  &  EL  10l\  ITAI 
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An  arrest  by  the  admiralty  process,  at  the  instance  of  an 
indiyidual,  on  a  private  claim,  in  not  a  case  within  the  policy ; 
aDd  it  is  to  be  presumed  the  Court  of  Admiralty  would  indemnify 
the  owner  or  insured  in  the  award  of  coste  and  charges  against 
ths  unjust  prosecutor.  (&)  It  is  a  very  ancient  rule,  that  the 
insurer  does  not  run  the  risk  of  obstructions  occasioned  by  the 
debb)  or  misconduct  of  the  assured,  (c)  Under  the  insurance 
against  fire,  it  is  held,  that  if  the  ship  be  burnt  under  justifiable 
circumstances,  to  prevent  capture,  or  from  an  apprehension  of  a 
contagious  disease,  the  insurer  is  liable,  (d)  If  sails  and  rigging, 
put  on  shore  while  i^e  vessel  is  repairing  at  a  foreign  port,  be 
burnt,  they  are  covered  by  the  policy,  (e)  It  has  likewise  been 
held,  after  a  very  learned  discussion,  that  the  insurer  ia  answer- 
able for  a  loss  by  fire  occasioned  by  the  negligence  of  the  master 
and  mariners.  (/)  ^  ,  This  decision  is  subsequent  to  that  of  &nm 
V,  Pficenix  Inaurajiee  Company,  (^)  in  which  it  was  held,  after  a 
discussion  equally  searching  and  elaborate,  that  a  loss  by  fire, 
aiising  from  carelessness,  was  not  covered  by  the  insurance. 
The  French  law  coincides  with  the  English  decision.  (A)     Every 

(b)  IfeabiU  i.  LtuhingtOQ,  ngmi;  Ord.  of  Hamburg,  3  Mageni,  Sia 

(c)  Le  GuidoD,  c.  2,  lec  7. 

id)  Potliier,  h.  t,  n.  63;  Tkrgo,  c.  GO;  EmerigOQ,  1.  431;  2  Volin,  75;  Gwrdonv. 
BimmiDston,  1  C*mp.  133. 

(a)  Petty  c.  RoysL  ExchaDge  AMuranoe  Compnnr,  1  Burr.  341.  [See  Haniaou  b, 
Ellii,  7  El.  &  Bl.  466,  480.] 

(/]  Bnak  B.  Hoyal  Exchange  Araunnce  Company,  2  B.  &.  Aid.  78.  See  alao 
Walker  p.  Haitland,  6  id.  171 ;  and  Biihop  v.  Peatland,  7  B.  &  C.  210,  a.  p. ;  GilmoM 
F.  Carman,  1  Smedet  &  M.  271).  In  this  Itut  caae  it  wag  beld  that  ownen  of  ileam- 
boata  engaged  in  the  CMTjiag  trade  on  the  HlMlulppI  were  reipontlble  ai  common 
canien,  and  that  a  lot*  by  fire  wai  not  within  the  exception  of  acts  of  God,  atid  not 
within  tbe  exception  of  daogen  of  the  riTer.  It  ii  not  ioevitalde,  and  may  be  coun- 
teracted by  human  sagacity.  See  also  infra,  p.  SOS.  It  may  be  here  added,  that 
loM  of  goods  by  spontaneoiu  ignlUon  1*  not  coTered  by  the  policy.  Boyd  v.  Dubois, 
S  Camp,  isa 

Ig)  13  John*.  461. 

<A)  Boulay-Faty,  ir.  23.    Theraleappean  to  be  settled  by  tbe  weight  of  authority 

>  The  caaei  i^ted  in  the  note  (/)  are  an  UlDitratfon  of  the  rule  that  the  pioxl- 

tlKwe  which  are  cited  by  Baron  Parke,  as  male  cause  of  the  loss,  only,  is  coiuid- 

cwtKbliabiag  that  the  assured  makes  no  ered.    A«l«,  802,  q   1.    Grim  u.  Phmnix 

wmrran^  that  the  Teasel  sliall  continue  Ins.  Co.  is  no  longer  law  eTen  in  New 

•eawoTthy,  m-  that  the  master  or  crew  Twk.    Hathews  v.  Howard  Ins.  Co.,  1 

•ball  do  their  duty  during  tbe  Toyage.  Kera.  (11  N.  Y.)  9, 14. 
Dixon  v.  Sadler,  ante,  288,  n.  1.    The         See,  a*  to  captures,  aau,  2M,  n.  1. 
prinraple,  as  stated  in  tbe  text,  is  dmply 
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Species  of  capture,  whether  lawful  or  unlawful,  and  whether  by 

friends  or  enemies,  is  also  a  loss  within  the  policy.     Barratry  a 

a  peril  specially  insured  against;   and  Lord  Mansfield  thought 

it  very  strange  that   the  undei'writer   should   undertake 

*  S05    *to  indemnify  against  the  misconduct  of  the  master,  who 

is  the  agent  of  the  insured,  and  subject  to  his  controL  (a) ' 
It  means  a  fraudulent  breach  of  duty  on  the  part  of  the  master, 
in  his  chamcter  of  master,  or  of  the  mariners,  to  the  injury  of  the 
owner  of  the  Bhip  or  cai^,  and  without  his  consent,  and  it 
includes  every  breach  of  trust  committed  with  dishonest  views.  (() 
Barratry  is  used  by  the  French  writers  in  its  laiger  sense,  as 
comprehending  negligence,  as  well  as  wilful  misconduct ;  (e) 
therefore,  uo  illustration  can  be  safely  drawn  from  the  French 
authorities,  when  the  term  is  used  as  in  the  English  and  Amer- 
ican law  iu  a  more  limited  sense,  and  applicable  only  to  the  wilful 

in  the  United  StatM,  that  In  \  marine  poUcj  in  which  flre  ia  expretdy  Intured  agsiait, 
the  insurer  ii  jumrerftble  (or  %  loai  by  fire,  occuioned  bf  tlie  negligence  of  the  mu- 
ter or  crew.  Palapaco  In*.  Compau;  c  Coulter,  S  Felera.  222 ;  Columbia  Ini.  Com- 
pany V.  Lawrence,  10  id.  617 ;  Waten  d.  Hercliants'  Ins.  Compan]^,  II  id.  213. 

(a)  We  are  told  by  Rocciu,  de  Am.  n.  89,  that  barratr]'  U  expretsly  exi^eptad  hi 
the  polidet  at  Napiei.  So,  b;  the  ordinanoe  of  Philip  II.  for  Antwerp,  and  hj  (he 
wage  at  Rotterdam  and  Cadiz,  barnitrj  in  thecaptainormarinerE  waanolinitmble. 
On  the  other  liand,  at  Bamburg,  and  Genoa,  and  Bithoa,  it  might  be  iniared  agafaiU. 
Emerigon,  de«  Aii.  i.  806,  S67 ;  Ord.  de  Bilboa,  c.  22,  n.  19.  In  tite  Inititates  of  the 
CiTi]  Law  of  Spain,  by  Auo  &  Manuel,  b.  2,  tit.  IT,  c.  1,  it  ii  laid  down  that  the 
iniurer  ii  not  liable  for  damages  arising  from  the  fault  of  the  captain  or  pilot.  In 
some  of  our  American  policies,  the  risic  from  barratry  U  qualified ;  it  is,  "  Bartatiy 
of  the  master  (iin/ui  the  atiartd  be  oumtr  oJOi*  miel)  and  mariners." 

(6)  Aston,  J,  Cowp.  ISfi;  Willes,  J.,  1  T.  R.  259;  Lord  Ellenborongh,  hi Eaite 
r.  Kowcroft,  8  East,  I2B,  2  Maule  A  S.  172 ;  Stone  v.  Natiimal  Ini.  Company,  ISFlck 
86,  37 ;  Cook  c.  Comm.  loa.  Co.,  II  Johns.  40. 

(c)  Fardessai,  Cours  de  Droit  Com.  iii.  n.  772. 

1  Bairatrg.  —  Since  the  text  was  writ-  kingon  v.  Great  Western  Ins.  Co.,  (  Alb. 

ten  it  has  been  decided  ihat  barratcy  is  one  L.  J.  26^    See  also  Lloyd  v.  Geoaral  Iioa 

of  the  usual  marine  risks,  and  is  covered  Screw  Collier  Co.,  8  Hurl>t.&C.2St,!S3; 

byapolicy  whichdoesnotstateexplidtly  Grill  c.  General  Iron  Screw  Collier  Co, 

the  perils  inaoted  against.    .^i>l-,2gi,n.l;  L.  R.  8  C.  P.  476 ;  L.  R.  1  C.  P.  aoa   It 

Parkhurtt  d.  Gloucester  Hut.  Flahing  Ins.  haa  been  held  that  the  settled  tDcaning  tf 

Co.,  100  Mass.  301.  barratry  doe*  not  include  act*  by  anwa- 

The  statement  in  the  text  as  to  the  ter  who  is  alto  owner,  OTCn  a  part  owner, 

meaning  of  the  term  bornify  In  American  Wilson  n.  General  M.  Ins.  Co.,  liCmk 

law  is  confirmed  after  a  most  elaborate  860.    Bat  in  England  it  was  held  tbata 

examination  not  only  of  the  cases,  but  of  part  owner  can  commit  barratry.    Jow* 

wordidcrivedfromlheiameSanicritroot  o.  Kicbolaon,  10  E^ch.  28. 
in  many  languages,  by  Daly,  C.  J.,  in  At- 
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mUconduct  of  the  master  or  mariners.  To  trade  with  an  enemy 
irithoat  leave  of  the  owner,  though  it  be  intended  for  his  benefit, 
or  for  ft  neutral  to  resist  search,  though  his  motive  be  to  serve 
the  owner,  or  for  a  letter  of  marque  to  cruise,  and  take  a  prize, 
tbongh  done  for  the  benefit  of  the  owner,  if  the  ship  be  lost  by 
reason  of  the  acts,  are  all  of  them  acts  of  barratry.  So,  sailing 
ont  of  port  in  violation  of  an  emhai^o,  or  without  paying  the 
port  duties,  or  to  go  out  of  the  regular  course  upon  a  smug- 
gling expedition,  or  to  be  engaged  in  smuggling  against  the  con- 
Bont  of  the  owner,  are  all  of  them  acts  of  barratry,  equally  with 
more  palpable  and  direct  nets  of  violence  and  fraud,  for  they  are 
wilful  breaches  of  duty  by  the  master,  in  his  cbaraeter  of  master, 
to  the  injury  of  the  owner.  ((2)  It  makes  no  diEFerence  in 
the  reason  of  the  thing,  •  whether  the  injury  the  owner  •306 
Buffers  be  owing  to  an  act  of  the  master,  induced  by  motives 
of  advant^e  to  himself,  or  of  malice  to  the  owner,  or  a  disregard 
of  those  laws  which  it  was  the  master's  duty  to  obey,  and  which 
the  owner  relied  upon  him  to  observe.  It  is,  in  either  case> 
equally  barratry.  If  the  ship  be  barratrously  taken  out  of  her 
course,  that  act  takes  the  whole  property  from  the  possession  of 
the  insured,  and  produces  a  total  loss,  (a)  But  it  is  requisite 
that  the  loss  resulting  from  the  barratry  must  actually  happen 
during  the  continuance  of  the  voyt^e;  and  if  the  ship  be  not 
seized  for  a  smuggling  ftct  until  she  has  been  moored  twenty- 
[four]  hours  in  safety  at  the  port  of  destination,  the  insurer  is 
discharged.  (5) 

((f)  Summa  t>.  Brown,  Strange,  11T3;  Knight  r.  Cambridge,  m  cited  by  Lord 
Manafietd,  in  Coirp.  Ifrl,  and  by  Lord  EUenborongh,  In  S  Kait,  135.  IW ;  Vallejo  v. 
Wheeler,  Cowp.  143 ;  Rot)erMon  e.  Ewer,  1  T.  B.  127 ;  Havelock  ».  HancUl,  8  T.  E. 
277 ;  Mom  f.  B/ron,  6  T.  R.  379 ;  Phyn  v.  Rojal  E^tthanRe  Awurance  Compnnj, 
7  T.  R.  605 ;  Eftrie  v-  Rowcrofc,  8  Ewt,  120 ;  Hood  r.  Nrabit,  2  D»llai,  137 ;  Kendrick 
p.  DeUfleld,  2  Calnei,  67 ;  Brown  r.  Union  Ins.  Company,  6  Day.  1 ;  Cook  v.  Com- 
meretal  Ini.  Company,  11  Jolin«.  40;  Grim  v.  Phanix  Ins.  Company,  1-3  Johni.  451 ; 
WUcocki  c.  Union  Ins.  Company,  2  Blnney,  674  ;  Millaudon  t.  New  Orleans  Ins.  Cotn- 
pMiy.II  Hariin(La.)>B<^;  Abbott  on  Shipping,  6th  Am.  ed.  Boston,  1846, 243.  The 
InaoTcr  it  anawerable  for  a  ]o«i  (ram  barratry  of  the  master.  In  attempting  to  smug- 
gle, though  the  policy  uoniniDS  a  warranty  by  the  aiaured  against  illicit  or  prohibited 
tmde.  Sackley  r.  Delafleld,  2  Calnet,  222 ;  American  Iim.  Co.  v.  Danham,  16  Wend.  1. 
But  deTlatiOD,  through  mere  Ignorance  or  a  mistaken  sense  of  dnty,  is  not  barratry. 
Pbyn  r.  Royal  Ex.  Aaa.  Co.,  7  T.  R.  606;  Wlgghi  v.  Amoiy,  U  Hata.  1  i  Hood  d. 
NeaUt,  ti^ira. 

ia)  DUOD  F.  Reld.  5  B.  &  Aid.  607. 

(b)  Lockyer  v.  Offley,  1  T.  B.  SfiS. 
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We  have  seen  that  it  is  a  vexed  question,  rendered  the  mora 
perplexing  by  well  balanced  decisions,  and  in  direct  oppo^tion 
to  each  other,  vbether  a  loss  by  fire  proceeding  from  negligEDce, 
be  covered  by  a  policy  insuring  t^ainst  fire.  It  has  been  made  a 
question,  also,  whether  a  loss  by  any  other  peril  in  the  policy, 
operating  immediately  and  proximately  upon  the  property,  be 
chargeable  upon  the  insurer,  when  the  remote  cause  of  that  loia 
was  the  negligence  or  misconduct  of  the  master  and  marinen, 
not  amounting  to  barratry.  Among  a  number  of  cases  that  Ikht 
iijion  the  question,  the  case  of  Cleveland  v.  Union  iTiauranee  Com- 
pany (c)  may  be  selected  as  a  strong  decision  in  favor  of  the 
insurer;  and  the   more  recent  case  of    Watker  v.   Mmi' 

•  307    land,  (rf)  as  one  equally  strong  against  *  him,  on  that  very 

point.     The  doctrine  in  the  last  decision  seems  to  be  gain- 
ing ground  as  tbe  prevalent  and  better  opinion,  (a)  * 

(r)  8  M>u.  308.  (</)  6  B.  £  Aid.  171. 

(a)  Tlie  nuthority  of  the  cue  of  CleTcUnd  «.  Union  In*.  Company  b  much  wfk- 
ened  by  the  circuniBlancel  Attending  It,  at  stated  bj  Mr.  Juatice  Story,  in  WittiaitM  r. 
Tlie  S^iffoTk  Ini.  Co.,  C.  C.  V.  S.  Mbsb.,  AopMt,  1838 ;  [3  Sumner,  270-1  It  bai 
rmeired,  howercr,  a  confimation  by  the  deciEian  ol  the  SujiTeiite  Court  ol  OUo^ 
after  a  full  and  learned  discugsion,  in  Fulton  e.  The  Lancaster  O.  In».  Co.,  7  Ohio,  pt  % 
1,26.  It  waa  there  dei^ldcd,  that  a  rirer  inBuraoce  policy,  wltho at  any  cUoM  againft 
barratry,  did  not  cover  a  Iobs  by  a  peril  within  (he  policy,  the  remote  cauie  of  which 
waa  the  negligence  of  the  maeter  or  erew.  "Hie  coiirt  went  upon  the  autfaerity  «f 
former  deciaions  in  Ohio,  and  earlier  Engliab  casei,  and  upon  the  principle  that  it 
WM  juM  and  politic  to  hold  the  ineurer  diicharged,  when  the  more  remote  came  ol 
the  losi  wae  negligence  of  the  maaler  or  marinert,  nolwithitanding  the  immediate 
cau«e  of  .the  loaa  wai  a  peril  tnsureil  against.  But  I  apprehend  that  the  rale,  thtf 
c»uia  proxfma  rum  Ttmala  ipfctatur,  bat  now  become  a  controlling  and  settled  role,  not 
only  in  the  Englieh,  but  in  the  gencml  American  invurance  law.  The  Snpreme 
Court  of  Massachtisetti,  afterwards,  in  Delano  v.  Tbe  Bedford  Ins.  Company, 
10  Mass.  36*.  recogniied  the  general  rule,  that  the  immediate  and  direct,  not  the 
Kiuote  or  contingent,  cause  of  tlie  lost  wni  to  he  regarded  in  mainUining  the  ri^t 
of  the  assured  to  recorer ;  and  in  the  Supreme  Court  of  the  United  Statea,  the  doc- 
trine has  beeo  repeatedly  declared,  in  conformity  with  tbe  English  rule  as  laid  down 
in  the  Uter  cases.  FaUpsco  Ins.  Company  u.  Coulter,  3  Peters,  222 ;  Colnmliia  Ina. 
Company  ».  Lawrence,  10  id.  617 ;  Wateta  v.iLL.  Ins.  Company,  11  id.  US ;  WB- 
liama  o.  Suffolk  Ins.  Co.,  8  Sumner.  278,  277.  Vide  Mupra,  300,  n.,  and  w/fo,  87*. 
Independent  of  all  authority,  the  Ohio  rule  would  appear  to  be  the  most  juat.  anl 
the  otiier  the  most  practicable,  conTenient,  and  certain.  It  is  now  adjudged  in  Ohio, 
io  conformity  to  the  detusiona  of  tbe  Supreme  Court  of  the  United  States,  that  on  » 
policy  of  inauranoe  on  a  steamboat  destroyed  by  the  explosion  of  the  Ix^er,  arialng 
from  negligence  of  the  master,  and  other  agent*  of  the  inuired,  the  iatnier  wu 
liable.    Perrin  d.  Protection  Ins.  Co.,  11  Ohio,  H7. 

>  It  I*  perfectly  Kttled  now  aa  ha*  bean  explained,  tuU,  SOS,  a.  1. 
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a.  Of  Um  Voyags  In  RaUtlon  to  tbe  PoUoy.  —  (1.)  When  the  Pol- 
iejf  attache  and  terminaUi. — The  commeDcement  and  end  of 
the  risk  depend  upon  the  words  of  the  policy.  The  insurer  may 
take  and  modify  what  lisk  he  pleaseR.  The  policy  may  be  on  a 
voyage  out,  or  on  a  voyage  in,  or  on  the  whole  complex  voyage 
out  and  in;  or  it  may  he  for  part  of  the  route,  or  for  a  limited 
time,  or  from  port  to  port,  in  an  intermediate  sti^  of  the  voy- 
age. (6)  If  insarance  on  a  ship  be  from  such  a  place,  the  risk 
does  not  commence  uutil  the  vessel  breaks  ground.  If  at  and 
from,  it  then  includes  all  the  time  the  ship  U  in  port  after  the 
policy  is  subscribed,  if  the  ship  be  at  home ;  and  if  abroad,  it 
commences,  according  to  a  decision  in  Pennsylvania,  only  from  the 
time  she  has  been  safely  moored  twenty-four  hours  after  her  arri- 
val. (<;)y    But  if  a  ship  be  expected  to  arrive  at  a  foreign  port,  and 

(b)  A  foUcy  on  liat  iiMuret  no  tpeciflc  voja.^,  bnt  coven  mnj  Tojage  within  the 
ytuciCbed  time,  ftod  the  lou  ftnd  damage  the  «hip  may  luitHin  bj  tiie  perili  loiured 
agMut  within  the  limilcd  period.  Bradlie  b.  The  Maryland  In».  Company,  12  Peters, 
Si8.  A  deviatiini  doei  not  sppl;  to  a  policy  on  time,  for  it  hae  no  prescribed  track. 
Unino  Ini.  Co.  ■>.  Tyien,  8  Hill,  US. 

(e)  GMTlgtiei  V.  Coie,  1  Blnney,  6^  In  FtCtegrew  r.  Pringle,  3  B.  &  Ad.  614, 
the  general  principle  waa  admitted  to  be,  that  if  a  ship  quilihermooringi,  and  remorea, 
though  only  to  a  ahort  diitance,  being  perfectly  ready  to  proceed  on  her  voyage,  it  ia 
a  tailiag  an  tlu  vt^agt,  though  she  be  detnlned  by  >ome  lubiequent  occurrence.  It  ia 
otherwise  if  ihe  he  tut  in  a  condition  for  the  voyage,  when  (he  quit4  her  mooringa 
and  boUta  loiL  So,  in  Union  Int.  Co.  n.Tyaen,  3  Hill,  118,  the  least  locomotion,  wltta 
TCkdiiMM  of  equipment  and  clearance,  MtiiSci  a  wamnty  to  tail,  thongh  the  vettel 
he  afterward*  driven  back.  It  it  otherwise  in  a  warranty  to  depart,  for  that  imporia 
•n  effectual  leaving  of  Ihe  place.  Is  Treadwell  v.  Union  Ins.  Co.,  S  Cowea,  270,  the 
court  (aid,  that  a  policy  at  md  fiom  North  Carolina  to  New  York  did  not  attach,  at 
lesit  ai  to  •eaworthliiesi,  until  the  veisel  had  paued  the  boundari/  Una  of  lie  MtaU, 
though  the  voyage  bad  commenced  when  the  vessel  sailed  with  the  cargo  from  Per- 
quiinioQs'  River,  at  or  near  the  town  of  Hertford,  in  that  state.  This  was  giving  too 
narrow  a  cotutruction  to  the  words  at  and  fiom ;  for  though  it  had  been  Justly  lield 
that  the  warranty  of  seaworthiness  has  not  the  same  extended  application  in  as  out 
of  por^  while  the  vessel  is  dismantled,  and  undergoing  necessAry  repairs  (Smith  r. 
Surridge,  4  Esp.  26),  yet,  to  eveiy  reasonable  extent,  such  a  policy  coven  the  risk  of 
the  vessel  while  within  port,  or  within  the  line  of  the  state. 

Bnt  a  policy  on  a  vessel,  at  and/ron  ha-  pen  qfhJinj,  means  one  indicated  port  or 
place  only,  and  going  to  another  within  seven  miles,  after  she  had  btgiai  to  take  in 
cwgo,  is  a  deviation.     Brown  v.  Tayleor,  1  Ad.  k  El.  241. 

j>  The  question  is  one  of  conitrnction  Stone  v.  Marine  Ins.  Co.,  ib.  81.    Wbera 

of  the  policy.    Dndgeon  d.  Pembroke,  2  the  policy  read  "  at  and  from  "  a  part,  It 

App.  Caa.  Z84 ;  Jones  v.  Keplnne  Ins.  Co.,  was  held  there  was  an  implied  warranty 

T  L.  R.  Q.  B.  702 ;  Hopper  t.  Wear  Mar-  that  the  ship  was  at  the  port,  or  would  be 

faie  Ins.  Co.,  40  L.  T.  tor ;  Gambles  e.  so  soon  as  not  to  vary  the  risk.    DeWolf 

Ocean  Httriiw  Im  Co.,  1  Ei.  D.  141;  t>.  Archangel  Int.  Co.,  9  L.  R.  Q.  B.  461. 
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be  insured  at  and  from  ihat  place,  ozfrom  her  arrival  there* 

*  SOS    other  casea  say  the  risk  attaches  from  her  *  first  arriral.  (a) 

The  risk  is  usually  made  to  continue  until  the  vessel  has 
been  anchored  for  twenty-four  hours  in  safety,  and  no  longer; 
and  the  rule  has  been  applied,  though  the  loss  proceeded  from 
a  cause,  or  death  wound,  existing  before  the  ship's  arrival,  (ft)* 

(a)  MolUmux  v.  London  Awnranco  Companj,  1  Atk.  648 ;  Condj'i  Manball,  ISI ; 

2  Cktnea'i  Cmci,  172.  In  Pkrmenter  v.  Couiini,  2  Camp.  235.  the  aliip  wu  iDinml  tf 
and/hm  St.  Michael  to  England,  and  the  ihtp  arriring  tiwn  in  dutr«ss  wai  bldn 
out  to  sea  and  dcalroyed,  alter  lying  at  anulior  above  twenty-four  hoan ;  and  Lord 
Etienborough  ruled  that  the  Iniarcr  wai  not  liable,  beciute  the  TetKl  h*d  not  once 
been  at  the  place  In  good  safetT,  and  the  policy  on  the  homeward  vojage  had  Mt 
attached.  It  !■  lurpriiing  that  the  construction  of  the  policy  at  and  from  ibould  (till 
remain  to  be  settled.  The  words  ought  long  since  to  have  been  defined  and  Died 
with  malhemallcal  precision.  Lord  Hardwlcke  eays,  the  policy  attaches  fmm  tbe 
^firtl  arrital.  Ch.  J.  Tilghman  says,  it  attaches  as  soon  t*  the  vend  tos  bttm  nfilj 
Moored  iwenlg/oiir  haara.  Lord  Etienborough  requires  the  veasel  to  be  at  tlie  place  in 
good  safi?ty,  whether  the  loss  takes  place  within,  or  not  until  above,  twenty-foiir 
hours  after  the  hai  arrived  and  anchored.  [Hanghton  r.  Empire  H.  Ins.  Co.,  L.  R. 
1  Ex.  206]  Mr.Jiutioe  Porter,  In  Zacharie  d. Orleans  Ins.  Company,  6  HBTtin,N.». 
6S7,  required  the  same  anchorage  for  twenty-four  hours  in  good  la/Hf.  In  Willitn- 
■on  c.  Innes.  8  Bing.  81,  note,  it  wu  lield,  that  on  a  homeward  policy  on  freight  M 
andfivBi  A,  it  altacliei  when  the  ship  wu  In  a  condition  to  begin  to  take  in  her  cargo. 
There  are  excepted  canes  in  whicli  the  risk  in  a  policy  at  and  from  will  not  attad) 
until  the  time  of  sailing,  as  where  the  ship  is  not  finished,  or  li  undergoing  repair*, 
or  wliere  there  is  a  particular  usage  to  that  effect  The  general  rule  is,  that  in  poB- 
ciet  at  and  fioM  a  given  place,  the  risk  attaches  while  the  vessel  is  at  the  pUee. 
Palmer  u.  Marahall,  8  Bing.  TO ;  and  in  Taylor  c.  Lowell,  8  Mass.  831,  and  which  wai 
confirmed  in  Merchants'  Ins.  Company  u.  Clapp,  11  Kck,  66,  it  wai  held,  that  In  a* 
iotarance  on  cargo  and  freight  at  and  from  a  foreign  port,  the  policy  attachea,  Ihaa^ 
the  vettei,  while  in  port  with  the  cargo  on  board,  may  need  repairs  to  eiuble  her  lo 
undertake  the  voyage.  There  Is  much  nicety  and  difficulty  in  settling  predtdy 
when  the  policy  aitachet  so  as  to  chai^  the  insurer,  or  when  Uie  voyage  insured  is, 
under  the  circumstance*,  to  be  considered  as  discontinued  or  abandoned.  The  cate 
ol  Tasker  v.  Cunninghame,  1  Bligh,  B7,  which  flonled  through  several  courts  in  Son- 
land,  and  was  finally  disposed  of  in  the  British  House  of  Lords,  is  a  sample  of  much 
subtlety  in  discrimination.  In  Hnllon  h.  The  American  Ins.  Co.,  7  Hill,  321,  Chan- 
cellor Walworth  lieid,  that  if  a  vessel  be  driven  by  stress  of  weather,  or  by  superior 
force,  into  a  port  of  necessity,  she  la  still  of  >ai  in  reference  lo  her  port  of  depsrtuR, 
and  destination,  and  of  discharge. 

(6)  Lockyer  d.  Offiey,  I  T.  R.  2G2 ;  Meretony  ■>.  Dnnlope,  cited  ib.  Sea    Howrll 
V.  The  Proteclion  Ins.  Company,  7  Ohio,  381.    In  Peters  a.  Phnniz  Ins.  Coniptnv, 

3  Serg.  &  R.  !S,  the  court  overruled  this  case  of  Meretony  d.  Dunlope,  and  lield,  tlial 
where  a  vessel  received  bcr  death  wonnd  during  the  voyage,  or  suffered  daois^ 
above  fifty  per  cent,  she  might  be  abandoned,  though  she  hsd  been  moored  twenty, 
(our  hours  in  safety  in  the  port  nf  deslinatlon,  and  that  it  was  of  no  moment  at  what 
time  the  loss  was  ascertained,  if  it  occurred  during  the  voyage. 

>  According  to  Knight  c.  Fsith,  16  Q.     liable  if  she  receive*  htt  death  woond 
B.  UO,  the  insurers  of  a  ibip  tor  time  are    during  tha  time,  i)i>twittutMiding  slie  ii 
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But  the  risk  continues  daring  quaraDtine,  though  after  the  twenty- 
four  hoars,  (e) 

If  the  policy  he  to  a  couatiy  generally,  as  to  Jamtuca,  the  risk 
eodt)  at  the  first  port  made  for  the  purpose  of  unloading,  after  the 
vessel  has  been  moored  there  in  safety  for  twenty-four  hours,  (d) 
But  in  France,  where  insurances  are  generally  to  the  French  West 
India  Islands,  the  risk  on  the  ship  continues  until  the  cai^o 
is  discharged  at  the  last  place  of  *  destination,  (a)  So  if  a  *  30d 
vessel  be  insured  from  the  West  Indies  to  a  port  of  dis- 
charge in  the  United  States,  and  she  sailed  from  the  West  Indies 
for  Savannah,  and  after  inquiring  at  that  port  into  the  state  of 
the  markets,  and  procnring  some  repairs  and  supplies,  and  stay- 
ing only  a  reasonable  time  for  those  purposes,  and  withont  dis- 
charging any  part  of  her  cargo,  sails  for  Boston,  it  was  held  that  she 
waa  protected  by  the  policy  on  her  passage  to  Boston,  as  Boston 
was  the  port  of  discharge  within  the  policy.  (6)  If  the  policy 
contains  a  liberty  to  touch,  stay,  and  trade,  or  to  toaek  and  atay, 
ot  if  there  be  a  known  usage  of  trade,  the  risk  will  be  prolonged 
according  to  that  us^e,  or  the  terms  of  the  policy,  and  interme- 
diate voy^es  miiy  be  covered  by  the  insurance,  (c) 

The  risk  upon  the  cai^o  is  subject  to  much  modification  by  the 
agreement  of  the  parties,  but  it  usually  commences  from  the  load- 
ing thereof  aboard  the  ship.  By  the  French  law,  the  policy  covers 
the  goods  while  on  the  passage  in  lighters  from  the  wharf  to  the 
ship,  in  the  harbor  where  she  is  anchored,  though  not  if  the  goods 

(c)  VTftplmu.Eamei,  Strange,  124S. 
{d)  Lei((h  e,  MiiMi«r,  I  Eip.  412. 

(a)  2  Emerignn.  7^. 

(b)  I«pli*D)  V.  AtlM  In*.  Co.,  84  Pick.  1, 

\e)  SalTulor  o.  HopkioB,  H  Ban.  1707  ;  Gregory  d.  Chrutie.  cited  in  Coodj'*  BiUr- 
•hkll,  273 ;  Farqulunon  p.  Hunter,  Puk  on  laturance,  67. 

kept  ftOoat  without  the  extent  of  ttie  d&m-  funr  iioun  In  good  lafetf."  mre  raid  not 

age  bring  ucertuned  till  the  time  hu  tu  be  Mllsflfd  b;  the  veuel  arriving  and 

expired ;  and  ilrong  doiibti  are  ezpreued  being  moored  in  a  linking  state  or  aa  a 

whether  the  contrary  doctrine  wai  erer  mere   wreck,  or  \>j  a  mere  temporarj 

Utd  down  bj  Lotd  Hanifleld.    Lockrer  mooring.    See  Croabj  v.  N.  V.  Mat.  Ina. 

B.  OtHtj  ia  alio  explained  on  the  ground  Co.,  5  Boaw.  809.    Ai  to  what  ii  arrixal, 

thkt  there  the  proximate  canae  of  the  lost  ice  Wliitwell  v.  Harrison,  2  Exch.  12T ; 

waa  the  aeiznre  bj  the  goTemment,  which  Llndsa;  v.  JamoD,  4  HorUt.  &  H.  999 ; 

oeenrred  after  the  policj'  had  ezinred.  Melgt  >.  Unt  Mar.  lo*.  Co.,  2  Cnah.  439 ; 

Ik  K.  6  C  P.  900.    In  Udgett  v.  Secretan.  Bramball  p.  Son  Hut  In*.  Co.,  104  Haaa. 

I..  R  6  C.  P.  190,  the  word!  "  twenty-  610. 

«.i.iii.-»  [449] 
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are  to  ascend  or  descend  a  river  to  the  ship,  (d)  The  risk  con- 
tinuea  while  the  cargo  ia  actually  on  board  the  ship,  and  no  longer : 
thoagh  if  the  cargo  be  temporaiilj  landed  from  necessity,  during 
the  voyage,  it  is  still  protected  by  the  policy,  (e)  If  the  policy, 
as  18  usual,  covers  the  risk  upon  the  goods  wttil  la/ely  landed, 
then  the  risk  continues  during  their  passage  to  the  shore,  and 
until  all  the  goods  are  landed.  (/)  Policies  of  insurance  are  con- 
Btrued  according  to  the  usages  of  trade  ;  and,  therefore,  if  it  be 
the  ordinary  course  of  the  trade  for  the  owner  to  employ  a  common 
public  lighter  to  remove  the  goods  from  the  ship  to  the  shore,  the 
policy  covers  them  ;  though  if  he  was  to  employ  his  own  lighter, 
or   take   the   goods   under   his  own   chaise,  the  insurer 

•  810    would   be   discharged.  Qf)     •  There  are  usually  distinct 

policies  on  the  outward  and  on  the  homeward  voyi^ ; 
and  if  the  ship  perishes  in  the  harbor  abroad,  after  having  dis- 
charged part  of  her  outward,  and  received  part  of  her  homewani 
cargo,  there  may  niise  questions  as  between  the  different  policies 
on  the  cargo.  It  is  stated  in  the  French  law,  that  the  policy  on 
the  outward  cargo  does  not  end  but  by  the  total  or  almost  total  dis- 
charge of  the  outward  cargo ;  and  I  should  presume  the  risk  on 
the  homeward  cargo  attaches  as  fast  as  it  is  received  on  board, 
and  that  the  case  may  happen  in  which  there  was  aliment  suffi- 
cient to  sustain  both  policies  concurrently  in  point  of  time.  If 
the  .policy  be  on  the  voy^e  nut  and  home,  on  cargo  to  such  a 
value,  or  on  a  trading  voyage,  the  policy  will  attach  on  every 
successive  cargo  taken  on  board  in  the  course  of  the  voyage,  and 
the  amount  of  property  on  board  to  the  sum  mentioned,  remains 
covered,  without  regard  to  the  fact,  that  part  of  the  original  cargo 
was  landed  at  an  intermediate  port,  and  the  caigo  on  board  at 
the  time  of  th6  loss  was  the  proceeds  of  the  outward  cargo.  The 
policy  attaches  on  goods  taken  in  exchange,  or  substituted,  in 

Id)  BoulB7-P>t7,  iii.  419 ;  Code  de  Commerce,  ftrt.  S28. 

(()  Boulij-Patj,  Hi.  427.  ISee  Pell;  r.  R.  E.  Au.  Co.,  a»tt,  SM  («),  which,  how- 
erer,  ii  diitinguish^  in  Martin  v.  Salem  M.  Ins.  Co.,  2  HtM.  4S0 ;  Harriton  t.  ElUt, 
7  El.  *  Bl.  *65,  480] 

(/)  Tiemey  p.  Elherington,  cUeA  in  1  Bnrr.  848 ;  Qardinpr  r.  Smith,  1  John*.  Cm. 
141  ;  [Panons  c.  Mua.  F.  &,  M.  Ins.  Co..  S  Mau.  197 ;  Fletclier  v.  St.  Lonit  Har.  Im. 
C.I.,  18  Mo.  193 ;  Lane  r.  Nixon,  L.  K.  1  C.  P.  412 ;  oMs, 288,  d.  1.] 

ig)  Rucker  b.  London  Aiiurance  Compaoy,  cite]  in  2  Boa.  &  F.  43%  I'l  K&h: 
Harrj  v.  Royal  Exchange  AMurance  Company,  ib.  430;  Matthte  r.  Pott*, 3  id. 2S ; 
Birong  i>.  Natally,4  id.  IS ;  CoggaahaU  v.  Anwrican  Ins.  Company,  3  Wtnd.  SSS.  Sea 
lupra,  260,  ai  to  oiage. 
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the  course  of  n  trading  Toyi^e,  as  often  as  the  goods  ma;  be 
changed,  (a)  But  if  the  policy  be  on  goods  outward,  and  upon 
their  proceeda  home,  and  the  same  goods  are  brought  back  in 
the  same  vessel,  without  having  been  changed  or  landed  at  the 
port  of  destination,  tliey  are  not  covered  by  the  policy  on  the  home- 
ward voyage.  The  policy  had  reference  to  a  change  of  cargo 
at  the  port  of  destination,  and  meant  a  substituted  *  cargo  *811 
for  the  one  canied  out,  and  not  the  cargo  itself.  The 
homeward  cargo,  procured  by  money  or  credit  advanced  on  the 
outward  cai^o,  may,  and  has  been  deemed,  by  a  reasonable  con- 
rtmction,  as  the  proceeda  of  the  outward  cargo  [  (a)  but  it  would 
he  too  extravagant  a  departure  from  the  terms  of  a  written  con- 
tract, to  make  the  issues  and  profits  of  a  cargo  stand  in  this  case 
for  the  original  cargo,  (i) 

In  insurances  on  freight,  the  risk  usually  begins  from  the  time 
the  goods  are  sent  on  board,  and  not  before,  (c)  But  if  the  ship, 
saiUng  under  a  contract,  be  lost  on  her  way  to  the  port  of  lading, 
or  at  the  port  of  lading  to  which  she  Had  arrived  in  ballast,  before 
any  goods  are  pat  on  board,  or  when  part  of  the  cargo  is  on  board, 
and  preparations  are  making  to  receive  passengers,  the  insurer  on 
freight  and  passage  money  is  liable  ;  because  an  inchoate  right  to 
freight,  which  is  an  insurable  interest,  had  commenced,  and  there 
was  an  inception  of  the  risk,  which  attaches  on  the  whole  freight 
for  the  Toyj^e,  (li) ' 

(a)  Mansfield,  Ch.  J.,  In  Grant  r.  Piiton,  1  Tannt.  474 ;  ColumbUn  In*.  Compaoj 
p.Catletl,  12WbMIon,S83i  Coggethall  c.  American  Ini.  Company,  a  Wend.  28S. 

(a)  HaTcn  v.  Gray,  12  Uu».  71 ;  Whitney  v.  The  American  Iiia.  Company,  8  Cowen, 
210. 

(6)  Dow  p.  Hope  Ini  Company.  1  Hatl  (N.  T.),  166. 

(c|  Tonge  n.  Watts,  Strange,  1361. 

Id)  ThompMin  v.  Taylor,  AT.  R. 478;  Mackenrie  c.  8hedden,2Camp.481  ;  Bom- 
i-utle  D.  Suart,  7  Eait,  400 ;  Truicott  k.  ChriMle.  8  Brod.  &  B.  820;  Riley  o.  Hartford 
la*.  Company,  8  Conn. 373;  Han  n.  Delaware  Ina.  Company,  Oondy'i  HanhBll,281, 


1  BtglimtKg  af  Ike  RiA  at  Freigk.  —  It  Wett  of  England  Hnl.  Int.  Co.,  2S  L.  T. 

is  aappaaed  that  a  party  who  hai  made  a  h.  b.  739,  712 ;  althongh  the  language  of 

contract  by  which  he  I*  to  earn  freight  many  jndgje*  haa  (eemed  to  imply  the 

haa  an  inaarableinterett  at  once,  although  contrarf,  Lacena  v.  Craufurd,  8  B.  &  P. 

[he  contract  la  not  to  be  performed  for  76,  96 ;  Michael  t>.  Gilleipy,  S  C.  B.  ir.  a. 

■iz   montlia.  Potter  n.  Rankin,  L.  R.  6  627,  647 ;  Barber  v.  Fleming,  L.  R.  6  Q. 

C.  P.  Ml ;  L.  R.  3  0.  P.  6S2 ;  Barber  r.  B.  51),  71 ;  Amoold,  4lh  ed.  6S.     The  lan- 

Flenung,  L.  R.  6  Q  B.  69,  OT ;  Beckett  e.  gnage  of  (he  teJtt,  therefore,  here  and 
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If  the  policy  be  an  open  one,  the  recovery  is  limited  to  the 
actual  amount  of  freight  which  would  have  been  earned ;  and  it 
is  necessary  to  prove  that  goods  were  on  board  from  which  freight 
was  to  arise,  or  that  there  was  some  contract,  under  which  the 
ship  owner  would  have  been  entitled  to  freight,  if  the  peril  had 
not  occurred.  In  a  valued  policy,  if  the  insured  has  done  some- 
thing towards  earning  the  fre^ht,  and  there  was  nothing 
*  812  to  prevent  earning  it  but  the  occurrence  *  of  the  peril,  his 
interest  in  the  whole  freight  has  commenced  and  been  put 
at  risk ;  and  the  weight  of  authority  it),  that  he  is  entitled  to 
recover  the  amount  of  the  valuation,  though  only  part  of  the 
caigo  be  on  board,  (^a)  In  the  case  of  De  Longuemere  v.  Fire 
hawanee  Company,  (^b")  the  court  did  not  question  the  decision 
in  Forbet  v.  A^pinall,  (c)  where  a  valued  policy  on  freight  was 
opened,  and  a  recovery  allowed  only  as  to  the  portion  of  the 
cargo  on  board  when  the  peril  occurred ;  and  they  rather  con- 
curred in  it,  on  the  ground^  that  the  residue  of  the  cargo,  which 
was  to  be  the  aliment  for  the  height,  was  not  in  that  case  ready 

(a)  MontgomcTj  v.  Egg^ngXon,  S  T.  B.  382  ;  Darldion  v.  Willuer,  I  Hanle  k  S. 
313 ;  LiTingtlon  r.  Columlnan  Inn.  CoTnpany.  S  Johni.  49 ;  De  LonpienieM  v.  Fhnoix 
Im.  Compuij,  10  John*.  127  ;  Snme  p.  Fire  Iiu.  Compuij,  ib.  201. 

(b)  10Jolina.aai. 

(c)  13  RaBt,  82S.  [And  m«  Tobin  v.  Harford,  34  L.  J.  k.  h.  a  P.  37 ;  17  0.  B.  i.  a. 
628;<nte,2T5i  DenMDo.  Hoaie&CoL  Au.Co.,L.  aTaP.Ml;  Fajo.  Alliumln*. 
Ci>.,16Gr«7,4eG,45».) 

ante,  270,  <n  ■<>  far  aa  it  aeenu  to  pnt  the  4th  ed.  414 ;  Sellar  e.  H'Vicar  (4  Boa.  ft 

commencentent  of  the  ininrer'B  liabilitr  P.),  1  N.  R.  2S.    Accordingly,  wlien  It  ia 

in  the  caae  aappoMd  on  the  groaud  tbal  wid  that  aa  boihi  aa  th;  ship  owner  haa 

the  aaanred  hat  ]iut  acquired  *n  intnr-  taken  atepa  towards  the  performance  ol 

able  intereat,  lend*  to  niialead.    The  lia-  hb  contract  aitd  inonrred  eitpenae  npon 

hility  of  the  iiwnrer  doei  not  necmurilj  Ibe  vojajte  toward*  earning  the  fright, 

follow  from  that,  and  the  inaared  may  his  intereat  ceatea  to  be  contingent  and 

hare  had  luch  an  Intereat  long  before,  becomei  Inchoate,  and,  !f  deatrojed  hj 

But  an  ordinary  inaurance  npon  frei)[ht  one  of  the  perila  Iniored  againat,  ia  loat, 

li  a  contract  of  [ndemnitj  agalnat  certain  and  muat  be  paid  for  fa;  the  nnderwriten 

perila  dnring  the  advcntcre  in  whiuh  the  (L.  B.  6  Q.  B.  71 ),  it  ia  mppoaed  that  no 

freight  la  to  be  earned  |L.  R.  S  C.  P.  667).  more  ia  meant  than  that  the  adrentare 

The  nndertaklng  doea  not  tiiuaUy  exlend  contemplated  b;  the  policy  baa  begvn. 

to  Tiaki  to  be  Incurred  before  that  adTcn-  The  doctrine  of  the  text  ia  lllBatrated,  and 

ture  beglna  and  Irreapectire  of  the  freight  the  caaea  cited  are  carried  farther,  bj 

in  qaeadon,  alUiough  a  preTiom  loaa  of  Barber  v.  Fleming,  L.   R.  6  Q.  B.  GO ; 

tlie  Tcaael  will  of  oomve  make  it  impoa-  Tobey  v.  United  F.  &  H.  Ina.  Co.,  L.  R. 

aiUe  to  eani  the  freight    See  Arraxild,  fi  C.  P.  lU. 
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to  be  shipped,  and  the  vessel  was,  in  fact,  a  mere  seeking  ship, 
aod  for  aught  that  appeared,  the  residue  of  the  cargo  might  never 
have  beea  obtained. 

(2.)  Of  Deviation.  —  The  policy  relates  only  to  the  voyage 
described  in  it,  and  to  the  route  proper  for  the  voy^e  insured  ; 
and  if  the  vessel  departs  voluntarily,  and  without  necessity,  from 
the  usual  coui-se  of  the  voyage,  the  insurer  is  diuchai-ged,  for  it 
is  a  variation  of  the  ri»k,  and  the  substitution  of  a  new  voyage. 
The  meaning  of  the  contract  of  insurance  for  the  voyf^e  is,  that 
the  voy^e  shall  be  performed  with  all  safe,  convenient,  and 
practicable  expedition,  and  in  the  regular  and  customary  track. 
Id  the  case  of  an  unjustifiable  deviation,  the  insurer  is  dischaiged ; 
not  indeed  from  loss  occurring  previous  to  the  deviation,  but 
from  all  subsequent  losses.  These  are  elementary  principles  in  the 
law  of  insurance,  and  pervade  the  institutions  of  every  country 
on  the  subject,  (d) 

•  The  shortness  of  the  time,  or  of  the  distance  of  a  devi-  •  318 
ation,  makes  no  difference  as  to  its  effect  on  the  contract; 
if  voluntary  and  without  necessity,  it  ia  the  substitution  of  another 
risk,  and  determines  the  contract,  (a)  So  strictly  has  this  doc- 
trine been  maintained,  that  where  a  vessel,  having  liberty  in 
sailing  down  the  Firth  of  Forth  to  touch  at  Leith,  touched  at 
another  port  in  its  stead,  equally  in  her  way,  it  was  held  to  be  a 
{atal  deviation,  though  neither  risk  nor  premium  would  have  been 
increased  if  it  had  been  permitted,  (i) 

The  great  cause  of  litigation  in  the  courts,  on  this  subject  of 
deviation,  is  as  to  the  facts  and  circumstances  which  will  be  suffi- 
cient to  justify  it  on  the  ground  of  usage  or  necessity,  or  of  the 
true  constructioD  of  the  policy ;  and  these  arc  mostly  questions 
of  law  for  the  determination  of  the  court. 

Stopping,  or  going  out  of  the  way  to  relieve  a  vessel  in  diatress, 
or  to  save  lives  or  goods,  may,  perhaps,  under  certain  circumstan- 
oes,  not  be  considered  as  a  deviation  which  discharges  the  insurer. 
Mr.  Justice  Lawrence  intimates,  in  one  case,  (ir)  that  it  might  be 
justifiable ;  but  Judge  Peters  observed,  that  such  deviations  were 

{d)  BoociM  aeAM.D.»),e2;  Emerigon,  IL  38, 59, 60 ;  9  M*m.MT;  CooAy't  Uax- 
■lull,  184, 186 ;  1  PhUllpt  on  Ininniice,  IBl,  lit  ed. 

(a)  Foi  V.  Black,  uid  Towdsod  v.  Onyon,  cited  In  Beawes,  1.S06;  9  Han.  449; 
MarUo  t>.  Delaware  Ina.  Company,  2  Waih.  2M ;  1  Doug.  291  i  T  Ctanch.  30 ;  [ChUd 
*.  Sod  Hnt.  Ina.  Co.,  B  Sundt.  26.] 

(fr)  ElUot  o.  Wilwn,  7  Bro.  P,  C.  4G9.  (c)  6  Ba«t,  64. 
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justified  to  tbe  heart  on  principles  of  humanity,  but  not  to  the 
law.  If,  however,  the  object  of  the  deviation  waa  to  save  life. 
Judge  Washington  ufteiwardu  observed,  that  he  would  not  be  the 
first  judge  to  exclude  such  a  case  from  the  exception  to  the  gen- 
eral rule,  though  he  tould  not  extend  the  exception  to  the  case 

of  saving  property,  (^d)  The  Chief  Justice  observed,  in  tlie 
•314    case  of  Maion  'v.  Skip  Blaireau,  (a)  that  the  Supreme 

Court  of  the  United  States  had  great  doubts  whether 
stopping  to  relieve  a  vessel  in  distress  was  an  unjustifiable  devia- 
tion in  regard  to  the  policy.' 

{d)  1  Peten,  Adm.  40.  64 ;  2  id.  378 ;  Bond  d.  The  Brig  Con,  2  Wuh  SO.  Tbii 
diitmcllan  wa«  iiMtaiaed  hj  Mr.  Juatice  Slory,  in  the  t^se  of  Foster  r.  Gardner,  Am. 
Jnritt,  No.  21,  nnd  in  tlie  cu«  of  Tlie  He nry  Ewbank,  1  Sanuier,  4O0 ;  and  tie  agmd 
tbat  any  atoppage  on  the  high  icaa,  except  for  the  purpote  ot  Mting  life,  wnold  be  ■ 
devialioD,  and  dieuharge  the  underwriter.  The  Schooner  Boaton  and  Cargo,  1  Suib- 
ner,  828.  a.  p.  But  iu  Williams  v.  Box  of  Bullion,  U.  S.  Dittrict  Court  ia  Mass. 
]&43,  it  was  held  not  to  be  an  injurious  delay  to  de>i«(e  >o  a«  to  spekli  al  tea  to  • 
veMel  with  a  aignal  of  djstreas,  or  to  delay  three  hoots  to  [*ke  in  ihipwrecked  mBii- 
Den,  6  Law  Reporter,  808 ;  [1  Sprmgue,  67.] 

(a)  2  Cranuh,  257,  note. 

1  DtviatioH.  —  It  is  settled  tliat  *  de*i-  doabts  were  eiprened  whether  thalcMld 
Btlon  to  anve  life  will  hot  avoid  the  pol-  be  laid  down  ■■  a  uoiveraal  rale,  ar 
icy,  Crocker  D.  Jackson,  1  Sprague,  141;  whether  the  dittinction  between  dena- 
Dftbney  d.  New  EngLuid  H.  M.  Ina.  Co.,  (iona  for  aaring  lite  and  deviationa  for 
U  Allen,  300,  307,  stated  234,  d.  1,  (a);  aavlDg  property  ia  sound.  Walabsllacaer, 
George  NitlioUiu,  Newb.  449,  462 ;  Era-  10  Mo.  6 ;  Turner  v.  Protection  Ins.  Co, 
blem,  DaTcia,  61,  Oi;  Amould.  4Ui  ed.  26  Me.  616,  523;  but  the  distioclioD  is 
471 ;  and  the  principle  applies  to  the  caae  approved  in  Croclier  s.  Jackson,  m^ra. 
of  a  passenger  on  board  tlie  insured  Tesael  What  will  constitute  a  ileTiation  must 

ns  well  as  to  (bat  of  men  from  other  Tea-  of  course  depend  rery  much  on  tlie  word) 
i^ls.  When  such  a  juaCiQable  deTiallon  of  the  particular  contract,  taken  in  coo- 
l.iis  taken  place,  it  will  not  be  rendered  neclion  with  usagea  of  trade,  whkh  the 
uitjnilifiable  by  taking  cargo  on  board  at  nnilerwrilet*  tuay  be  presumed  to  knew, 
the  port  visited  for  medical  assistance,  to  far  as  lucfa  tisagei  ore  admitsible  con- 
iiniess  the  delay  or  the  risk  is  increased,  slstently  iritfa  the  written  insiraiaNt. 
I'erkins  v.  Augusta  Ins.  t  B.  Co.,  10  AnU,  itiO,  a.  1 ;  Parsoiu  tr.  Hanoi.  Im- 
Oray,  812.  See  Brown  t>,  Oierton,  1  Co.,  16  Gray,4«3;  Secojmbe.  Pr<i»i*3al 
Sprague,  462.  In  The  True  Blue,  L.  R.  In*.  Co.,  10  Allen,  306;  HennessyB.KT. 
1  P.  C.  260, 266  1 1866),  and  The  Thetis,  H.  M.  Ins.  Co.,  1  Oldrigfat  (Nan  Sc), 
L.  R.2  Ad.  &  Ec.  866,368(1860),  it  was  260;  Mallory  d.  Comni.  Int.  Co.,OBibv. 
said  to  be  undecided  in  the  English  law  101 ;  De  Peysler  b.  Sun  MuL  tns.  Cml9 
whether  a  deviation  for  the  purpose  of  N.  Y.  272;  Bulkley  n.  ProMctinnlns.Co, 
rendering  salvage  serrice  to  properly  2  Paine.  82  ;  narrower  v.  HutehinsMi 
would  avoid  a  poUcy  ot  insurance;  and     L.  R.  6  Q.B,684,L.S.  4  Q.B.623.X'   As 


1  Pearson  v.  Commercial  Union  As-    e.  Focler,  S   Q.  B.   D.   68S;   Contfaar 
ince  Ca,  1  App.  Cos.  ^6;  Wlngota    of  African   Merchant*   ».  Biititk.  Ic 
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The  courts  are  exceediagly  strict  in  requiring  a  prompt  and 
steady  adlierence  to  the  performance  of  the  precise  voyage 
insured ;  and,  considering  the  particular  state  of  facts  upon 
which  calculations  of  the  value  of  risks  are  made,  and  the  uncer- 
tainty and  danger  of  abuse  that  relaxations  of  the  doctrine 
would  introduce,  the  severity  of  the  rule  is  founded  in  sound 
policy.  (6) 

If  there  be  liberty  granted  by  the  polioy  to  toaeh  or  to  touch 
and  stay  at  an  intermediate  port  on  the  passage,  the  better 
opinion  now  is,  that  the  insured  may  trade  there,  when  coiisi^itent 
with  tlie  object  and  the  furtherance  of  the  adventure,  by  breaking 
bulk,  or  by  discharging  and  taking  in  cargo,  provided  it  produces 
no  unnecessary  delay,  not  enhances  nor  varies  the  risk,  {e)     And 

(6)  If  a  ■teftinboat  be  lost  Id  an  attempt  to  take  a  Teuel  in  tov,  and  there  be  no 
dame  In  the  policy  allowing  it,  and  no  acquieicence  of  the  Inaureri  In  iuch  a  nsage, 
tbej  are  not  liable.  Hermann  s.  Weatem  Marine  and  Fire  Int.  Company,  13  La.  516. 
Taking  a  Tenel  nr  boat  in  tow  on  the  Miuiuippi,  held  to  be  a  deviation  and  a  dii- 
charge  of  the  iiuuren  on  the  iteamboat.  Stewart  v.  Temieuee  H.  &  F.  Iiu.  Co., 
1  Hamph.  242;  Natchez  Ini.  Co.  d.  Stanton,  2  Smede*  k  U.  S40. 

(t)  Raine  D.  Bell,  SEait,  106;  CormackD.  Gladilone,  11  id.  3J7;  Laroche  f.  Oiwln, 
12  id.  13t ;  Urquhart  a.  Barnard,  1  Taunt.  450 ;  Kane  e.  Columbian  Ins.  Co.,  2  Jobni. 
264;  Hughes  b.  Union  Ini.  Compan;,  8  Whealon,  169;  Thomdike  v.  Bordman, 
4  Pick.  471 ;  Chase  c.  Eagle  Insurance  Company,  5  id.  61.  Thu  liberal  construction 
la  alio  given  to  the  liberty  to  touch  and  make  port  Jretli/,  euolained  in  the  French  poli- 
de* ;  and  if  new  goods  be  taken  In  at  such  stopping  port,  tlie  policy  on  cargo  altachea 
on  tbem  as  a  substitute  for  the  others.  If  the  policy  be  on  cargo  to  such  sn  amount, 
attd  tbe  ship  discbarget  part  of  her  cargo  at  the  stopping  port,  but  resenes  sufficient 

■Uled    in  the   text,  the   reason  why  a  eram,  8  Q.  B.  761,  797  ;  Faddock  o.  Com- 

lieTiation  avoids  the  policy  is  that  the  mercial  Ins.  Co.,  2  Allen,  93,  100 ;  Kerce 

risk  is  tliereby  changed.  Merchants'  Ins.  e.  Columbian  Ins.  Co.,  14  Allen,  320, 322 ; 

Co.  r.  Algeo,  82  Penn.  St.  8S0;  and  the  Salisbury  u.  Marine  Ins.  Co.,  23  Mo.  553; 

■ame  principle  applies  to  the  unneceMary  aatt,  267.    As  to  preliminary  trips  before 

transfer  of  a  cargo  insured  by  a  parlicu-  sailing  on  the  voyage  itisured,  cf.  Green- 

lar  vessel  from  that  vessel  to  another,  leaf  b.  Sl  Louis  Ins.  Co.,  37  Mo.  26.  with 

Oliverson  d.  Brightman,  Bold  v.  Roth-  Femondei  o.  Gt  W.  Ias.Co.,  48N.  Y.571. 

Ins.  Ox,  S  L.  R.  Ex.  154;  HcCall  d.  Sun  itielf.inorderlhat  tlie  insurers  mny  not  be 

Mat.  Ins.  Co ,  80  N.  r.  606 ;   Beame  ti.  discharged.    In  the  case  of  a  voyage  pol- 

Marine  T.-is.  Co.,  20  TFall.  486.    Unrea.  icy,  it  is  immaterial  tliat  the  loss  occurred 

MMiable  delay  in  port  may  constitute  a  aftertbesliipbadregainedhercoune;bnt 

deviation.   Arnold  v.  Pac.  Hut.  Ins.  Co.,  ft  has  been  held  contra  in  case  of  a  lime 

78  K.  Y.  7;  Amrinck  r.  Americati  Ini.  policy.    Burgess  v.  Equitable  Marine  Ini. 

Co.,  129  Mas*.  186.    It  ba«  been  said  thM  Co.,  126  Mass.  70;  Wilkins  v.  Ins.  Co..  SO 

tbe  deviation  most  be  due  to  ma  actual  Olilo  St.  S17. 
nt  majer,  or  bo  to  save  life  or  tbe  ship 
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if  there  be  aeveral  porta  of  discharge  mentioned  iu  the  policy,  aud 
the  itiaured  goed  to  more  than  oDe,  he  must  go  to  them  in  the 
order  in  which  they  ore  named  in  the  policy ;  or  if  they  be  not 

specifically  named,  he  muat  generally  go  to  them  iq  the 
'815    geographical  order  iu  which  they  *  occur,  though  there 

may  be  citses  in  which  he  need  not  follow  the  geographical 
order,  (a)  This  liberty  to  toucb,  stay,  and  trade  is  always  con- 
strued to  be  Hubordinate  to  the  voyage  insured,  and  to  the  u^iuul 
course  of  that  voyage,  and  for  purposes  connected  with  it.  It 
does  not  extend  to  ports  and  places  opposite  to  or  wide  of  the 
usual  course,  or  wholly  unconnected  with  the  voyage  insured. 
This  principle  is  as  old  as  the  law  of  insurance,  and  has  accom- 
panied it  in  every  stage  of  its  progress.  (&) 

The  law  requires  the  voyage,  so  far  as  concerns  the  underwiiter, 
to  be  performed  with  reasonable  diligence ;  and  every  unneces 
sary  delay,  in  or  out  of  port,  or  in  commencing  the  voyage  insured 
gainst,  will  amount  to  a  deviation.  (<;)  Deviation  ia  always 
understood  to  be  an  afterthought,  arising  subsequent  to  the  com- 
mencement of  the  voyage,  and  produced  by  the  perception  of 
some  new  interest,  or  the  influence  of  some  strong  temptation.  A 
premeditated  intention  to  deviate  amounts  to  nothing,  unless  it 
be  actually  carried  into  execution  ;  and  this  rule  is  adopted  in 
'  England  and  in  the  courts  of  the  United  States.  (<i)  If  the  ship 
quits  from  necessity  the  course  described  in  the  policy,  she  most 

on  board  u  an  Blfaiieiit  for  Ibe  policj,  uid  pannei  the  Toyage,  the  policy  atUcfaftoi 
the  rt*iduam  of  the  cargo.  Emerigon,  iL  c.  IS,  lec  8 ;  Boulay-Fatj,  Coiir*  de  Dnil 
Com.  It.  140-147. 

(a)  BeatsoD  d.  Haworth,  6  T.  R.  SSI ;  Har»len  v.  Bad,  S  East,  £72 ;  Claioa  >. 
SimmoDdg,  cited  in  6  T.  R.  633;  Kane  v.  Col.  Ina.  ConipaDj,  2  Johni.  964;  Metcilf 
V.  PuTj,  4  Camp.  123 ;  Eoniton  v.  New  England  Ins.  Company,  6  Pick.  89 

(b)  Siraccha,  GloM.  14;  Caiaregii,  Disc.  67,  d.  23.  and  Dlic.  1S4;  Valin,  a  77. 
78;  Emerigon,  ii.  c.  13,  mc.  S  and  8,  pauini;  ClaKin  s.  8imnioQdi,fl  T.  R.  633,noK; 
Qairdner  v.  BenhOQie,  8  Taunt.  Ifl ;  Langhom  n.  Allnntt,  4  id.  Gil ;  Uammood*. 
Reid,  i  B.&  Aid.  72;  Solly  v.  Whitmore,  5  id.  45;  Bottomley  a.  BoTJll,  fi  B.  4  C 
210 ;  Rankin  v.  Reave,  Park  on  Inaurance,  Ttb  ed.  446 ;  Rocker  d.  Allnutt,  16  Ewt, 
278. 

(<;)  Jarratt  c.  Ward,  1  Camp.  268 ;  Smith  t>.  Snrrid^,  4  E«p.  26 ;  OlJTer  a.  Hu7- 
land  Ini.  Company,  7  Cratich,  487 ;  9  Maai.  447 ;  Earl  d.  Shaw,  1  Johni.  Cai.  SI7; 
Monntf.  Larkini,8Bing.  106;  Fremen  D.Ta7lor,ib.l24;  Qrant  d.  King.  4  Eip.  17f; 
Seamani  i>.  Loring,  1  Haton,  127 ;  (Augutta  Ins,  t  Bank.  Co.  of  Georgia  d.  AblwC^ 
12  Hd.  MS.) 

(J)  Falter  c.  Wilmer,  Strange,  1M9 ;  Lord  Uantfleld,  in  Dong.  l(t  We  i  8  CiuA, 
867 ;  7  Maaa.  862. 
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puiBue  such  new  voyage  of  necessity  in  the  direct  course  and  in 
the  shortest  time,  or  it  will  amount  to  a  deviation.  This 
'was  the  doctrine  as  declared  by  Lord  Mansfield  in  the  *316 
case  of  Lavabre  v.  WtUon ;  (a)  and  that  case  is  reported 
»t  large  in  Emengon,  ((}  with  a  lilwral  and  exalted  eulogy  (pro- 
nounced in  the  midst  of  war  between  the  two  countries)  on  the 
wisdom  and  probity  of  the  English  administration  of  justioe: 
tanta  vi»  probitatis  est,  vt  earn  in  hotte  etiam  diligamut.  All  peiv 
millions  given  by  the  policy  out  of  the  oidinary  course  and  inci- 
dents of  the  voyage  are  to  be  construed  strictly.  If  the  vessel 
have  liberty  to  carry  letters  of  marque,  she  may  deviate  for  the 
purpose  of  defence,  but  not  for  the  purpose  of  capture,  (c)  In 
Saven  v.  Holland,  (d)  an  enlarged  discretion,  and  one  carried  to 
the  very  verge  of  the  law,  was  confided  to  the  captain  as  to'  the 
best  mode  of  defence,  and  it  was  held  that  the  letter  of  marque 
might  chase  and  capture  hostile  vessels  in  sight,  in  the  course  of 
the  voyage,  without  its  being  a  deviation  ;  and  if  he  captures  the 
vessel,  the  master  may  make  the  victory  effectual,  and  man  oat 
the  prize,  and  the  delay  for  those  purposes  is  not  a  deviation.  If 
liberty  he  given  her  to  chate  and  capture,  that  will  not  enable 
her  to  convoy  her  prize  into  port,  (e)  though  she  may  do  it  if 
she  be  not  thereby  led  out  of  the  way;(/)  and  to  cruise  for 
six  weeks,  means  six  consecutive  weeks,  and  not  at  different 
times,  (g) 

The  object  of  the  deviation  must  be  considered,  in  order  to  deter> 
mine  its  effect  upon  the  policy.  It  must  be  commensurate  only 
with  the  necessity  that  produces  it,  and  that  necessity  will  justify 
B  deviation  on  account  of  a  peril  not  insured  agaiast.  (A) 
And  when  tJie  deviation  is  governed  by  that  *  necessity,  as  "  317 
a  deviation  from  stress  of  weather,  or  to  procure  necessary 
repairs,  or  to  join  convoy,  or  to  avoid  capture  or  detention,  it 
works  no  injury  to  the  policy,  (a) 

(a)  Dong.  284. 

(e)  Fur  D.  Andenon,  6  Batt,  202. 

(e)  lAwrence  v.  Sydebothftin,  6  Eut,  45. 

if)  W»ri  ».  Wood.  18  Mm.  638.  (j)  Syer*  b.  Bridge,  Dong.  m. 

(1)  Scott  r.  Tbomiuoti,  4  Boi.  &  P.  181 ;  BobioiOD  s.  Mftrine  Int.  Compsnj, 
2  Johui.  B9. 

(a)  [SUlowiT'  V.  Neptune  lot.  Co.,  12  Gray,  73, 82 ;]  Condy's  Uuihkll,  202.  b,  to 
SIS ;  Phillipi  on  Iniurance,  i.  2d  ed.  480-676.  The  Utter  work  baa  collected  and 
digeftcd  all  Che  &igU*h  and  Americaa  caaet  od  tbii  jetj  dUtuive  head  of  devlation> 
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There  has  been  considerable  discussion  in  the  books  relative  to 
the  identity  of  the  voyage  described  in  the  policy,  and  the  voyi^e 
actually  begun.  If  the  vessel  sails  on  u  diEferent  voyage,  the 
policy  never  attaches  ;  but  if  she  be  lost  before  she  comes  to  the 
dividing  point,  between  the  course  of  the  voyage  in  the  policy 
and  the  course  of  the  new  voyage,  the  change  of  the  voyage  ofteo 
becomes  a  contested  question  as  to  the  intention  of  the  partj. 
If  the  ship  really  sailed  on  another  voy^e,  the  policy  never 
attached,  though  the  vessel  be  lost  before  she  came  to  the  divid- 
ing point ;  but  if  the  termini  of  the  voyage  described  in  the 
policy  be  the  same  as  those  upon  which  the  vessel  sailed,  it  is  the 
same  voyage,  and  a  mere  intention,  afterwards  formed,  to  deviate, 
is  of  no  consequence,  if  the  vessel  be  lost  before  she  came  U>  the 
dividing  point.*  The  distinction  between  an  alteration  of  the 
voy^e,  and  a  mere  deviation  in  the  course  of  it,  is  very  reason- 
able and  solid.  Tlie  one  is  adopted  previous  to  the  commence- 
ment of  the  risk,  and  shows  that  the  party  had  receded  from 
his  agi'eement,  but  the  other  takes  place  after  the  risk  lias  com- 
menced, and  relates  only  to  the  execution  of  the  onginat  plan.  (A) 
It  has,  however,  been  held,  in  one  case,  after  much  di^icussion,  (e) 

and  suggested  in  another,  in  opposition  to  the  established 
*  818    *  rule,  that  the  identity  of  the  voyage  does  not  always 

consist  in  the  identity  of  the  termini;  (a)  and  that  thou^ 
the  terminui  ad  quern  be  dropped,  and  another  substituted  in  the 
course  of  the  voyi^e,  it  may  be  still  the  same  voyage ;  and  if  the 
vessel  be  lost  before  she  comes  to  the  dividing  point  betweea 
the  course  to  the  original,  and  to  the  substituted  port  of  desti- 
nation, it  is  an  intention  to  deviate,  and  iiothiag  more.  (£)  > 

ftod  to  which  I  must  refer  for  r  more  pMllcular  knowledge  of  the  diitinctioD*  ui 
exception!  with  which  the  baolu  abound 

{6|  WooUlridge  u.  Bo^'dell,  Doug-  1« ;  Kewley  r.  Rjin,  2  H.  Bl.  843 ;  Miiidlewmd 
t..  BlftkM.  7  T.  R.  162;  Siiya  v.  Low,  1  Johni.  Cm.  IB*;  Heiiih»w  v.  Marine  lot 
Companj',  2  Cainet,  271 ;  Marine  Ins.  Compaoy  c-  Tucker.  3  Cranch,  S5T ;  Bonlv^ 

Paty,  ir.  60,  67. 

ic)  Lawrence  f.  Ocean  Ini.  Company,  1  IJohiu.  211 ;  S.  c.  14  id.  Ml 

(a)  Johnaon,  J  ,  in  3  Cranch,  386. 

(b]  The  foreign  jarist*  dtetinguiih  between  the  vojofft  iniurtd  and  tli«  mfi^  ^ib 

1  [Winter  d.  Delaware  Mat.  Safety  tion,  that  when  the  veswl  left  u  ial» 

Ids.  Co.,  30  Penn.  Si.  334.)  mediate  port  in  the  yoyKge  utani  foe  a 

>  ItwM  held  Inscaie  whichabstained  dlBerent  port  of  diicharge  fromtheiM 

from  laying  down  any  broader  propod-  mentioiied  in  the  policy,  and  wuloit.tbt 
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3.  Of  th«  RigbU  and  Datl«a  of  the  iDBiiTed  In  CasflB  of  LoM. — (1.) 
Ctf  Abandonment.  — A  total  loss  within  the  meaning  of  the  policy 
may  arise  either  by  the  total  destruction  of  the  thing  insured,  or, 
if  it  specifically  remains,  by  such  damage  to  it  as  renders  it  of 
little  or  no  value.  A  loss  is  said  to  be  total  if  the  voyage  be 
entirely  lost  or  defeated,  or  not  worth  pursuing,  and  the  pro- 
jected adventure  frustrated.  It  is  a  constructive  total  loss  if 
the  thing  insured,  though  existing,  in  fact,  is  lost  for  any  bene- 
ficial purpose  to  the  owner.  In  such  cases  the  insured  may 
abandon  all  his  interest  in  the  subject  insured,  and  all  his  hopes 
of  resovery,  to  the  insurer,  and  call  upon  hiin  to  pay  as  Tor  a  total 
loss.  The  object  of  the  provision  is  to  enable  the  insured  to  be 
promptly  reinstated  in  his  capital,  and  be  thereby  enabled  to 
engage  in  some  new  mercantile  adventure.  Long  interruptioa 
to  a  vojage,  and  uncertain  hopes  of  recovery,  would  often  be 
ruinous  to  the  business  of  the  merchant ;  and,  therefore,  if  the 
object  of  th9  voyage  be  lost,  or  not  worth  pursuing,  by  reason  of 
the  peril  insured  against,  or  if  the  cargo  be  so  damaged  as 
to  be  of  little  or  no  value,  or  •  where  the  salvage  is  very  •  319 
high,  and  further  expense  be  necessary,  and  the  insurer 
will  not  engage  to  bear  it,  or  if  what  is  saved  be  of  less  value 
than  the  freight,  or  where  the  damage  exceeds  one  half  the  value 
of  the  goods  insured,  or  where  the  property  is  captured,  or 
arrested,  or  even  detained  by  an  indefinite  embargo  ;  in  these 
and  other  cases  of  a  like  nature,  the  insured  may  disentangle 
himself,  and  abandon  the  subject  to  the  underwriter,  and  call 
apon  him  to  pay  a  total  loss.  In  such  cases  the  insurer  stands 
in  the  place  of  the  insured,  and  takes  the  subject  to  himself  with 
all  the  chances  of  recovery  and  indemnity.  A  valid  abandon- 
ment has  a  retrospective  effect,  and  does  of  itself,  and  without 
any  deed  of  cession,  and  prior  to  the  actual  payment  of  the  loss, 
transfer  the  right  of  property  to  the  insurer  to  the  extent  of  the 

ai^.  Independenter  le  habet  msaecnrmtlo  &  Tiaggio  naTia.  It  a  ahip  ealli  on  a  Tojrage 
from  Saml  Halo  to  Toulon,  and  ia  insured  from  Saint  Malo  to  Cadii,  the  latter  it  tbe 
yajtge  lD*UTed,  bat  tbe  former  1b  tbe  vojage  of  tbe  ship,  and  tbe  Toyage  insured  i« 
known  b7  ili  two  extreinei,  or  \he  termima  a  quo  tad  Iht  Itrminut  ad  quem.  Casaregls, 
I»BC.  «7,  n.  6,  SI ;  BouU7-Pat7,  iU.  416,  417. 

iiMaren  were  diacharged,  although  ihe  nation  was  not  changed  nntil  after  the 
wa*  pursuing  a  course  which  she  might  commencement  of  the  vojage.  Herrill 
hare  taken  If  she  bad  continued  Dpon  the  d.  Bojlston  F.  &  M.  Ins.  Co.,  S  Allen, 
Tojage  insured,  and  although  her  deati-    217. 
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inaurance ;  and  if  after  an  abandonmeot,  duly  made  and  accepted, 
the  ship  should  be  recovered,  and  proceed  and  make  a  prosperoat 
voyage,  the  imurer,  as  owner,  would  reap  the  profits,  (a)  ^ 

These  coQBiderationa  have  introduced  the  right  of  abandon- 
ment into  the  insurance  law  of  every  country,  and  yet  the  text 
writers  have  generally  condemned  the  privilege  as  inconsisteDt 
with  just  notions  concerning  the  nature  of  the  contract  of  insur- 
ance, which  is  a  contract  of  indemnity.  But  it  has  now  become 
an  ingredient  so  interwoven  with  the  whole  system  of  insurance, 
that  it  cannot  be  abolished,  though  the  late  English  cases,  says 
Mr.  Beneclce,  show  a  stronger  inclination  in  the  courts  to  restrict 
than  to  enlarge  the  right     The  laws  of  Hamburg  distin- 

*  820    guished  themselves  from  all  others  *  by  restricUng  the 

right    of  abandonment  to  the  only  case  of  a  missing 
ship,  (a) 

As  soon  as  the  insured  is  informed  of  the  loss,  be  ought  (after 
being  allowed  a  reasonable  time  to  inspect  the  cargc^  and  for  no 
other  purpose)  to  determine  promptly  whether  he  will  or  will  not 
abandon,  and  he  cannot  lie  by  and  speculate  on  events.  If  he 
elects  to  abandon,  he  must  do  it  in  a  reasonable  time,  and  give 
notice  promptly  to  the  insurer  of  his  determination  ;  otherwise 
be  will  be  deemed  to  have  waived  his  right  to  abandon,  and  will 
be  entitled  to  recover  only  for  a  partial  loss,  unless  the  loss  be, 

{a)  OnidoD,  c  7,  MC.  1 ;  Gou  d.  Wither*,  S  Burr.  683 ;  Uuniltoo  r.  Hcndet,  ib. 
1108 ;  MJtles  t>.  Ftelcher,  Doug.  231 ;  Uanniag  e.  Newobam,  Park  on  iDtnnnca,  331 ; 
Cualet  t).  St.  Barbe,  I  T.  R.  187;  Qumd  v.  Union  In*.  Company,  2  Wash.  SSL  Tke 
abandonment  CAiriei  with  It  to  llie  ioiurer,  not  only  the  title  to  the  mbject  iniand, 
but  it!  procceda,  il  recovered,  and  an;  compentatlon  awarded  bj  way  of  iodemnlv. 
The  benefit  of  tlie  ^t  Tecaperandi  paMet,  and  all  that  may  be  collateral  or  inddental 
to  the  owaershlp.  Blaaawpot  c.  Pa  Coita,  1  Eden,  130 ;  Randal  r.  Cockrao,  1  Veae;, 
Sen.  98 ;  ComegyB  v.  Vasae,  1  Petera,  193 ;  Atlantic  Ini.  Company  u.  Stomi*,  1  Edv. 
Cb.  821 ;  Rogen  v.  HoMck,  18  Wend.  819 ;  Matthewi,  J.,  in  Mellon  it.  Bucki,  6  Umf 
tin,  H.  B.  STl.  Mr.  Benecke  Juitly  obierreB,  that  the  prlndpln  in  some  of  the  abor* 
cuei,  before  Lord  Haiufleld,  were  too  generally  ezpreued  to  aerre  ai  a  baaii  of  tb* 
Uw  of  abaodonment,  and  tbAt  it  waa  from  actual  decitioo*,  and  not  from  auuh  ^^ 
eral  obaerrationi,  that  the  law  inuat  be  collected.    Benecke  on  Indemnity,  StS. 

(a)  Ord.  of  Hamburg,  II.  The  inaurance  companiM  of  Phiiadeipliia,  in  1S0T, 
agreed  that  their  policlei  ihoold  provide  agaiiut  abandonment  in  caaea  of  capinn  or 
detention,  until  aixty  daya  after  advice  received  of  the  act,  mileaa  the  property  be 
Moner  condemned ;  and  in  caaea  of  embargo,  until  after  four  calendar  moottia  ;  and 
ag^nat  any  abandonment  on  acooant  of  aeicnre  or  detention  In  port  under  VmbA 
decreet,  or  on  accooDt  of  the  port  of  detention  being  blodutded. 

'  See  331,  n.  L 
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in  fact,  absolutely  total.  (J)  If  the  thiDg  insured  exists  in  specie, 
and  the  insured  wishes  to  go  for  a  total  loss,  an  abaitdonment  ia 
indispensable,  (c)  The  same  principle  which  requires  the  insured 
who  abandons,  to  do  it  in  a  reasonable  time,  also  requires  the 
insurer  who  rejects  an  abandonment,  to  act  promptly,  (d)  The 
object  of  the  abandonment  is  to  turn  that  into  a  total  loss  which 
otherwise  would  not  he  one ;  and  it  is  unnecessary,  and  would 
be  idle,  to  abandon  in  the  case  of  an  entire  destruction  of 
the  subject,  (e)  It  is  only  necessary  when  the  loss  is  •  con-  *  821 
structively  total  within  the  policy;  and  not  an  actual  total 
loss.  The  right  of  abandonment  does  not  depend  upon  the 
certainty,  but  upon  the  high  probability  of  a  total  loss,  either 
of  the  property,  or  voyage,  or  both.  The  inauied  is  toact,  not 
upon  certainties,  but  upon  probabilities ;  and  if  the  facts  present 
a  case  of  extreme  hazard,  and  of  probable  expense,  exceeding 
half  the  value  of  the  ship,  the  insured  may  abandon,  though  it 
should^  happen   that  she   wat   afterwards  recovered   at   a  less 

(h}  Mitchell  V.  Edie,  1  T.  R.  608.  The  reauDable  time  for  ^ring  noticei  ot 
•Inndoninent  dpp«ndi  apnn  clrcumttancei,  and  five  dajt'  delii;,  after  intelligence 
received,  ha«  been  held  too  Ute.  Hunt  ■>.  Ko^al  Exchange  Aasurance,  G  Maule  &  S. 
*7 ;  [Potter  e..  Eankin,  L.  H.  5  C.  P.  311,  363-! 

(c)  Uitchell  D.  £ilie,  1  T.  R.  60S ;  Martin  v.  Crokatt,  14  Eut,  466 ;  Hant  r.  Royal 
Exchange  Auursnce.  &  Maale  &  8.  47;  SmUb  if.  Manufac  Ing.  Co.,  7  Hetc.  446. 
[Sat  Bee  331,  n.  1.  [Ii).] 

((f)  Hadwin  c.  Han-itOD,  S  Brod.  &  BIng.  97 ;  [Copelln  b.  Ina.  Co.,  9  WM.  461 ; 
48  Mo.  211.)  The  ipenrer  ma?  take  poraeasion  of  a  Tewel  atranded  and  a)>andoiied 
to  hint,  and  repair  lier,  provided  he  doei  It  diligently,  or  In  a  reaaonable  time ;  and 
If  he  baa  not  accepted  the  abandonment,  and  the  repair*  amount  to  1e»  than  half 
tbt  ralue,  he  may  reatore  the  rewel.  Feele  u.  Suffolk  Ins.  Co.,  7  Pick.  264.  [But 
««  381,  D.  1,  (&).] 

(()  Mnllett  V.  Shedden,  13  Eaat,  304;  Green  r.  Rnyal  Exchange  Auurance  Com- 
panj,  e  Taunt.  68 ;  Cambridge  ■>.  Anderton,  2  B.  &  C,  eni ;  Caaaregii,  Disc.  3,  n.  S3 ; 
DiK.  70.  n.  5,  33 ;  Roax  v.  SaWador,  1  Bing.  N.  C.  526 ;  1  Scott,  491 ;  3  Bing.  N.  C. 
3B6,  In  this  hut  caie,  in  the  Exchequer  Chamber.  Lord  Abinger  gave  a  learned  hia- 
lortcal  review  of  the  lair  of  abandonment,  and  the  decision  of  the  court  wu,  that  If 
tli«  goodi  insured  are  damaged  bj  lea  perils  daring  the  course  of  the  voyage,  and  at 
an  intermediate  port  of  neceasity  became  perishable  and  could  not  t>e  reshipped,  the 
asaured  might  recover  as  for  a  total  loss  wlthaut  iibandonment,  even  thoagh  the  per- 
iahaUe  articles  (hides)  did  exist  in  specie,  for  they  could  not  be  reshipped  with 
safety,  and  they  were  deemed  totally  lost  aa  a  shipment  for  the  voyage.  An  aban- 
doDment  In  a  policy  on  freight  Is  held  to  be  unnecessary  when  the  ship  te  hopeleaaly 
■tiKnded,  for  then  there  Ii  nothing  to  abandon.  Idle  d.  Royal  Exchange  Anurance 
Company,  8  Taunt.  766;  Mount  p.  Harrison,  4  BIng.  3SS.  See  also  Robinson  v. 
Ctrnnnou wealth  Ins.  Co.,  8  Sumner,  220,  the  combination  of  drcumstancea  stated 
whldi  wHl  >i  tliorixe  an  abandonment 

[461] 


nigtircaavGOOglC 


•  322  OP  PmSONAL  PSOPERTT.  [PAKt  T. 

expense,  (a)  Though  the  subject  may  physically  exist,  yet  there 
may  be  a  technical  total  loss  to  the  owner  if  the  tilings  be  Ukeo 
from  his  free  use  and  possession.  Such  are  the  common  cases 
of  total  losses  by  embargoes,  by  captures,  and  by  restraints,  and 
detainments  of  princes.  The  right  to  abandon  exists  when  the 
ship,  for  all  the  useful  purposes  of  the  voyage,  is  gone  from  the 
control  of  the  owuer  ;  lu  in  the  cases  of  submersion,  or  shipwreck, 
or  capture,  and  it  is  uncertain,  or  the  time  unreasonably  distant, 
when  it  will  he  restored  in  a  state  to  resume  the  voyi^e ;  or  when 
the  risk  and  expense  of  restoring  the  vessel  are  dieproportioned 
to  the  expected  benefit  and  objects  of  the  voyage.  All  these 
general  doctrines  concerning  abandonment  have  been  entirely 
incorporated  into  our  American  law,  and  they  exist  to  all  essential 
purposes  in  the  French  jurisprudence.  (S) 

•  822        *  The  case  of  Peeh  v.  Merchants'  Inturanee  Company  (a) 

contains  a  very  elaborate  review  of  the  whole  law  of  aban- 
donment, and  the  cormlusinn  is,  that  the  tight  of  abandon/nent  is 
to  be  judged  of  by  al!  the  circumstances  of  each  particular  case 
existing  at  the  time  of  abandonment,  and  that  there  was  no  gen- 
eral rule  that  the  injury  to  the  ship  by  the  perils  insured  against, 

(o)  Fontaine  v.  Fhienix  Int.  Corapso^,  11  Johni.  203;  Robertioa  o.  Cknilbei^ 
2  Stark.  671 ;  Bradlie  v.  Tile  Maryland  Iqi.  Co.,  12  Peten.  878,  398 ;  [32  Ala.  lOB-) 
Though  the  yemel  be  dliabled  on  the  toy^ge,  and  it  becomei  reaaonmble,  under  the 
clrcamBtance*  of  the  caae,  that  the  maitcr  Ehoold  procure  another  venel  to  lend  ca 
the  cargo,  and  though  he  mty  not  be  able  to  do  it  at  tlie  port  of  diatreaa,  or  at  a  con- 
tiguouB  port,  yet  It  hai  been  held  not  to  be  a  proper  caie  for  abandonment  of  the 
cargo,  Inasmuch  ai  the  cargo  in  the  giren  caie  was  light,  and  might  without  great 
expente  have  been  transported  to  another  port  for  shipmcot.  Bryant  e.  CommoB- 
wealth  In».  Co.,  6  Pick.  131,  Eauh  caae  will  be  governed  on  a  reasonable  *iew  td 
Ita  apecinl  circumitance*.  If  the  maater  muat  send  the  cargo,  not  to  a  ctHiiigiMH 
port,  but  to  distant  places  for  reihiproent,  and  the  transportation  be  dIfBculC  and 
batardous,  the  master  is  not  bound  to  attempt  to  resbip  the  cargo.  TieadweU  »■ 
Union  Ins.  Companj,  6  Cowen,  Z70.    Vida  taprn,  SIS. 

(b)  Emerigon,  ii.  104-197  1  Fothier,de>  Ass.  n.  131, 188;  Gardiner  e.  Smith,  IJohns. 
Cas.  141;  Abbott  d.  Broome,  1  Caines,2ft2;  U.  Ins.  Company  r.  RoblnMm, !  CaioM, 
280;  Leec.  Boanlman,  SMasi.  238;  Haiine  Ins.  Company  o. Tucker,  8  Crtnch.SoT; 
Chesapeiike  Ini.  Company  b.  Stark,  6  Id.  268;  Peele  d.  Merchanta'  Ids.  Compuy, 
8  Mason,  27.  Subm^nion  ia  not  per  m  a  total  loss  of  a  vessel.  It  will  depend  upoa 
■  circumstattce  whether  it  be  or  be  not  total.  Sewall  v.  United  States  Ins.  Company, 
II  nek.  90.  When  the  insurance  is  on  the  (Ai>,  it  Is  a  total  loas,  if  at  the  time  ol 
abandonment  the  ship  was  absolutely  lost  to  the  owner,  as  by  capture  or  detentior : 
or  she  was  in  aoch  a  slate  thai  tbe  expenaa  of  making  ber  available  would  eiovil 
half  her  value. 

(al  8  Mason,  27.  See  also  Bradlie  a.  The  1SMfj\M0d  lua.  Company,  IX  Peters, 
878,  a.  p. 
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must  in  all  cases  exceed  one  half  her  value,  to  justify  an  aban- 
donment. The  law,  as  declared  in  the  great  cases  before  Lord 
Mansfield,  of  Oosa  v.  WUhert,  Samilton  v.  Mendes,  and  Millet  v. 
Fletcher,  has  been  acted  upon  for  half  a  century,  and  their  doc- 
trine has  never  been  shaken  ;  and  the  case  of  M^Iver  v.  Hender- 
ton  (&)  left  the  law  on  the  subject  of  abaadonment  exactly  where 
those  cases  had  placed  it.  (c) 

The  French  Ordinance  of  the  Marine  confined  abandonment  to 
the  five  cases  of  capture,  shipwreck,  stranding,  arrest  of  princes, 
and  an  entire  loss  of  the  subject  insured,  (tf)  But  the  new  com- 
mercial code  has  modified  and  enlarged  the  privilege  of  abandon- 
ment. It  applies  to  the  cases  of  capture,  shipwreck,  stranding 
with  partial  wreck,  disability  of  the  vessel  occasioned  by  perils  of 
the  sea,  arrest  of  a  foreign  power,  or  arrest  on  the  part  of  the  gov- 
ernment of  the  insured  after  the  commencement  of  the  voyage, 
and  a  loss  or  damage  of  the  property  insured,  if  amounting  to  at 
least  three  fourths  of  its  value,  (e)  The  English  and  American 
law  of  abandonment  applies  not  only  to  those  cases,  but  to  every 
case  where  the  perils  covered  by  the  policy  have  occaidoned  a  losa, 
either  of  the  subject  or  of  the  voyage.  It  is  understood, 
that  mere  •stranding  of  the  ship  is  not,  of  itself  to  be  •  828 
deemed  a  total  loss  ;  yet  it  may  be  attended  with  circum- 
stances that  will  justify  an  abandonment,  even  though  the  hull  of 
the  ship  should  not  he  materially  damaged  ;  as  if  she  be  stranded 
where  there  are  no  means  of  adequate  relief,  and  the  expense 
of  the  removal  would  exceed  the  value  of  the  ship,  (a)  The 
foreign  writers  distinguish  innavigability  from  shipwreck,  and 
there  has  been  some  difficulty  as  to  the  true  definition  of 
shipwreck.  (&}     But  the  right  to  abandon   does  not  turn  upou 

(6>  4  Haate  *  S.  576. 

(e)  In  the  ctue  of  the  AnsriUD  Ini.  Compmnj  v.  Og^eo,  20  Wend.  287,  it  wh 
held  that  if  lh«  groond  for  Abandonment,  in  the  caie  either  of  a  technical  or  actuai 
total  ioaa,  wm  the  result  of  aJpaiU  negtigmce,  or  want  of  dm  diligeaa,  on  the  part  of 
tbe-owner  or  lili  agent,  the  insurer  wai  not  liable.  And  if  there  hag  been  a  want  of 
trdintnj  praJaict  In  tbe  owner  in  fumlihing  funds  or  credit  to  the  master,  to  enable 
him  to  make  the  neceuar/  repain,  and  the  matter  wu  thereby  deprived  of  the 
mean*  to  obtain  fimdi  or  credit,  an  abaDdonment  cannot  t>e  made  a«  for  a  coiutnio- 
tire  or  techoleal  total  loai. 

(<f)  Ord  de  U  Mar.  art.  46.  («)  Code  de  Commerce,  art.  369. 

(a)  Boiler  "■  Cheaapeake  Ini.  Company,  3  Gill  &  J.  450. 

(ft)  Therearetwo  kindi  of  thlpwreck:  (1.)  When  the  reuel  links,  or  f(  dashed 
to  |Mece«.     (2.)  When  ilie  i«  stranded,  which  U,  when  she  grounds,  and  fills  with 
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•324  *any  definition,  and  the  cases  on  the  subject  have  been 
governed  by  their  own  peculiar  circumstances,  connected 
with  the  property  at  the  time,  and  with  reference  to  the  general 
principles  and  analogies  of  law.  (u) 

The  English  rule  is,  that  an  abandonment,  though  rightfully 
made,  is  not  absolute,  but  it  is  liable  to  be  controlled  by  aubse- 
c^ueut  events ;  and  that  if  the  loss  has  ceased  to  he  total  before 
action,  the  abandonment  becomes  inoperative.  The  rule  wns 
BU^ested,  but  left  undecided,  in  Hamilton  v.  Mendea,  but  it  iras 
explicitly  declared  and  settled  in  subsequent  cases.  (6)  The  Eng- 
lish rule  does  not  rest,  however,  without  some  distrust  as  to  its 

water.  The  latter  may  termlDate  in  ahipwreck,  or  may  not,  and  it  dependi  on  dr- 
cumitBQcet  wlietber  it  will  or  wilt  not  jnitif;  an  abandon  men  t.  The  itiadea  ol  £1- 
ference  between  whipuiTtck  nf  the  two  Idndi,  and  wndc  abaolute  and  partia),  tnd 
araadiag  witii  and  without  wreck,  are  minntetj  tiated  by  the  French  ciTiliani,  Sn 
Boulay-Pnt;,  iv.  12-14,  230,  231,  [Conn  de  Droit  Com.  tit  10,  an:.  16,  and  lil  II, 
«ec.  1,1  and  Onl.  de  la  Mar.  h.  t.,  art.  46,  Hhii:h  diitinKniahei  Iwtween  ahipwnct:, 
wreck,  and  itranding.  In  Bisltop  v.  Pentland,  7  B.  &  C.  219,  1  Mann.  *  Rj.  (V. 
ttrandaig  wh  held  to  1m  when  a  ship,  bj  accident,  is  on  tlie  gronnd  or  attend,  and  >> 
injured  thereby.  A  itninding  in  the  sente  of  a  policy  U,  when  a  *hip  take*  giomd, 
not  in  (he  ordinary  course  id  narigation,  but  by  accident,  or  the  force  of  wind,  or  (be 
■ea,  and  remains  «iationary  for  lome  time.  The  veiiel  mtut  fcroand  from  an  aoo- 
dent  liappenins  out  of  llie  ordinary  and  usual  conne  of  DBflgatloii.  She  must  be  on 
the  strand  under  extraordiniiry  circumitancet,  or  from  extraneous  causes.  Wells  a 
Hopwood,  3  B.  &  Ad.  20 1  Kingsford  u.  Marshall,  8  Bing.  468 ;  I^ke  n.  Columb.  la*. 
Co.,  IS  Ohio,  48.  But  the  cases  make  a  stranding  to  depend  so  much  upon  ipeeisl 
circumstances,  and  they  make  so  many  diitinctioni,  that  it  is  difficult  to  glTciBT 
precise  deflnltion  or  rule  uniformly  applicable  to  the  subject.  M'Dougle  b.  Ra^ 
Bichange  Assurance,  4  Camp,  283  ;  4  Maule  &  S.  eos ;  Sayner  v.  Godmond.  6  B.  A 
Aid.  226 ;  Burnett  r.  Kensington,  1  Eip,  417 ;  Carruthen  r.  fiydebotham,  1  Haole  A 
8.  77 ;  BaiTD*  d.  Belt,  4  B.  &  C.  T.SS,  are  cases  to  show  the  perpteiitiea  and  nkc 
refinements  on  this  point.  InnaTlgability,  in  the  sense  of  insurance  la*,  ia  vbca 
the  Tesset,  by  a  peril  of  the  sea,  ceasei  to  be  navigable  by  irremediable  miitor 
ttue ;  in  turn  ttalum  ipd  promJailia  humana  nparari  non  potat.  The  siilp  is  relaliTdy 
Innarlgable  when  it  will  require  almost  as  much  time  and  eipense  to  repair  her, 
as  to  build  a  new  one.  This  ii  the  doctrine  of  Targa  and  Emerigon,  and  of  the 
Judicial  decisions  which  the  latter  reports.  Targti.  c  54,  p.  S39,  and  c.  60,  p.  9G<; 
Emerigon,  i.  &9I-6Q8.  Innavlgability,  when  duly  eitabiislied,  constitutes  ■  total  l«s. 
and  a  right  to  abandon.  When  it  is  established  by  an  official  surrey  and  repvt, 
{prveit  vtriavi.)  It  creates  a  prttianptio  juris  of  innaTlgability,  by  a  peril  of  Ike 
sea,  against  tbe  Insurer,  and  which  he  may  contradict;  bnt  without  such  •  xw- 
vey,  which  is  required  by  the  French  ordinances,  the  preanmption  is  juris  «t  A 
jvre  against  the  insured,  that  the  InnaTigability  proceeded  from  lnh«ieot  defaeti. 
Emerigon,  1.  677. 

{a )  Wood  e.  L.  &  K.  Ins.  Company,  0  Maa*.  478 ;  Peele  c.  Merchants'  loa.  Can- 
pany,  8  Mason,  42,  4.1,  44. 

(t)  Balnbridge  v.  Neilaon,  10  Eai^  829;  Pattenon  r.  Ritchie,  4  Bfaula  *  8.  W«. 
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solidity.  It  was  TDUch  doubted  in  the  House  of  Lords,  by  Lord 
Eldon,  in  Smith  v.  Bobertton  ;  (c)  every  question  as  to  the  prin- 
ciple was  expressly  waived,  and  it  has  since  been  very  much 
Bbaken.  (t2)  But  in  the  United  States  a  different  rule  prevails  ; 
and  it  is  well  settled  in  American  juriaprudence,  that  an  abandon- 
ment once  rightfully  made  ia  binding  and  conclusive  between  the 
parties,  and  the  rights  flowing  from  it  becomes  vested  rights,  aud 
are  not  to  be  devested  by  subsequent  events,  (e)  The  nght  to 
abandon  is  to  be  tested  by  the  actual  facts  at  the  time  of 
the  abandonment,  *  and  not  upon  the  state  of  the  informa-  *  S25 
tioQ  received,  (a)  The  opinion  of  Lord  Mansfield,  inHam- 
ilton  V.  Mendei,  was  very  destitute  of  precision  on  this  point,  and 
the  American  rule  ia  founded  on  principles  of  equity  and  public 
convenience.  The  opposing  doctrine,  said  a  great  authority,  (6) 
appeared  to  trench  very  much  upon  the  true  principles  of  aban- 
donment, and  not  to  be  supported  by  very  exact  or  cogent  anal- 
ogies. The  Court  of  Session  in  Scotland  eveii  went  so  far  as  to 
consider  the  right  to  abandon  to  depend  merely  upon  the  informa- 
tion at  the  time,  and  that  if  the  right  be  exercised  bona  fide  upon 
the  slate  of  facts  received,  the  transaction  was  closed  and  de- 
finitive, and  was  not  to  be  opened  or  disturbed  by  any  subse* 

(t)  3  Dow.  474. 

[^  Boldiworth  v.  Wue,  7  B,  ft  C.  7M.  It  »m  there  held  that  If  >  ihtp  hw  been 
ODce  neceuarily  abRndoned,  the  ownen  maj  recorer  for  a  total  Imi,  thoaith  she 
i>  atlerwardi  recovered  and  brought  into  port.  Tblt  wat  coming  to  the  tme  and 
•ctBDd  doctHne  on  tbe  inbject.  See  aUo  Najlor  v.  Tajlor,  9  Id.  71&  [But  •«« 
tai,  n.  1.] 

(<|  Bndlie  v.  Maryland  Ina.  Company,  12  Peten,  878.  In  Peele  t>.  Suff.  Ins.  Com- 
pinr,  7  Pick.  264,  ft  vsi  held  that  If  a  reuet  be  itranded  and  abandoned  to  the 
■ndenrrlten,  and  thej  take  and  repair  her  at  a  coat  of  leu  than  fifty  per  cent 
•it  her  Talae,  thej  maf  In  a  reaaonable  time  return  her  to  the  ownen  without 
Iheir  eooaent,  and  exonerate  tllenuelTea.  {AnU,  320,  n.  (if).)  A  contrary  doctrine 
*>«  held  in  Peele  b.  Merchant*'  Int.  Company,  2  Mason,  tapra ;  and  the  French  law 
i>  dearly  otherwlie  in  a  case  proper  for  abandonment,  and  abandonment  dalj 
Bide.  Emerigon,  Tiait^  dei  Ass.  iL  196 ;  Pothler,  Trait^  d'AM.  D,  13S ;  Pardesaua, 
Conn  de  Droit  Com.  ill.  n.  864 

(a)  Chnrch  v.  Bedient,  t  Calnea  Cas.  21 ;  Dcpan  v.  Ocean  Ins.  Company,  G  Co«en, 

'     <3;Diitllbe.GatliS,4Dallas,446;  ManhalU.  Delaware  In*.  Company,  2  Wash.  M; 

4Cranch, SOS;  Rhinelander  v. Ins. Company  of  PennsylTanIa,  4  Cranch, 28;  Lee  v. 

Burdman,  S  Mass.  288 ;  Wood  v.  L.  ft  E.  Ins.  Company.  B  id.  470 ;  Adams  b.  Delaware 

'    loi.  Company,  8  Btnnef,  287 ;  Peels  r.  Merchants'  Ins.  Company,  8  Mason,  27 ;  Maij- 

tud  and  Ph.  In*.  Compaoj  e.  Batfaont,  6  OiU  &  J.  169  ^  BradUe  t>.  Maijland  Ins.  Com. 

>'   pany,  12  Peters,  Sra 

(i)  Story,  J.,  3  Mason,  SI 
»'  »o>.m.-30  [466] 
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quent  event,  or  any  event  of  which  the  iDtelligenoe  subseqaentlj 

arrived,  (c) 
*  326       *  There  is  a  material  difference  betveen  an  inBuranee  on 

ship  and  on  cargo,  and  Rome  confusion  i^  introduced  b; 
blending  the  cases  ;  bnt  the  essential  [)rincipleB  of  abandonment, 
with  some  variation,  apply  equally  to  each.  A  total  loss  of  cargo 
may  be  effected,  not  merely  by  destruction,  but,  in  very  special 
i:uses,  by  a  permanent  incapacity  of  the  ship  to  perform  the  vojn^, 
an  when  it  produces  a  destruction  of  the  contem^ilated  adventurt. 
A  losB  of  the  voyage  for  the  season,  or  a  case  of  reUrdatiou  cnl;, 
unless  the  cargo  be  of  a  perishable  nature,  does  not  amount  to  b 
totnl  loss  of  the  cargo,  (a)  It  is  only  in  particular  cases  tlint  the 
loMS  of  the  voyage  will  be  a  ground  of  abandonment  of  the  cargo. 
The  goods  are  not  so  necessarily  connected  with  the  ship,  tliatif 
the  ship  be  lost,  there  must  of  course  be  a  loss  of  voyage  with 
respect  to  the  goods.  In  Oemon  v.  Royal  Exchaiige  Atturawt,  Ih) 
the  ship  was  forced  back  by  stress  of  weather,  and  the  cargo  found 
to  be  so  damaged  as  not  to  be  in  a  state  to  send  on,  and  au  aban- 
donment was  held  good.  There  must  be  an  actual  total  loss,  or 
one  in  the  highest  degree  probable,  to  justify  an  alwndonment  of 
the  cargo,  (ji)  In  Hudson  v.  JSarrxaon,  (^d")  it  was  admitted  to  be 
extremely  difficult  to  deduce  any  general  rule  from  the  circum- 
stances under  which  the  insured  has  a  right  to  abandon  the  cargo. 

(e)  Smith  v.  Robmson,  2  Dow,  474.  In  the  opioton  In  Pede  e.  Heichuti'Iifc 
Company,  tupra,  SJSS,  it  wu  obwrred  bj  the  conit,  tn  referraca  to  the  dfflnititt 
natare  of  an  abandonment,  when  ones  &\ilj  made,  that  it  wai  "  no  iligtit  recoiniim- 
dation  of  the  American  doctrine,  that  it  itandi  approred  by  the  cantioDi  learninf  of 
Valin,  the  moral  peniploacity  of  Pothier,  and  the  practical  and  ugadoni  jadgmenl 
of  Emerigon."  But  an  oburration  at  Valln,  in  the  place  referred  to,  makei  m- 
doubt  wbeIherheinerltedlheeiiloB7,  in  mpect  to  that  point  i  for  he  uj-i,  Ibat  thmeb 
there  Bbould  be  mfirmaiim  of  a  Itu  jiullfyiig  an  lAamloiimtnt,  jet,  if  the  iblp  riianld 
be  repaired  by  the  care,  and  at  the  expenie  of  the  Iniorer,  he  thinki  ttw  iHan) 
would  hare  a  right  to  compel  the  insured  to  receire  back  the  Teatei  and  carp),  nfl(- 
witliBtanding  the  abandooment,  and  put  up  with  the  payment  of  a  porlial  1(* 
Vntin'*  Comm.  lib.  8,  tiL  S,  art  60.  The  opinion  of  Valin  I  take  to  be  hetaj  » 
American  law,  and  it  ib  pointedly  condemned  by  Rmerigon.  ii.  196. 

(a)  Anderaon  d.  WiUlii,  2  Haule  1  S.  240 .  Ereith  v.  Smith,  ib.  ZTS.  Mere  retu' 
ilation  of  the  Toyagc  by  a  peril  insured  againit,  unleu  it  producea  a  total  lnop*c<<T 
of  the  ihip  to  perform  the  voyage,  doei  not  conititute  a  technical  total  Ion  of  tlM 
ship.    Bradlie  o.  The  Maryland  ln».  Company,  IS  Petera,  878. 

(i)  6  Taunt  383 ;  [U  R.  4  Q,  B-  687.] 

(c)  Anderwin  i>.  Wallit,  2  Maule  k  S.  340 ;  Hunt  v.  Boyal  BiiAia^e  Am.,  G  <*■ 
47 ;  Wilson  v.  Royal  Extitiange  Ah.  Company,  2  Camp.  623. 

{di  Z  Brorl.  &  B.  ST. 
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It  is  a  veiy  entangled  branch  of  the  law  of  insurance.  If  the  ship 
has  been  lost  and  the  cargo  materially  damf^ed,  the  cases  and 
teit  writers  vary  as  to  the  right  of  the  issured  to  abandon,  or 
whether  he  must  send  on  the  goods  when  half  is  saved,  or  a  third, 
or  a  quarter,  (e)  The  doctrinu  of  the  old  cases,  that  the  in- 
Bured  may  abandon  when  the  voyage  is  *  lost,  is  narrowed.  *  327 
Every  such  loss  will  not  justify  it.  A  retardation  is  not 
Buffioient.  If  the  profits  be  reduced  one  half,  it  was  said  the 
owner  was  not  bound  to  prosecute  the  voyage  ;  but  every  ctise 
seems  to  rest  upon  its  own  circumstances. 

Wlien  a  case  proper  for  abandonment  exists,  and  it  be  duly 
made,  (a)  the  underwriter  cannot  intercept  the  exercise  of  the 
right,  and  destroy  its  effect,  by  an  offer  to  pay  tlie  amount  of  the 
repairs.  In  a  case  proper  for  abandonment,  the  insured  may 
stand  upon  his  rights^  uncoiitiolled  by  the  underwriter,  for  the 
option  to  abandon  rests  with  him,  and  not  with  the  other  party. 
If  by  hia  acts  and  interference  he  shows  that  be  intends  to  act  as 
owner,  and  elects  to  repair,  he  loses  his  right  to  abandon,  or  it  is 
a  waiver  of  it,  if  made.  (6)  He  may  elect  to  repair  the  damage 
at  the  expense  of  the  insurer,  even  if  it  amounts  to  the  whole 
value  of  the  ship  ;  (c)  and,  on  the  other  hand,  he  is  not  obliged, 
against  bis  consent,  to  take  the  remnants  and  surpluses  of  a  lost 
voyage,  and  claim  under  the  policy  the  average  or  expenses 
incurred  by  the  calamity.  This  is  the  more  recent,  and,  I  think, 
the  more  solid  doctrine  on  the  subject,  and  it  is  enforced  with 
great  strength  in  the  case  of  Peete  v.  MercharUi'  Insurance 
Company,  (d)  which  has  fully  investigated  and  explained  all 
the  prominent  points  under  this  interesting  title  in  the  law  of 
insurance. 

In  Pole  V.  Fitxgeraldy  (e)  decided  in  the  Exchequer  Chamber, 
in  the  middle  of  the  last  century,  on  error  from  the  K.  B.,  it  was 
held,  after  great  discussion  and  consideration,  that  on  an  insur- 

(e)  Se«  inpra,  212, 813,  821,  Dots,  when  It  li  or  li  not  the  AaXj  of  the  mailer  to 
Knd  on  tbe  cargo  by  another  veMel. 

{a)  To  render  an  abaDdonment  effectual,  il  ii  held  th«t  the  cauee  of  the  loM  of 
tlie  ahip  miut  be  stated  in  the  letter  of  ftbkndonment,  for  the  benefit  of  the  Inaurer. 
Hazard  ».  V.  E.  Marine  In«.  Companr,  1  Sumner,  21B. 

(b)  Dickej  v.  V.  T.  Ini.  Company,  4  Cowen,  220 ;  s.  c.  8  Wead.  068 ;  Colomb 
In*.  Company  a.  Aahby,  4  Peten,  139. 

(c)  Story,  J.,  in  Humphrey*  v.  Union  Int.  Company,  8  Huon,  436. 

(d)  8  HoMin,  ST.  (()  WiUea,  641. 
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ance  of  a  ship  for  a  voyage,  it  was  not  sufBcient  that  the  to; age 
lie  lost,  if  the  ship  was  safe.  It  waa  declared  that  the  insar- 
ance  was  of  the  )«hip  and  not  of  the  voyage,  and  the  decision  was 
affirmed  in  the  House  of  Lords,  notwithstanding  Lord  Mansfield 
made  a  very  strong  argument  against  it  in  hia  character  of 
counsel.  (/)  After  Lord  Mansfield  came  into  the  Court  of 
*328  K.  B.,  he  introduced  and  established  *  the  doctrine  wbicb 
he  had  maintained  as  counsel,  that  on  the  insaraace 
of  a  ship  for  a  specified  voyage,  a  loss  of  either  the  ship,  or  Ibe 
voy^e,  was  the  same  thing,  and  justified  an  abandonment.  This, 
according  to  Lord  Eldon,  (a)  was  an  act  of  the  King's  Bench, 
reversing  a  judgment  of  the  Exchequer  Chamber  and  the  House 
of  Lords.  The  case  of  Pole  v.  Fitzgerald,  after  having  slept 
unnoticed  and  disregarded  for  half  a  century,  was  mentioned 
with  respect,  first  in  the  Supreme  Court  of  New  York,  (i)  and 
then  in  Hadkin^on  v.  RoUmon.  (e)  and  more  recently  by  Lord 
Ellenborough,  (d)  who  intimated,  that  the  loss  of  the  voyage  had 
nothing  to  do  with  the  loss  of  the  ship,  and  that  it  waa  welt  to 
resort  to  the  good  sense  of  the  judgment  in  Pole  v.  Fitzgerald,  to 
purify  the  mind  of  those  generalities.  It  is  settled,  that  a  loss 
of  the  voyage  as  to  the  cargo  is  not  a  loss  of  the  voyage  as  to  the 
ship,  for  a  policy  on  a  ship  is  an  insurance  of  the  ship  for  the 
voj'age,  and  not  an  insurance  on  the  ship  and  the  voyage,  (e) 
And,  under  this  qualification,  I  apprehend  the  doctrine  of  the 
case  of  Manning  v.  Newnham  to  be  the  established  doctrine,  that 
if  the  ship  be  prevented  by  a  peril  within  the  policy  from  proceed- 
ing on  her  voyage,  and  be  irreparably  injured,  and  the  voy^e  be 
thereby  lost,  it  is  a  total  loss  of  ship,  freight,  and  cargo,  provided 
no  other  ship  can  he  procured  to  carry  on  the  cargo.  (/)  It  mu<t 
be  admitted,  however,  that  the  extreme  variety  and  apparent  con- 
flict of  many  of  the  cases  on  this  subject  of  abandonment,  are 
enough  to  justify  the  complaint  of  Lord  Eldon,  that  there  is  as 
much  uncertainty  oDtfaiaas  on  anyotberbranchof  the  law. 
*  829  *  It  is  understood  to  be  a  fixed  rule,  that  if  the  ship  be 
80  injured  by  perils  as  to  require  repairs  to  the  extent  of 
if)  6  Bro.  P.O.  137-142;  |4  Bro.  P,  &  (2ded.)  489.  TiA  port,  881,  n.  l.J 
(a)  lDair,3fi9;  aid.47T.  (6)  IJohns.  Cu- 800. 

(e)  8  Boi.  *  P.  S8B. 

(tf)  [Falkner  r.  Ritchie,]  2  Maole  &  8.  208. 

(>)  Alexander  e.  Baltimore  Ins.  Coinpitll}r,  4  Cr«nch,  STft    Se«  klw  1  HmOB,  UL 
(/}  Cond7>  ManhtU,  58fi,  680;  [3  Dong.  ISO;  3  Cimp.  624,  a.)  , 
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more  than  half  ber  value  at  the  time  of  the  loas,  the  insured  may 
abandon  ;  for  if  ebip  oc  caigo  be  damaged  bo  as  to  diminish  their 
-value  above  half,  they  are  said  to  be  constructively  lost.  The  rule 
came  from  the  French  law,  and  is  to  be  found  in  the  treatbe  of 
Le  Guidon,  (a)  where  it  is  applied  to  the  caae  of  goods  ;  and  in 
respect  to  both  ship  and  cargo,  the  rule  has  been  incorporated 
into  the  American  jurisprudence.  (6)  There  has  been  consider- 
able discuasion  in  the  textbooks,  as  to  the  right  to  abandou,  when 
a  part  only  of  the  property  insured  is  damaged  above  a  moiety,  or 
lost,  and  ibis  will  depend  upon  the  manner  in  which  it  is  insured. 
If  the  insurance  be  upon  different  kinds  of  goods  indiscrimiQately, 
or  as  one  entire  parcel,  it  is  then  an  insurance  upon  an  integral 
subject,  and  an  abandonment  of  part  only  cannot  be  made.  But  if 
the  articles  be  separately  specified  and  valued,  it  has  been  consid- 
ered so  £ir  in  the  nature  of  a  distinct  insurance  on  each  parcel, 
that  the  insured  was  allowed  to  recover  as  for  a  total  loss  of  the 
damaged  parcel,  when  damaged  above  a  moiety  in  value.  Mr. 
Phillips  has  suggested  a  doubt  whether  this  distinction  be  well 
founded.  The  rule  was  taken  from  the  French  treatises,  and 
unless  the  different  sorts  of  cargo  be  so  distinctly  separated  and 
considered  in  the  policy,  as  to  make  it  analogous  to  distinct 
insurances  on  distinct  parcels,  there  *  cannot  be  a  separate  *  330 
abandonment  of  a  part  of  the  cargo  insured,  (a)  ' 

(a)  Condr,  c.  7,  art  1,  ft 

{b)  ValiD'B  Comm.  iL  lOlj  Fothier,  d'Aii.  n.  131;  Code  de  Commerce, art. S0S; 
Gardiner  8.  Smith,  1  JqIim.  Cm.  141 ;  Dickey  o.  N.  Y.  Iub.  Comp8iij,4  Cowen,223; 
llkrcardier  d  ClieBHpeake  Ini.  Company,  8  Cranch,  SB;  Ludlow  v.  Columbiaa  Ini, 
Company.  1  Joli[ii.  335  ;  Felera  v.  Fheniz  Ini.  Company,  3  Sei^.  &  R.  25  ;  Wood  i>.  L. 
&K-I1U  Company.  0  Mau.  479;  8tory,J,,8  Moaon,  69.  The  low  must  exceed  ooe 
half  of  the  goods  iniured,  or  the  groM  amonnt  paid  for  them.  Budd  o.  Union  Ids.  CoDt- 
pany,  4  M'Cord,  I.  In  Hall  v.  Ocean  Ina.  Company,  21  Pick.  472,  It  was  held  that  ia 
making  the  eitimate  to  ascertain  whether  the  loss  was  technically  total,  or  to  the 
amoant  of  fifty  per  cent  on  tlie  sam  iniured,  including  the  premium,  items  which 
abould  be  carried  to  the  amount  of  general  average  are  not  to  be  included. 

{a]  Guerlain  v.  Columbian  Ins.  Company,  T  Johni.  527;  Deiderlcks  n.  Com.  Ids. 
Conopany,  10id.2M;  Condy's  Marshall,  600;  2  Phillips  on  Insurance,  3T0  ;  Valin,  ii. 
108;  Pothier,  h.  t.,  n.  121,  181,  132;  EmeHgon,  II.  21j;  Le  Guidon, c.  7,  sec.  8, 9. 
In  8«t0D  ti.  Delaware  Ins.  Company,  2  Wash.  ITG,  It  was  held  that  a  partial  lou  of 
an  entire  cargo,  by  tea  damage,  if  amounting  to  more  than  half,  might,  under  cir- 
cmnstancea.  becoDTerted  into  a  technical  total  iDu;  hat  aotil  aditliaetparto/thteargQ 
be  deatroyed,  sod  the  voyage  be  not  thereby  broken  up. 

>  See,  ai  to  metnorandam  articles,  principle*  apply  geneTaliy  See  S31,  d. 
ante,  2M,  n.  1,  [d) ;  and  perhapa  the  Mme    1,  (a),  od/.,  as  to  freight 
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The  meaning  of  the  words  in  the  rule,  "  one  half  of  the  viJue," 
has  been  held  to  be  the  half  of  the  general  market  value  of  the 
vessel  at  the  time  of  the  disaster,  and  not  her  value  for  anj  pat- 
ticular  voyage  or  purpose.  (6)  The  expense  of  the  repairs  at  the 
port  of  necesttity,  including  the  expense  of  getting  the  ship  afloat, 
if  stranded,  is  the  true  teiit  for  determining  the  amount  of  the 
injury,  and  such  sum  is  to  be  taken  as  will  fully  reinstate  the  ves- 
sel, and,  in  general,  with  the  same  kind  of  materials  of  which  ehe 
was  composed  at  the  time  of  the  disaster.  It  has  also  been  con- 
sidered that  the  three  objects  of  insurance,  vessel,  cajgo,  and 
freight,  stand  on  the  same  ground  as  to  a  total  loss  by  a  deteri- 
oration of  more  than  one  half  of  the  value,  (c) 

In  ascertaining  the  value  of  the  ship,  and  the  qoantum  of 
expense  or  injury,  difficulties  have  arisen,  and  they  were  fully 
discussed,  and  very  clearly  explained,  in  Penle  v.  Merekantt' 
Insurance  Company,  (d)  The  valuation  in  the  policy  is  con- 
clusive in  case  of  a  total  loss ,  but  in  some  respects  it  is  ioap- 
plioable  for  the  purpose  of  ascertaiuing  the  quantum  of  injury  in 
case  of  a  partial  loss  of  goods.  The  rule  in  that  case  is,  to  aBcertain 
the  amount  of  injnry  by  the  difference  between  the  gross 

*  331    proceeds  of  the  sound  and  damped  goods.  («)     *  This  is 

also  the  true  rule  as  to  the  ship,  though  there  is  greater 
difficulty  in  the  application.  The  value  of  the  ship  at  the  time 
and  place  of  the  accident  is  the  true  basis  of  calculation,  (a)  And 

(b)  Ai  the  trae  bu)i  of  the  TiJustion  h  the  ralne  of  the  ehip  U  the  tlnie  of  lb« 
diiuter,  if,  &fier  the  darasge  !■  or  might  be  Tepaired,  the  ship  Is  not,  or  woold  not 
be  worth,  at  the  plaiM  of  repain,  double  the  cost  of  repaira,  it  ig  a  tedioica]  loBl 
lou.  Bradlle  r.  The  Maryland  Ina.  Companr,  12  Peter*,  376 ;  [Fulton  Ini.  Co.  ■. 
Ooodman,  32  Ala.  108.     See  3S1,  n.  1,  (a).] 

(c)  Center  a.  American  Iiu.  Compan}*,  7  Cowen,  6U ;  4  Wend.  16,  a.  o. ;  StwaQ 
V.  Dnited  Statei  Ina.  Companj,  11  Fick.  90. 

(d)  8  Maaon,  70-7a 

(()  JohnMD  D.  Sheddon,  2  East,  581. 

(a)  Patspico  Ids.  Company  v.  Soulhgate,  B  Petera,  fDH.  The  raluatioD  In  thi 
policy  at  the  borne  part,  or  in  the  general  market  of  otlier  porta,  conatitutei  do  In- 
gredient fn  aecertuulng  whether  the  Injury  by  the  diiaiter  Is  more  than  one  half  at 
the  vessel  or  not.  Bradlie  v.  The  Maryland  Ina.  Company,  12  Peten,  378.  Thii 
decision,  pronounced  by  Mr,  Justice  Story,  wa*  in  conformity  with  tlie  doctrioe 
declared  by  Iiim  in  the  case  of  Feele  v.  The  Merchants'  Ins.  Company,  3  Miion,  2T ; 
but  a  different  rule  has  been  adopted  in  Mauachuietts  and  New  York,  in  I'owed 
contradiction  to  the  decision  in  tlie  federal  conrt.  It  Is  held,  in  the  courts  in  tboM 
states,  that  the  value  of  the  Teasel,  as  agreed  upon  by  the  parties  and  inserted  in  Um 
policy,  is  to  be  taken  as  the  true  value,  la  delermhung  whether  the  repairs  eonld 
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vith  respect  to  the  arbitrary  and  fluctuatiDg  rule  as  to  the  allow- 
aaoe  of  one  third  new  for  old,  there  is  no  doubt  of  its  applicutioQ 
in  cases  of  partial  loss  ;  but  such  a  deduction  ia  not  allowed,  and 
does  not  apply  to  cases  of  total  loss.  (()  ^     The  reason  of  this 

exceed  half  her  rtlve  ia  reference  to  the  quettion  of  alMindonmeDt ;  and  that  it 
goTerns,  m  well  wbea  the  usured  claims  for  s  lechnical  total  lois,  ma  when  lie  clkimc 
for  s  lou  by  a  total  destruction  of  llie  sliip;  and  furtlier,  that,  iu  determining  the 
ume  queslioD,  the  deduction  of  one  third  Dew  for  old  was  to  be  made  from  the  esli- 
mited  amount  ot  the  repaira.  Deblniri  v.  The  Ocvun  Ini.  Company,  16  Pick.  312; 
American  Idi.  Compan/  v.  Ogdeo,  20  Wend.  2S7.  2!)7-300. 

(i)  Peele  d.  The  MerchanU'  loi.  Company,  3  Maaon,  28,  73-77. 

1  Total  Lott.  —  (a)  Wial  u.  — Tlie  16  Q.  B.  0*9,  662;  Grainger  v.  Martin, 
American  rale  aa  to  nhat  conititntes  a  2  Beat  &.  S  466;  4  B.  £  S.  0;  Kemp  v. 
loul  loH  ia  stated  in  Walleralein  u.  Co-  Hallidaj,  S  Beat  &  S.  723,  753 ;  L.  R.  1 
lumbUn  Ina.  Co.,  41 N.  Y.  204, 217 ;  Lock-  Q.  B.  620 ;  Copelin  v.  Phtenix  loe.  Co.,  48 
wood  r.  Sangamo  Ina.  Co.,  46  Mo.  71;  Ho.  211.  This  teat  applies  although  Uie 
(Taber  r.  Cliina  Ina.  Co.,  131  Masa.  239.]  ship  ia  insured  "  agalnat  total  Idsb  only." 
In  aome  alates  the  deduction  of  one  third  Adam*  d.  Mackenzie,  13  C.  B.  h.  b.  442; 
new  for  old  ia  allowed  in  catimaling  a  Heebner  v.  Eagle  Ins.  Co.,  10  Gray,  131 ; 
total  losB.  Keltell  v.  Alliance  Ina.  Co.,  10  Greene  e.  Padflc  M.  Ins.  Co.,  9  Allen, 
Gray,  144, 164 ;  Heebner  u.  Eagle  Ins.  Co.,  217;  ani;,  296,  n.  1.  But  see  Willard  r. 
ib.  131, 143 ;  E^ercei'.  Columbian  Ina.  Co.,  Miller*'  &  Hannfactnrcn'  Ins.  Co.,  24 
14  Allen,  S20,  S22 ;  Allen  ».  Commercial  Mo.  661,  6641;  2  Para,  on  Mar.  Int.  c.  4, 
Ini.  Co.,  I  Gray,  164 ;  Fiedler  u.  N.  Y.  Ini.  aec.  2,  n.  4.  In  Kemp  e.  Halliday,  tapra, 
Co.,BUuer,288.  Bat  aft«r  a  aubatantlal  the  amount  which  would  be  contributed 
part,  though  leaa  than  half  in  value,  of  by  the  cargo  toward  the  expenae  Incurred 
gooda  inaured  as  one  aubject,  haa  arrived  for  the  common  benefit  in  ralaing  ship 
in  aafety  at  the  port  of  destination,  the  and  cargo  was  deducted,  In  determining 
owner  cannot  abandon  to  the  Inanrer*  whether  the  ahlpwaa  a  total  lasa,  but  the 
and  recover  for  a  total  loai.  Forbes  0.  oourt  refrained  from  laying  down  a  gen- 
Han  of  acturera'  Int.  Co.,  1  Gray,  371;  eralnile.  But  according  to  the  American 
P'KTve  V.  Columbian  Ina.  Co.,  14  Allen,  caaea  of  Grcely  v.  Tremont  Ina.  Co.,  9 
S20. 322.  The  English  rnle  la  that  a  ship  Cuth.  41G ;  Ellicott  u.  Alliance  Ina.  Co., 
is  totally  loal,  although  it  ia  phyaicaUy  14  Gray,  818 ;  Paddock  i'.  CommrKial 
ponible  to  repair  ber,  if  it  is  Impraclk-a-  Ina.  Co.,  104  Maaa.  621,  686 ;  Fiedler  b. 
Ue  to  do  so,  as  when  It  can  only  be  done  Kew  York  Ins.  Co.,  0  Dner,  282,  general 
at  an  exceaaive  or  unreasonable  coat.  To  average  losses  are  not  to  be  added  to  a 
determine  whether  It  is  practicable  to  partial  loss  lo  make  np  a  constructive 
make  the  repaira  or  not,  the  qaestlon  ia  total  Iota  of  the  aliip.  As  to  the  method 
what  a  prudent  owner  nninaured  would  of  eaiimniing  the  value  of  the  ship,  see 
do  adder  the  circumatancet ;  and  repaira  African  St.  Co.  b.  Swanzy,  2  K.  &  J.  060, 
•re,  practically  speaking,  impoaaible,  and  004,  and  Grainger  v.  Martin,  lu/ira. 
the  loaaia  total,  if  the  ahip,  when  repaired,  The  doctrine  ef  Fole  e.  Fitzgerald,  oMM, 
will  not  be  worth  the  anm  which  it  would  327,  82B,  ij  approved  in  later  caaes,  and  la 
be  necessary  to  expend  npon  her.  Irving  law,  both  in  thia  couotry  and  in  England. 
IF.  Manning,  1  H.  L.  C.  287, 307 ;  Moas  v.  Greene  v.  Pacific  M.  In*.  Co.,  9  Allen, 
Sinitb,  e  C.  B.  04, 103;  Knlgbt  i>.  Faith,  217,  234.    It  is  pushed  fartbar  in  Eng> 
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Hllowaace  to  the  underwriter,  of  one  third  of  the  expense  of  the 
reparationa,  is  on  account  of  the  better  condition  in  which  ths 

land,  and  leadi  to  the  rule  mentiooed  on  Southern  Ini.  Co.,  L.  R.  5  Ex.  192 ;  Hw 

p.  324.    A  notice  of  abanitonnient  may  Great  Paciflc,   St«pbeD«   v.  BroomAel^ 

hare  beeu  jiutiflablj'  ([iren,  jet  if  the  L.  R.  2  P.  C.  G16.    Bui  a  cargo  b  loiallj 

nllirnate  conwqueace  of  the  peril  iMiired  lost  on  the  uine  general  principle  which 

againM  i«  merely  the  lou  of  a  vojage,  a  i«  applied  to  ahipi  if  it  nronld  cnat  moo 

total  loM  cannot  Iw  claimed.    But  in  or-  to  deliver  it  in  a  marketable  coodiiioB 

der  to  reduce  the  total  to  a  partial  luis,  ft  its  place  of  deatinaiion  than  it  would 

the  thing  insured  must  be  tn  existence  be  worth  there.    Famworthe.  Hjde,L.R. 

ander  auch   circiimstancei   that  the  a^  2  C.  P.  204;  Roselto  o.  Game/,  11  C.  B. 

iiired  may  by  reaaonable  meani  obtain  it  176, 188  (a  case  of  memorandum  articlta, 

Loxano  d.  Janion,  2  £1.  &  £1.  160,  ITT;  antt,  2W,  n.  l);  Dent  v.  Smith,  L.  H.4 

Kemp  t'.  Hnlllday,  B  Beat  &  Sm.  723,  TM.  Q.  B.  414,  446 ;   Stringer  d.  English  4 

But  an  abandonment  acL'epted  under  no  Sc  M.  Ins.  Ca,  tb.  GTS ;  L.  R.  5  Q.  B. 

niiatakt  of  fact  [a  irrevocable.    Amould,  £00.      The  flnt   of   these  case*    ibowt 

4th  ed.  S6S.  x^  that  all  the  extra  expense*  consequent 

The  doctrine  of  conatructive  total  loss  upon  perils  of  the  sea  are  to  be  IikcB 

would  not  apply  to  polii^ies  oti  bottomry  Into  account ;  but  llicse  do  not  inclade 

loans,  for  the  ship  must  lie  actually  and  the  original  freight,  but  only  the  eiceu, 

totally  destroyed  in  order  to  discharge  if  any,  over  tliat  sum  wliich  the  goods 

llie  borrower.     PoU,  8S0 ;  BroomQeld  e.  owner  has  to  pay  for  carriage  from  the 

x'  If  the  insurer  accept!  abandon-  become*  the  duty  ol  the  owner  to  act  ue 
iDent,be  cannot  rep^  and  revoke  hla  Rankin  n.  Potler.fiL.  E.H.  L.8S1  Sann- 
acceptance.  He  may,  however,  if  h«  dera  r.Baring.Sl  L.  T.418;  Howland  e. 
have  not  accepted,  Kpair  and  return  the  India  Ins.  Co.,  131  Ha«*.  £30, 254 ;  Bobert. 
ship  within  a  reasonable  time,  when  the  aoa  t.  Atlantic  MuL  Ins.  Co.,  68  M.  T.  \VL 
notice  of  abandonment  will  go  for  noth-  A  sale  rendered  necessary  by  the  peril* 
ing,  at  least  unless  the  case  is  shown  to  insured  against  eonstitutet  a  total  less, 
have  been  such  as  to  justify  an  abnndoD-  Rankin  o.  Potter,  Robertson  v.  Atlantie 
raeot  As'to  whatissufflcient  evidenceof  Hut.  Ins.  Co.,  tapra.  Bnt  not  a  aala 
acceptance,  ace  Sheptierd  c.  Henderson,  T  rendered  necessary  by  the  wrongfnl  n- 
App.Cas.40;  Provbicial  Ins. Co. if. Ledoc,  fusalof  the  roaster  to  iranaahip.  Meyit 
e  L.  R.  P.  C.  224 ;  Marinaud  v.  Melledge,  e.  Ralll,  1  C.  P.  D.  »&S;  De  Hatloa  >^ 
123  Mass.  1T3.  The  notice  of  abandon-  Saunders,  7  L.  R.  C.  P.  570.  lliei*  ii 
ment  must  be  given  as  soon  as  the  owner  only  a  total  loss  of  freiglit,  such  as  to  ten- 
has  sufficient  information  tor  forming  a  der  abandonment  unnecessary, when  It  be- 
judgment  ax  to  the  best  course  to  pursue,  comes  impossible  to  earn  it  by  tnumhip- 
An  abandonment  is  required  in  otiier  ment  or  otherwise,  or  where  the  freight 
forms  of  insurance  wliere  a  total  loss  is  and  expenses  would  exceed  the  talae  of 
claimed ;  but  tlie  rule  as  to  notice  applies  the  cargo  saved  at  the  port  of  detiina^oo. 
only  to  marine  insurance.  The  fact  that  Hubbel  r.  Great  Western  Ins.  Co.,  74  N.  T. 
it  turns  out  that  notice  would  have  been  S40,  In  Bnrt  c.  Brewera'.ftc  lDs.ro..TS 
useless  does  not  excuse  giving  it.  Kal-  N.  T.  400.  it  was  held  that  there  could  be 
tenback  c.  Uackcniie,  S  C.  P.  D.  467.  no  total  loss  of  a  vessel  which  remained 
Farther  cases  tliat  do  abandonment  or  uipnri'eandreachedherdesdnatioDsOoat. 
notice  are  necessary  where  there  is  notli-  See  furtlier.  Browning  v.  Provindal  In*, 
ing  left  to  abandon  at  the  time  wbeo  it  Co.,  6  L.  R.  P.  C.  S8S. 
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ship  is  pub  by  them  than  she  was  when  insured,  and  the  owner, 

when  he  comes  again  into  the  possession  of  his  vessel,  received 

pUce  of  dutmi  to  the  place  of  deflinft-  on  the  voj-age.     De  Cuadra  d.  Swtuin,  16 

lion,  in  case  the  thip  owugt  ii  excused  C.  B.  n.  s.  ITi.     A  total  loM  of  part  of 

from  carrying  the  goodi  on.     Goodi  lo»t  the  freight  insured  is  a  partial  )om.   Lord 

by  jettison  are  taken  into  the  estimate  by  d.  Neptune  Ins,  Co.,  10  Gray,  109,  129; 

Forbes  t.  Manuf.  Ins.  Co.,  1  Graj.STl.  Parsons  v,  Manuf.  Ins,  Co.,  18Qra7,4dS, 

But  the  prudent  owner  principle  only  468.    .See  further,  as  to  insurance   on 

applies  to  coDslructive  total  loss  of  ship  freight,  ante,  270,  n.  ]. 

or  constructive  total  luss  of  cargo  by  (b\  yoiiao/Abaudonnuni,  —  InKnight 

damage  tiaiilii,  not  to  expense  and  labor  v.  Faitli,  lupra,  notice  of  abandonment 

of  eaining  freigliL    f raj;Ai  is  not  lost  by  was  thought  necessary  In  liiis  class  of 

perils  of  the  sea,  simply  because  tlie  cost  cases.    See  also  Jardine  t>.  Leathley,  S 

of  the  repair  of  sea  damage  neceusry  to  Best  &  Sm.  700,  707  i  American  Ins.  Co. 

eani  It  would  be  greater  than  tlie  freight,  v.  Franuia,  9  (Bair)  Penn.  St.  390.    But 

Uo*s  D.  Smith,  9  C.  B.  M ;  Philpott  e.  this  rule  ninst  be  taken  with  tlie  limila- 

Bwann,  It  C.  B.  n.  s.  270,  282;  Allen  v.  lion  that  it  attaches  only  where  there  Is 

If ercantile  M.  Ids.  Co.,  44  N.  Y.  437. 441 ;  sonietliing  of  appreciable  value,  however 

nor  because  a  cargo  which  could  hare  email  that  value  may  be,  to  relinquish 

arrived  i»  spnie  with  safety  to  the  Tessel,  to  the  insurer.    An  idle  ceremony  is  not 

on  arrival  would  not  be  worth  the  sum  required.     Potter  v.  Bankin,  L.  R.  b  C.  1'. 

payable  for  freight.    Lord  n.  Neptune  Ins.  841, 371 ;  Kemp  r.  Halliday,  ft  Best  &  Sm. 

Co.,  10  Gray,  109;  Parsons  v.  Mannfac  723,  753;  Lord  a.  Neptune  !iis.  Co.,  10 

turen'  Ins.  Co.,  18  Gray,  403,  4ue.     But  Gray,  100,  118;  Stewart  i:.  Greenock  M. 

if  the  ship  owner,  in  order  to  carry  on  the  Ins.   Co.,  S   H.  L.   C.   ISO,   166.     Efen 

cargo  with  safety,  must  incur  an  expense  atrongerlangusgewillbefound  in  Bullard 

which  woold  greatly  exceed  the  value  of  v.  Roger  Wittiams  Im.  Co,,  1  Curtts,  148 ; 

the  cargo  on  arrival,  there  Is  a  total  loss  King  n  Walker,  8  B.  &  C.  209, 212.    And 

of  freight,  Michael  v.  OUIespy,  2  C.  B.  see  Gni*eB  e.  Washington  M.  Ins.  Co.,  13 

v.s.  627;  and  if  the  ship  is  Incapacitated  Allen,  S91 ;  Ins.  Co.  e.Updegraf[,21 1'enn. 

br  perils  insured  against  from  earning  SL613.     Seefurther, ante, 298, n.  1,(b). 

the  frdgbt,  and  the  owner  as  a  prudent  As  to  what  is  sufficient   notice,  see 

man  is  Justifled  in  abandoning  her,  the  Currie  v.  Bombay  N  Ins,  Co.,  L.  R.  3  P. 

kws  of  the  freight  in  such  a  case  does  not  C.  72;  King  r.  Wiilker,  3  Hurlst.  &  C. 

wise  from  the  act  of  the  psrty,  but  from  209;  Thomas  e.  Bockland  Ins.  Co.,  46 

tbe  peril  insnred  against,  Potter  v.  Ran-  Me.  118.    If  the  insurer  takes  posseasioD 

kin,  L.  K.  e  C   P.  341,  374.  S79,  885,  re-  of  the  vessel  to  repair  her,  as  mentioned 

versing  s.  c.  L.  R.  8  C.  P.  562.     See  Currie  820,  n.  (d),  a  failure  to  restore  her  in  a 

V.  Bombay  Native  Ini.  Co.,  L.  R.  8  P.  C.  reasonable  Ume  has  the  same  effect  ai  an 

7j^  83 ;  Kldston  e.  Empire  11.  In*.  Co.,  accepunce.    Copelin,  v.  Ins.  Co.,  9  Wall 

L. R. 2 C.  P.  357,  864;  Allen  v.  Hercan-  461;   46  Ho.  211;  Norton  d.  Lexington 

tile  M.  Ins.  Co..  44  N.  T.  487,  443.    So  Ins.  Co.,  16  111.  235. 

tbeownerof  cargo  can  recover  as  for  a  (c|  Effictt  n/ Alaiuioiimftil,  —  Thegen- 

lotallassot  cash  on  account  of  freight,  eraldoctrine  that  an  abandonment  relates 

oata,  270,  n.  1,  if  tiie  vessel  cannot  be  re-  back  from  the  time  of  acceptance  to  tbe 

paired  except  at  an  expense  exceeding  time  of  the  loss  is  confirmed  by  Snn  MoL 

her  value  when  repaired,  together  with  Ins.  Co.  b.  Hall,  104  Mass.  607.    It  trans- 

tbe  freight  which  aba  would  have  earned  fen  the  iaterest  of  the  assured  no  further 
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the  benefit  of  the  repain.  But  neither  the  reason  of  the  mle, 
nor  the  rule  ittielf,  applies  to  the  case  of  a  ship  sufiEering  a  partiitl 
lose  on  hei-  first  voyt^e,  when  she  ia  new,  and  cannot  be  nwde 

better  by  repairs,  (c)     The  half  value  which  authorizes  an  aban- 

(e)  Id  Pirie  v.  Steele,  8  Cur.  t  P.  200,  It  was  a  matter  of  dlipnt*  whm  a  rmt\ 
maj  be  Mid  to  be  on  ber  flrtt  rojage.    Lord  Abinger  thought  tlie  best  method  «u 

than  the  fntereitli  covered  bj  the  policj'.  awn^rof  tbeinterett  ininredorfaiiigeat 

An).  4th  ed.  848,-  Cincinnati  Ins.  Co.  f.  Jardine  d.  Leathlej,  8  Beit  A  Sai.700. 

DufBeld,6OhioSt.20a   ItwillDOt  deveit  {e)   The  d«iy  of  ikt  aMand  to  Ho  ^m 

a  right  of  action,  «.  i;.  for  coDTersion  of  atmoittoaTert  totaliou,  83I.iieo]biidi4 

the  mbject-matter,  which  reited  In  the  In  the  auing  and  laboring  claiueitfiBuf 

assured  between  the  Ion  and  the  accept-  policle*,  b;  which  it  ii  expretaly  iilpoUud 

ancc,  but  the  action  will  be  maEnttiined  in  that  hi»  doing  *n  shall  not  prejudicf  the 

hi*  name  for  the  tietieflt  of  the  insurvn.  insurani-e,  Ac    Stringer  e.  Enpllih  i  S. 

Clarke.  Wihon,  103  Han.  210;  Hajward  M.  Ina.  Co.,  L.  II.  4  Q  B.  678,  BSfi;  oA, 

e.  Cain,  105  Man.  213;  Quebec  Eire  Au.  296.  n.  1,  (e);  /»ri,  340,  o.  1.    Uickk  c. 

Co.  v.  St.  Lonii,  T  Moor«,  P.  C.  260.  810.  Rodomnaclii.  4   Hurlat  k  N.  465,  VT,. 

Vide  pott,  STl,  n.  (e) ;  S7S.  n.  I,  as  to  stated  >n/ra.  ■hc*>  ■''"t  when  the  maitn 

mongagees.  ConTenelr  the  fact  that  the  leaves  the  Insured  *«isel,  which  hu  be- 

assured  has  a  distinct  right  againit  some  come  the  insurer'!  propertjr,  and  emplojn 

otlierpenon  will  notpotlponetheliahilltj  himself  in  hiring  another  ship  and  lix. 

of  the  underwriters.    They  must  pa;  the  warding  the  cargo  bj  that,  he  ti  not  to 

amount  claimed  In  the  first  Instance,  anil  be  reganied  bs  acting  on  behalf  of  tb* 

will  then  be  Entitled  to  use  the  name  of  underwriter  rather  than  for  his  own  em- 

the  BiBUred  as  just  stated.    Dickenson  e.  plojer,  the  former  owner. 

Jardine,  I..R.  3C.  P.e-39,644.  (/)  Kyht  of  A}<a'nd<inttt  t»  Firijk.- 

Il  has  been  said  that  aliandoument  la  The  American  rule  of  spporlionnKnt.^ 

not  nei-estary  to  enable  the  insurers  to  rata  itinrri;  stated  pont,  388,  ia  sanctioned 

hare  the  benefit,  b;  way  of  salvage,  of  hj  Buffalo  Oil;  Bank  v.  If.  W.  Ins.  Co, 

fruits  or  result*  of   the  subject-matter  30  N,  Y.  251,258;  LoM  b.  Neptune  Ins. 

which  ia  apeuiOcally  and  actually  totally  Co.,  10  Gray,  100, 128  ;  [Hulibel  r.  OfesI 

lost,  such  ai  the  proceeds  of  the  sale  of  Westem  Ins.  Co ,  T4  N.  Y.  21fi.|    Tb* 

tlie  hides  which  were  a  total  loss  before  English  rule  that  it  passes  to  the  iBsscm^ 

the  sale.  In  Itoux  v.  Salvador,  ante,  296,  pan,  334,  by  Stewart  ».  Greenock  H.  Ins. 

n.  1.     If  such  proceeds  have  been  actu-  Co ,  2  H.  t^  C.  160;  1  Macq.  828;  Oieen 

ally  realised  or  received  by  the  assured,  v.  Briggs,  6  Hare,  396, 401.    But  the  Eug- 

the  amount  will  be  deducted  from  the  Ush  courts  do  not  carry  that  principle  so 

total  loss  on  adjustment.    Lord  n.  Nep-  far  as  to  allow  the  insarers  anything  in 

tnne  Ins.  Co.,  10  Gray,  109,  US;  Prince  the  nature  of  freight  for  the  carritgrirf 

n.  Ocean  Ins.  Co.,  40  Me.  481 ;  Thomas  the  ship  owner's  own  goods  before  the 

B.  Rockland  Ins.  Co.,  46  Me.  116,  120,  loss.    Thcyonly  allow  tor  the  subse^nrai 

Compare  Stringer  d.  Kngllsh  &  So.  H.  carrUge.    Miller  e.  Woodfall,  18  El.  4 

Ins. Co.,  L.  R.  6  Q.  B.  690.  606.    See  also  BI. 408.     Hickien.  RodocaDachi,4 Eitrlit. 

North  of  EngUnd  Ins.  Ah.  v.  Armstrong,  &  N.  466,  further  limits  the  right  of  the 

Ii.  R.  6  Q.  B.  244  ;  ante,  274,  n.  1.  abandonees  to  freight  earned  by  the  ii>- 

(d)  It  follows  from  the  cftccisnfaban-  suredshlp.  It  doesnot  extend  to  that  earned 

donment  that  it  can  only  be  made  by  the  by  forwarding  the  cargo  iu  aitotberTeiML 
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doQment  is  half  the  sum  which  the  ship,  if  repaired,  would  be 
worth  without  any  such  deduction,  (d) 

Upon  a  valid  abandonment,  either  of  the  vessel  or  of  the  cai^ 
insured,  the  master  becomes  the  ^ent  of  the  insurer,  and  the 
insured  is  not  bound  by  his  subsequent  acts  unless  he  adopts 
them,  (e)  The  owner  or  insured,  equally  with  the  master,  becomes 
the  assent  of  the  insurer  on  abandonment,  and  he  cannot  purchase 
i[i  the  property  on  his  own  account,  without  the  consent  of  his 
principals ;  and  if  ho  does,  it  revokes  the  abandonment,  and  turns 
the  total  into  a  piirtial  loss.  (/)  It  is  the  duty  of  the  master, 
resulting  from  his  situation,  to  act  with  good  faith,  and  care  and 
diligence,  for  the  protectiou  and  recovery  of  the  property, 
for  '  the  benefit  of  whom  it  may  eventually  concern.  The  *  S32 
master  of  an  insured  ship  injured  by  the  pi^rils  of  the  sea, 
and  not  competent  to  complete  the  voyage,  may  sell  her  in  a  case 
of  necessity,  as  when  the  ship  is  in  a  place  in  which  she  cannot  be 
repaired  ;  or  the  expeuse  of  repairing  her  will  be  extravagant,  and 
exceed  her  value  ;  or  when  he  has  no  moneys  in  hid  possession, 
and  ie  not  able  to  raise  any.  (a)  In  cases  of  capture  he  is  bound, 
if  a  neutral,  to  remaiu  and  assert  his  claim  until  condemnation, 
or  the  recovery  be  hopeless.  (()  His  wages,  and  those  of  the  crew, 
are  a  charge  on  the  owner,  and  ultimately,  in  case  of  recovery, 
to  be  borne  as  a  general  average  by  all  parties  in  interest ;  and 
if  the  abandonment  be  accepted,  the  underwriter  becomes  owner 
for  the  voyage,  and  in  that  character  liable  for  the  seamen's  wages, 
and  entitled  to  the  freight  subsequently  earned,  (c)     If  the  mas- 

to  nikke  the  deduction  of  one  third  new  for  old  depend  upon  the  age  of  the  ihip,  to 
be  ipeciSed  in  the  policy. 

(d)  Dupu7  V.  U.  Ina.  Compiny,  S  Johns.  Cu.  182.  Cmtm.  Smith  D.  B«ll,  2  CaIdpi 
Cu.  153 :  Coolidge  v.  Gloucester  Ina.  Company,  15  Mas*.  341 ;  Pwle  u.  Marine  Int. 
Compuij,  3  MaMn.  TO,  77 ;  Wliilama  v.  Suffolk  Ina.  Company,  S  Bumner,  270.  The 
exient  of  lou,  in  the  caae  of  a  ahip,  aaya  Boulay-Paty,  la  eatimated  bv  a  compariton 
of  the  value  In  the  policy  with  the  value  at  the  place  at  loss,  an  J  not  with  the  amount 
of  the  expense  requiaite  to  repair.    Coun  de  Droit  Com.  it.  252. 

(;)  2  i'hillipa  on  Ins.  439,  449 ;  7  Johns.  514 ;  9  id.  21 ;  IS  id.  451 ;  i  Fetera.  189 ; 
Natchez  Ina.  Co.  d.  Stanton,  2  Smede*  &  H.  340. 

(/I   Robertion  b.  Wcatern  M.  t  F.  Ini.  Company,  19  I*.  227. 

(o)  Some*  o.  Sugrue,  4  Carr.  t  P.  278, 

(6)  Muaiialt  v.  Union  Ina.  Company,  2  Wash.  462.  The  duty  of  the  marinen  li 
Hie  aame.    The  Saratoga,  2  Gall.  164;  Brown  v.  Lull,  2  Snmner,  443. 

(e)  Hammond  n.  Eciex  Fira  and  Marina  In*.  Company,  4  Msion,  196.  It  baa 
been  made  a  queation  whether  the  nnderwriter,  after  an  accepted  abaiidoonieDt,  i« 
bound,  in  hii  new  character  of  owner,  to  go  on  uid  complels  the  royage.    In  Cue 
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ter  parchasea  in  the  vessel,  or  ransoms  her,  the  insurer  will  be 
entitled  to  the  benefit  of  the  purchase  or  compOi^tioD ;  and,  on 
the  other  hand,  if  the  insured  affirms  die  purchase  of  the  master, 
it  will  be  at  the  option  of  the  insurer  a  waiver  of  the  abandon- 
ment. The  insurer  can  accept  of  the  repurchase  of  the  master, 
as  his  constructive  agent,  and  affirm  the  act,  or  he  maj  leave  it 
to  fiiU  upoD  the  master,  (d) 

The  assured  has  the  right  of  abandoning  the  freight  when  there 
has  been  a  coostructive  total  loss  of  the  ship ;  and  he  has  sus- 
tained a  total  loss  of  the  freight,  if  he  abandons  the  ship  to  the 
underwriters  on  the  ship,  when  the  case  justifies  it,  for  after  such 
abandonment,  he  has  no  longer  the  means  of  earning  the  freight, 
or  of  receiving  it  if  earned,  for  the  freight  goes  to  the 

*  833    underwriters  on  the  ship.  («)     But  *it  has  been  a  very 

controverted  question,  whether  an  abandonment  of  the 
ship  transferred  the  freight  in  whole  or  in  part.  It  was  GnaU; 
settled  in  the  jurisprudence  of  New  York  and  of  Massachusetts, 
and  adopted  an  the  true  rule  in  the  Circuit  Court  of  the  United 
States  for  Massachusetts,  that  on  an  accepted  abandonment  of 
the  ship,  the  freight  earned  previous  to  the  disaster  was  to  be 
retained  by  the  owner,  or  his  representative,  the  insurer  on  the 
freight,  and  apportioned  pro  rata  itinerit ;  and  that  the  freight 
sabsequeutly  earned  went  to  the  insui-er  on  the  ship,  (a)    In  the 

V.  DkTidson,  6  Mante  &S.  89,  Holroyd,  J.,  was  of  opinion  thkt  he  wu  under  no  nek 
obligation  to  the  freighter,  vlioee  right!  >«  owner  of  the  goodB  were  pertonal,  Ijiof 
In  contract  with  the  iliip  owner,  anil  not  niimui^  viik  lie  ihip.  There  i«  a  Buggefcioa 
of  Hr.  Justice  Putnam,  to  the  ume  effect.  In  Coolidge  n.  G1oQ<:etIer  Harioe  In*- 
Compati;,  16  Mus.  343.  The  nnderwriter  cannot  claim  salrige  property  unlei*  tbeie 
hat  been  an  abandonment  of  tlie  property  made  and  accepted.  The  Ship  Sxaij 
Ewbank,  1  Sumner,  400. 

[d)  Saidter  f.  Church,  cited  In  2  Cainea.  286  ;  United  Int.  Company  t>.  RotaiBMll, 
ib.  280 ;  Jumel  v.  Marine  Ini.  Company,  T  Jolins.  tI2 ;  WlUard  v.  Dorr,  3  Uaaon,  101 ; 
Boulay-Paty,  1*.  S09,  SIO. 

(?)  Benson  «.  Chapman,  S  Hann,  &  Or.  810;  [a.  o.  3  H.  L.  C  BIMj  aaU.  331, 
n.  I,  (a).l 

{a)  United  Ins.  Company  ti.  Lenox,  IJohni.  Cai.  377 ;  2  id.  448;  Davyr.  HiIM. 
8  Cainei,  20 ;  Marine  Ini.  Company  o.  United  Int.  Company,  9  Johni.  186 ;  Coolidfe 
r.  GlouL-eeter  Marine  Ini.  Company,  16  Uau.  341 ;  Hammond  p.  Eiaex  Fire  tod 
Marine  Ini.  Company,  4  Haion,  196.  So,  in  the  caie  of  a  mortgage  of  a  ihip  whilat 
at  ici,  and  poiaeiiion  tafcea  under  It,  the  ai;craing  freight  psjuei  to  the  mortgigee, 
ai  incident  to  the  ihip.  Dean  n.M'Ghie,  IS  J.  B.  Uoore,  IttG;  [ante,  138,  n.l.]  [Dpoa 
abandonment  the  ihip  owner  may  forward  by  a  lubitiluted  retiel,  and  m  earn  fall 
freight.    Uobbeil  d.  Great  Weiteni  In*.  Co.,  M  N.  T.  Sift.] 
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case  of  Armroyd  v.  Union  Insurance  Company,  (J)  the  qiieation 
Tras  raised,  but  left  undecided,  whether  the  entire,  or  only  n  pro 
rata  freight,  in  such  a  case,  went,  on  abandonment,  to  the  insurer 
of  the  ship.  This  litignted  question  has  now  been  settled 
in  England ;  and  in  Ca»e  v.  Davidson,  (c)  where  •  ship  •  834 
and  freight  were  separately  insured,  and  each  subject 
abandoned  as  for  a  total  loss,  it  was  adjudged  that  the  abandon- 
ment of  the  ship  transferred  the  freight  as  an  iDcident  to  the  ship, 
and  that  an  abandonment  was  equivalent  to  a  sale  of  the  ship  to 
the  abandonee,  (a)  •  The  French  juiisprudence  on  this  snbject 
has  been  equally  embarrassing  and  unsettled.  Tlie  Ordinance  of 
1681  had  no  textual  regulation  relative  to  freight,  in  cases  of 
abandonment.  It  was  left  to  the  decisions  of  the  tribunals,  and 
they  denied  to  the  insurer  on  the  ship  any  freight  for  the  goods 
i!aved.  Valin  exposed  the  error,  (£)  and  maintained  that  freight 
on  abandonment,  whether  paid  in  advance  or  not,  ought  to  go  to 
the  insurer.  In  1778,  it  was  settled  at  Marseilles,  under  the 
sanction  of  Eraerigon,  that  freight  was  an  accessory  to  the  ship  ; 
and  in  abandoning  the  ship,  the  freight  acquired  during  the  voy- 
age went  with  it.  (c)  The  ordinance  of  1779  followed  that  doc- 
trine, and  declared  that  acquired  freight  already  earned  on  the 
voyage  was  insurable,  and  did  not  go  with  the  ship  on  abandon- 
ment, but  that  the  future  freight  to  be  earned  on  the  goods  saved 
would  go  to  the  insurer,  if  there  was  no  stipulation  to  the  con- 
trary in  the  policy,  saving  the  wages  of  seamen  and  bottomry 

(A)  S  Binnej,  <3T. 

(c)  6  AUDle  &  8.  19;  a.  a.  sffinned  od  error,  2  Brod.  t  B.  879.  In  thl«  case  Um 
underwriter  claimed  and  recoTered  the  eotire  freight,  and  no  dJttinctlon  wm  made 
betneen  the  freight  arising  prior  and  lubaeqoent  to  the  loss,  or  prior  and  subsequent 
to  the  abandnnment. 

(a)  Mr.  Benecke,  Principles  of  Indemnltj,  40B,  after  giving  an  interesting  historjr 
of  the  progrecs  of  the  question,  concludes  that  the  insurer  on  the  freight,  in  case  of 
an  kbandonment  of  that  also,  will  still  hare  a  personal  claim  on  the  owner  for  the 
freight  subsequenllj  earned,  and  which,  bat  for  the  abandonment,  would  hare  be- 
longed to  lUra.  Though  the  decision  of  Lenox  and  United  Insurance  Compan;,  io 
New  York,  mpn,  833,  n.  [a],  had  been  fn  print  for  eighteen  or  twenty  years,  it  seems 
to  h«re  l>een  eutirclj  unknown  to  the  Euglisb  courts,  and  to  Mr.  Benecke,  in  1S34, 
tboagh  he  has,  in  the  course  of  his  worii,  ransacked  the  local  laws  and  ordinaucei  of 
moBt  of  tin  peltj  as  well  as  great  conunerdBl  states  and  dUes  in  Europe. 

(A)  Comm.  liv.  S,  tit.  fl,  Det  AttunuiceB,  act  16. 

(c)  EnwrigoD.  U-  317-227. 

»  See  «ai,  n.  1,  (/). 
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•  885  Miens.  The  new  code  («)  declared  that  the  freight  of 
goods  saved,  though  paid  in  advaoce,  went,  upon  abaodon- 
ment,  to  the  insurer  on  the  ship.  The  construction  given  to  the 
code  by  the  Royal  Court  at  Rennes,  in  1822,  in  the  case  of  BlaiMt 
V.  Company  of  General  Amtrance  at  Pari*,  was,  that  the  future 
freight  did  not  go  to  the  insurer  on  the  ship,  but  only  the  freight 
on  the  goods  saved  and  already  earned  at  the  time  of  ttie  loss.  (() 

(2.)  Of  the  At^uUment  of  Partial  Lo»*e».  —  In  an  open  jmlicy 
the  general  rule  is,  that  the  actual  or  market  value  of  the  sulgect 
insured  is  to  be  estimated  at  the  time  of  the  commencement  of 
the  nsk.  The  object  of  inquiry  is  the  true  value  of  the  subject 
put  at  risk,  and  for  which  an  indemnity  was  stipulated  ;  and  the 
question  of  total  or  partial  loss  does  not  turn  on  the  estimated 
value,  in  a  valued  policy,  but  upon  a  view  of  all  the  circumstances 
atteiidiug  the  loss,  (e)  y^ 

There  are  two  kinds  of  indemuity  that  may  lawfully  be  obtained 
under  a  contract  of  insurance.  The  first  is,  to  pay  what  the  goods 
would  have  sold  for  if  they  had  reached  the  place  of  destination ; 
and  the  value  there  consists  of  the  piime  cost  and  expenses  of  the 
outfit,  the  freight  and  expenses  at  the  port  of  delivery,  and  the 
profit  or  loss  arising  from  the  state  of  the  market.  This  speciea 
of  indemnity  puts  the  insured  in  the  same  situation  as  if  no  loss 
had  happened.  The  other  kind  of  indemnity  is  to  pay  only  the 
first  cost  of  the  goods,  or  the  market  value  at  the  time  and  place 

(a)  Code  de  Commerce,  art.  386.  (*)  BouUy-Paty,  i».  897-117, 

\c)  Toungi'.  Turing,2  Mann,  &  Or.  593,  597,001.  Tlie  queition  whether  ■  loM 
be  total  or  partial  is,  whether,  in  the  conditioD  ol  the  ihip,  the  owner,  ta  «  man  of 
pmdeoce  and  diicretion,  would,  noder  the  clrcumitances,  if  unlnaur«d,  have  sold  the 
■hip,  or  have  endearored  to  get  her  oS  ftnd  repair  her.  Domett  e.  Young,  1  Cair.  ft 
M.  466,  8.  r.  A  partial  Ion  ia  frequentl/  termed  a  particular  average,  In  distinction 
from  a  gatrral  STerage.  Rnd  Mr.  Benecke  says,  that  it  denotes,  in  general,  eTeiy  kind 
of  expense  or  damage,  short  of  a  total  loss,  and  which  Is  to  be  borne  by  tlie  proprietor 
of  the  particnlor  concern;  and  he  saji  it  is  eipressiTe,  and  ought  to  be  retained. 
SteTeni  &  Beoecke  on  Average,  by  Fhillipa,  Sil. 

g'  Tlie  measure  of  damages  in  case  of  tainedbyoomparing  the  value  of  the  (Mp 

a  partial  loss  of  the  sliip  is  held  in  Pitman  in  her  damaged  condiliwi  at  the  port  of 

r.  Universal  Marine  Ins.  Co.,  9  Q.  B.  D.  distress  with  herv|la«  m  a  sound  ihipat 

102,  to  be  different  according  as  the  owner  the  tame  place,  to  the  real  value  of  the 

elects  to  repair  or  to  sell  the  ship  during  ahip  at  the  commencement  of  lite  roj»gt 

the  continuance  of  the  risk  in  her  dam-  in  an  open,  or  to  the  eatimaled  value  in  a 

a(^!d  <;on<lition.    In  the  former  case  it  is  valued,  policy.  ButKCdi 

tlie  coat  of  the  repoin ;  In  the  latter,  It  is  of  Brett,  L.  J. 
esiimaii'd  by  iipptyiog  the  pn^orCioB  ob- 
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of  the  commencement  of  the  risk,  and  the  expenses  incnrred ;  and 
this  places  the  inanred  in  the  situation  he  was  before  he  under- 
took the  adventure,  (d)  It  annuls  the  speculation,  and  excludes 
the  consideration  of  any  eventual  profit  or  loss.  The  first  kind 
of  insurance  is,  in  the  opinion  of  Mr.  Benecke,  (c)  more  con- 
formable to  the  natui'e  of  mercantile  transactions,  and  affords, 
in  every  case,  an  exact  indemnity  ;  but  the  second  kind  of 
insurance  *  of  goods  is  the  one  in  practice  in  England  and  *  886 
other  commercial  countries,  (a) 

The  actual  or  market  value  at  the  port  of  departure  may  fre- 
quently be  different  from  the  invoice  price,  or  prime  cost,  and 
when  that  happens,  or  can  be  ascertained,  it  is  to  be  preferred.  (&} 
In  Gakn  v.  Broomt,  (c)  the  invoice  price  was  adopted  aa  the 
most  stable  and  certain  evidence  of  the  actual  value;  but  in 
Z«  Roy  V.  United  Insurance  Company^  (d)  the  invoice  price 
vaa  understood  to  be  equivalent  to  the  prime  cost,  and  that 
was  commonly  the  market  value  of  the  subject  at  the  commence- 
ment of  the  risk.  The  court,  in  tliat  case,  did  not  profess  to  lay 
down  any  general  rule,  but  thej,  nevertheless,  adopted  the  prime 
cost  as  being  a  plain  and  simple,  and,  generally  speaking,  the  best 
rule  by  which  to  test  the  value  of  the  subject.  The  English  Court 
of  King's  Bench  in  Usher  v.  Noble,  (e)  pursued,  in  effect,  the  same 
rule,  by  estimating  a  loss  on  goods  in  an  open  policy  at  the  invoice 
price,  at  the  loading  port,  and  taking  with  tliat  the  premium  of 
insurance  and  commission,  as  the  basis  of  the  calculation.  (/)  ^ 

[d]  See  tapra,2H,  a.  h;  HarcheMeau  e.  The  Merchants'  Iiu.  Co.,  1  Rob,  (La.) 
4SS. 

(■)  TreatjM  on  the  Principles  of  Indemntty  in  MaHne  Insurance,  c.  1. 

(a)  The  underwriters,  in  case*  of  partial  loss,  hare  nothing  to  do  with  reinole  or 
contiugent  loaae*.  Thej  have  nothing  to  do  with  bottomrj  bonda  given  to  ratte 
nioner  for  repairs,  though  they  must  bear  their  share  of  the  extra  eitpense*  of  rais- 
ing the  raoaey,  aa  part  of  the  partial  loia.  They  are  not-bound  to  aapply  funds  in 
a  foreign  port  for  repairs.  The/  are  simply  bound  to  pay  the  partial  loss.  Bradiia 
d.  The  Uu7)and  Ini.  Company,  12  Felers,  378.  In  Oriental  Bank  v.  Tremont  Ins. 
Company,  4  Met  I,  it  was  held  that  Interest  is  not  payable  on  a  policy  of  insar- 
ance,  if  there  be  no  agreement  to  pay  interest,  or  the  Insurer  be  not  in  default  in 
payment 

^b)  Snell  e-  Dehiwsre  Ins.  Company,  i  Dallas,  430;  Carson  v.  Marine  Ins.  Conn- 
pany,  2  Wash.  46a 

ic)  1  Johns.  Cas.  120.  (d)  7  Johns.  843.  (i)  12  East,  63% 

(/)  This  i)  admitted  in  the  French  taw  to  aSord  all  the  Indemnity  that  was  stlpa- 

'  Under  an  open  policy  the  goods  are  inception  of  the  risk,  and  not  at  the  In- 
catlmatod  at  their  marlut  Ttlaa  at  tin    volca  price.    Warren  c.  Franklin  Ids.  Co., 
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If  goods  arrive  damaged  at  the  place  of   destinatioD,  the  wny 

to  ascertain   the  quantity  of  damage,  either  in  open  or  TalneH 

policies,  is  to  compare  the  market  price  or  gross  amount  of  the 

damaged  goods  with  the  maiket  price  or  gross  amount  at  which 

the  same  goods  would  have  sold  if  sound.  (^)     fiut  thin 

*  3S7    mode  of  adjustment  affords  no  perfect  indemnity  *  to  the 

insured,  for  he  has  to  pay  freight  for  the  goods  as  if  the^ 
were  sound,  and  which  freight  be  cannot  recover  of  the  insurer. 
Various  expedients  have  been  suf^sted  to  remedy  the  incon- 
venience, and  the  true  one  is  to  insure  the  sum  to  he  paid  for  the 
freight  and  chat^es  at  the  port  of  delivery,  (a) 

We  have  seen,  in  a  former  lecture,  (&}  that  an  adjustment  of  a 
general  average  at  a  foreign  port  is  conclusive  ;  and  it  is  equally 
BO  between  the  parties  to  the  policy,  and  between  the  parties  in 
interest  in  the  adventure,  (e)  It  is  the  rule  in  all  the  foreign 
countries  for  the  underwriter  to  be  bound  by  foreign  adjustmeut 
of  general  average,  unless  there  be  a  stipulation  to  the  contrary 
in  tlie  policy,  as  is  the  case  in  those  of  the  insurance  companies 
at  Paris,  ((f)  There  is  a  material  difference  between  the  adjust- 
ment of  a  partial  loss,  and  of  a  general  average,  since  the  foi^ 
mer  is  adjusted  according  to  the  value  at  the  time  and  place  of 
departure  of  the  vessel,  and  the  latter  according  to  the  value  at  the 
foreign  port,  (e)  And  as  in  cases  of  partial  loss,  it  is  to  he  adjusted 
upon  a  comparison  of  the  gross  proceeds  of  the  sound  and  damped 
goods,  the  underwriter  has  nothing  to  do  either  with  the  state  of 
the  market,  or  with  the  loss  on  landing  expenses,  freight,  and  duty, 
accruing  in  consequence  of  the  deterioration  ;  for  no  preminm  is 
paid  for  those  items,  and  all  other  modes  of  adjusting  particular 

lated  by  the  policy.  Boulny-Pkty,  It.  41,  4S.  The  premiDm  of  luonDce  ii  candd- 
er«d  u  part  of  llie  value  of  the  good*. 

(g)  Lewis  D.  Ruuker,  2  Barr,  1167  ;  Johnion  e.  Slieddon,  2  East,  C81 ;  VAer  *. 
Noble,  12  id.  630 ;  Benecke  an  Indemaitj,  420. 

(a)  Benecke  on  Indemnity,  17-28.  (b)  jinto,  Lect  47, 24t. 

(c)  Tliougli  the  foreign  adjustment  be  C0Dclu«l<re  m  between  the  partict  to  it,  ytt 
the  part;  to  whom  (he  contribution  hai  been  made  b  not  reatiieted  Id  his  cUin^ 
under  the  poliuy,  to  the  mm  apportioned  as  hii  ahare  of  the  Ian,  when  It  fallt  ihort 
of  a  complete  indemnity.    Thornton  c.  United  Statei  Ina.  Company,  3  F^rfleld,  154. 

{d)  Moll<iy,b.2,c.fl,aec.l0;  7Maia.370;  6CoweD,63;  Benecke  on  IndemDJly. 
331. 

(«)  EmerlgoD,  1. 968;  Ord.  de  la  Mar.  tit  Da  Fret,  art  & 

IM  Man.  618.  The  peTcenUge  of  that  certained  ai  ttated  in  tb«  next  pangnph 
tabu  to  be  paid  by  the  underwrilcn  ta  m-    of  tha  text. 
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ftverage,  except  that  founded  on  the  principle  of  the  gross  proceeds, 
ate erroneoua.  (/)     In  settling  losses  under  the  memorandum  in 
the  policy,  which  declares  articles  free  of  averse,  under  saj  five 
pet  cent,  if  a  partial  loss  to  an  article  be  found,  on  survey  and 
Bale,  to  have  been  five  per  cent,  the  insurer  pays  the  dam- 
ages and  the  expente*.     If  under  five  'per  cent,  he  pays    *SS8 
nothing,  and  the  insored  heart  the  expenaet.     The  expenses 
are  like  costs  of  suit,  and  fall  upon  the  losing  party.   The  expenses 
aie  not  taken  to  make  up  the  five  per  cent  (a) 
If  extraordinary  expense  and  extta  freight  be  incurred  in  csrry- 

(/)  Benecfce  on  Indemnlt;,  426, 427.  In  tbe  adjiutment  of  Iom  on  »  poltcj  on 
praBu,  It  is  Dot  necetui7  to  ihoir  wlist  tbe  proflti  voald  Iiats  breo  if  the  Iom  had 
Dot  happened.  It  fa  mfflclent  to  show  interest  in  the  cargo,  ittid  the  lou  thereof. 
Tbe  loH  of  the  cargo  curries  with  it  the  loss  of  the  proflts.  either  in  whole  or  in  par^ 
a*  the  ca«e  maj  be.  If  the  cargo  be  tolallj  lost,  the  loia  on  the  pnlic;  on  profits 
k  totaL  If  partial  on  cargo,  it  is  partial  on  profits,  and  to  the  same  extent  The 
Bleage  on  what  is  saved  of  the  eargo  Is  credited  to  the  insarer  on  proflts,  as  well  at 
to  the  insurer  nn  cargo.  They  stand  on  the  same  footing  precisely.  Henriukson  n. 
Uargetson,  2  East,  649,  note;  Barclaj  u.  Couiina,  2  East,  644;  Patapsco  Ins.  Com- 
pany E.  Coulter,  S  Peters,  222.  In  lome  of  the  New  York  policies,  this  principle  is 
■pedally  recognized  by  the  introdnclion  of  the  clause  in  policies  on  profits,  that  lit 
palUg  II  tubjid  to  the  tame  aeera^  and  bai^  ofuUixigt  at  car^. 

{a)  Benecke  on  Indemnity,  436.  [Gr^at  Indian  P.  R.  Co.  v.  Saunders,  2  Best  & 
Sro.  280,  SST,  268  ]  Mr.  Benecke,  in  c.  9,  has  gone  into  particular  calculations  on 
the  sabject  of  the  adjustment  of  particular  average,  on  every  kind  of  expense  or 
damage  short  of  a  total  loss,  and  applied  his  principles  to  almost  all  the  Tariety  of  cases 
that  cau  arise ;  and  to  his  lucid  explanations  I  must  refer  the  student  for  a  more  ptao- 
tical  knowledge  of  the  subject.  The  five  per  cent  is  to  be  computed  upon  the  valna- 
tioD  in  the  policy,  after  deducting  the  premium.  Several  or  distinct  tosses  happening 
to  the  ahip  at  different  times  are  not  to  be  added  to  make  np  the  fire  per  cent. 
Bniolu  V.  Oriental  Ins.  Company,  7  Pick.  21)9 ;  (Paddock  d.  Commercial  Ins.  Co.. 
lot  Mass.  &21,  533-1  Distinct  succesalve  losaes  to  the  ship  cannot  be  added  togetlier 
to  make  up  the  five  per  cent,  though  it  may  be  otherwise  as  to  the  cargo.  Id  the 
one  case,  many  trifling  losses  may  fall  within  the  common  wear  and  tear  of  the  ship 
home  by  tbe  owner ;  bnl  in  the  other,  the  entire  damage  cannot  be  ascertained  until 
the  cargo  is  unladed.  lb.  See  also  Stevens  on  Average,  214;  Benecke,  473.  But 
in  the  case  of  Donnell  e.  Columb.  Ins.  Company,  2  Sumner,  366,  a  different  view  was 
taken  of  tlie  subject  under  the  memorandum  in  the  policy,  and  after  a  thorough 
examination  of  the  English  and  tbe  French  law  of  insurance,  it  was  held,  that  if 
Ibere  be  successive  loues  on  the  ahip  or  cargo,  each  less  than  five  per  cent,  but 
amonnting  in  the  aggregate  to  more  than  five  per  cent,  they  were  not  within  the 
exception,  and  were  to  be  borne  by  the  Insurer.  The  exception  of  all  losses  not 
amoQnting  to  Ave  per  cent  means  alt  losses  during  the  voyage,  and  the  exception 
applies  to  all  losses,  tjaideai  gtnaii,  below  Ave  per  cent,  and  not  amonnting  In  tbe 
aggregate  to  five  per  cent.  Ur.  Justice  Story  drew  the  conclusion  that  there  was  no 
diatinction  in  the  insurance  law  of  Europe  between  the  aggregate  averages  of  the 
wlxde  voyage  and  an  average  lots  at  a  particular  period. 
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ing  on  the  cargo  in  another  vessel,  when  the  first  one  beoomea  dis- 
ahled  by  a  peril  of  the  sea,  the  French  rule  is,  to  charge  the  same 
upon  the  insurer  of  the  cargo.  (6)  ThiH  question  is  left  undecided 
in  the  English  taw,  but  in  this  country  we  have  followed  the 
French  rule,  (c)  With  respect  to  leakage,  the  rule,  in  cases  free 
fiom  special  stipulation,  is,  that  the  insurer  is  not  liable  for  waste 
occasioned  by  ordinary  leakage,  and  only  for  leakage  beyond  the 
(ndinary  waste,  and  produced  by  some  extraordinary  accident 
The  practice  is,  to  ascertain,  in  each  particular  case,  what  amouDt 
of  leakage  is  to  be  attributed  to  ordinary  oaoaes,  or  the  fault  of 
the  insured,  or  bad  stowf^e,  and  what  to  the  perils  of  the  sea ; 
and,  in  pursuing  this  inquiry,  the  season  of  the  year,  tbe 

*  339    nature  of  the  articles,  the  descnption  of  the  vessel,  *  the 

length  of  tbe  voyage,  and  the  stowage,  are  all  to  be  con- 
Eidered.  (a) 

An  adjustment  of  a  loss  cannot  be  set  aside  or  opened  except  on 
tbe  ground  of  fraud,  or  mistake  of  facts  not  known.  It  is  only 
prima  facte  evidence  of  tbe  claim,  and  the  party  must  have  a  full 
disclosure  of  the  circumstances  of  the  case  before  he  will  be  con- 
cluded by  it.  In  the  language  of  Lord  Ellenborougb,  they  must 
all  be  blazoned  to  him  as  they  really  existed,  (i)  And  in  mak- 
ing the  adjustment,  in  the  case  of  a  partial  loss,  the  rule  la  to  apply 
the  old  materials  towards  the  payment  of  the  new,  by  dedncting 
the  value  of  them  from  tbe  gross  amount  of  the  expenses  for  the 
repairs,  and  to  allow  the  deduction  of  one  third  new  for  old  upon 
the  balance,  {cy  In  England,  if  the  injury  be  sustained,  and  the 
repairs  made,  when  tbe  vessel  is  new,  and  on  her  first  voyage,  no 

(ft)  Emerigon,  i.  429-133;  Code  it  Cominercp,  n.  891,  898. 

{e]  Mumford  n.  Commercial  Ins.  Compinj,  6  Johns.  !83;  Searie  ■.  SootcH, 
4  Jobni.  Ch.  218;  Dodge  b.  Mirine  Ini.  Compan?,  17  Mmra.  471 ;  \Gn%<  Iitdiu 
P.  R  Co.  1.  Saondera,  1  Beit  ft  Sm.  41,  61 ;  anV,  296,  n.  1,  {k)  ;  putt,  340,  D.  1-1 

(a)  Phillip*  on  Insurance,  1.  S46,  247  i  Millu  on  InsuniDce,  182;  3  Valbi,14,8lll 
83;  1  Emerigon,  301. 

{b)  Dow  0.  Smith,  1  Cainet,  82;  Shepherd  e.  Chewter,  1  Camp.  ZT4;  Stcda, 
Lac7,  3  Tannt.  886. 

(c)  Buraet  v.  Nat-  Ini.  Coropanj,  1  Cowen.  2BG ;  Sarage,  C.  J.,  in  Uckej  a  Hev 
Tork  Ina.  Companj,  4  id.  245 ;  Brooks  c  Oriental  Ini.  Company,  7  Pick.  2E9 :  Eager 
B.  Athw  In«.  Companj',  14  id.  141.  See  nipra,  331.  The  rule  appiieieqnallrtaMcan 
TfBieli  imured  on  oor  interior  waters.  Wallace  r.  Ohio  Ini.  Company,  4  (Ma.  SS4. 
In  Potter  v.  The  Ocean  In».  Company,  C.  C.  U.  S.  Maw.,  October,  1887, 3  Samncr,  M, 
it  waa  htld,  that  In  c»e  of  repnln  to  the  ahip,  by  the  perili  intnred  againit,  the  dedae- 
tion  of  one  third  new  far  old  wat  applicable  only  to  the  labor  and  material  enployed 
in  the  repaira,  nnd  to  tlie  new  artlde*  pnrchated  in  lien  of  tbote  loat  or  deitroTci 
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dednctaon  of  oew  for  old  is  made;  becaaee,  the  Teasel  being  new, 
it  is  not  supposed  that  she  ia  put  io  better  condition  b;  the 
lepairn.  (^(f)  But  in  thia  country  that  diEtinction  has  not  been 
adopted,  and  the  deduction  of  one  third  new  for  old  ie  made, 
whether  the  veasel  be  new  or  old.  (e) 

The  insurer  ia  liable  for  all  the  labor  and  expense  attendant 
npon  an  accident  which  forces  the  vessel  into  port  to  be  re- 
paired ;  C/)  and  in  consequence  of  the  general  permission 
in  •  the  policy  for  the  insured  to  labor  tor  the  recovery  of  •  240 
the  property,  the  insurer  may  be  rendered  liable  for  the 
expenses  incurred  in  the  attempt  to  recover  the  lost  property,  in 
addition  to  the  payment  of  a  total  loss,  (a)  ^    It  has  been  a  ques- 

[d)  Fennick  r.  Rnbinsnn,  1  Danum  t  Lloyd,  B ;  3  Carr.  &  P.  323. 

(()  Donham  v.  Coin  Ina.  Company,  tl  Jolina.  SIS  ;  Sewiill  u.  U.  S.  Ilu.  Compan;, 
II  FtcJc.  00.  Temporary  rcpairi  tn  the  coune  of  the  TOjage  are  held  to  be  partlcalar 
■Tenge;  bnt  other  repairs  abmail,  from  strit^ I  necessity,  to  eaable  the  veuel  to  return, 
ud  which  become  uaeleu  aflerwarde,  are  general  average.  Brooki  v.  Oriental  Ins. 
Company,  7  id.  259. 

(/)  ShiS  V.  Miss.  Ins.  Company,  I  La.  804. 

\a)  1  Caines,  284,  450;  7  JoIina.  02,  424,483;  [4  HaMiD.  300;]  4  Taunt  867. 
EmeriKOD  has  taken  notice  of  this  stipulation  in  the  English  policies,  by  means  of 
which  the  insurer  may  become  chargeable  beyond  the  amount  of  his  subscription ; 
and  there  is  the  same  atipnlation,  by  which  they  may  be  so  chained,  in  the  policies, 
at  Antwerp,  Rouen,  Nantes,  and  BonrdeaDi;  and  there  is  the  same  clause  in  the 

'  The  iHing  and /abaring  daiae  haM  heea  sured  but  under   tlie  general  maritime 

reterredtoheretofore,  881,  n.  I,  (cj;  290,11.  law.      Ailchison  c.  Lohre,  4  App.  Gas. 

1,  (e).    By  it  the  asiured  is  authorized  to  756.] 

me,  labor,  &c.,  at  tlie  cost  of  the  insurers  Asto  the  effect  of  the  clause  in  apolic; 

In  order  toaTerl  a  loss  which  would  have  on  freight,  even  where  there  is  a  warrantjr 

fallen  on  the  insurer,  or  to  mitigate  its  against  particular  avenge,  see  Kidston  v. 

consequences.     Amould  on  H.  Ins.  4th  Empire M.Ins. Co., an(«,2D6,D.I,(c),  The 

ed.  233;  Xenoa  i^  Fox,  L.  R.  3  C.  P.  630,  principle  of  this  decision  was  followed  in 

627.    But  if  the  expenses  are  not  incurred  a  case  where  there  does  not  seem  to  have 

in  averting  animiiendlng  loss  which  would  been  such  a  wammty.   The  Iobs  of  freight 

otherwise  have  fallen   upon  the  under-  was  averted  by  an  extraordinary  expen- 

wrilera,  such  aa  an  actual  or  constructive  ditnre  JDcnned  by  the  ship  owner  for  that 

toial  loaa  of  the  goods  in  the  case  of  a  very  purpose,  in  forwarding  the  goods  to 

policy   on    memonuidam    articles,   they  their  destination  by  land,  under  circum- 

cannot  be  recovered  tuder  this  clause,  atancea  in  which   it  would    hare   been 

Great  Indlaa  Pen.  R.  Co.  a.  SauDders,  1  practicable  to  reload  the  goods  od  board 

Best  £  S.  41 ;  2  id.  266 ;  Booth  v.  Oair,  the  vessel  on  which  they  were  originally 

15  C.  B.  >.  a.  S91.    Bnt  compare  Indian-  shipped  at  a  less  expense,  and  the  assured 

apolia  Iiu.  Co.  v.  Mbscki,  II  Ind.  171,  ITS.  was  allowed  to  recover  that  part  of  his 

I  Average  and  aalvage  eipenae*  do  not  disbursements   which   would   have  been 

fall  wittilo   the  clause,  such  expenses  necessary   had    he  reloaded.     Lee    v. 

b^g  ineorred  not  a«  agents  <d!  the  in-  Southern  In*.  Co.,  L.  R.  6  0.  P.  897. 
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tion  much  contested  in  the  French  tribunals,  whether  the  insnier 
can,  in  cases  distinct  from  the  above  stipulation,  be  held  charge- 
able at  the  same  time,  and  cumulatively,  with  the  amount  of  an 
averse,  and  also  with  the  amount  o£  a  subsequent  total  loss  in 
the  same  voyage.  This  is  said  to  be  contrary  to  all  principle,  and 
the  elements  of  the  contract ;  and  it  was  decided  in  the  Court  of 
Cassation,  in  1823,  after  great  litigation,  that  the  insurer  was  not 
holden  beyond  the  amount  of  his  subscription,  and  for  which  he 
received  a  premium,  notwithstanding  the  prior  partial  and  subse- 
quent total  loss,  (i) 

(8.)   Of  the  Tftum  of  Premtitm.  —  The  premium  paid  hy  the 
insured  w  in  consideration  of  the  risk  which  the  insurer 

*  341   assumes,  and  if  the  contract  of  *  insurance  be  void  abinitio, 

or  the  risk  has  not  been  commenced,  the  insured  is  entitled 
to  a  return  of  premium.  If  the  insurance  be  made  without  any 
interest  whatsoever  in  the  thing  insured,  and  this  proceeds  throngh 
mistake,  misin  formation,  or  any  other  innocent  cause,  the  pre- 
mium is  to  be  returned.  So  if  the  insurance  be  made  with  short 
interest,  or  for  more  than  the  real  interest,  there  is  to  be  a  ratable 
return  of  premium.  If  the  risk  has  not  been  run,  whether  it  be 
owing  to  the  fault,  pleasure,  or  will  of  the  insured,  or  to  any 
other  cause,  the  premium  must  be  returned,  for  the  consideration 
for  which  it  was  given  fails,  (a) '     If  the  vessel  never  sailed  on 

fimmSa  ffiTen  by  Locceniat.  In  the  form  n«ed  M  MarMlllra.  there  is  no  inch  clmaat; 
■nd  wilhoat  nich  clauu,  and  ni  a  gmienil  mle,  the  instirer  Is  not  chargMibU  bejooi 
his  iDbscription.  Bui  wiih  such  a  special  clause,  Valin  and  Rmerlgon  both  agm 
that  th«  expenie  must  be  borne  hj  the  insurer,  though  it  go  beyond  liie  eflecti 
recovered.  Thta.  howeTer,  Is  denied  bf  Boulay-Pnt/,  who  huiats  that  the  (um  sub- 
scribed limits  all  c)&im  npon  the  hisarer.  1  EmeHgon,  481 ;  S  id.  202-S18;  Taliit'i 
Comm.  II.  DD ;  Boulay-Patj,  It.  312,  SI3.  In  sonie  □(  our  Americaa  poUriea,  the 
stipulfttion  is,  that  the  Msured  niaj  labor  and  trarel,  tor,  in,  and  about  tlie  stbguaid 
and  recoTei7  ot  the  propertj,  to  Oa  charga  lekmo/'llte  imurm  will  eanlrifnil€,  arardiiig 
10  Ike  nU  imd  quantitji  of  Ac  tuni  inaunNf. 

(i)  Kennel  u.  Ia  CompaEtnle  Rojale  d'Aaiurance,  reported  In  the  Jonnul  de  Cas- 
saUon,  1828,  and  quoted  at  large  in  Boulaj-Patr,  It.  610-632,  [tiL  12,  sec.  TJ  and 
see  also  tb.  272-276. 

(a)  Tjrie  v.  Fletcher,  Cowp.  066 ;  Iioralne  v.  Thanilinv>n,  Doag.  685;  8  T.  K. 
1G6,  %x%. ;  Holmes  v.  United  Ins.  Companj,  2  Johns.  Cas.  329;  Taylor  v.  Suniwr, 


•  New  York  F.  M.  Ins.  Co.  o.  Roberti,  the  auured  may  recoTer  the  pienlmB. 

iDuer,141.    If  a  material  representation  Anderson    n.    Thornton,   8    Eicb.  416; 

Is  false,  BO  that  the  policy  never  attaches,  \MM\».  Life  Ins.  Co.  v.  Paul,  10  UL  A^ 

if  at  tha  same  time  there  U  no  fraud,  4S1.] 
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the  voyage  insured,  or  the  policy  became  void  by  a  failure  of  the 
warranty,  and  without  fraud,  the  policy  never  attached ;  but  if 
the  riflk  haa  once  commenced,  though  the  voyage  be  immediately 
thereafter  abandoned,  there  ia  to  be  no  return  or  apportionment 
of  premium.  And  if  the  preimum  is  to  be  returned,  it  is  the 
usage  in  every  country,  where  it  in  not  otherwise  expressly  stip- 
ulated in  the  policy,  for  the  insurer  to  retain  one  half  per  cent 
by  way  of  indemnity  for  his  trouble  and  concern  in  the  trans- 
action. (6) 

The  insurer  retains  the  premium  in  all  cases  of  actual  fraud  on 
the  part  of  the  insured  or  his  agent,  (c)  So,  if  the  trade  be  in  any 
respect  illegal,  the  premium  cannot  be  reclaimed.  ((2)  If  the 
voyage  be  divisible,  there  may  be  an  apportionment  of  the  pre- 
mium ;  and  if  the  rlik  as  to  the  one  part  of  the  voyage 
has  not  commenced,  the  premium  may  *  be  proportionably  *  342 
retained.  But  the  premium  cannot  be  divided  and  appor- 
tioned, unless  the  risks  were  divisible  and  distinct  iu  the  policy. 
If  the  voy^e  and  the  premium  be  entire,  there  can  be  no  appor- 
tionment.  It  is  requisite  that  the  voyage,  by  the  usage  of  trade  or 
the  agreement  of  the  parties,  be  divisible  into  distinct  risks  ;  and, 
in  that  case,  if  no  i-isk  has  been  run  as  to  one  part,  there  may  be 
an  apportionment  of  premium,  (a) 

The  French  code  provides  for  the  apportionment  of  premium  in 
the  case  of  an  insurance  on  goods,  when  part  of  the  voyage  haa 
not  been  performed,  (fi)  M.  Le  Baron  Locr^,  in  his  commentary 
upon  this  article,  vindicates  it  by  very  ingenious  reasoning,  which 
M.  Bonlay-Paty  (e)  thinks,  however,  does  not  remove  the  diffi- 
culty ;  and  he  contends  that  such  a  provision  is  contrary  to  a 
principle  of  the  contract,  that  when  the  risk  baa  once  commenced, 
the  right  to  the  entire  premilim  is  acquired. 

4.  Of  tlia  Writers  on  Inaniano*  Ziaw.  —  I  have  HOW  finished  a 

(A)  BmerigDii.U.lUi  2  Phillips  on  Iniumice.SSS;  Codede  CommeKB,  uL  3tf  ; 
Hendricki  tr.  Com.  Iu.  Compuij,  8  Johni.  1.  j 

(c)  Tjler  V.  Home,  Park  od  Iniurmnce,  S86;  Chapmui  n.  Fnier,  Manliall  on 
IlMimuice,  S62  ;  Hoyt  n.  Gilman,  B  Han.  886. 

(<0  Bforck  B.  Abel,  3  Boi.  ft  P.  36 ;  Vandyck  v.  Hewitt,  1  East,  96. 

(a)  St#Ten«an  b.  Snow,  S  Burr.  1237  ;  Long  v.  Allan,  Manhall  on  Ininrance,  660; 
[4  Doag.  276;]  Donath  v.  Ini.  Company  of  Korth  America,  4  Dallaj,  463;  Ogdene. 
Fiicmen  Itw.  Company,  12  Johna  114;  2  Pliillipc  on  Lunraiioe,  638. 

(b)  Code  de  Commerce,  art.  S6tL 

(e)  Conn  de  Droit  Commercial  Maritime,  it.  98,  99. 
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survey  of  the  leading  doctrines  of  marine  insurance,  which  b  by 
for  the  most  extensive  and  complex  title  in  the  commercial  code. 
There  is  no  branch  of  the  law  that  has  been  more  thoronghJy 
investigated,  and  more  successfully  cultivated  in  modem  times, 
not  only  in  England,  but  upon  the  European  continent.  Mari- 
time law  in  general  partakes  more  of  the  character  of  interna- 
tional law  than  any  other  branch  of  jurispnidenoe  ;  and  I  trtut  I 
need  not  apologize  for  the  free  use  which  has  been  made,  for  the 
purpose  of  ailment  or  illuatration,  not  of  English  anthor- 

*  S48  ities  only,  *  but  of  the  writings  of  other  foreign  lawyers, 

and  the  decisions  of  foreign  tribunals,  relative  to  the  varioos 
heads  of  the  law-merchant.  I  am  jastified,  not  only  by  the  example 
of  the  most  eminent  of  the  English  lawyers  and  judges,  but  bj 
the  consideration  that  the  law-merchant  is  part  of  the  Eoropeu 
law  of  nations,  and  grounded  upon  principles  of  universal  equity. 
It  pervades  everywhere  the  institutions  of  that  vast  combinatioD 
of  Christian  nations,  which  constitutes  one  community  for  com- 
mercial purposes  and  social  intercourse ;  and  the  interchange  <i 
principles  and  spirit  and  literature,  which  that  intercourse  pro- 
duces, is  now  working  wonderful  improvements  in  the  moral  and 
political  condition  of  the  humau  race. 

The  general  principles  of  insurance  law  rest  on  solid  foundip 
tions  of  justice,  and  are  recommended  by  their  public  utility ;  and 
yet  it  is  a  remarkable  &ct,  that  none  of  the  nations  of  antiquity, 
though  some  of  them  were  veiy  commeriual,  and  one  of  them  a 
great  maritime  power,  appear  to  have  used,  or  even  to  have  been 
acquainted  with,  this  invaluable  contract,  (a)  It  was  equally  a 
stranger  to  the  early  maritime  codes  compiled  on  the  revival  of 


(a)  Bynkentioek  and  Emerigon  both  agretf  that  the  contract  of  ii 
not  to  be  found  in  the  Romin  law,  thongh  lome  tracei  itf  It  hare  been  rappoaed  to 
be  perc«iTed  Id  the  Roman  hEitory.  Bjnk.  Qiuest.  J.  Pub.  lib.  1,  c.  21.  Einerigao, 
de«.  Am.  Pnf.  John  Dner,  Esq.,  hat  recentlj  bestowed  a  leanied  examination  tad 
able  ar^ment  apon  the  qaeatlon,  whether  marine  Ininnnce  wm  known  to  tbe 
andenti,  and  he  givei  atrong  preiotnptire  reaioni  in  faror  of  the  nae  of  that  tntar 
ance  among  tbe  Roman*.  See  hli  Prelimlnar]'  I<ectiire  to  a  Cotitae  of  I>cCBn«  oa 
Marine  Inaurance,  New  Tork,  18M,  and  which  now  eoMtitatea  tile  Drat  Leeton  of 
the  Introductoiy  Diaconne  to  hi*  great  work  on  the  I«w  and  Fraettec  of  HDrine 
IninraDCe-,  rnl.  1.  ed.  New  Toric,  IS16.  If  he  ihonld  finiih  the  exteiMiTe  woifc  wfakh 
he  ia  engaged  in  preparing  for  the  prcM,  (and  In  which  I  with  him  crcrj  oieoange- 
ment,)  he  will,  judging  from  hla  known  erudition  and  talentt,  aa  well  at  fraai  tbe 
■ample  before  at,  gire  to  the  public  a  treaUae  of  exhanttiog  reteaich,  aUlfol  oilkiani, 
ability. 
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arts,  learoiog,  and  cotDmerce,  at  the  coucluBiou  of  the  middle  age». 
The  CoQsolato  del  Mare,  the  laws  of  Oleroo,  aud  the  luwa  of  the 
Hanseatio  Association,  were  all  silent  upon  the  subject  of  the  con- 
tract of  insurance.  Tbe  first  allusion  to  it  is  said  to  have  been 
made  in  the  latter  part  of  the  fourteenth  century,  and  where  we 
should  not,  at  that  early  age,  have  first  expected  to  find  it ;  in  the 
laws  of  Wisbuy,  compiled  in  the  Teutonic  language  ou  tbe  bleak 
shores  of  an  island  in  the  middle  of  the  Baltic  Sea.  (6)  It 
is  so  necessary  a  contract,  that  Valin  concludes  *  maritime  *  344 
commerce  cannot  well  be  sustaiued  without  it,  for  no  pru- 
dent ship  owner  vould  be  willing  to  risk  his  owu  fortune,  and 
that  of  others,  on  an  unprotected  adventure  at  sea.  Tbe  bu&i- 
nesa  of  uncovered  navigation  or  trade  would  be  spiritless  or 
presumptuous.  The  contract  of  insurance  protects,  enlarges, 
and  stimulates  maritime  commerce  ;  and  under  its  patronise, 
and  with  the  stable  security  which  it  afioi-ds,  commerce  is  con- 
ducted with  immense   means  aud   unparalleled  enterprise,  over 

(h)  The  ftUosloD  to  mirine  iHnnuioe,  In  art.  66  of  the  Laws  of  Wbbnjr.  la  k> 
obccnre  or  eqiuvocal,  that  the  moat  celebraied  jurUtt  hare  differed  in  opinion  hi  to 
the  origm  of  the  contract.  Cleirac,  hi  hU  cotomentary  on  that  arlicle  of  the  Law* 
of  WbbDj,  appliei  it  dlrectt?  lo  insurance*;  and  he  had  studied  that  compilation 
UioroQghly,  for  he  tranilated  it  into  French,  from  tlie  old  Oerman,  or  Tudcsque  Ian- 
gnage,  in  wliich  the  code  had  been  preurred  lo  hia  diV7.  In  the  collection  of  Sea 
Lairi,  pnbliihed  at  London,  under  Queen  Anne,  the  article,  a»  translated,  applies  to 
majiite  inaarance.  Emerigon,  also,  in  the  preface  to  his  treatise,  gives  that  cnnatruc- 
tlon  to  the  article,  and  he  and  Cleinc  are  great  authorities  on  tbe  point.  On  tin 
other  hand,  Emerigon  admits  that  Stypraannna,  Ansaldus  Gibaliiios,  and  Caiaregis 
would  not  atloir  that  the  use  of  insurances  was  introduced  into  commerce  until 
towards  the  fifteenth  cenCurr ;  and  Talln  intimates  that  the  contract  of  insurance 
came  from  the  Italian*,  and  passed  from  them  to  the  Spaniards,  Datcb,  and  other 
comniercial  nations.  Malynes,  at  earlj  as  1022,  traced  tlie  practice  of  insurance  from 
Claudius  Cnsar  to  the  inhabitant*  of  Olemn,  and  tlien  to  Antwerp  and  London. 
Cleirac'*  Les  Ui  et  Couttimes  de  la  Mer,  155  ;  Malynea's  Lex  Mercalorla.  pt.  1,  105 ; 
Emerigon,  Trajttf  des  Ass.  Pref. ;  Valin's  Conra.  iL  27.  Bynkerthoek  said  he  had  no 
evidence  that  tlie  conlimct  of  insunwce  wa*  in  use  in  Holland  in  the  fifteenth  century, 
Iboagh  be  found  it  to  have  been  iu  establiihed  use  by  the  middle  of  the  following  cen- 
tnry.  Qiueat.  J.  PHt.  lib.  i,  c.  1.  Mr.  Duer,  (on  Insurance,  &c.,  i.  28-32,)  after  a 
critical  examination,  concludes  that  marine  insurance  first  came  into  >se  in  Italy  at 
the  close  of  the  12ih,  or  beginning  of  tlie  13th  centnr?.  Don  Antonio  de  Captuaoy, 
in  his  History  of  tlie  Commerce  of  Barcelona,  referred  to  in  McCulloch's  Dictionarjr 
of  Commerce,  art.  Insurance,  gire*  an  ordinance  in  Spanish  relatire  to  Insurance, 
isaned  by  the  niagUtrate*  of  that  city  in  143a.  This  is  done  more  eOectually  bj 
D^r,  in  his  work  on  Insurance,  L  34,  3j,  and  in  the  App.  to  toI.  iL,  for  he  give*  an 
English  translation  of  the  ordinance.  Barcelona  must,  therefore,  be  regarded  as  tb* 
birUipIace  of  tbe  earliest  ordinance  on  tlie  subject  of  marine  insurance. 
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every  sea,  and  to  the  shores  of  every  country,  civilized  and  Iw- 
bai'om.  Insurers  are  societies  of  capitaliste,  who  are  called  by 
their  business  to  study  with  profound  sagacity,  and  with  exact- 
ness of  calculation,  the  geography  and  navigation  of  the  globe, 
the  laws  of  the  elements,  the  ordinances  o£  trade,  the  principles 
of  international  law,  and  the  customs,  products,  character, 

•  345   and  institutions  of  every  *  country  where  tide  waters  roll, 

or  to  which  winds  can  waft  the  flt^  of  their  nation,  (a) 
Many  of  the  states  and  great  commercial  cities  of  Europe,  in 
the  early  periods  of  modern  history,  made  and  puUished  ordi- 
nances  relating  to  insurance,  and  most  of  them  have  been  col- 
lected in  Magens'a  Essay  on  Insurance,  published  in  1755.  The 
most  important  of  these  compilations  were  the  ordinances  of 
Barcelona,  Bilboa,  Florence,  Genoa,  Antwerp,  Rotterdam,  Anw- 
terdam,  Copenhagen,  Stockholm,  and  Konigsberg,  ns  well  as  ro^-Al 
ordinances  of  the  kings  of  France,  Spain,  and  Portugal.  They 
are  autlientio  memorials  of  the  prosperity  of  commerce,  and  cTi- 
dence  of  the  early  usages  in  respect  to  a  contract  governed  by 
genei-al  principles  of  policy  and  justice.  We  may  also  refer  to 
the  decisions  uf  the  Rota  of  Genoa  (of  which  so  much  use  is  made 
by  Roccus),  to  show  how  early  and  extensively  insurance  ques- 
tions became  a  source  of  litigation  and  topic  of  discussion 

•  346  in  the  courts  of  •justice,  (a)    But  without  dwelling  upon 

(o)  Tlie  French  lawyers  haTe  described  the  contract  of  Iniur&Due  in  (trong  ni 
eloqaent  InDgaage.  C'eit  une  esp^ue  de  J«a,  said  Emerigon,  truly  and  graTel; ;  qii 
exige  b«alicotip  de  prudence  de  ta  part  de  oeax  qui  t'y  adonnent.  U  fani  taire  I'anilf* 
des  hatards,  et  poas^der  la  science  du  calcul  de«  proluibitlltb ;  pn^Toir  les  ftnrilt  di 
la  mer,  et  cenx  de  la  mauTaiie  foi ;  nc  pas  perdre  de  vue  let  ca*  insotiies  et  eimor 
dlnaires  ;  rombiner  le  tout,  le  comparer  avec  le  taui  de  primes,  et  jugcr  quel  Kts  it 
tftultat  de  i'ensemble.  But  tlie  French  counseElors  of  itate,  Messrs.  CortHto, 
B^gouen,  and  Haret,  in  their  report  to  the  legislative  body,  on  Ihc  8lh  Septrmbo, 
IBOT,  declarei]  that  Ce  beau  contraC  est  le  noble  produit  du  g^nie  de  I'liomiM,  el  le 
premier  pirant  do  commen.'e  maritime.  D  a  couiuii^  lei  saisons ;  il  a  pnrtf  ses  regirii 
sor  la  mer ;  il  a  inlerrog^  ce  terrible  ^^ment ;  il  en  a  jog^  riaconslftnce ;  il  en  ■  pre*- 
senti  les  oragei ;  it  a  e'pi^  In  politiqne ;  il  a  reeonnu  les  portei  et  les  cotct  dot  denl 
mondes ;  il  a  tout  soumii  k  dei  calculs  MTtna,  )l  des  theories  approximatites,  et  il  ■ 
dit  au  commerfant  habile  ;  au  navigaleur  inlrepide  :  certes  it  7  a  de»  deiaitrH  nv 
leaquels  I'liumanit^  ne  peut  que  g^mir ;  mais  quant  b  votre  fortune  allei,  fraoehiM* 
le*  mers,  d<!p!ojei  voire  activity  et  votre  Industrie;  Je  me  charge  de  to*  risques. 

(a)  ThoBe  decisions,  under  the  title  of  Decisioiies  Rots  Qenon  de  MMOima.  *■* 
contained  In  the  voluniinous  compilation,  vhich  includes  the  vorl:*  of  Santero*  ssd 
ot  Straccba,  and  nm  publiihed  at  Amsterdam  In  ISGS.  They  amount  to  tiro  b*>- 
di«d  and  Sfteen  deciitona,  and  manj  of  them  relate  to  insonuice  qaettioiii,  and  IbtJ 
Mttled  principle*  which  gOTetn  at  tliii  daj. 
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these  historical  views,  my  object  at  the  dose  of  this  leotnre 
U,  merely  to  direct  the  attention  of  the  student  to  the  character 
and  value  of  the  most  distinguished  works  which  have  elevated 
and  adorned  this  branch  of  the  law. 

The  eavliest  work  extant  on  insurance  is  the  celebrated  French 
treatise  entitled  Le  Guidon.  It  was  digested  and  prepared  some 
centuries  ago,  by  a  person  whose  name  ia  unknown,  for  the  use 
of  the  merchants  of  Rouen.  It  was  published  by  Oleirac,  in  1671, 
in  his  collection  entitled  Les  Us  et  Coutumes  de  la  Mer ;  but  it 
was  a  production  of  a  much  earlier  date,  and  it  contains  decisive 
evidence  that  the  law  of  insurance  had  become,  in  the  sixteenth 
century,  a  regular  science.  Emerigon  viewed  it  as  containing  the 
true  principles  of  nautical  jurisprudence,  and  valuable  for  its  wis- 
dom and  for  the  great  number  of  principles  and  decisions  which 
it  contained  ;  and  when  Cleirac  gave  to  the  world  his  revised  and 
corrected  edition  of  the  Le  Guidon,  he  regretted  that  he  was  not 
able  to  rescue  from  oblivion  the  name  of  an  author  who  had  con- 
ferred signal  honor  on  his  country,  by  the  merit  and  solidity  of 
bis  production,  though  it  wanted  the  taste  and  elegance  of  later 
ages.  (6) 

The  treati.se  of  Roccns  on  insurance  has  been  universally  re- 
garded as  a  text  book  of  great  authority.  He  was  an  eminent 
civilian  and  judge  at  Naples,  and  published  his  work  in  1655 ; 
and  Mr.  IngersoU,  the  American  translator,  perceives  an  analogy 
between  tlie  treatises  of  Roccus  and  Littleton's  Tenures.  That 
analogy  does  truly  esist  in  the  sound  logic,  admirable  pre- 
eision,  and  vast  power  of  compression,  •which  are  dis-  •347 
played  throughout  his  works.  He  made  free  use  of  the 
treatises  of  Santernn  and  Straccha  on  insurance  law,  and  gave 
authority  to  those  very  creditable  productions  of  the  latter  part 
of  the  sixteenth  century,  (a}    Bynkershoek  has  devoted  the 

(A)  Clelnu'i  Pref.  to  Le  Guidon. 

(n)  Tlie  tmtUi-  of  Santerns,  a  Portngaete  lawyer,  De  Auecuratinnibua  et  Spoiul. 
ontboa  Hercstonim,  and  the  later  mork  of  Stract-hit,  of  Ancona,  De  Asaecurationibn^ 
eqaally  abound  in  leferenue*  throughout  th«  body  of  their  worki  lo  the  ciril  law  and 
Ihe  earlji  i:iviliana.  The  latter  li  euenllnlly  the  groundwork  ut  llie  treatiKi  of  Roo. 
cm,  and  yet  bolh  SlracchM  and  Sanlema  are  rudely  termed,  by  Bynkershoek,  »eml- 
bkrbarogi  writen,  tbongh  they  were  familiar  not  only  with  the  Roman  law,  bet  with 
the  Roman  claa^ci.  Emerigon  and  Valin  make  free  use  of  the  works  of  these 
autbon,  aa  they  do  also  of  the  commerdal  diicounei  of  Cataregii,  who  ii  without 
coatndictlim,  as  Valio  says,  (Cum.  »ur  Urd.  Pref.,)  the  best  of  all  the  writen  whom 
be  bad  enumerated,  and  he  had  already  mentloDed  Cleirac,  Straccha,  StypmanDiu, 
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fourth  book  of  his  QuEOstioiies  Juris  Privati  to  the  contract  of 
insuraDce.  It  constitutes  a  large  treatise,  which  discusses,  with 
bis  usual  freedom  of  thought  and  expression,  almost  every  impor- 
tant branch  of  the  law  of  that  contract.  His  work,  which  occa- 
sionally refers  to  the  Roman  law,  is  almost  entirely  grounded  oq 
Dutch  edicts,  and  judicial  decisions  in  the  courts  of  Holland.  It 
is  essentiaily  a  coUecUou  of  reports  of  cases  adjudged  in  the 
Dutch  courts,  and  I  do  not  perceive  that  he  ever  refers  to  the 
decisions  of  the  Rota  of  Genoa,  or  to  the  writings  of  Santema, 
Straccha,  or  Roccus,  which  were  before  his  eyes.  Such  reserve, 
or  proud  disdain  of  foreign  illustration  and  aid,  detracts  greatly 
&om  the  scientific  character  and  liberal  temper  of  the  work.  But 
we  pmceed  to  the  mention  of  authors,  by  whose  learned  kbois 
the  utility  of  all  preceding  treatises  on  insurance  was  super^ed, 

and  their  fame  and  lustre  eclipsed. 
•348        •Valin's  copious  commentary  upon  that  part  of  the 

ordinance  of  Louis  XIV.  which  relates  to  insurance  is 
deserving  of  great  attention,  and  it  has  uniformly  and  everywhere 
received  the  tribute  of  the  highest  respect,  for  the  good  sense, 
sound  learning,  and  weiglit  of  chai-acter  which  are  attached  to  hit 
luminous  reflections.  Pothier's  esaay  on  insurance  is  a  concise, 
perspicuous,  accurate,  and  admirable  elementary  digest  of  the 
principles  of  insurance,  and  it  contains  the  fundamental  doctrines 
and  universal  law  of  the  contract.  But  the  treatise  of  Emerigon 
very  far  surpasses  all  preceding  works,  in  the  extent,  value,  and 
practical  application  of  Iiis  principles.  It  is  the  most  didaclje, 
learned,  and  finished  production  extant  on  the  subject.  He  pro- 
fessedly carries  his  researches  into  the  antiquities  of  the  maritime 
law,  and  illustrated  the  ordinances  by  what  he  terms  the  juiif^mi- 
dence  of  the  tribunals ;  and  he  discussed  all  incidental  questions, 
so  as  to  bring  within  the  compass  of  his  work  a  great  portion  d 
international  and  commercial  law  connected  with  the  doctrines 
of  insurance.  In  the  language  of  Lord  Tenterden,  no  subject  in 
Emerigon  is  discussed  without  being  exhausted,  and  the  eulogy 
is  as  just  as  it  is  splendid.  Emerigon  was  a  practical  man,  Tvho 
united  exact  knowledge  of  the  details  of  business  with  manly 
sense  and  consummate  erudition.     He  was  a  practising  lawyer  at 

Locceniiis,Kuricke,Fecklus,  Vlnniiu.and  Weyilm.  CMaregU  hu  nbo  rrcdTcd  tba 
higheit  And  warmest  pulogy  from  Ihp  lenmed  and  eloquent  author  of  the  utida  u- 1&> 
In  The  Nonh  Ameniwo  IteTJew,  vii.  328. 
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Haraeilles,  for  perhaps  forty  years,  aod  the  purity  of  his  private 
life  corresponded  with  the  excellence  of  hid  public  character. 
Yalin  ackoowledges  that  he  owed  some  of  the  best  parts  of  his 
work  to  the  genius  and  industry  of  that  eminent  civilian,  who 
gratuitously  pressed  upon  him,  with  a  cordiality  and  disinterested- 
ness almost  without  example,  a  rich  collection  of  materials,  con- 
sisting of  decisions  and  authorities,  suitable  to  illustrate  and  adorn 
the  jurisprudence  of  the  commentary.  It  would  be  difBcult  to 
peruse  tlie  testimony  which  Valin  has  so  frankly  borne  to  the 
moral,  as  well  as  literary  and  professional,  accomplishments  of 
Emerigon,  without  being  sensibly  touched  with  the  generosity  of 
the  friendship  of  those  illustrious  men. 

*  Since  the  renovation  of  the  marine  ordinance  of  Louis  *  849 
XIV.,  in  the  sliape  of  the  commercial  code  of  France  of 
1807,  there  has  arisen  a  host  of  commentators,  such  as  the  Baron 
Locr^,  Pardessus,  Laporte,  Delviucourt,  TouUier,  and  Boulay- 
Paty,  of  various  and  unequal  merit.  The  treatise  of  M.  Pardes- 
sus, on  commeruial  law,  in  five  volumes,  contaios  a  neat  and 
excellent  digest  of  the  law  of  marine  insitrance ;  and  though  ha 
has  not  enriched  his  work  with  citations  from  the  text  writers,  or 
with  references  to  judicial  decisions,  it  contains  intrinsic  evidence 
of  extensive  and  accurate  research,  as  well  as  of  clear  and  solid 
judgment.  Toullier,  though  already  quite  voluminous,  has  not 
as  yet  touched  on  the  commercial  code.  On  the  law  of  insur- 
ance, I  would  select  and  recommend  Boulay-Paty  as  the  latent 
and  best  writer.  He  has  explained  and  illustrated  every  part  of 
the  code,  but  devoted  nearly  half  of  his  voluminous  work  to  the 
single  head  of  insurance,  and  he  has  treated  the  subject  very 
much  in  the  style  of  Emerigon.  He  has  trodden  in  his  footsteps, 
adopted  his  copious  learning,  applied  hla  principles  with  just  dis- 
orimination,  and  gives  us  a  complete  treatise  on  every  branch  of 
insurance,  according  to  the  order  and  under  the  correction  of  the 
oew  code. 

The  first  notice  of  the  contract  of  insurance  that  appears  in  the 
English  reports  is  a  case  cited  in  Coke's  Reports,  (a)  and  decided 
in  the  31st  of  Elizabeth ;  and  the  commercial  spirit  of  that  age 
gave  birth  to  the  statute  of  4Sd  Elizabeth,  passed  to  give  facility 
to  the  contract,  and  which  created  the  Court  of  Policiet  of  Auur- 
once,  and  shows  by  its  preamble  that  the  business  of  marine 

(a)  «  Coka,  47,  b. 
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insuraoce  had  been  in  immemorial  use,  and  actively  folloved. 
But  the  law  of  insurance  received  very  little  study  and  cultiva- 
tion for  ages  afterwards ;  and  Mr.  Park  informs  us  that  there 
were  not  forty  cases  upon  matters  of  insurance  prior  to  the  year 
1756,  and  even  those  cases  were  generally  loose  nisi  priua  notes, 
coutaining  very  little  information  or  claim  to  authority.  From 
that  time  forward  the  decisions  of  the  English  courts  on  insurance 
assumed  new  spirit  and  vigor,  and  they  deserve  to  be  studied  with' 
the  utmost  application.  When  Sir  William  Blackstone  published 
the  second  volume  of  his  Commentaries,  Lord  Mansfield  had  pre- 
sided in  the  Court  of  King's  Bench  for  nearly  ten  years  ;  and  in 
that  sliort  space  of  time  the  learning  relating  to  marine  insurance 
had  been  so  rapidly  and  so  extensively  cultivated  that  ha 

*  860    concluded,  that  if  the  principles  *  settled  were  well  and 

judiciously  collected,  they  would  form  a  very  complete  title 
in  the  code  of  commercial  jurisprudence.  Mr.  Pai-k  (now  a  judge 
of  the  Court  of  King's  Bench)  took  the  suggestion,  and  published 
his  System  of  the  Law  of  Marine  Insurances  in  1786,  and  he  liad 
the  advantage  of  the  labors  of  the  whole  period  of  Lord  Mao^ 
field's  judicial  life ;  and  the  decisions  are  collected  and  digested 
with  great  copiousness,  erudition,  and  accuracy.  He  extracted 
all  that  was  valuable  from  the  compilations  of  Malynes,  M0II07, 
Magens,  Beawes,  and  Weskett ;  and  he  had  the  good  sense  and 
liberality  to  enrich  hia  work  with  the  materials  of  those  vast  and 
venerable  re^iositories  of  commercial  learning,  the  Le  Guidon,  the 
foreign  ordinances,  and  the  writings  of  Roccus,  Bynkershoek, 
Valin,  Pothier,  and  Emerigoo. 

About  the  time  that  Park  published  his  treatise,  the  Elements 
of  the  Law  relating  to  Insurances,  by  Mr.  Millar,  a  Scotch  advft- 
cate,  appeared  at  Edinburgh.  He  evidently  compiled  his  work 
without  any  knowledge  of  the  contemporary  publication  of  Mr- 
Park  ;  and  though  the  English  cases  are  not  so  extensively  cited 
and  examined  by  him,  he  supplied  the  deficiency  by  a  digest  of 
oases  in  Scotland ;  and  he  appears  to  have  been  equally  familitf 
with  the  continental  civilians,  and  to  have  discussed  the  princi- 
ples of  insurance  with  uncommon  judgment  and  freedom  of 
inquiry.  Since  the  publication  of  Millar's  treatiae,  no  work 
appeared  in  Scotland  on  the  subject  of  insurance,  until  Hr.  Bell 
took  a  concise  view  of  that  as  well  as  of  other  maritime  contracts, 
in  his  very  valuable  Commentaries;  and  he  states  that  since  the 
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period  of  1787,  the  mercantile  law  of  Scotland  has  been  making 
rapid  strides  towards  maturity. 

The  treatise  of  Park  had  passed  through  Ave  editions,  when 
Mr.  Marshall  published,  in  1802,  his  treatise  on  the  Law  of 
Insurance.  It  contains  a  free  and  liberal  discussion  of  principles, 
and  it  is  more  didactic  and  elementary  in  its  instruction 
than  the  work  of  his  predecessor,  but  it  abounds  *  with  *  S51 
citations  of  the  same  cases  at  Westmiiistei',  and  a  refer- 
ence to  the  same  learned  authors  in  France  and  Italy.  Mr.  Park 
is  entitled  to  the  superior  and  lasting  merit  of  being  the  artist 
who  first  reduced  the  English  law  of  inHurance  to  the  beauty  and 
order  of  a  regular  science,  and  attracted  to  it  the  rays  of  foreign 
genius  and  learning.  The  American  edition  of  Marshall,  by  Mr. 
Condy,  is  greatly  to  be  preferred  to  any  other  edition ;  and  even 
that  improved  work  is  now  in  a  considerable  degree  superseded 
by  Mr.  Phillips's  Treatise  on  the  Law  of  Insurance,  the  first  vol- 
ume of  which  was  published  at  Boston  in  1823,  and  the  second 
in  1834,  and  a  new  and  improved  edition  of  the  entire  work,  in 
two  volumes,  in  1840.  This  author  has  very  diligently  collected 
and  ingrafted  into  his  work  not  only  the  English  cases,  but  the 
substance  of  all  the  American  caaes,  and  decisions  on  insurance, 
which  had  been  accumulating  for  a  great  number  of  years.  la 
that  view  it  is  an  original  work  of  much  labor,  discrimination,  and 
judgment,  and  of  indispensable  utility  to  the  profession  in  this 
country,  (a) 

The  treatise  of  Mr.  Benecke,  on  the  Principles  of  Indemnity 
in  Marine  Insurance,  may  be  considered  as  an  original  work  of 
enpertor  merit,  written  by  a  business  man,  on  the  most  useful  and 
practical  part  of  the  law  of  insurance.  It  contains  great  research, 
clear  analysis,  strong  reasoning,  and  an  accurate  application  of 
principles,  and  was  intended  for  the  use  of  the  merchant  and  ship 
owner,  as  well  as  of  the  practising  lawyer.  The  work  was  the 
result  of  much  study,  research,  and  experience  ;  and  the  public 

(a)  Id  1828,  a  new  TreatUe  on  tlie  Law  reUtlng  to  Insurance,  hj  David  Hngliea, 
E^.,  of  the  Inner  Temple,  was  pnbliihed  at  London.  It  goet  over  the  same  graood 
alcvadj  fnllj  aod  (ufflciently  occupied  b;  hli  two  eminent  predecetaon,  Park  ancl 
Mftnhall ;  and  with  very  icanty  reference  to  any  foreign  anthoriiiei,  it  cilea  B.IL  tlie 
tnodern  Engliah  CMea.  It  ii  a  plain,  methodical,  and  correct  treatise,  and  miut  be 
Tslosble  to  an  Engliati  lawyer,  ao/ar  cu  il  hu  ineorporaltd  Uta  die  work  tlu  tabilaau  af 
iMe  reeeal  dtcaiimt  net  to  U  fimd  in  Uu  Jbrmtr  vorhg.  Beyond  that  Information,  ttw 
ti«*llM  b  eottrely  •nperflooiia. 
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expectation  of  its  value,  from  the  well  faiown  chancter 

*  862    and  ability  of  *  the  author,  had  been  highly  raised,  a  long 

time  before  the  publication,  (o) 

(a)  The  treaUie  of  Mr.  Benccke  wm  publlibcd  in  1824,  ud  jet,  la  Juotert 
work  on  the  Lawt  of  tite  Sen,  puhliBhed  at  Altona,  tn  1614,  be  ipeaka  of  Ibii  Ireiliw, 
by  its  title,  u  being  in  prepuntion  b;  >  muter-band.  Tbii  treatiae  of  Ur.  Beneckt 
it  Mid  to  be  onlj  an  ioconilderable  portloa  of  bii  great  original  work  on  iDsummt 
and  Maritime  Loans,  pabliahed  at  Hamburg,  between  1805  and  1810,  and  tianlittd 
Into  lulian,  And  pubiUhed  at  Trieite  in  182S.  It  ii  the  moat  comprelieniiTc  and  ftr- 
feet  work  oo  insurance  and  maritime  loam,  laji  Mr.  Duer,  that  bai  yet  appeucd- 
l^ctnre  on  Repretentatiotu,  18G. 
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LECTURE  XLIX. 

or  HABITIHE  LOA.MS. 

The  contracts  of  bottomry  and  respondentia  are  maritime  lotmB 
of  a  very  high  and  privileged  nature,  and  they  are  alwaja  upheld 
by  the  admiralty  with  a  strong  hand,  when  entered  into  bona  fide, 
and  without  any  suspicion  of  fraud.  The  principle  on  which  they 
are  founded  and  supported  ie  of  great  antiquity,  and  penetrates 
BO  deeply  into  it,  that  Emerigon  says  its  origin  cannot  be  traced. 
It  was  borrowed  by  the  Romans  from  the  laws  of  the  ancient 
Rhodians,  and  it  is  deeply  rooted  in  the  general  maritime  law  of 
Europe,  from  which  it  has  been  transplanted  into  the  law  of  this 
country.  The  object  of  hypothecation  bonds  is  to  procure  the 
necessary  supplies  for  ships  which  happen  to  be  in  distress  in  for- 
eign porta,  where  the  master  and  owners  are  without  credit,  and 
in  cases  in  which,  if  assistance  could  not  be  procured  by  meana 
of  such  instruments,  the  vessels  and  their  cargoes  must  be  left  to 
perish.  The  authority  of  the  master  to  hypothecate  the  ship  and 
freight,  and  even  the  cargo,  in  a  case  of  necessity,  is  indisputa- 
ble, (a)  The  vital  principle  of  a  bottomry  bond  is,  that  it  be 
taken  in  a  case  of  unprovided  necessity,  where  the  owner  has  no 
resources  or  credit  for  obtaining  necessary  supplies.  (&)  If  the 
lender  knew  that  the  owner  had  an  empowered  consignee  or  agent 
in  the  port,  willing  to  supply  his  wants,  the  taking  the  bond  is  a 
fraud ;  but  if  {airly  taken  under  an  ignorance  of  the  fact, 
the  *  courts  of  admiralty  are  disposed  to  uphold  such  bonds,  *  854 
as  necessary  for  the  support  of  commerce  in  its  extremities 

(a)  The  Gratitucline,  3  C.  Rob.  240,  287 ;  The  Hero,  2  Dods.  139 ;  C«m  of  the 
nuke  ot  Bedford.  2  Bagg.  Adm.  204.  Vide  lupra,  JT3.  See  itorei,  pBrticalnrty  fbr 
the  iDbalBleDce  ot  puungen,  nn  objects  of  a  bottororj'  bond,    2  Hagg.  Adm,  301. 

(b)  Vide  tapra,  171.  The  degree  of  neceMlt;  that  will  jnslifr  the  maiter  in  Uking 
op  money  on  bottomiy  for  repun,  end  tbal  will  jnttiry  the  creditor  ia  lending  it,  1« 
ezmmnied  with  great  learning  and  judgment  in  the  caie  of  the  Ship  Fortitude,  Law 
BepcHlar,  L  [12IJ  C.  C.  U.  S.  AUit.,  AngoM,  183S,  8  Samner,  228. 
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of  distress,  (a)  '  And  if  the  lender  of  moaey  on  a  boUomiy  or 
respondentia  bond  be  willing  to  stake  the  money  upon  the  safe 
arrival  of  the  ship  or  cargo,  and  to  take  upon  himself,  like  an 
insurer,  the  risk  of  sea  perils,  it  ia  lawful,  reasonable,  and  jast 
that  he  should  be  authorized  to  demand  and  receive  an  ext^ao^ 
dinary  interest,  to  be  agreed  on,  and  which  the  lender  shall  deem 
coiDOiensurate  to  the  hazard  be  runs.  (() 

A  bottomry  bond  ia  a  loan  of  money  upon  the  ship,  or  ship  and 
accruing  freight,  at  an  extraordinary  interest,  upon  maritime 
risks,  to  be  borne  by  the  lender,  for  a  specifio  voyage,  or  for  ft 
definite  period.  It  is  in  the  nature  of  a  mortgage,  by  which  the 
ship  owner,  or  the  master  on  his  behalf,  pledges  the  ship  aa  ft 
security  for  the  money  borrowed,  and  it  covers  the  freight  of  the 
voyage,  or  during  the  limited  time.  A  retpondentia  bond  is  a  loan 
upon  the  pledge  of  the  cargo,  though  an  liypotbecation  of  both 
ship  and  cargo  may  be  made  in  one  instrument:  and  generally,  it 
is  only  a  personal  obligation  on  the  borrower,  and  is  not  a  specific 
lien  on  the  goods,  unless  there  be  au  express  stipulation  to  thitt 
effect  in  the  bond  ;  and  it  amounts,  at  most,  to  ao  equitable 
lien  on  the  salvage  in  case  of  loss,  (c)    The  couditioo  of  the 

(a)  The  Nelson,  1  Hagg  Adm.  IBS ;  Lord  Stoirell,  in  the  cmo  of  Tli«  GnUtqfflno 
3C.  Rob  271,272. 

(&)  Fur  the  hiatoricil  le&ming on  the  inbject  of  mftrilime  lorai,  are  Kg. &%tk 
Hoatifa  fanort.  Code  4,  33 ;  ib. ;  Bynk.  Q.  J.  Prir.  lib.  3,  c.  10,  pp.  GOB,  SOD.  Eiieit 
gon,  li.  t.,  c  1,  wc.  1,  }iM  collected  all  that  the  Roman  U«  bii  taXA  on  the  iDbjtct. 
The  ipeechetof  Demoithene)  agalnit  Zenothemii.  Apatoriui,  Pliormio,  Lacrila>,aBd 
Uiooyandorbi,  relate  to  the  fiaiai  vauticnm  of  the  Roman  lair,  or  the  bottomry  onn- 
traut  of  the  modern  commercial  nationi.  Bee,  ui  The  American  Juriit,  □.  6,  p.  2U, 
an  account  of  mariMme  loam  in  ancient  Atheoi,  taken  from  the  treatiae  on  tlie  Pablic 
Econom;  of  Atliens,  by  the  learned  AoguiIiK  Boekh,  Greek  Lecturer  and  Profcasor 
at  the  UniTeraity  of  Berlin.  The  goods  were  genetnlly,  and  sometimes  the  Teoel  was 
pledged  fur  ihe  aecnrily  of  the  loan,  with  marittnia  interest.  See  also  Lord  SioweU, 
in  the  case  of  Tlie  Gratitudine,  3  C.  Rob.  207 ;  The  Alexander,  1  Dods.  S7Bi  Tba 
Augusta,  ib.  283 ;  The  Hero,  2  id.  189. 

(c)  2  Bt.  Comm.  456 ;  Buik  v.  Fearon,  4  East,  319.  According  to  Emerigon, 
iL  470, 561,  the  respondentia  lender  has  a  Uert  on  the  cargo  of  the  borrower  on  buaid; 
and  if  tl>e  loan  be  for  tlie  outward  and  homeward  Toyage,  the  lien  affects  tlic  reloin 

I  The  circnmatancea   which  will  an-  a  preixiitinK  <1ebt.    It  has  been  held  that 

thoriie  the  master  to  give  a  bottomry  a  consul  had  anthority,  by  reason  of  liii 

bond,  and  [he  law  by  which  llie  obligation  offldal  position,  under  drcumstances  of 

will  be  goTemed.  have  Iwen  stated  and  neceasily,   when   the  master   had   been 

explained  antr,  172.  n.  1 ;  104,  n.  1.    It  nioidered,    to   gite    a   bottomry   bond, 

will  be  aeen  in  the  former  note  that  In  CynUita,  10  Jur.  748;  20  Eag.  L  ft  Eq 

some  cases  such  a  bond  may  be  giren  for  623. 
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loftD  ia  *  the  Bafe  arriTal  of  the  subject  hypothecated,  and  *  S55 
the  entire  principal  as  well  as  interest  is  at  the  risk  of  the 
lender  during  the  voyage.  The  bottomry  holder  undertakes  the 
risk  of  the  voyf^e  as  to  the  enumerated  perils,  but  not  as  to 
those  which  arise  from  the  fault  or  misconduct  of  the  master  or 
owner.  Quia  suscipit  in  so  perioulum  navigationis,  suacepit  peri- 
colum  fortunte  non  culpx.  The  money  is  loaned  to  the  borrower, 
upon  condition  that  if  the  subject  pledged  be  lost  by  a  peril  of 
the  sea,  the  lender  shall  not  be  repaid,  except  to  the  extent  of 
what  remains ;  and  if  the  subject  arrives  safe,  or  if  it  shall  not 
have  been  injured,  except  by  its  own  defect,  or  the  fault  of  the 
master  or  mariners,  the  borrower  must  return  the  sum  borrowed, 
together  with  the  maritime  interest  agreed  on,  and  for  the  repay- 
ment the  person  of  the  borrower  is  bound,  as  well  as  the  prop- 
erty pledged.  This  is  the  definition  of  the  contract  given  by 
Pothter ;  (o)  and  it  was  taken  from  the  Roman  laws,  and  has  been 
adopted  by  Emerigon,  and  he  says  the  defioition  is  given  in  nearly 
the  same  terms  by  all  the  maritime  jurists.  (&) 

Money  may  also  be  lawfully  loaned  at  any  rate  of  interest,  upon 
the  mere  hazard  of  a*8pecifio  voyage,  to  be  mentioned  in  t^e  con- 
tract, without  any  security  either  upon  the  ship  or  cargo.  But 
this  last  species  of  maritime  loan  depending  upon  the  event  of  the 
voy^e,  has  a  tendency  to  introduce  w^ering  and  usurious  coo- 
tracta,  and  it  has  been  restrained  in  England,  by  the  statute  of  19 
Geo.  II.  c.  37,  as  to  East  India  voyages.  If  the  borrower  has 
no  effects  on  board,  or  having  some,  he  borrows  mach  beyond 
their  value,  it  will  afford  a  strong  ground  to  suspect  fraud,  and 
that  the  voyage  will  have  an  unfortunate  end.  (<;)  Such  loans 
were  entirely  suppressed  in  France,  by  the  marine  ordinance  of 
1681.  They  were  considered  to  be  wagers,  in  the  form  of  bot- 
tomry contraots;  and  it  was  declared  that,  in  case  of  loss,  the 

car^,  being  the  proceeili  of  the  oatwkrd  cargo.  By  the  Airrign  Uwt  the  lender  on 
Tttpendeniia  h»t  the  pledge  of  the  good*  a>  a  Kcnritj.  Pothier,  Bjokenhoelc,  and 
Emerigon.  Abbott  on  Shipping,  Sth  Am  ed.  Boiton,  1840,  p.  19T.  But  thit  U  not 
the  EoglUh  law.  Rupandaitia  loana  hare  been  diinwd  In  En^and  tince  the  itatnte 
of  19  Geo.  II.  c  ST. 

(d)  ContnU  k  la  gnme,  n.  1. 

(b)  Emerigon,  Traits  de*  Contrati  k  U  groew,  c.  1,  tee.  8 ;  S  Han-  Adm.  M,  (7 ; 
Storj,  J..  In  Lhe  caie  of  The  Brig  Draco,  %  Sumner,  188,  •.  p. ;  [The  Edireid  Allm, 
10  Ben.  068.] 

(c)  CesaKglB,  IMm.  SS,  n.  T;  OaMon,  c  19,  Me.  10. 
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borrower  upon  goods  should   not  be  discharged  witbout 

*  S56  proving  *  that  he  had  goods  od  board  at  the  time  of  the 

loss,  OD  his  own  account,  to  the  amount  of  the  sum  lent,  (a) 
The  same  prohibition  was  continaed  iu  the  commercial  code,  and 
the  loan  on  bottomry,  oi  at  respondentia,  is  valid  to  the  exteot 
only  of  the  value  of  the  subject-matter  on  which  the  loan  ii 
effected.  (6)  Sergeant  Marshall  says,  («)  that  there  is  do  com- 
nion-law  decision  that  sanctions  such  a  loan,  and  he  considen  it 
to  be  a  gambling  contract.  The  weight  of  authority  is,  however, 
in  favor  of  the  validity  of  these  matitime  loans,  where  nothing 
is  hypothecated,  (d)  The  lender  runs  the  risk  of  the  voyage, 
and  receives  extraordinary  interest  by  way  of  compensation. 
The  contract  is  not  osurious,  for  the  principal  loaned  is  put  at 
risk,  (e) 

The  general  rale  is,  that  the  power  of  the  master  to  take  up 
money  npon  bottomry  or  respondentia  exists  only  after  the  voy- 
age has  commenced,  and  is  to  be  exercised  in  some  foreign  port 
where  the  ()wner  does  not  reside,  for  in  such  cases  only  is  the 
hypothecation  presumed  to  be  necessary.  (/)  But  it  is  not  indis- 
pensable to  the  validity  of  an  hypothecation  bond,  tiiat  the  ship 
or  cargo  should  be  in  a  foreign  port.  The  law  does  not  look  to 
the  mere  locality  of  the  transaction,  but  to  the  difficulty  of  com- 
munication between  the  master  and  his  owners.  If  forced  into  a 
port  of  the  same  country  in  which  the  owner  resides,  the  master 
may  hypothecate  the  ship  and  cargo,  in  a  case  of  extreme  neces- 
sity, and  when  he  had  no  opportunity  or  means,  or  it  was 
extremely  difficult  to    communiuate   with    the    ovners. 

*  857   Occasions  may  arise  in  which  the  different  *  ports  of  the 

Bame  country  may  be  as  much  separated  and  cut  off  from 


(a)  Ord.  de  lit  Mtr.  tit  Det  Cootntt,  ^  groue  Aveature,  art.  U ;  fb.  ul.  a 

{b)  Code  de  CommerM,  ut  317. 

(e)  Condr'a  Mu^hall,  ii.  746. 

(<^)  2  Bl.  Comm.  459 ;  Moltoj,  b.  2,  c.  11,  tec  IS. 

(t)  Sooua  f.  Gleen.  1  Sid.  27.  Tlie  New  Tork  Beriwd  Stetotet,  L  6%,  dedara 
Totd  ill  wiger  contracti,  except  conlracts  an  bottomry  or  retpondeDtia.  See  npa. 
378.  It  is  enentiftl  tlist  the  principnl  and  interctt  ahonld  both  be  put  at  ri*k,  it  dw 
intereat  reaerved  be  more  than  legal  interest,  in  order  to  conititale  a  bottomtf  ooa- 
tract    Jenningi  s.  Ininrance  Company  of  PenntylTania,  4  Blnnay,  244. 

(/)  Condy'i  Harahall,  il.  741,  b.  c. ;  Reads  a.  Commercial  Iimmnot  Compaaj, 
8Johni.seO;  t  EinerigoD,iL424,436i  Code  de  Coraraaroe,  art.  321 ;  Luterv.ButM, 
Strange,  OQS ;  Abbott  on  Shipping,  6th  Am.  ed.  193. 
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all  comrnQQication  with  each  other,  aa  if  tbey  were  sitoated  in 
distant  parts  of  tlie  globe,  (a) 

There  is  great  analogy  between  the  contracts  of  bottomry  and 
insuraDce.  They  are  frequently  governed  by  the  same  piiaciples, 
though  each  of  them  has  a  character  peculiar  to  itself.  They 
contribute  in  different  proportions  to  the  facility  and  security  of 
maritime  commerce;  but  the  immense  capitals  now  engaged  in 
every  branch  of  commerce,  and  the  extension  of  marine  insurance, 
have  very  essentially  abridged  the  practice  of  such  loans.  The  mas- 
ter cannot  hypothecate  for  a  preexisting  debt,  and  the  necessity 
of  the  loan  must  be  shown  to  have  existed  at  the  time  it  was 
made,  (A)  and  that  the  master  bad  no  other  means  of  raising  the 
money  at  marine  interest ;  and  when  that  fuct  is  established,  the 
misapplication  of  it  by  the  master,  without  the  knowledge  and 
assent  of  the  lender,  will  not  affect  its  validity,  (c)  The  marine 
interest  depends  entirely  upon  the  risk,  and,  therefore,  if  the 
proposed  voyage  be  abandoned  before  the  risk  has  attached,  the 
contract  is  turned  into  a  simple  and  absolute  loan  at  ordinary 
legal  interest.  So,  tf  the  borrower  had  not  goods  on  board  the 
ship  to  the  value  of  the  snm  borrowed,  the  contract,  in  case  of 
loss,  is  reduced  in  proportion  to  the  diminished  value,  and  the 
borrower  is  bound  at  all  events  to  return  the  surplus  of  the  sum 
borrowed,  with  the  ordinary  interest.  The  maritime  interest  ia 
in  a  ratio  to  the  maritime  risk  or  value  of  the  goods  shipped.  (<:{) 
After  the  voyage  has  commenced,  and  the  loan  has  been  for  a 
moment  at  hazard,  though  the  vessel  be  shortly  forced  back, 
by  the  perils  of  the  sea,  into  the  port  of  departure,  and  the 

(a)  L%  Taabel,  1  Dodi.  STE  8m  alto  The  Rhadamanthe,  1  Dods.  201 ;  QnOej  b. 
Waterhooie,  19  Me.  1 ;  [ante,  172.  n  1 ;  lfl4,  n.  1.] 

(i)  Tlie  Brig  Hunter,  Ware,  249.  Dr.  Luihington,  in  the  caw  of  the  Ship  VlWIia, 
in  the  Engliih  Admiralt;,  in  December,  1638,  held  that  where  the  general  character 
(■r  the  tranMCtion  was  clearly  that  of  bottomrj,  the  whole  wai  to  be  preaiimei)  to  l>e 
<if  (he  tame  character,  nnlew  eipreiily  diiproved ;  and  that  it  wai  competent  for  a 
fiiroign  merehant,  without  any  eipreM  agreement  at  all  for  a  bottomry  bond,  to  make 
Rilrancet  on  the  secnrity  of  the  *hip  ai  a  lien  given  b;  the  law  of  hii  own  country, 
■nil  that  it  was  not  nei-eaiary  to  have  a  bottomry  bond,  or  any  agreement  for  one.  till 
the  ship  wia  aboot  to  Mil.  The  Law  Reporter  for  September,  1^39,  [p.  110 ;  1  Wm. 
Rob.  1.) 

(e)  The  Jane,  1  Dodi.  481 ;  Emerigon.  fi.  434 ;  Hurrj  p.  The  Ship  Jobo.  1  Waah. 
293.     Vide  npm,  103  and  171,  n.  <if). 

(if)  Emerigon,  Tralt^  det  Contrata  k  la  groaae,  &  S,  mo.  1 1  Fraoltllit  Int.  Com- 
pMiy  R  Lord,  4  Uaioii,  248. 
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*  S58  voyage  broken  np,  the  lender  is  entitled  to  *  his  principil, 

with  the  marine  interest,  for  the  whole  hftd  been  pnt  at 
hazard,  (a)  The  Rama  principle  of  necesMty,  which  npbolds  t 
bottomry  bond,  eatitlea  a  bond  of  a  later  date,  fairly  given  at  ■ 
foreign  port,  under  a  pressure  of  necessity,  to  priority  of  payment 
over  one  of  a  former  date  ;  notwithstanding  this  is  contrary  to  the 
usual  rule  in  other  cases  of  security.  (A)  The  equity  of  it  con- 
sists in  this,  that  the  last  loan  furnished  the  means  of  preserriif 
the  ship,  and  without  it  the  former  lenders  would  entirely  have 
lost  their  security,  and  therefore  it  supersedes  a  prior  mortgage 
as  well  as  any  other  prior  lien,  (c}  The  bottomry  bond  is  also  to 
be  paid  before  any  prior  insurance,  (d)  and  it  supersedes  a  pre- 
vious mortgage  of  the  ship.  («)  The  bottomry  bond  cannot  be 
made  to  cover  advances  mnde  upon  the  peimtnal  security  of  the 
borrower,  and  not  upon  the  exclusive  Beourity  of  the  ship  j  bol 
taking  bills  of  exchange  at  the  same  time,  by  way  of  coUatfnl 
security,  does  not  exclude  the  bottomry  bond,  nor  diminish  ill 
solidity.  (/) ' 

The  perils  which  the  lender  on  bottomry  runs,  are  usually  sped- 
iied  in  the  bond ;  and,  according  to  the  forms  in  common  me, 
they  are  eesentially  the  same  as  those  t^inst  which  the  uDde^ 
writer  in  a  policy  of  insurance  undertakes  to  indemnify.  By  Ibe 
French  law,  the  lender  can  insure  the  money  lent,  for  he  runs  the 

(a)  Bou1af-Fkt7,  Coan  de  Drott  Com.  iii.  74-76,  167-189. 
\b}  The  Rhadamaathe,  1  Doda.  204 ;  The  Betwr,  ib.  289 ;  The  Jemulem,  S  Gd. 
liion,  850;  Code  de  Commerce,  (tL  828.  r> 

(e)  The  Sloop  tiUrj,  1  Paioe,  OTl;  a.  P.  wpra,  176. 

(if)  Buulaj-Patr,  iii.  238,  233. 

(c)  The  Duke  of  Bedford.  2  Hagg.  Adm.  204. 

(/]  TlH  AogiuU,  1  Dodi.  283 ;  The  Jane,  lb.  461 ;  Tbe  HnnWr,  Wan,  H0. 

>  Atlantic,  Newb.  614;  Qreelj'F.  Smith,  doae  by  leparate  and  diatinet  tnattHMWil* 

8  Woodb.  &  M.  230.    It  tMin*  to  be  the  Stalobaok  d.  Sbepaid,  18  0.  B.41S,4t3; 

English  doctnne  that  the  maiter  mity  Willi*  c.  Palmer,  7  C.  B.  h.  a.  E«)v  W: 

pledge  tbe  penonil  credit  of  the  owner,  Briitow  0.  Whitmore^  4  De  G.  i  J.  SS> 

andaltoglveabottoinrfbondaacollateral  384. 
tecnritj,  prorided  the   two   thfagi    are 

x^  The  rale  (tated  extends  to  all  mat^  I^vTencOiSP.  D.260.    Butbrtbetettu 

itlme  lleni  given  for  (erricea  which  are  law,  It  wonld  »eem  to  go  do  fartbet  tbai 

neceiiary  to  the  preaerratlon  or  nae  of  thii.    The  Frank  Q.  FowIn,  8  Fed.  Bcp 

the  (hip.    See  The  De  Smet,  10  Fed.  Rep.  S31 ;  The  S.  J.  Chriatian,  16  Fed.  Ber 

488  and  note,  where  the  eawi  aa  to  priority  7B6. 
ot  maritime  lieoi  are  coUeolod.    The  St. 
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mk  of  it.  He  can  insure  the  priocipal,  though  not  bis  maritime 
interest.  (^)  The  respondentia  bonds  in  Philadelphia  are  said  to 
be  peculiar.  The  lender  is  entitled  to  the  benefits  of  sal- 
TJ^,  and  is  liable  for  general  *  and  particular  average.  *  859 
They  extend  to  perils  by  fire,  enemies,  men  of  war,  or  any 
other  casualties,  (a)  There  is  not,  in  respect  to  the  ooatract, 
any  constructive  total  loss.  Nothing  but  an  ntter  annihilation 
of  the  subject  hypothecated  will  discharge  the  borrower  on  bot- 
tomry. (£)  The  property  saved,  whatever  it  may  be  in  amount, 
continues  subject  to  the  hypothecation.  The  lender  can  look 
only  to  what  is  saved  ;  and  if  that  be  not  equal  to  the  value  of 
the  loan,  the  lender  must  bear  the  loss  of  the  residue,  and  he  can- 
not recover  the  deficiency  of  the  borrower.  By  the  general  marine 
law,  the  lender  on  bottomry  is  entitled  to  he  paid  out  of  the 
effects  eaved,  so  tax  as  those  effects  go,  if  the  voyage  be  disas- 
trous. (0) 

The  position  laid  down  by  Lord  Mansfield,  and  afterwards  by 
Lord  Kenyon,  (^dy  that  the  lender  on  bottomry  01  retpondentta 
was  not  liable  to  contribute,  in  case  of  a  general  average,  has 
been  much  and  justly  questioned  in  the  elementary  works,  (e)  It 
is  contrary  to  the  maritime  law  of  France,  and  of  other  parts 
of  Europe,  and  in  Louisiana  we  have  a  decision  *  against  *  S60 
it  (a)  The  new  French  law,  contrary  to  the  ordinance  of 
1681,  chaiges  the  lender  with  simple  average,  on  partial  losses, 

Ig]  Gnidon, c.  18, ■ec2,  note.byCTIeirH;  RacCD«,deNaTibiu,D. Slj  VaUn,U.13; 
Appleton  D.Croiniiiiiliield,  3HaM.  443;  Code  de  Cum msrce,  art.  S4T. 

(a)  IiuiiniDM  Compaoy  of  Feantjlvuiia  v.  DnTiI,  8  8erg.  &  R.  138.  By  Ihe 
Code  de  CommerDe,  «ri  SSO,  the  lender,  on  botiomrj  and  re»pondentI>,  It  alio 
chargeable  for  geeeral  and  for  particular  arenge. 

{b)  Thomion  v.  Bojal  Eidiange  Aimrance  Company,  1  Haole  &  S.  30  j  [The 
Great  Paciflc,  L.  R.  'JP,  C.  6iei  L.  R.  2  Ad.  &Ec.  881;  onfm  831,  n.  Ij  Broomfleld 
■.  Soutliern  Ins.  Co.,  L.  B.  6  Ex.  192;]  llninniDce  Co.  v.  OoMler,  90  U.  S.  646.) 

(e)  Parker,  J.,  and  Sewill,  J.,  in  Appleton  v.  Cro«ninihield,  3  Haii.  4JS ;  Wilmer 
B.  TtM  SoiiUx,  Peter*,  Adm.  296,  note ;  Valin'i  Comm.  il.  12 ;  Code  de  Comiiierce, 
arL827;  Ma«eDioaIiMiiraace,U.62,G6, 196-196,430;  Emerigen, IL 644, 647 ;  [Great 
F*dflc,  tapn,  a.  (b).] 

(rf)  Jo^ce  B.  WillianiKin,  (3  Dong.  134,]  and  Walpole  d.  Ewer,  Park  on  Inaurance, 
Och  ed.  6S3,  G66.  In  the  fanner  caas.  Lord  Manifleld  declared  it  to  be  a  clear  poini, 
that  b7  tlie  lav  of  England  there  wa<  neither  average  nor  lalf  age  npon  a  bottoinrr 
bond.  Thli  miut  be  niidentood  with  the  exception  in  the  tCatnte  of  10  Geo.  II. 
e.  IT,  whk'h,  on  Eaat  India  rl«fc«,  allowa  the  beiteflt  of  ulTage  to  the  lender  on  hot- 
tomry  or  M  reapondentift. 

it)  See  CauAft  Harthall,  li.  730,  701 ;  1  FhilUpf  on  Inannuice,  T36-T3T,  3d  ed. 

(a)  ChMdler  p.  Gamier,  13  Ilaitin,  CW. 
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uuless  there  be  a  positive  stipulation  to  the  contrary ;  tmt  smh  a 
stipulation,  to  exempt  him  from  gross  or  genera)  average,  would 
be  void,  and  contrary  to  natural  eqtuty.  (&)  The  reasoning  of 
Emeiigon  is  conclusive  in  favor  of  the  r^ht  of  making  the  lendei 
chai^eable  with  his  equitable  proportion  of  an  average  coDtnbo- 
tion.  IF  he  owes  tlie  preservation  of  hia  money  lent  to  the  sacti- 
lice  made  by  others  for  the  preservation  of  the  ship  and  cargo, 
why  should  he  not  contribute  towards  a  jettison,  ransom,  or  com- 
position, made  for  the  common  safety  ?  If  no  such  sacrifice  had 
been  made,  he  would  have  lost  his  entire  loan,  by  the  npaci^  of 
pirates,  or  the  violence  of  the  etorm. 

If  the  ship  or  cargo  be  lost,  not  by  the  perils  of  the  sea,  but  by 
the  default  of  the  borrower  or  master,  the  hypothecatiott  bond 
is  forfeited,  and  must  be  paid.  If  the  ship  be  lost  on  the  vojige, 
and  the  caigo  forwarded  by  another  ship,  in  that  case  the  bor- 
rowers  must  pay  the  debt,  for  such  is  the  spirit  of  the  contiact(e) 
The  lender,  who  is,  in  effect,  an  insurer,  does  not,  as  in  ordtnsiy 
cases  of  insurance,  assume  the  risk  of  barratry  or  loss  by  the 
fraud  or  misconduct  of  the  borrower  or  his  agents.  (<2)  And  ths 
doctrine  of  seaworthiness,  deviation,  and  the  necessity  of  dili- 
gence and  correct  conduct  on  the  part  of  the  borrower,  are  equally 
applicable  to  this  contract  as  to  that  of  insurance.  The  lender 
is  not  to  bear  losses  proceeding  from  the  want  of  seaworthiness 
or  from  unjustifiable  deviation,  or  from  the  fault  of  the  borrower, 
or  the  inherent  infirmity  of  the  cargo.  Nor  does  he  run  tlia 
risk  of  the  goods  shipped  on  board  another  ship  without  neces- 
sity, (e) 

*  861       *  These  maritime  loans  may  be  safely  effected  in  a  fair 

and  proper  case,  as  we  have  ah-eady  seen,  at  the  port  of 
destination,  as  well  as  at  any  other  foreign  port,  (a)    So,  Uie 

(b)  Ord.  de  la  Bbr.  h.  t.,  ut  IS;  Cods,  irt.  330;  EnMrigon,  Traits  dw  Cootrali 
k  U  grotie,  c.  7,  wc.  1. 

(c)  Ins.  CompMiy  at  Peon.  v.  SaTal,  S  8«rg.  &  B.  ISa 

(d)  Roccu*,  de  Nftribua,  n.  Gl;  Western  d.  Wildf,  Skinner,  152;  Ord.  d«  UKW' 
tit.  ContratB  k  U  groue,  art.  12 ;  Emerlgan,  ii.  G0&-612 ;  Code  de  Commenx,  *rt.3tt. 

(«)  Condj-'B  HanliaU,  u.  763-758;  Bonlar-Paty.  iil.  158-164.  171-176;  ib.  » 
So,  if  the  veaael  be  sold  or  tranaFerred  after  the  risk  Km  commenced,  or  Iha  nj- 
Bge  be  in  anj  manner  brolcen  ap  by  the  borrower,  the  maritime  risk  termimM 
■nd  the  bond  becomes  preiently  payable,  in  like  manner  as  a  policj  at  liwinM* 
becomes  !□  a  like  case  /unctat  offida  as  to  future  risks.  The  Brig  Druc^  S  SiiBMr> 
193.  194. 

(a)  8  Johns.  562. 
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consignee  of  the  cargo,  and  even  the  a^nt  of  the  owner  or 
charterer  of  the  ship,  under  special  circumstances,  m&y  take  a 
bottomrj  bond,  by  way  of  security  for  advances  made  by 
him.  (6)^  The  owner  himself  may  also  execute  a  bottomry 
bond  abroad,  and  it  will  be  enforced  in  our  American  admiralty 
coortif,  which  have  undoubted  jurisdiction  over  such  cooti-aots, 
though  executed  on  laod  and  under  seal,  (c) 

It  has  been  made  a  question,  whether  a  loan  on  bottomry  or 
respondentia  be  good,  if  the  ship  or  goods  be  already  at  sea  when 
it  is  effected,  inasmuch  as  tlie  motives  to  the  loan  are  supposed 
to  have  ceased  after  the  ship's  departure.  Valin  is  in  favor  of 
the  validity  of  the  loan,  and  he  considers  that  the  presumption  is 
either  that  the  money  has  been  usefully  employed  in  the  things 
put  at  risk,  or  in  paying  what  was  due  on  that  account ;  and  this 
zeasoning  is  deemed  solid  by  Marshall,  notwitlistanding  It  stands 
<^poaed  to  the  high  authority  of  Emerigon.  (i)  It  has,  likewise, 
been  recently  sanctioned  by  the  decision  of  the  Supreme  Court 
of  the  United  States,  who  have  adjudged  that  it  is  not  necessary 
that  a  respondentia  loan  (and  the  law  on  this  point  is  the  same, 
vrhether  applied  to  respondentia  or  bottomry  bonds)  should  be 
made  before  the  departure  of  the  ship  on  the  voyage,  and  that  it 
may  be  made  after  the  goods  are  at  risk.  Nor  is  it  necessary 
that  the  money  should  be  employed  in  the  outfit  of  the  vessel,  or 
invested  in  the  goods  on  wliich  the  risk  is  run.  It  is  sufficient 
that  the  risk  of  the  voyage  be  substantially  and  really  taken,  and 

lb)  Tha  Alexander,  1DodB.£T8j  The  Hero,  2  id.  1S9;  Case  of  the  ShipYBiiiM, 
Abbott  un  Shipping,  6th  ed.  Boitoa,  1S46,  p.  208. 

(c)  The  Sloop  HaiT,  I  Paine,  671 ;  Meoetone  v.  Gibboni,  S  T.  R.  26T.  Th« 
tiottoiiirj  bond  may  be  glrea  bf  the  owner,  without  tlie  concurrence  of  the  maater, 
or  by  the  muter,  according  to  clrconutanue*.  The  Duke  of  Bedford,  2  Hagg.  Adm. 
294.  And  it  may  be  made  b;  the  owner,  either  in  a  foreign  or  home  porL  The 
Brig  Draco,  2  SuniDer,  157. 

{d]  Valiu'i  Comto.  i,  306;  Emerigon,  il.  161;  Condj'i  Harahatl,  ii.  747,  a. 

>  BoTilArch.Swabey, 200,279.    Thia  that  an  agrcemctit  to  poitpone payment 

CMO  alao  ahowa  that  a  bond  given  wilh  of  a  bottomiy  bond  until  after  the  con- 

tbe  conaent  of  Ifae  owner,  upon  a  vetiel  clualon  of  a  inbiequent  rojage,  &c.,  but 

in  a  horae  port,  for  a  new  Tojage,  would  that  the  bond  should  remain  a  lien  on  the 

probably  iMt  b«  upheld  In   the  Britlih  ■hlpinthemeanlime.andapoatponement 

admiralty,  becauae  it  creatci  a  secret  lien  accordingly,  put  an  end  to  the  right  of  the 

without  neceisily-     lb.  27S.     Compare  obligee  to  proceed  in  rem  ai  againit  anb- 

not«  (rf,  critidied  in  Oreely  v.  Smith,  3  aeqoent  morlgageee,  although  the  agree- 

Woodb.  A  M.  2Sa,  2U.    It  waa  dadded  meet  migbt  be  a  raltd  perKxia]  oontraoL 
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ihe  advance  made  in  good  faith  for  a  maritime  pie- 

*  362    mium.  (e)     The  *  lender  is  not  presumed  to  lead  upon 

the  faith  of  any  particular  appropriation  of  the  money ;  and 
if  it  were  otherwise,  hia  security  could  not  be  avoided  by  an; 
misappUcation  of  the  fund,  where  the  risk  waa  bona  fide  ran  upon 
other  gooda.  The  loan  may  be  made,  and  the  risk  taken,  upon 
the  usual  footing  of  policies  of  inaurance,  lost  or  not  lost,  and 
precisely  as  if  the  ship  was  then  in  port ;  and  if,  before  tht 
hypothecation  be  given,  the  property  be  actually  lost  by  anj 
of  the  perils  enumerated  in  it,  the  loss  must  be  borne  by  tl« 
lender,  (o) 

After  the  risk  haa  ceased  by  the  safe  arrival  of  the  ship,  marine 
interest  ceases,  and  gives  place  to  the  ordinary  legal  interest,  on 
the  aggregate  amount  of  the  debt  due,  consisting  of  the  money 
Jent  with  the  maritime  premium.  This  is  understood  to  be  the 
rule  in  the  French  law.  The  ordinaty  interest  begins  upon  the 
accumulated  sum  when  the  marine  interest  ceases ;  and  Boulay- 
Puty  follows  the  authority  of  Emerigon,  and  of  the  French  judiciil 
decisions,  in  support  of  this  rule,  and  in  opposition  to  the  doctrine 
of  Potliier  and  Pardessus,  who  insist  that  no  interest  whatever 
accmes  between  the  cessation  of  the  maritime  interest  and  the 
judicial  demand  of  the  debt  (i) 

(«)  Whether  *  hottomry  bond,  executed  by  the  owner  in  bit  own  plice  of  n* 
dance,  be  nlid,  bis  been  queitioned,  but  when  executed  by  him  in  a  foieign  pan,  it 
ii  undoubtedly  binding.  The  Sloop  Mary,  1  Pnine,  6T1.  It  if  not  neoetnij  to  ttt 
validity  of' B  bottomry  bond  made  by  lAttumtr  of  the  veuel,  tliM  the  money  borroweJ 
■honld  be  adTanced  for  tlie  neceuitlei  of  the  ihip,  or  cargo,  or  Toyage.  The  owaet 
may  employ  the  money  h  he  pleaaei.  Bnt  if  made  by  lit  maslar,  rlrUtc  ^kii,  it 
mnit  be  for  the  iliip'i  neceiutiea,  fbr  the  implied  authority  of  the  master  estendi  M 
ftarther.    The  Brig  Draco,  2  Sumner,  167. 

(n)  Cosard  t>.  Atlantic  Imurtince  Company,  1  Peten,  386. 

(b)  Emerigon,  ii.  414;  Polhler,  Traitd  du  Prat,  k  la  grosia  Arenture,  n.  61.  IC. 
Pardesmi,  Coon  de  Droit  Com.  iiL  n.  917;  Bonlay-Paty,  iii.  BO-SB.  Maralull  ea 
Iiunrance,  ii,  752,  lays  down  the  rule  according  to  ttie  opinion  of  Pothier,  who  boUi 
that  the  ordinary  iaterett,  after  the  riik  hu  ceased,  commence!  only  on  tlie  priDci|Ml 
•um  lent,  and  not  on  the  joint  principal  and  maritime  intereat,  for  that  woaU  be 
cotnpoond  intereet.  Tliere  Are  no  Engliah  deciilont  on  the  point,  and  if  llie  Ftewh 
law  ii  to  goTern,  it  la  decidedly  against  Ehe  opinion  of  Pothier.  There  Is  groand  tut 
the  coBi:luaion,  that  when  the  risk  has  been  mn,  and  the  peril  ceases,  tin  loan,  with 
the  extreonlinary  premium,  becomes  an  absolute  debt,  which  ouglit  to  tsny  hilenft 
it  the  payment  be  delayed.  The  French  law  declares,  and  it  is  also  the  doclrintof 
Casarejils,  that  a  bottomry  contract.  If  made  payable  to  order  or  hmv,  ia  negottahl*. 
like  ft  bill  of  exchange,  and  is  to  be  dealt  with  and  proteated  En  like  mauner.  Cast- 
regis,  Disc  66 ;  Bonlay-Pa^,  Ui.  ffT ;  Code  de  Commerce,  srL  S13. 
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*  The  French  code  (a)  prohibits  all  loans,  in  the  nature  *  36S 
of  bottomry  or  respondentia,  upon  seamen's  wt^es  or  voy- 
ages A  sailor  is  not  generally  in  a  situation  to  expect  any  great 
profit  which  would  justify  a  loan  upon  maritime  interest,  and 
wages  are  too  slender  a  basis  for  a  mai-itiue  loan,  and  the  pro- 
vi^aon  is  dictated  by  sound  policy.  The  English  and  Ameiican 
courts  of  admiralty  have  a  broad  equity  jurisdiction  over  such 
contracts.  The  bottomry  bond  may  be  good  in  part,  and  bad  in 
part ;  and  if  the  premium  has  been  unduly  enhanced  from  a  knowl- 
edge of  the  master's  nece»sitiea,  the  Court  of  Admiralty,  which 
acts  ex  cequo  et  bono,  may  moderate  it  or  refuse  to  ratify  it.  (6) 
But  if  marine  interest  has  not  been  stipulated,  no  court  can 
supply  the  omission,  and  it  will  be  taken  to  be  a  contract  upon 
ordinary  interest;  for  no  new  obligation  can  be  inferred  or 
reasoned  out  by  a  commentary  on  the  contract  itself,  (c) 

(a)  Code  de  CommeKe,  art.  319. 

(6)  lDodi.2TT,283;  The  Ship  Packet,  3  Maion,265;  The  Nelwn,  1  HantAdm. 
176,  826,  327 ;  The  Cagiiac,  2  id.  3TT ;  The  Hunter,  Ware,  255 ;  [BriB  Bridgewatet, 
(Hcott,  86;  Fumlaa  v.  Brig  Magoun,  ib.  fi6.] 

(c)  Poihier,  Traitf  da  Fr«t,  h  U  groHe,  n.  10.  See,  for  farther  information  on  the 
■nbject  of  maritime  loao*,  Emerigon't  E«My  on  Maritime  Lobdi,  which  ii  the  moat 
complete  treatlw  extant  on  tlie  subject.  The  lubitance  of  it  has  been  ably  Incor- 
porated into  the  work  of  H.  Boulay-Pat^,  on  a  Coune  of  Maritime  Commereial 
lAW.Midiihaa  beencloaelj  andMNmntelf  tranilatedbyjolm  E.  Hall.Etq.,  of  Bal- 
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LECTURE    L. 

OP  INSUB&HCE  OF  UVES,   AND  AGAINST  HSB. 

1.  Of  lunranoe  of  Utw.  —  These  insurances  are  liberal  contnt^ 
and  while  they  create  an  advantageous  iDvestment  of  capital,  they 
operate  benevolently  towards  the  public.  Their  usual  purpose  it 
to  provide  a  fund  for  creditors,  or  for  family  connections  in  case 
of  death.  The  insurer,  in  consideration  of  a  sum  in  gross,  or  of 
periodical  payments,  undertakes  to  pay  a  certain  sum,  or  an 
annuity,  depending  upon  the  death  of  a  person  whose  life  it 
insured.  The  insurance  is  either  for  the  whole  term  of  life,  or 
for  a  limited  period.  Such  is  the  nature  of  these  contracts,  tiiat 
they  are  well  calculated  to  relieve  the  more  helpless  members  of 
&  family  from  a  precarious  dependence,  resting  upon  the  life  of  ft 
single  person ;  and  they  very  naturally  engage  the  attention  and 
influence  the  judgment  of  those  thinking  men,  who  liave  been 
accustomed  to  reflect  deeply  upon  the  past,  and  to  form  just 
anticipations  of  the  future. 

The  practice  in  Europe,  of  life  assurances,  is  in  a  great  degree 
confined  to  England,  and  it  has  been  introduced  into  the  Unit*d 
States,  (o)  It  is  now  slowly  but  gradually  attracting  the  public 
attention  and  confidence  in  our  principal  cities.  According  to 
a  maxim  of  the  civil  law,  the  life  of  a  freeman  was  above  all 

valuation ;  liberum  corpua  aeetimatvmem  non  redpit ;  *i» 
*  366    the  nautical  *  legislation  of  some  parts  of  Europe,  on  this 

subject,  has  been  founded  upon  the  principle,  that  it  w«s 
unfit  and  improper  to  allow  insurances  on  human  life.  They 
have  been  tolerated  in  Naples,  Florence,  and  by  the  ordinances 
of  Wisbuy,  but  they  were  condemned  in  the  Le  Guidon,  as  con- 
trary to  good  morals,  and  as  being  the  sonroe  of  infinite  abuse. 
So,  insurances  for  life  were  expressly  forbidden  by  the  ordinanM 

(a)  The  Mat»achu»etU  Ho»pit«l  Life  IniunQce  CompsDj  wu  lii«apo»trf  h 
1818. 
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of  Louis  XIV.  ;  aod  the  prohibitioD  vas  made  to  rest  on  the 
reasoQ  given  in  the  civil  law.  The  ordinances  of  Amsterdam, 
Botterdam,  and  Middlebui^  adopted  the  same  ru]e,  which,  though 
true  in  some  respects,  was  in  this  case  very  absurdly  applied,  (a) 
The  new  French  code  has  omitted  any  express  provision  on  the 
BQbject,  though  Boulay-Paty  thinks  that  a  prohibition  is  covertly 
but  essentially  contained  in  art.  334  of  the  code  ;  and  he  inveighs 
vehemently  against  policies  upon  human  life,  as  being  gambling 
contracts  of  the  most  pernicious  kind,  (by  Most  of  the  commen- 
tators on  the  new  code,  as  Delvincourt,  (i?)  Locr^,  (d)  De  Laporte, 
and  Estrangin,  concur  in  the  same  opinion.  Pardessus,  (e)  on  the 
other  hand,  is  in  favor  of  the  legality  of  such  insurance  ;  and  this 
must  have  been  the  opinion  of  the  French  government, 
for  a  royal  *  ordinance  of  1820  established  a  company  for  *  367 
the  purpose  of  insuring  lives. 

There  are  two  chartered  life  assurance  companies  established  in 
France,  and  thougli  the  terms  of  insurance  are  moderate,  and  the 
companies  extremely  respectable,  they  have  met  with  very  little 
encouragement ;  and  this  grave  species  of  insurance  does  not 
seem  to  be  congenial  to  the  taste  and  habits  of  either  the  French 
or  Italians,  In  the  Netherlands,  life  assurance  societies  are  estab- 
lished with  reasonable  anticipations  of  success.  An  ordinance 
of  the  government  gives  them  a  monopoly  by  excluding  all  foreign 
companies  from  interfering  with  the  business  on  their  native  soil. 
The  same  exclusion  exists  in  Denmark,  while  the  life  assurance 
institutions  in  that  kingdom  are  said  to  be  nothing.  They  are 
more  likely  to  flourish  in  Germany  than  in  any  other  part  of 
Continental  Europe,  judging  from  the  experiment  ali-eady  made, 
and  the  character  and  dispositions  of  the  people,  (a) 

(a)  Le  Gaidon,  c.  16,  art.  6 ;  Ord.  of  Wubuj,  art  66 ;  Ord.  de  la  Mar.  tit  Aunr- 
anMS,  art  10 ;  Valln,  ii.  64 ;  Polhier,  h.  t,  n.  27 ;  Emerigon,  I.  198. 

(6)  Coura  de  Dnnt  Com-  iiL  866,  368,  496-606.  Iiln  conditionei  aunt  plena  trii- 
tiMiioi  eventui,  et  pouunt  invitare  ad  delioquendam.  Grival,  dec.  57,  n.  4S.  Boulaf  • 
Faty  tayg  that  tlieae  life  Mturanoea  oaght  to  be  left  to  their  Engliah  neighbora.  The 
Englilli  are  willing  lliej  ihoiild  be  lo  leA,  and  exult  in  the  distinction ;  for  Sergeant 
Marshall,  in  bit  Treallae  on  Iniurance,  II.  768,  *uggeet«  that  the  prohibition  of  ln*ur- 
Bac«  on  lire)  in  France  and  Iiaij  proceed*  from  motivM  of  policy,  founded  on  a 
•tarllioK  senie  of  the  great  iaflrmitjr  of  their  publiu  morala,  whioli  would  espoM  lo 
baaard  lives  lo  inaored. 

(e)  Inst  de  Droit  Com.  Franfals,  Si.  346. 

(J)  Esprit  du  Code  de  Commerce,  iv.  76.  (<}  ii.  BOS. 

(a)  Edinbui^h  lieriew,  itr.  4SS-490.  In  1R38,  a  lite  Insurance  compaDjr  wm 
Mtablisbed  at  Gotlia,  in  Qernuui/,  aod  liM  been  attended  with  great  aocceia. 
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The  life  assurance  companiea  in  England  commenced  with  the 
Amicsble  Society,  in  the  beginning  of  the  last  century  ;  and  m 
1827,  there  were  in  the  United  Kingdom  forty-four  life  assurance 
companies,  all  maintaining  a  zealous  and  dangerous  competition. 
The  companies  used  formerly  to  select  and  take  only  lives  of 
health  and  vigor ;  but  now  it  is  said  to  be  the  practice  to  accept 
all  lives  proposed,  where  no  positive  disease  is  manifested.  So, 
residence  in  any  part  of  Europe  is  uuiveraally  admitted,  and  the 
companies  are  very  much  exposed  to  fi-auds,  and  the  consequent 
diminution  of  credit  and  confidence,  by  the  assurance  of  bad 
lives,  and  sinking  the  averse  duration  of  lives  insured  much 
below  the  average  duration  of  human  life.  (()  There  is  no  doubt 
a  good  deal  of  intrinsic  difficulty  in  the  subject ;  and  it  require* 
no  ordinary  degree  of  science,  skill,  and  experience  to  form  just 
and  accurate  rates  of  insurance,  or  tables  of  annuidea  on 

*  868    *  scales  measuring  truly  the  probabilities  and  value  of  life, 

in  its  various  stages  of  existence,  in  different  climates,  in 
different  employments,  and  in  the  vicissitudes  of  action  to  which 
it  is  subject. 

(1.)  The  party  insuring  must  have  an  interest  in  the  life 
insured.  The  Euglish  statute  of  14  Geo.  III.  c.  48,  prohibited 
insurances  on  lives,  when  the  person  insuring  had  no  interest  in 
the  life,  and  it  prohibited  the  recovery  under  the  policy  of  » 
greater  sum  than  the  amount  or  value  of  the  interest  of  the 
insured  in  the  life,  and  required  the  insertion  in  the  policy  of  tiia 
person's  name  interested  therein,  or  for  whose  benefit  the  policy 
was  made.  A  bona  fide  creditor  has  an  insurable  interest  in  his 
debtor's  life  to  the  extent  of  his  debt,  for  there  is  a  probability, 
more  or  less  remote,  that  the  debtor  would  pay  the  debt  if  he 
lived,  (a)  The  insui-ance  is  frequently  made  a  part  of  the 
creditor's  security  in  loans  of  money.  A  person  may  insure  his 
own  life  for  the  benefit  of  heirs  or  creditors,  or  he  may  insure  the 
life  of  another  in  which  he  may  be  interested,  and  assign  the 
policy  to  those  who  have  an  interest  in  the  life.  The  policy  is 
good  for  the  creditor  as  a  collateral  security,  though  he  may  have 
other  security  ;  and  being  substantially  a  contract  of  indemni^ 
against  the  loss  of  the  debt,  it  ceases,  as  to  the  creditor,  with  the 

(b)  EdiDfannih  BeTlew,  ilt.  49B,  000, 
(a)  Andetton  v,  Edie,  I^ik  oa  Iniannce,  6ch  ed.  C76. 
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extinguiahmeDt  of  the  debt,  (i)  If  it  be  assi^ed  by  way  of 
security,  it  is  not,  in  tbat  case,  extingtiisbed  by  the  payment  of 
tbe  debt,  but  the  reveisionary  interest  in  the  insured  becomes 
the  means  of  credit  to  him  on  other  occasions.  The  insurable 
interest  in  the  We  of  another  person  must  be  a  direct  and  definite 
pecuniary  interest,  and  a  person  has  not  such  an  interest  in  the 
life  of  bis  wife  or  child,  merely  in  the  character  of  husband  or 
parent,  (c)  But  if  a  child  be  supported  by  his  father,  who  is 
dependent  on  acme  fund  terminable  by  his  death,  the  child 
has  an  insurable  interest  *  in  the  father's  life,  (a)  So,  it  *  369 
has  been  held,  that  a  trustee  who  had  a  legal  technical 
interest  as  execntor,  though  not  the  beneficial  interest  in  the  life 
of  another,  may  insure  it.  (£)  The  necessity  of  an  interest  in 
the  life  insured,  in  order  to  snpport  the  policy,  prevails  generally 
in  tliis  country,  because  wager  contracts  are  almost  universally 
held  to  be  unlawful,  either  in  consequence  of  some  statute  provi- 
sion,  or  upon  principles  of  the  common  law.  (c) 

(2.)  We  have  seen  that  the  terms  and  conditiont  of  the.  English 

(6)  Ood*sU  V.  Boldero,  0  EmI,  T2. 

(r)  Balford  B.  Kjiaer,  10  B.  &  C.  724  B7  the  New  York  itatnta  of  April  1, 
1840,  entitled  "  Aq  act  in  respect  to  itwurancca  for  Wret,  lot  tlie  benefit  of  married 
womeD,"  it  It  mkde  Uwrut  for  tinj  married  nomsn,  by  herself  and  in  her  name,  or  in 
the  nnme  of  any  third  penon,  with  hit  aieent,  bj  Iigt  truatee,  to  cause  to  be  insured, 
for  her  sole  use,  the  life  of  her  hasbanJ,foranf  definite  period,  or  Ibr  the  lenn  of  hii 
nataral  life  ;  and  in  case  of  lier  saTTiring  her  Iiusband,  the  net  amount  of  the  ininr- 
aoce  becoming  doe  iliall  tie  payable  to  lier,  to  and  for  her  own  nse,  free  from  tbe 
claims  of  tlie  representa tires  of  the  husband,  or  of  anj  of  his  creditors.  Snch  ex- 
emption not  to  apply  where  the  amount  of  preminm  annnallj  paid  shall  exceed 
9300 ;  and  in  case  of  the  death  of  the  wife  befbre  her  hnsbanJ,  the  amount  of  the 
insurance  majbe  made  payable  after  her  death  to  her  children,  or  their  guardian,  for 
their  use. 

(a)  Lord  B.  Dell,  12  Mass.  116.  A  sister  ha*  an  insnimble  interest  in  the  life  of  a 
brother  on  wham  she  depends  far  support. 

(6)  Kenjon,  C.  J.,  in  Ti<lswell  r.  Ankersteiu,  Penke's  Cases,  151. 

(cj  Vidt  npra,  2T3  The  Kew  York  statnte  (R.  S.  i.  662)  against  wag«rs,  doe* 
not,  in  express  terms,  extend  to  insurances  on  lives,  si  the  statute  of  Geo.  TIL 
doe* ;  but  the  general  prohibition  of  wagera,  bets,  or  atskcs,  depending  "  upon  any 
casualty,  or  unknown  or  contingent  erent  whaterer,"  may  constructively  apply. 
Tbe  10th  section  of  the  New  York  act  shows  that  tnianviea  were  Included  in  the 
prohibition,  for  it  declares  that  the  pTohil>ition  shall  not  extend  so  a*  to  aflect  insur- 
ances "  made  in  );ood  faith,  for  the  lecmilj  la  indemnitj  of  the  party  insured."  This 
tmplies  that  the  insured  must  have  a  real  beneSclat  interest  in  the  life  of  anotlier. 
the  bona  Jidt  assignee  of  a  life  policy  may  sue  in  the  name  of  the  asslgnor,aDd  equity 
will  compel  the  assignor  to  permit  the  assignee  to  nse  bis  name.  Ashley  a.  Ashley, 
S  Sim.  140. 
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polioiea  are  more  relaxed  now  than  formerly,  but  tbU  is  Bot  Iht 
case  with  the  Americftn  policies  upou  lives.'     Tbey  contain  a 

1  Dfi ImunnuK.  —  (a)  ItauraUe iMatMt,  BlireorloMby hiidektb.    UiUerv.E*^ 

—  The  oeceuiry  of  sucb  an  Interett,  apart  Life  &  H.  Ini.  Co.,  2  E.  D.  Siniili,2G8,  !94; 

flvm  ttatute,  iaii«ierted  in  Ruh  v. Mutual  Hojt  d.  N.  T.  L.  In  a.  Co.,  S  Baaw.440; 

Life  In*.  Co.,23N.T.6ia;  Oevin  o.  Con-  Bliu  on  Life  Ina.  5  21.     A  wif«  hu  an 

necticut  M.  L.  In«.  Co.,  23  Conn.  244 ;  intcreit  tn  Ilia  life  of  lier  hntband,  ipnt 

|Conn.  Mut.  Lire  Ini.  Co.  c.  Schaefer,  94  from  aUtute,      Tliompion  v.   Aiatriaa 

U.  S.  4^7;  Mut.  Ben.  A)«,  v.  Hayt,  46  Tontine  L.  &  S.  Ini.  Co.,  46  K.  Y.a;4; 

Mich.  473-1     But    it  ft  tlenleJ   on    the  Bakerr.  Union  Mul  L.  Im.  Co.,  4SK.r. 

ground  tliat  wai^eri  are  valid  at  common  874 ;  Baker  c.  Union  Mut.  L.  Ina.  Co ,  M 

law,  and  that  thit  ciaa*  of  wagen  can  If.  Y.  288.     Bo,  perliapa,  hai  a  hnabaad 

hardlj  be  pronounc-ed  contntr;  to  public  in  hla  wife's.     Wight  c.  Brown,  11  Ct  rf 

polic]^,  wlien  they  are   admitted  to  be  Seas.  2d  aer.  460.     See  furtlier,  HumB 

lalid  if  the  aaiured  hare  an  intereat  in  v.  Trenlon  Hut  Ini.  Co.,  10  Cuili.  2t<i. 

the  life  inaured,  in  Trenton  M.  L.  &  F.  It  ia  dear  Ilial  if  the  inaured  liadu 

Tn».  Co.  t>.  Johnaon,  4  Zabr.  676.     Seo  lolereal  at  the  time  the  policj  waa  inned. 

Miller  o.  Eag\e  Ute  A  H.  Ina.  Co..  2  E.  D.  it  it  not  neceaaarr  tliat  he  ahonld  iuTC 

Smitli,  268 ;   Mowrj  o.  Home  Ina.  Co.,  one  at  the  time  of  tbe  death.    Life  iniir 

9  It.  i.  340.  auce  ia  not  a  conlrai:!  of  indeinnitf,  lod 

An  interett  ia  geneiallr  required  bj  GodaalU-.Boidero,3aS,D.  (ij.isiiolaasir 

statute.     But  it  ia  important  to  abaerve  isw.    Dalby  r.  India  t  London  L.  Am. 

that  many  at  the  terma  of  tiie  Kngliaii  Co.,  15  C.  B.  865 ;  Law  d.  London  Indil- 

act  are  not  adopted  in  tliia  country,  and  jintable  L  P.  Co.,  1  Kuy  &  J.  233;  Heb- 

that  the  Engliah  decisiona  under  it  must  don  n.  Wett,  3  Beat  &  8.  579,  591 ;  Ra«U 

be  received  wiih  great  caution.    Thua  the  v.  American  M.  L.  Ina.  Co.,  27  N.  T.  SSS; 

American  decisioni  aa  to  wliat  tnlereata  Mawrj  r.  Home  Ina.  Co.,  S  B.  I.  HB; 

are  aulBcient  will  be  found  more  favorable  Loomia  c.  Eagle  Ijfe  Ina.  Co.,  0  Gnj, 

to  the  asaured  than  tbe  Engliah  are.    In  SIW,  401 ;   Inaumnce   Co.   p.   Bailef,  1> 

England,  Halford  i..  Kymer,  368.  n.  (e),  ia  Wall.  616, 619 ;  Robert  p.  New  Englaad 

cited  bj   later  catea  with  flpprobation.  M.  h.  Ina.  Co.,  2  Dianey,  106;   [Cona. 

Hebdon  n.  Weat,  3  B.  &  S.  570.    But  in  Mut.  Life  In*.  Co.  r.  Schaefer,  94  U.  8. 

America  a  fhther  ia  held  to  have  an  In-  457.)     So  a  bmajidt  aasignee  of  a  pdiej 

anrable  intereat  in  the  life  of  hia  minor  valid  in  ita  inception  need  not  have  any 

eon,  and  it  ii  intimated,  tliat  aa  conaidera-  Intereat  in  the  life  inaured,  St.  John  fc 

tiona  of  morala  and  natural  affection  may  American  M.  L.  Ina.  Co.,  13  N.  Y.  81  j 

he  atronger  tlian  thoae  of  potitive  law,  Valton  v.  National  L.  F.  L.  Aa*.  Sucll 

tliej  mnj  be  equally  efflcacious,  in  the  Barb.  9 ;  20  N.  Y.  32 ;  allhongh  ilie  1*» 

abaence  of   itatute,  to   form   tlie   baaia  gunge  ia  Steven*  v.  Warren,  101  Man. 

of  a  policy.    Looml*  v.  Eagle  Life  &  H.  664,  loolts  the  other  way.    A  penon  hai 

In*.  Co..  6  Gray,  SW.    See  atao  Mitcliell  an  Inanrabte  Interett  in  liU  own  life,  and 

r.  Union  L.  log.  Co.,  4S  Me.  104 :  Forbei  may  malie  the  lo««  payable  to  hla  perMnil 

E.  American  M.  L.  In*.  Co.,  16  Gray,  210.  repireentaiive*.  or  to  a  atrangerwho  hat 

The  iHnf^iiage  of  otiier  caaea  goea  to  aua-  no  intereat.    Campbell  d.  Kew  Englaikl 

tain  the  propoaition  that  a  person  haa  an  M.  L.  Ina.  Co.,  98  Mass.  881 ;  Provident 

Innurabte  Intereat  in  the  lite  of  another  Ufe  Ina.  &  Inv.  Co.  v.  Baiua,  39  Ini 

when  there  it  a  reaaonable  probability  236.    See  American  Ufe  &  H.  In*.  Co.  k 

thni  he  will  gain  by  the  latter*!  remaining  Koberttbaw,  86  PeoD.  St.   189.    Unte 
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condition,  when  relatdng  to  the  lives  of  persons  io  the  northern 
states,  that  the  policy  is  to  be  void  if  the  insured  shall  die  upon 

tbe  Uw«  ot  KHDe  *Um  chUdren  nuned  47  N.  T.  430.    /'oat,  376,  n.  I,  (c).    But  it 

in  ttuih  a  policj  totj  have  a  veited  intci^  la  laid  that  luch  amngemenCi  ai  thew 

eat  in  the  proceeds,  although  not  partiei  would  not  be  allowed  to  be  made  a  cover 

to  the  conlract.    Landrum  v.  Koowles,  for  a  mere  wager.     Steven*  v.  Warren, 

7C.E.arf^D(22N.J.Eq.),S94;  Chapio  101  Ha«s.  S64{  Hiller  17.  Eagle  L.  &  H. 

V.  Fetlowea,  36  Conn.  1S2;  Connecticut  In«.  Co^  2  E.  D.  Smith,  268.    In  Bawl* 

Mut.  L.  Int.  Co.  V.  BuiTOUghi,  34  Conn.  d.  Am.  M.  L.  Int.  Co.,  27  N.  Y.  282,  where 

S06.     Tlief  have  even  been  Mid  to  be  tbe  policy  waa  taken  out  in  tlienameof 

the  "  aaaured"  within  the  meaning  of  the  adebtorpayable  to  bit  creditor,  whoreallj 

polic7,and  proper  pertona  to  sue  npcn  it.  obtained  it  and  paid  the  premiumi,  it  waa 

Bogle  r.  Guardian  Life  Ina.  Co.,  S  Rob.  treated  a*  a  contract  witli  the  latter.   Bee 

(N.  T.|  6«7 ;  4  Abb.  Pr.  n.  a.  846.    But  it  alto  Bivert  t>.  Gregg,  S  Rich.  Eq.  (S.  C.) 

tnar  be  doubled  II  this  it  tlie  law  in  moat  274.    But  tee  Woodbury  Savingi  Bank 

jnritdlctiont ;  tee  catet'iuprn,- Tweddle  r.  Cbarter  Oak  Fire  Ini.  Co.,2gC(Hiil. 

r.  Atkinton,  1  Beat  t  Sni.  S6S:  and  com-  Sii.x^ 

pare  GreenBetd  v.  Mara.  Mut.  L.  Int.  Co.,  (A)  CoaditimiaftKt  Pn/icy.  — If  aparty 

f>  Anj  reasonable  expectation  of  pe-  The  authorities  are  in  conflict  at  to 

cnnlar;  benefit  from  the  continuance  of  whetlier  a  policj'  may  be  made  originally 

tlie  Hie  constitutes  an  insurable  interest,  payable,  or  may  be  assigned  to  one  having 

Wamock  n.  Davis,  101  U.  8.776;  Conn,  uoiniurable  intereit.     In  the  affirmative 

Hut.  Life  Ins.  Co.  u.  Schaefer,  94  U.  S.  are  Olmsted  v.  Keyes,  86  N.  T.  693 ;  CUrk 

4S7 ;  Singleton  b.  St.  Loais  Mut.  Int.  Co.,  v.  Allen,  11  E.  I.  4»0;   and  see  17  Am. 

64   Mo.  83;   Guardian,  &c.   Ins.   Co.   d.  LawReg.  k.s.BS,  86.    In  the  negative  are 

Bogan,  80  III.  S6.    And  some  of  the  cases  Wamock  v.  Davis,  npra  ;  Life  Ina.  Co.  ■• 

hold  that  the  expected  benefit  need  not  Bturges,  IB  Kani.  QSL    See  Conn.  MuL 

be  pecuniary.    Wamock  v.  Davis,  mpra ;  Lite  Ins.  Co.  c.  Schaefer,  tapra.     A  policy 

oaaea  isfra.    One  has  an  insurable  interest  of  life  Insurance,  when  isaned,  ii  a  chote 

In  hit  own  life,  Conn.  Mat.  Lift  Ins.  Co.  v.  in  action,  and  governed  by  tlie  tame  mlet 

Schaefer,  npra ;  or  in  tlist  ot  a  parent,  a«  oilier  cboaes  in  action,  as  regards  the 

Reaerve  Mut.  Ins.  Co.  v.  Ksne,  81  Penn.  righti  of  creditors  and  representativea. 

St.  164 ;  but  tee  Continental  Life  Ins.  Co.  Burton  u.  Farinholt,  86  N.  C.  2S0.    It  be- 

V.  Tolger  (Ind.,  1S84},  IT  Rep.  663 ;  Guar-  longs,  as  a^  at  iitned,  to  the  beneBciary 

diHn,&c.Int.  Co.D.Hogan,supra;oriDthat  named  In  it,  and  cannot  be  controlled  by 

of  a  brother,  .£tna  life  Int.  Co.  d.  France,  the  one  who  procured  It.  Rickerf.  Charter 

M  v.  8.  661 ;  but  none  in  that  of  a  mother  Oak  Life  Int.  Co.,2T  Minn.  193 ;  Pence  * 

in-Uw,  Rombaeh  b.   Redmont,  Ac.  Int.  Makepeace,   66  Ind.   346;    Robinson  o. 

Co.,  IS  Rep.  780  (L«.,  1883).    The  objec-  Dnvall,  TO  Ky.  88;  Brockhans  t>.  Kemna, 

lion  to  the  abtence  of  an  insurable  inter-  7  Fed.  Rep.  BOO ;  Glanz  v.  Gioeckler,  10 IIL 

est  it  b«ted  partly  upon  the  eoniideration  App.  484.     But  see  Union  Mot.  life  Int. 

that  the  beneflciai7  should  have  an  inter-  Co.  v.   Btevent,  19  Fed.  Rep.  671,  and 

eit  in  thepreservatlon  of  the  life  toconn-  catea  cited.     And  if  there  are  several 

terbalance  the  interest  the  inturance  givet  beneflciariea,  and  tome  die  before  the 

In  it*  deatructioo,  and  partly  upon  public  aaaured,  their   personal    repretentatlvet 

pdley  forbidding  wagera.     Assuming  the  take  their  shares.     Drake  v.  Stone,  69 

ohjectiom  to  be  valid,  Interest  not  peeu-  Ala.  1S8.     Comp.   Robinson  «.  Dnvall, 

niary  aecmt  to  obviate  tlieit  evil  eSkcta.  si^pra. 
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the  high  eeas  oi  the  great  lakea ;  or  shall,  withoat  the  previous 
conaeQt  of  the  compaDy,  pass  beyond  Uie  settled  limits  of  the 

iniarel  hit  otm  lift  bj  a  policy  containlDg  227 ;  Nimick  e.  Hut.  Bcd.  L.  In*.  Co-,  S 

no  exception  in  caao  of  tnicide,  it  111117  Brew  iter,  602.    The  lUlenenl  in  not*  (rf) 

■till  be  held  contrary  to  public  pelicj  to  ia  too  broad,  althangh   Breaat«d*«  catc 

allow  him  to  Insure  liimaelf  a  benefit  in  there  cited,  and  afSnned  ia  4  Seld.  (8  H. 

cue  of  liii  committing  a  felony,  where  T.J  200,  confine*  the  excepiion  to  feloni- 

guicide  itfeloniout.    But  snch  a  policy  on*  luidde,  and  hold*  Ebeeoiniiany  liable 

i*  not  avoided   by  luicide  while  insane.'  if  the  suicide  Is  caused  by  tlie  inMuily, 

Horn  V,  Anglo-Auitnlian  &  Cniv.  F.  L.  in  opposition  to  the  prerHiling  doctriite. 

Ins.  Co.,  7  Jnr.  H.B.  073i  30  L.  J.  h.  *.  Ch.  It  has  also  been  held  that  tlie  policy  ia 

611;  2  BiKelow,,e02     Very  possibly  a  not  afoided  by  suicide  which  the  Jory 

policy  on  the  tife  or  another  would  not  he  Sod  to  hare  resulted  from  an  irrcsistlU* 

arnided   by    hie  felonioiu  suicide.    See  impulse,  and  not  from  the  will.    Easter- 

Moore  E>.  Woolsey,  4  £1.  &  Bl.  243,  265.  brook  o.  Untoo  Mat.  L.  Ids.  Co.,  64  Me. 

When  tlje  policy  contain*  the  ntual  coD'  224 ;  Gay  d.  Union  H.  L.  Ins.  Co.,  U.  S. 

dition    against  suicide  or  death   by  the  C.  C.  Conn.  1871,  2  Bigelow,  4 ;  Terry  p. 

party's  own  hand,  the  prevstling  opinion  Idle  Ins.  Co.,  1  Dillon.  403;  St.  I«nii 

Is,  that  if  the  party  kills  himself  Tolun-  H.  L.  In*.  Co.  r.  Graves,  0  Bush,  2B8.Z* 
tarily,  knowing  the  nature  and  effect  of         The  policy  is  generally  conditioned  to 

the  act  which  he  does,  and  intending  the  be  void,  also.  If  the  aatured  die  in  the 

conteqnence,  the  policy  is  avoided,  al-  knowo  violation  of  law.    It  i*  conceded 

though  he  is  Insane  at  the  time.    CKttv.  that  the  violation  of  law  mnst  be  the  esoM 

Schwabe,  8  C.  B.  437 ;  Du&nr  e.  Prof^  of  the  death  to  exempt  the  iniurer,  and 

sional  L.  Asa.  Co.,  26  Beav.  609,  002;  it  ha*  been  confined  to  volnntary  criminal 

While  V.  British  Empire  H,  L.  An.  Co.,  acts  in  tome  cases.    Clnft  r.  Mnt.  Beneflt 

L.  R.  7Eq.  394;  Dean  n.  American  Mnt  L.  Ins.  Co.,  13  AUea,30e;  90  Maaa.  SIT; 

Life  Ina.  Co..  4  Allen,  90 ;  Coopet  p.  Maa-  aee  Harper  a.  Ph«snir  Ina.  Co.,  IS  Mo. 

■achnaelts  Mat  L.  In*.  Co..  109  Ma**.  lOB;   10  Mo.  606;  Overton  ».  St  I-** 

x"  Sificrrfe.  —  There  {*  nodonbtthat.  Van  Zandt  r,  Hnt  Bw.  life  InB.Co..efi 

If  the  condition  be  worded  with  anfBdent  N.  Y.  160 ;  Conn.  MuL  life  Ins.  Co.  e. 

deameaa,   death    by    one's   own   hand,  Groom.SO  Fean.  St.  B3.    Death  from  in- 

whether  inteniional  or  not,  ma^be  made  nocently  taking  an  overdose  of  mediciM 

to  avoid  the  policy.    Pierce  b.  Travelera*  w«*  held  not  to  avoid  the  policy  in  PeoftM 

Ina.  Co.,  34  Wi«.  889;  Bigelow  r.  Berk-  e.  Univenal  Life  In*.  Co.,  86  N.  T.  SIT. 

ahire  Ins.  Co..  99  U.  8.  284 ;  D«  Oogmxa  See  also  MuL  Life  In*.  Co.  v.  Lauienoe.  8 

V.  Knickerbocker  Life  Ins.  Co.,  66  N.  T.  HI.  App,  48S.    The  tendency  of  the  later 

232 ;  Adklna  v.  Columbia  In*.  Co.,  70  Mo,  caae*  aeema  to  be  to  hold  tliat,  in  ordef 

27 ;  a.  c.  Sfi  Am.  Rep.  410  and  note.    The  to  bring  an  art  within  the  condition  a* 

quoatlon  is  therefore  one  of  constmctlon,  nanally  expreaaed,  the  asanred  moat  on- 

the  tendency  being  to  narrow  the  mean-  derstand  not  only  its  physical  ti»tnrt  and 

Ing  of  the  words  a*  much  aa  pnuiUe.  conseqneneea.  but  its  moral  nature  also. 

The  rule  ataled  In  n.  1  aa  to  IrretisCtble  Manhattan  Life  In*.  Co.  ».  Bronfrfilnn.lW 

impulie  and  Inianity  ia  followed  in  Inanr-  D.  S.  121 ;  Life  AaaocUtion  f.  Waller,  S7 

•nee Co.  i-,Ro<lel,fl6  U.S. 232;  Sheffer  e.  Ga.  588;  Julin  Hancock,  &e.  Ina.  Ca.  m. 

NaUonal  Life  Ina.  Co..  25  Minn.  KM ;  New-  Moore,  84  Mich.  41  j  Watera  v.  Conn.  Mnt. 

tono.  Mut.  Ben.  Life  Int.  Co.,  76  N.  7.420;  Life  Ina.  Co..  2  Fed.  Bep.  893. 
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TTiuted  States,  and  of  the  British  provinces  of  the  two  Canadas, 
Nora  Sootia,  and  Nev  Brunswick,  or  south  of  the  states  of 
Vii^nia  and  Kentncky  ;  and  they  all  contain  the  like  condition 
or  exception,  if  the  assured  enter  into  the  military  or  naval 
service ;  or  in  case  he  shall  die  by  suicide,  or  in  a  duel,  or  by  the 
bands  of  justice,  (d)  The  life  insurance  would  be  avoided  upon 
the  general  policy  of  the  law,  on  the  execution  of  the  assured 
for  felony,  without  the  insertion  of  this  last  condition,  (e)  The 
baus  of  the  insurance  i^  a  declaration  in  writing  of  the  person 
making  the  insurance,  as  to  the  birthplace,  a"«,  residence,  and 
employment  of  the  party  insured,  with  a  description  of  the 
diseases  or  infirmity  (if  any)  with  which  he  has  been  afOicted.- 
This  declaration,  not  being  spread  out  at  large  upon  the  policy, 
is  not  strictly  a  warranty,  and  it  is  sufdcient  if  it  be  given  in  good 
faith,  and  be  true  in  substance.  Whatever  averment  or  repre- 
sentation is  inserted  in  the  policy  becomes  a  warranty,  and 
must  be  strictly  true.  But  if  there  be  no  warranty  or  •  rep-  •  370 
resentation,  or  fraud,  the  insurer  runs  the  nek  of  the  good- 
neffi  of  the  life  ;  (a)  and  even  a  warranty  that  the  person  is  in 
good  health  is  not  falsified  by  the  fact  that  he  was  at  the  time 
subject  to  great  inconvenience,  and  a  partial  palsy,  in  consequence 

(d)  It  the  uinred  died  by  tntclde  while  ioMne,  th«  case  i«  not  vithln  the  excep- 
tkm.  Borradsile  d.  Hunter,  6  Hann.  &  Gr,  609 ;  BrcMted  i>.  Fartnen'  L.  &  T.  Com- 
pM>y,4Hm(N.Y.),TS;  [4  Setd.  299.    But  we  369,  n.  1,  (i).] 

(e)  Amicable  Aw.  Society  r.  Bolland,  2  Dow  &  Clark,  1;  BoUand  ti:  Dunef, 
S  &1M.  S61 ;  *  BUgh,  X.  a.  191. 

(a)  Stackpoole  ti.  Simon,  U  N.  P.,  2  Manhdl  on  Ininranoe,  TT2. 

H.  I:^Idi.Co.,89Mo.  122.    On  the  other  App.  280;  Murray  o.  H.  Y.Uft  Ini.  Co., 

band,  it  hu  been  held  that  if  the  tidU-  19  Han,  360.]  x> 

tion  of  law,  thoogh  not  criminal,  was  of  s        A  breach  of  the  reatrlction  on  realdence 

diaracter  likely  to  piodnee  the  death  ai  need  not  be  the  came  of  the  death  in 

a  oatiiral,  reaionable,  or  legitimate  con-  order  to  avoid  the  policy.    Nightingale 

•eqnence,  it  would  avoid  the  policy.  Brad-  v.  State   Mut.  L.  Ini.  Co.,  6  R.  I.  88; 

ley  0.  HnL  Ben.  L.  Ina.  Co.,  4&  N.  T.  422.  Hathaway  d.  Trenton  Uut  L.  Ina.  Co., 

[See  WoUt  >.  Conn.  Life  Ina.  Ca,  6  Mo.  11  Coih.  US.x* 

z*  Independently  of  thU  condition.  It         x*  So,  alto,  inch  ■  breach  will  defeat 

baa  been  held  that  the  policy  ii  avoided  any  right  to   ■nrrender  the  policy,  and 

bf  rawon  of   public   poUcy   where   the  claim  a  new  paid-np  policy  for  the  amount 

death  waa  earned  by  voluntarily  lubmit-  paid  in.     nouirlaa  v.  Snickerimcker  Lifb 

thig  to  an  opera^on  to  procure  abortion.  Int.  Co.,  8$  N.  Y.  402. 
EUrteh  F.  Hnt  Ufa  In*.  Co.,  110  Haaa. 
660. 
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of  an  old  wound  not  dangerous  to  life  ;  or  that  he  was  troubled 
witli  Bpasma  and  cramps  from  fits  of  the  gout.  Thia  has  been 
Iield  to  be  a  reasonable  good  state  of  health  within  the  warranty. 
The  seeds  of  death  are  in  every  human  constitution,  and  it  is  only 
requisite  that  there  be  not  at  the  time  any  existing  diaorder  tend* 
iiig  to  shorten  life,  (b') 

(3.)  The  life  in  the  given  case  may  be  insured  for  the  term 
of  natural  life,  as  is  usual,  or  it  may  he  insured  for  a  definite 
period,  (c)  In  the  case  of  a  policy  of  the  latter  kind,  if  the  party 
receives  a  mortal  wound  within  the  period,  and  dies  after  it  has 
expired,  the  underwriter  is  dischai^^.  (d)  All  concealment  or 
suppression  of  material  facts  avoids  the  policy.  The  same  good 
faith  is  as  requisite  in  this  as  in  all  other  policies  ;  and  whether 
the  suppression  arises  from  fraud  or  accident  is  quite  immaterial, 
if  the  fact  be  material  to  the  risk,  and  that  is  a  question  for  a 
jury. C«) 

2.  Of  iDsaronoa  agaiiut  Fire.  —  By  this  insnrance  the  under- 
writer, in  consideration  of  the  premium,  undertakes  to  indemnify 
the  insured  against  all  losses  in  his  houses,  buildings,  furniture, 
ships  in  port,  or  merchandise,  by  means  of  accidental  fire  happen- 
ing within  a  prescribed  period.  The  premium  is  usually  paid  in 
advance,  and  the  contract  effected  by  the  parties  without  the 
intervention  of  a  broker,  (^f) 

(ft)  Robs  r.  Bradehsir.  1  Wm,  Bl.  313;  Watsua  v.  HaiawftrinK,  4  T^nnt.  TOS; 
Willis  t>.  Poole,  at  N,  P.,  2  MorsUftlt  on  luiaranoe.  771. 

(c)  It  is  *Bid  to  be  now  u»nal,  in  the  English  policlet  on  lives,  to  state  the  dmy  of 
the  commencemeat,  and  of  the  termiiuttion  thereor,  and  to  declare  that  both  an  in- 
dative.  Ellis  on  the  Law  of  Fire  and  Lift  Instmince,  188.  A  life  polic;  mmj  be 
assigned  to  a  bona  Jide  creditor,  but  it  will  not  avail  as  to  third  penons,  crediton  irf 
the  insared,  without  nptice  to  Ihe  inauren  before  the  death  of  the  insured,  and  the 
acceptance  of  the  assi^ment  hj  tlie  assignee  before  that  date.  Sucoeasiou  of  BisleT, 
II  Rob.  (La.)  298.  The  general  rule  is,  that  If  a  part;  has  been  abunt  seTcn  Ttafa, 
withont  having  been  heard  from,  the  presnmption  of  law  arises  that  he  is  dad,  bat 
there  la  no  legal  presnmption  as  to  the  time  of  lii*  death.  Nepean  v.  Doe,  3 ILLW. 
894 ;  tfn  it  Phenf «  Troatt,  L.  R.  6  Ch.  139.) 

(d)  Willes,  J.,  1  T.  R.  260 ;   [Howell  b.  Knickerbocker  L.  Ins.  Co.,  U  N.  T.  178.] 
(()  Lindenau  v.  Deiboroagh,  8  B.  &  C,  5SS ;  Morrison  d.  Hnspratt,  12  B.  Hook. 

231 ;  4  BiDg.  00,  s.  c. 

(/)  The  offices  of  Are  insurance  companies  uinallj  annex  to  their  polides  tb* 
variooi  classes  ofhaMnlB  and  rates  of  annaal premiums.  Thelowestrateof  ptemisrs 
is  fbr  baildings  exposeil  tn  the  least  degree  of  luuard,  as  baildloge  of  brick  or  stsae 
covered  with  Ule,  slate,  or  metal,  the  window  shnttert  o(  solid  iron,  fitters  and  Mr- 
ntcei  of  brick,  sinne,  or  metal,  and  party-walls  above  the  roof.  The  rat*  of  preniiaai 
rites  in  proporiion  to  the  increaae  of  basard,  and  is  hlgbeat  in  baildings  entifel;  of 
[514] 
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It  has  been  made  s  question  by  some  persons,  whether  the 
negligence  and  frauds  which  the  insurance  of  property  from  fire 
has  led  to,  did  not  counterbalance  all  the  advantf^es  and  relief 
which  such  insurances  have  afforded  in  cases  of  extreme  distress. 
But  the  public  judgment  in  England  and  in  this  country  has  long 
since  deoided  that  question  ;  {g)  and  iusui-aiioe  companies 
against  fire  have  *  multiplied  exceedingly,  and  extended  *371 
their  dealings  to  every  part  of  the  country,  and  excited 
and  deserved  public  confidence,  by  reason  of  the  solidity  of  their 
capital,  and  the  skill,  prudence,  and  integrity  of  their  opera- 
tions, (a) 

wood.  The  race  of  premiam  dependt  Ilkewlte  npon  the  Tnct,  hj  vhom  w\A  by  what 
trade,  or  for  what  purpose  ihe  building  is  occupied,  and  whether  hs  a  private  dwell- 
ing oroCherwIte,  and  it>  silualioa  nitli  regpecl  to  contiguoua  liuildinga,  andlAWrcon- 
itmution,  materials,  and  use.  Goods  are  atto  classed,  in  respect  tu  the  rales  of  premium, 
into  sncb  as  are  not  hntardm/t,  hatardoM.  ixtra  Aoiarrfnuf ,  and  such  as  compose  cases 
aC txtraordiaarg  riil:,  and  are  tlie  subject  oitpecial  sgreemenL  In  England  it  is  lome- 
times  pan  of  the  contract  ot  insurance,  tliaC  the  insurer  is  not  to  be  liable  for  Iom 
arising  from  ignition  'ivcnsioned  by  natural  heating  of  the  articles  insured,  or  by  the 
misapplication  of  Are  heat  under  process  of  manufacture.  Eilii  on  Eire  and  Life 
Insurance,  26.  Mr.  Ellis  infers,  JWim  the  case  of  Anadn  v.  Drewe,  6  Taunt.  43S,  that 
damage  b;  htat  alone,  without  ignition,  is  not  covered  by  Ihe  ordinary  Sre  policy, 
eTen  thongh  tliera  be  no  express  prorision  against  a  damage  of  that  kind. 

{g)  A  late  English  traveller,  Mr.  Elliott,  says  Uiat  nearly  all  the  bouses  in  Berlin, 
the  capital  of  Prussia,  are  insured  against  Are. 

(a)  The  great  conflagralion  in  the  city  of  New  Tork,  on  the  night  of  the  16th  and 
morning  of  the  17tli  December,  1835.  was  unexampled  in  this  country  since  Are 
insurmnce  was  in  practice,  in  the  rapidity  and  violence  of  its  ravages,  and  in  the 
amount  of  property  destroyed.  It,  of  course,  absorbed  tlia  capital  of  many  of  the 
moat  solidly  established  Are  insurance  companies,  and  rendered  them  insolvent. 
Thia  was  an  extraordinary  case,  and  without  precedent,  nnd  was  not  within  the  reach 
of  ordioary  calcnlation.  Fire  insurance  in  England  commenced  about  a  century  and 
a  liatf  ago,  and  is  carried  on  by  joint-stock  companies  with  large  capital,  though 
Iliere  are  othoa  called  rontribation  locielUt,  in  which  every  person  insured  becomes  a 
member  or  proprietor,  and  participates  in  the  proflt  and  loas  of  the  concern.  H'Cul- 
loch'a  Dicdooary  of  Commerce,  arL  Insmance.  A  mutual  insurance  association  of 
tlfis  Icind  existed  in  Mew  York  for  many  years  after  the  peace  of  1783,  and  before 
incorporated  companies  with  capital  atodt  came  in  fashion.  The  New  York  Con- 
Irihutionihip  Fire  Company  was  incorporated  in  April,  IS'J2.  on  that  basis.  Tltere  are 
ml  ora  of  that  iiind  existing  now  in  some  ot  the  statei,  and  mutual  insurance  cnmpa- 
iiirit  have  of  late  become  more  frequent  atid  attractive.  And  since  the  public  confi- 
dence in  tin  incorporated  insurance  companies,  with  comparatively  small  capitals, 
Uei-ame  Impaired  by  reason  of  Asms  by  the  great  flre  in  New  York,  a  voluntary 
private  association  of  that  kind,  under  the  title  ot  Ihe  Alliance  Mutual  Insumnce, 
waa  instltiiled  December  28,  1836.  Formerly  tlie  English  Are  insurance  companies 
were  at  liberty  to  insure  proper^  in  New  York,  by  roeiins  of  an  agency  establislied 
berc.    This  waa  deemed  by  onr  dtimu  aa  the  safest  source,  owing  lo  their  great 
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We  will  conBtder,  (1)  the  interest ;  (2)  the  terms  and  con- 
struction of  the  policy  ;  (3*)  the  adjustmeDt  of  the  loss. 

(1.)  Of  the  Interett  in  the  Policy.  —  If  policies  were  without 
interest,  they  would  be  peculiarly  hazardous,  by  reason  of  the 
t«^m[itation  which  they  would  hold  out  to  the  commission  of  arson, 
and  they  would  fall  within  the  general  prohibition,  by  statute,  of 
WAger  policies.  (&)  According  to  Lord  King  and  Lord  Hard- 
wicke,  (<;)  an  iosursnoe  against  fire,  without  an  interest  by  the 
insured  in  the  property  lust,  at  the  time  of  insuring  and  at  the 
time  of  the  loss,  was  void  even  at  oomoaon  law.  A  creditor  may 
have  a  policy  on  the  house  and  goods  of  his  debtor,  upon  which 
he  has  a  lien  or  raoi-tgage  security,  for  that  gives  him  a  sufficient 
interest.  (<2)  So,  a  trustee,  or  agent,  or  factor,  who  has  the 
custody  of  goods  for  sale  on  commission,  may  insure  them,  and 
a  bona  fide  equitable  interest  may  be  insured,  (e)     In  the  case  of 

CBpitala,  to  applf  to  Air  Indemnltj  a^lngt  fire.  Bat  a  diflertnt  pnllc;  preralled  sod 
finallj'  gained  the  aKendency  with  our  legUlalnre.  A  proliibiroiy  act  aj^licabl*  Id 
■uidi  cawi  wai  dcfnied  in  April,  1807,  and  again  in  March,  1809,  bj  the  objectiana 
of  the  Coancil  of  Reriiloo,  which  were  drawn  and  lubmttled  to  ihe  Coonci)  bj  tto 
nnthor  nf  Ehii  note,  then  a  member  of  the  ConnL-il,  Bnt  on  the  18th  of  Harcb,  1814, 
the  prohibition  paaaed  Into  a  law.  The  C'onncll  of  Revision  at  that  time  abaa- 
doned  their  former  ground,  thoagli  tlis  indWidaal  member  who  brought  farward  At 
otijoellons  on  the  two  fomier  oocaiions,  perwTered  la  railing  the  mom  objection 
Tlie  prohihiiion  wai  originallj'  iMtnBned  to  alt  foreign  insunuicei  against  fire.  Bw 
by  the  act  of  May  1.  1829,  c.  330,  the  pmhibltion  waa  extended  to  marine  luB^ 
ance  and  bottomry.  The  law  by  the  N.  T.  R.  Statute*,  8d  ed.  i.  606, 807,  now  ia.  Hut 
all  foreign  iniarmncea  againit  Are  In  this  atate  are  prohCblted,  and  a  ratable  two 
per  cent  premium  ia  to  be  paid  into  the  utate  treaaui;  by  the  agent  of  foreign  ioA- 
vidualt  or  aaaocialinni,  not  autlioriied  by  law  for  effecting  inrarancei  againat  loaea 
fay  Are,  and  againit  marine  riiki.  The  prohibition  extendi  equally  to  lending  maamf 
hy  «uch  indiriduali  and  aiiociationa  or  reipnndentia  or  bottomry,  or  of  effecting 
any  contract  by  way  of  iniaruice  or  loan,  or  any  otiier  hiMhieai  which  martaw  manr- 
aooe  campaniei  un<1er  the  laws  of  New  Tto'k  may  do. 

(6)  Vidt  npra.  £78,  [3S9,  n.  1.] 

(c)  Lyndi  V.  Dahell,  8  Bra.  P.  C.  <B7 ;  [Tomllns'  ed.  Ir.  481 ;]  Sadlen'  Company 
V.  Badcock,  2  Atk.  661. 

{d)  On  a  lale  by  a  maiter  on  a  foredoenre  of  a  iBortgftge,  and  before  the  report 
of  the  aale  fi  oonflnned,  the  premlaea  are  deatroyed  by  Are,  it  waa  held  fai  the  Orc^ 
Court  of  New  York,  that  the  tntereat  of  the  aaaared  waa  exiiting  at  the  time  of  the 
loM.  McLaren  D.  K  F.  Ini.  Co.,  4  H.  T.  Legal  Obeerm,  137.  (But  •eea.c.l  SeM. 
1&1.J 

(e)  Looena  a.  Cranfurd,  8  Bo*.  &  P.  7B,  9S,  (tf  t  6  id.  SSI),  a.  c ;  8  MinhaB  <m 
Inauranoe,  TSB ;  Locke  r.  North  American  Int.  Company.  18  Man.  87.  Ad  eqei^  of 
redemption  i*  an  iMarable  Interait.  Strong?.  Manufactnren'Ina.  Company,  10 Fkk. 
401  A  mortgagor  and  mortgigre  may  each  tmun  the  nme  building,  an  m  to  rreorer 
tbelr  reapectire  iniereati  therein,  without  dbeloaing  the  qualified  nature  of  (he  iitn^ 
.   [616] 
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D«  Forett  v.  Fvlton  Fire  Jnmranee  Company,  (/)  the  court  car- 
ried this  question  of  constructiye  interest  to  a  still  greater  extent, 
and  it  w&a  decided  that  a  commisdon  merchant,  consigDce,  or 
factor,  having  goods  of  the  consignor  or  principal  in  his  posses* 
tiion,  has  an  insurable  interest  therein,  not  merely  to  the  extent 
of  his  commissions,  but  to  the  full  value  of  the  goods,  with- 
out reference  to  bis  lien.  He  was  to  be  *  deemed  owner  *  872 
as  to  all  the  world,  except  his  principal,  fur  the  purpose  of 
an  insurable  interest^  But  it  id  usually  made  a  condition  in  our 
American  policies,  that  the  nature  of  the  property  be  disclosed  ; 
and  goods  held  in  trust,  or  oo  commission,  must  be  insured  at 
$tteh,  or  they  will  not  be  covered  by  the  policy,  (a)  A  pei-son 
having  an  interest  in  the  rent  of  buildings,  may  insure  the  rent 
from  loss  by  fire  within  the  prescribed  period,  and  the  claim  would 
be  for  the  lose  of  so  much  rent  as  would  have  arisen  between  the 
time  of  the  fire,  and  the  end  of  the  given  period,  if  the  peril  had 
not  intervened.  (5)     And  as  in  the  case  of  marine  iusuranoe,  if 

cat,  exDept  the  wme  be  required.  Trader*'  Idi.  Compuiy  e.  Robert,  8  Wend.  404 ; 
J«ckK«  f .  Hus.  Hntqal  Fire  Int.  Companj,  Sap.  Court,  Mm«.  IMO,  s.  r.  [33  lick. 
418;  anlt,28\,  a.  1.]  If  the  merlgagm  loiores  on  hii  own  sccoUDt,  and  fbr  hia  debt, 
when  th»t  it  estinKoiihed,  tlie  policj'  eeaaea,  and  the  mortgagor  haa  no  intereit  in  (t, 
and  dDDot  take  adTantage  of  iL  If  the  p^miiet  be  dcatroyed  by  flie  before  tbe  debc 
U  estingnithed,  the  iniurer  inuat  paj  the  debt  to  the  amonnt  of  tlie  inBUrance  to  the 
mvlgsgee,  and  he  will  then  be  emitted  to  an  aiiignment  of  tbe  debt,  and  recover  It  of 
Um  mortgagor ;  fbr  tbe  pajment  of  tbe  iniurance  ii  no  diicharge  of  tlie  debt,  bat  It 
onlj  ohangea  tbe  oedilor.  If  the  mortgager  inioiei,  he  will,  in  caie  of  loei,  be  entitled 
to  recover  the  amount  of  it,  for  it  ii  hia  own  lost,  and  he  may  inaore  to  the  full  ralw  of 
bii  property,  notwitbaEandiog  aoj  incnmbiance  thereon.  Carpenter  d.  Tlia  ProvidenM 
Washington  Ini.  Company,  16  Peten,4BGL  The  mortgagee  hu  no  right  to  ctaim  the 
bateflt  of  s  policy  on  the  mortgaged  property  made  for  the  mortgagor,  ai  he  hn  no 
more  title  ooder  the  contract  than  any  other  creditor.  Folidea  are  ipecial  contract! 
with  tha  aaanred,  and  are  not  deemed  in  tbair  oatnre  Inddant  to  tbe  property  iniored. 
(See  876,  n.  1,  (c).] 

(/)  IHaU  [N.  T.),  8*. 

(a)  [Bee  South  Anatrallan  Ina.  Co.  v.  Baodoll,  L.  R.  3  P.  C.  101 ;  8  Am.  Law  Be*. 
460,  468.]  If  there  be  no  inch  condiUon  in  the  policy,  and  there  be  no  qoestion*  pn^ 
the  BMiired  ii  not  bound  tu  diicioM  the  nattue  of  hla  title.  Strong  v.  Uaoufactnrerc' 
Ina.  Company,  10  Hck.  40. 

(6)  If  the  policy  be  on  a  honae  whlcb  !■  rented  to  a  tenant,  and  it  be  dettroyed  by 
fire,  Hr.  Bell  conudera  it  to  l>e  a  difiicDlt  and  untetlled  qneetion,  whether  the  policy 
would  corer  tlie  rent  loit,  ai  being  part  of  the  owner**  Iom,  when  the  polity  waa 
aileiit  a*  to  rent  at  mmine.  Bee  1  BeU'i  Comm.  on  the  Law*  of  Scotland,  627.  But 
I  ajqirehetid  tliat  with  na  inch  conaeqnentiat  damagei  would  not  be  citlmated,  and 
tlvat  the  cUm  of  the  aaiored  would  I>e  confined  to  the  direcl  losi  of  the  building. 
On  itw  ineoiaiica  of  a  taut  orMp,  the  poadble  proSta  that  might  have  ariaen  If  (lie 
1  See  876,  n.  1,  (aj. 
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the  policy  be  for  vihom  it  may  eoneern,  it  will  cover  any  interest 
existing  at  its  date,  (c) 

(2.)  Of  the  Terms  and  Conatmetum  of  the  Policy.  — A  policy 
R^inst  tire  ia  strictly  a  policy  on  time,  and  the  commencement 
and  termination  of  the  risk  are  stated  with  preciMon.  The  Eng- 
lish policies  (and  I  presume  the  American  also)  contain  the 
exception  of  damage  by  fire  happening  by  "  invasion,  foreign 
enemy,  or  any  military  or  usnrped  power  whatnoever."  It  is 
eometimes  added,  "  or  by  riot  or  civil  commotion ; "  for  the  wonls 
"  usurped  power "  mean  invasion  from  abroad,  or  an  intenul 
rebellion,  and  not  the  power  of  a  common  mob.  ((f) 

The  insured  is  bound  in  good  fsdtb  to  disclose  to  the 
•378  insurer  *  every  fact  material  to  the  risk,  and  within  his 
knowledge,  and  which,  if  stated,  would  influence  the  mind 
of  the  insurer  in  making  or  declining  the  contract  (a)  The 
strictness  and  nicety  required  in  the  contract  of  marine  insurance 
do  not,  it  has  been  said,  so  strongly  apply  to  insurances  against 
fire,  for  the  risk  is  generally  assumed  upon  actual  examination  of 
the  subject  by  skilful  f^ents  on  the  part  of  the  insurance  offi* 
cers.  (6)  Reasonable  grounds  of  apprehension  of  loss  from  exist- 
ing facts  known  to  the  insured,  and  denoting  impending  danger, 
Ion  had  not  happened,  ia  an  IncidentBl  part  of  the  lou,  and  not  recoTerable  under 
aach  B  policy.  1  Ad.  &  EI.  621.  But  a  policy  on  a  store,  and  91,000  on  the  itoek  rf 
goods  therein,  for  liz  yean,  attaches  to  any  gooda  the  aunrod  may  have  In  tlieibop, 
to  the  amoant  inaured  at  any  time  within  the  aii  yeara.  I^ne  d.  Maine  H.  Fin  !>•■ 
Company,  8  [Fairfeld,]  M. 

(c)  JefTenion  Ina.  Company  e.  Cothml,  N.  T.  Superior  Conrt  of  Comman  PlMik 
Mareh,  1820,  [7  Wend.  72.] 

id)  Drinkwater  v.  LondoD  AMunince  Cotopwy,  8  Wlls.  8AS.  Flra  by  Ughtntag 
ia  tuually  declitred  to  be  a  lots  within  a  flre  policy.  But  booka  of  acconnti,  written 
aaCDiitiei,  or  evidencei  of  debt,  title  deeds,  writiags,  money  or  bnllloa,  are  oot 
deemed  objecta  of  inanrance,  and  they  ore  nsnally  apecially  excepted.  Nor  nc 
jewels,  plate,  medals,  paintinga,  itatuary,  sculptnret,  and  cnriMillei  Inelnded  in  a 
policy  of  insurance,  nnleta  specified.  Condlcloas  annexed  to  a  policy  on  tbe  sarae 
sheet  are  to  be  taken  aa  being  prina/aeit  as  part  of  the  policy,  though  there  b> 
no  express  reference  to  them  in  tbe  policy  itself.  Roberts  d.  Ch.  U  Ins.  On, 
8  Hill,  601 ;   [Murdock  v.  Chenango  Co.  Mut  Ins.  Co.,  2  Comit.  210.] 

(a)  Colambian  Ins.  Co.  v.  Lawrence,  2  Petert,  26;  Curry  e.  Com.  In*.  Compaq. 
10  T^k.  636 ;  [Bebee  v.  Hartford  Hut  F.  Ins.  Co..  26  Conn.  61.] 

[b)  Jolly  i>.  Baltimore  Equitable  Society,  1  Harr.  k  QUI,  SOS;  [aaik  v.  Ha»- 
nfacturers'  Ins.  Co.,  8  How.  286;  Delahay  v.  Hetophli  log.  Co.,  8  Hnmph.  «*i 
Gates  B.  Madison  Co.  M.  Ins.  Co.,  1  Seld.  (5  N.  T.)  «fi;  Cumberland  Valley  Mat 
Prot.  Ina.  Co.  ».  Schell,  29  Penn.  St.  31.)  Bat  Ch.  J.  Savage,  in  Fowler  c 
Ins.  Company,  6  Cowen,  678,  held  differently,  and  be  saw  no  reasoo  Ibr  a  ~  ' 
on  this  point  between  marine  and  Are  Intimnce  polldet. 
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must  be  stated  to  the  insurer,  or  the  polioy  will  be  void,  even 
though  there  was  do  intentional  fraud  in  the  case,  (c)  If  there 
be  a  representation  of  facts,  it  is  suflScient  if  the  same  be  fairly 
made  and  subatautially  true ;  and  if  the  representation  be  re- 
ferred to  in  general  terms  in  the  policy,  and  not  spread  out  at 
large  on  the  face  of  the  instrument,  it  is  still  only  a  representation, 
and  does  not  amount  to  the  technical  warranty,  (d)  When  the 
policy  contains  a  warranty  or  condition  appearing  upon  the  face 
of  it,  although  written  in  the  mai^in  or  transversely,  or  on  a  &ul>- 
.  joined  paper  referred  to  in  the  policy,  it  must  be  strictly  complied 
with,  (e)  And  yet,  where  a  poUcy  contained  a  clause  prohibit- 
ing the  use  of  the  building  for  storing  therein  goods  denominated 
in  the  memorandum  annexed  to  the  policy  as  hazardous,  the 
keeping  of  such  goods  aa  oil,  or  spirituous  liquora,  by  a  grocer, 
in  ordinary  quantities,  for  his  ordinary  retail,  was  held  not  to  be, 
under  the  circumstances,  a  storing  of  them  within  the  policy.  (/) ' 
A  representation  that  gi-ound  contiguous  to  the  building  insured 
is  vacant,  does  not  amount  to  a  warranty  that  it  shall 
•  continue  vacant  during  the  continuance  of  the  risk,  or  "  374 
prevent  the  insured  from  erecting  a  building  upon  it  pro* 
vided  he  had  not  already  formed  and  concealed  that  intention, 
and  that  the  erection  was  not,  in  point  of  fact,  in  any  way  the 
caose  of  the  loss,  (jci)  So,  if  it  was  represented  at  the  time  of 
the  insurance,  that  the  building  was  oonneoted  with  another 
building  on  one  side  only,  and  before  the  loss  happened  it  became 

<e)  Bnfe  V.  Tnnier,  6  TttoDt.  838;  Walden  v.  LonitiaiM  las.  Compu)',  12  L«. 
ISl. 

{(J)  JeftenoD  loa.  Compan7  v.  Cotheal,  New  York  Snperior  Court  of  Common 
Pleat,  March,  1820,  [7  Wend.  72;]  DeloDguero&rs  v.  Tradesiaen's  In«.  Compuij, 
ib.  2  HsU  (N.  T.J,  589 ;  Snyder  v.  Farmen'  Ins.  ftnd  Loui  Componr,  13  Wend.  92. 
[See  3R2,  a.  \.\ 

t<]  Wonley  v.  Wood,  S  T.  R.  710 ;  Fowln  v.  JEXaa.  Fire  Ids-  Company,  6  Cowen, 
673;  ■.  0.  7  Wend.  270;  EllU  on  Fire  Inauraace,  29,  30;  Faulkner  c.  Central  F. 
Im.  Compwiy,  Kerr  (N.  B.),  279.     [See  282,  n.  I ;  876,  n.  1,  id).\ 

{/)  Langdon  a.  New  Tork  Equitable  Int.  Cooipanj,  1  UaU  (N.  T.).  228.  [See 
S  CoDut  122.) 

(a)  St«bbin*  u.  Globe  Ini.  ComiHuiy,  2  EaU  (N.  T.),  682 ;  [anM,  281,  n.  (a) ;  282, 
n.  1 ;  Qalet  ■>.  Hadtton  Couiity  Mat.  loi.  Co.,  &  H.  T.  (1  Seld.)  109, 477.) 

,  >  Leggett  V.  Mxnx  Ins.  Co.,  10  Rich.  Qrm.j,  350,  with  Welhereil  v.  City  F.  Ini. 

(6.C.)202;  Hyndiu  Schenectady  Conn-  Co.,  ib.  270,  and  caiw  cited.    S«e870, 

ty  Hat  Ins.  Co..  11  N.  T.  561.    Compare  n.  1. 
WUtnunh  *.  CoDway  F.  lu.  Co.,  16 
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connected  on  two  eides,  this  does  not  avoid  the  policj,  nnless,  in 
point  of  tact,  the  risk  thereby  becomes  increased.  (C) '  The 
assured  may  exercise  the  ordinary  and  necessary  acts  of  owner- 
ship over  his  buildings,  and  make  the  requisite  repoin,  viUwat 
prejudice  to  his  policy.  A  contrary  rule  would  be  so  inconveniat 
as,  in  a  great  degree,  to  destroy  this  species  of  insurance.  (<r)  Bat 
if  a  loss  accrues  by  means  of  a  gross  negltgence  or  misconduct  of 
the  workmen,  or  if  the  alterations  in  the  building  materially 
enhance  the  risk,  and  are  not  Decessary  to  the  enjoyment  of  it, 
or  were  not  the  exercise  of  ordinary  acts  of  owneiship,  the  iiiBiu<- 
ers  will  be  released  from  their  contract.  (<2) 

The  English  statute  of  9tb  May,  1828,  has  prudently  protected 
the  insurer  from  the  impositions  to  which  be  in  naturally  exposed, 
by  the  practice  of  coveiiiig  under  one  policy  extended  and  eonii- 
lated  subjects  of  risk.  The  statute  requires  that  detached  build- 
ings, or  goods  therein,  occasioning  a  plurality  of  risks,  be  valued 
and  insmed  separately ;  and  all  insurances  s^ainst  fire,  mide 
upon  two  or  more  separate  subjects  or  parcels  of  risk  collectirely, 
in  one  sum,  are  declared  void.  It  is  a  condition  of  the  policy,  in 
most  cases,  that  if  there  be  any  other  insurance  already  msde 
agaiuBt  loss  by  fire  on  the  property,  and  not  notified  to  the 

*  375    insurers,  *  the  policy  ia  to  be  deemed  void  ;  and  if  there 

be  any  other  insurance  on  the  property  afterwards  made, 
the  insurers  ai'e  to  have  notice  of  it  with  reasonable  diligence, 
and  the  same  is  to  be  duly  acknowledged  in  writing,  or  that  offiia- 
sion  wUl  also  render  the  policy  void,  (a}  ' 

(b)  Stetson  B.  Hul.  Fire  Ins.  CompMij,  4  Hau.  8S0. 

(e)  Grant  b.  Howard  Ina.  Co.,  5  Hill  (N.  T.),  la 

(d)  Stetson  v.  Mass.  Fire  Ins.  Cumpany,  4  Hb».  330 ;  J0U7  a.  BattiiDore  Eqoltibls 
Bociety,  1  Uarr.  &  Gill,  -JSb  ;  Carry  v.  Cdoiqi on  wealth  Ins.  Compan)-,  10  Pill.  Ki- 
A  loM  bj  Bre.  in  policies  against  flre  on  land,  occaiioned  by  the  mere  bull  and  Btf 
ligence  of  the  assured,  his  lerTants  or  agents,  without  fraud  or  design,  1*  a  loss  wilhiii 
the  policy.  Waters  f,  M.  L.  Ins.  Company,  11  Peters,  213;  s.  c.  1  McLcsn,  !TS; 
Shaw  f.  Robberds,  1  Ner.  &  Ferry,  279;  s.c.  6  Ad.  &  E1.75;  Bendersoo  i*.  H.  A  F. 
Ins.  Company,  10  Rob.  (La.)  164.  In  Shaw  e.  Kobberds,  the  rale  wu  slated  tobe, 
U  the  policy  be  silent  as  10  alterations  with  trade  or  businesi  carried  on  upon  ths 
premises,  inch  alterauon  does  not  avoid  the  policy,  though  tbe  trade  be  mon  bai- 
ardoDs,  aud  no  notice  of  ttie  alteration.  Piax  e.  Beid,  6  Mann,  ft  Or.  1,  s.  r.  TIn 
same  rule  in  marine  poliuies.    Supra,  807. 

(a)  Carpenter  v.  Providence  W.  Ins.  Company,  16  Peters,  495.  iisunniiia  iia 
Talid  contract,  in  casea  of  flre,  as  weU  as  In  marine  poUciea.    Ttie  reassuia£ce  aF«^ 

>  8w  876,  D.  1. 
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Fire  policies  usually  contain  a  prohibition  againat  the  assign- 
ment of  them,  without  the  previous  consent  o£  the  compauy. 
But  without  this  clause,  they  are  assignable  in  equity,  like  any 
other  choae  in  action  ;  though,  to  render  the  aauignment  of  any 
value  to  the  assignee,  an  interest  in  the  subject-matter  of  the 
insurance  must  be  assigned  also,  for  the  ussignmeut  only  covers 
such  interest  as  the  assured  had  at  the  time  of  the  assignment.  (6) 
This  restriction  upon  assignments  of  the  policy  applies  only  to 
transfers  before  a  loss  happens,  and  it  applies  only  to  voluntary 
sales,  and  not  to  sales  on  execution,  (c)  In  uome  c&ses,  the  stat- 
ute creating  a  fire  insurance  company  authorizes  assignments  of 
policies  to  the  purchaser  of  the  subject  insured,  and  autboiizes 
the  assignee  to  sue  in  bis  own  name,  provided  notice  be  given  of 
the  assignment  before  a  loss  happens,  so  as  to'  allow  the  company, 
at  their  election,  to  return  a  ratable  proportion  of  the  premium, 
and  be  exonerated  from  the  risk. 

(3.)  Of  the  Adjustment  of  the  Lon.  —  Settlements  of  losses  by 
fire  are  made  on  the  principle  of  a  particular  average,  and  the 
estimated  loss  in  paid  without  abandonment  of  what  has  been 
Baved.  (d)    Damages  and  reasonable  charges  on  removing,  at  a 

ataa  not  upon  the  ruk,  but  opon  the  property  covered  bj  the  original  policj',  and  tlie 
reqnirementi  of  tbe  contract  we  Mtiifled  when  thoM  in  the  original  policy  are,  and 
notice  thereof  be  giren  to  the  reaiaurer.  Thii  ipec'ies  of  iniurance  reqnirei,  as  well 
>*  the  primitive  contract,  the  commnDication  of  allmAleTial  information.  Hew  York 
B.  Fire  Int.  Cumpanj  n.  New  Tork  Fire  Ini.  Company,  IT  Wend.  3d9. 

{b)  Uartiiall  on  Inanrance,  800 :  [Hooper  v.  Hudion  It.  F.  Iii«.  Co.,  IT  N.  T.  424.] 
The  BuiBtunent  of  a  poUu}'  without  imliet  to  the  offine,  wilt  not,  under  the  F.ngliah  bank- 
nipt  ijiteni,  prevent  the  interest  in  tlie  policy  from  paaiing  by  a  snbaequeat  asaign- 
iDMit  in  bankrupti;y,  on  tlie  ground  that  tbe  piilicy  withont  the  notice  remained 
mtder  the  diipodng  power  of  the  bankrupt  «»  reputed  owner.  Ez  parte  Culvill,  Mon- 
tagu, lUX  K  building*  iniured  be  mortgaged,  the  policy  ii  ipta  facto  aigigned  lo  the 
mortgagee.  Farmer*'  Bank  e.  M.  A.  Society,  4  Leigh,  69.  Puliciei  itgalnit  fires, 
being  personal  contracts,  do  not  pais  to  the  purchaser  of  the  property  before  loH, 
without  the  assent  of  the  insurer,  and  the  policy  ceases  if  the  properly  be  sold  with- 
out that  sMent,  for  no  person  is  entitled  to  claim  for  a  subsequent  lots.  .£tna  Fire 
Ins.  Company  v.  Tyler,  16  Wend.  386  i  Wilson  n.  Hill,  3  MeL  8S.  See  also  nipra,  2fl% 
as  to  marine  policies. 

(ej  Brii:hUE.N.T.I^fayetteIns.CompBny,2Hall(N,T.),372;  IMellen u. Ham- 
ilton F.  In*.  Co.,  17  N.  Y.  609 :]  Strong  v.  Man.  Ins.  Company,  10  Pick.  40.  And  If 
the  awnred  contract  to  sell  at  a  future  day  on  payment,  and  before  tbe  day  arrives 
the  premises  are  destroyed  by  flre,  this  is  not  an  alienation  lo  defeat  tbe  policy,  for  the 
assured  bas  the  legal  title  and  possession,  and  an  insurable  interest  and  equity  equal 
tn  the  purchase-money.  Trumbull  v.  Portage  M.  Ins.  Company,  12  Ohio,  306-  [Sea 
878,  n.  1,  (6).) 

(d)  Am  kM  bj  fln  is  nol  gaaenll;  a  total  kw*,  the  valnatlcai  in  the  polioyi  mju 
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file,  articles  insured,  are  covered  by  the  policy.  So  tbere  may  1h- 
a  geueral  average  for  a  aacrifice  made  hy  the  insured  for  the  com- 
mon good,  ia  a  cane  of  neceiseiity.  It  is  tuialogous  to  the  lav  of 
coDtribution  by  co-seourities.  (e)  If  a  tenant  erects  a  bnildiog 
on  a  lot  held  under  a  lease,  with  liberty  to  renew  or  re- 

*  376    move  the  building  *  at  the  end  of  the  lease,  and  the  build- 

ing be  destroyed  by  fire  a  few  days  before  the  end  of  the 
lease,  though  tbe  buildiiig  as  it  stood  was  worth  more  than  the 
sum  insured,  and  if  removed,  would  have  been  worth  much  less, 
yet  the  courts  look  only  to  the  actual  value  of  the  building  as  it 
stood  when  loBt,  and  they  do  not  enter  into  tbe  consideration  of 
these  incideutal  and  collateral  circumstances,  in  fixing  the  true 
standard  of  indemnity,  (a) 

It  is  usually  stipulated  in  the  policy,  that  in  case  of  any  priw 
or  sub^quent  insurance  on  the  same  property,  and  of  which  due 
notice  has  been  given,  and  a  loss  occurs,  the  assured  is  not  to 
recover  beyond  such  ratable  proportion  of  the  damages  as  the 
amount  iusui-ed  by  the  policy  shall  bear  to  the  whole  amount 
insured,  without  reference  to  the  dates  of  the  different  policies. 
The  loss  is  to  be  certified  upon  oath,  and  the  certificate  of  » 
m^istrate,  uotary,  or  clei^yman,  is  made  necessary  to  be  pro- 
cured in  favor  of  the  truth  and  fairness  of  the  statement  of  tbe 
loss ;  and  the  strict  and  literal  compliance  with  the  terms  of  these 
cooditious  is  held  indispensable  to  a  right  of  recovery.  (5)     If  it 


Mr.  Bdl  (Comm.  i.  627),  h  rather  fixing  a  maximara  befond  which  the  ni 
are  not  to  be  liable,  than  a  conclusive  ascertainment  of  the  *alae.  Id  France,  TiJaed 
policin  agaJESt  Are  are  rejected ;  and  in  Wallace  b.  Insurance  Companj,  4  Ia.  SSB, 
the  policy,  and  eien  tlie  leKnlitf  of  valued  policies  on  Are,  seemed  to  be  qneslkiaad. 
With  us,  policiei  against  Ore  are  taken  lo  be  open  onei,  unlets  oiherwiae  eipiMoed. 
Tlief  are  not  Inrariably  open  policies.  Lanrent  n.  Chatham  Fire  Ini.  Company,  1  Ball 
(N.r.),41;  Alchome  u.  SaviUe,  8  J.  B.  Moore,20S,n.;  [Ciubman  c.  NortbwMten 
Ins.  Co.,  34  Maine.  487.] 

(e)  Welles  a.  Boston  Ins.  Cn.,  6  Pick.  182. 

(n)  Laurent  v.  Chatham  Fire  Ins,  Companr,  1  Hull  {N.  T.),  41 ;   [WHUn|tia 
UUU  Manuf.  Co.  «.  Weymoncii  Ini.  Co.,  136  Maas.  608-] 

(hj  Woreley  V  Wood,  6  T,  R.  710 ;  [Haaon  v.  Harvej-,  8  Ench.  819 ;  Bopw  d 
Lendon,  1  El.  &  El.  825 ;  Smltii  v.  Haverhill  F.  Ini.  Co.,  1  Allen,  S97 ;  CampbeD  >. 
Charter  Oak  Ins.  Co.,  10  Allen,  213;]  Roumag«  n.  Mechanics'  Fire  las.  Cmoftuj, 
1  Green  (N.J  ),  IIO;  Colunih.  Ins.  Company  v.  Lawrence,  2  Peters,  2S;  Sarag*,C.  J., 
in  Dawes  a.  S.  R.  In«.  Company,  7  Cqwen,  462 ;  Leadbetter  o.  InmraDca  Compuy, 
13  Me.  265.  TIiIb  last  is  a  very  strong  case.  If  there  be  any  fraud  or  &lie  sweaiinc 
by  the  assured,  in  tbe  eihibitlon  of  his  proofs  of  loss,  he  forfeits  lus  claim  to  a  re- 
covery. Regnier  v.  Louisiana  Slate  Marine  and  Fire  Ins.  Compuiy,  12  I^  844; 
Howard  v.  City  Fire  Ins.  Co.,  VS.  Y.  Superior  Court,  H^,  1848.  Tbe  court*  an 
[622  J 
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be  part  of  the  contract  that  the  insurer  is  to  be  liable  only  to  the 
extent  of  the  sum  insured,  and  after  payment  for  a  partial  loss  a 
total  loss  ensues,  the  insurer  is  liable  only  for  the  difference 
between  the  sum  already  paid  and  the  sum  insured,  (c)  The 
contract  is  confined  to  the  parties,  and,  as  a  general  rule,  no  equity 
attaches  upon  the  proceeds  of  policies  in  favor  of  any  third  per- 
sona, who,  in  the  character  of  grantee,  mortgagee,  or  creditor, 
may  sustain  loss  by  the  fire,  without  some  contract  or  trust  to 
that  effect.  If  the  subject  of  the  insurance  be  burnt  during  the 
continuance  of  the  policy,  the  benefit  of  the  policy  goes  to  the 
personal  representatives  of  the  insured,  unless  by  some  act  of 
the  party  entitled  to  the  proceeds  they  become  clothed  with  the 
character  of  real  estate.  (_d)  * 

■trid  In  holding  the  umred  to  the  ntmoat  candor  and  good  Mth  In  rendering  to  the 
intnivr  tlie  smonncof  hii  lou;  and  a  falte  and  fraudulent  esagrreratian  of  the  amount 
of  Ibe  property  loii  afoidt  the  policy,  and  dutroyi  tlie  riglit  to  rttcover. 

(i)  Currj  r.  Com  ni  on  wealth  Ins.  Compaoy,  JO  Piult.  686.  The  law  of  marine 
tOBurance  respevting  mirage  doea  not  apply  to  Are  polIdeB.  U«coni  v.  Boston  H.  F. 
Id*.  Company,  9  Met.  206. 

(d)  Hildni>7  v.  Folgham,  3  Vet.  4TSi  Lord  Ein^,  In  V^ynch  s  DalzeU,  4  Bro. 
P.  C.  432,  ed.  Tnr^lba ;  Norrii  v.  Harriton,  2  Mad.  2(jS ;  Ellis  on  the  law  of  Fire 
and  life  Inturance.  81;  Columbia  Int.  Company  d.  Lawrence,  10  Feten.  SOT;  Car. 
penter  d.  rroridenoe  W.  Ina.  Co.,  IS  Pelert,  495.  A  mortgagee  of  the  pnipertj  ha* 
tw  right  or  title  Ui  the  benefit  of  the  policy,  taken  by  the  mortgngor  for  hia  own 
beneflt,  nuleM  it  be  fuiigned  to  him.  But  if  the  mortgHgor  wa«  bound  by  coTetiant 
or  otherwiae  to  iuanre  tho  premiaei  for  the  better  aeeuritj  of  the  interest  of  tlie  mort- 
gagee, the  latter  will  have  au  equitable  lien  upon  the  money  due  on  the  policy  to  the 
extent  of  hia  interest  in  the  property  deatroyed.  Vernon  ".  Smith,  5  B.  &  Aid.  1 ; 
Stale  v.  Beid,  3  DowL  J>  Jtyl.  166 ;  Thomai  d.  VonkapET,  6  GUI  &  J.  372 ;  Carter  !>. 
Bockett,  8  Paige,  437 ;  [276,  a.  1,  (c).)  Fire  poliuiea  uaually  contain  a  proviaion  for 
a  lenewat  on  payment  of  the  premium ;  and  aome  of  the  London  polidea  of  iniur- 
ance  againat  Are  for  one  year  or  longer,  are  undenlood  to  operate  for  flfteen  dayi 

>  Fire  JnntnifiM.  —  (o)  InnfaUe  Inter-  v.  Jonee,  I>.  R.  3  Ex.  139.    It  hat  been 

of.  —  The  general  principle  with  regard  laid  down,  leu  accurately,  that  a  member 

to  inaunible  Intereat  bat  been  stated  ante,  of  a  corpiHation  hai  an  inaarable  intereat 

276.  and  n.  1.     See  261,  and  d.  {e) ;  In  the  corporate  propeny.     Warren  o. 

Eaatem  R.  B.  Co.  ».  Relief  Fire  Ina.  Co.,  Darenport  F.  Ina.   Co.,  81   Iowa,  464  ; 

SB  Uaa*.  420, 428.    A  mechaoic'a  lien  ii  [Seaman  v.  Boterprite,  &c.  Co.,  18  Fed. 

bmtrable.    Franklin  F.  Int.  Co.  e.Coates,  Rep.  2E0.] 

14  Hd.  SSe ;  Carter  v.  HuroboMt  F.  Ina.  In  italea  where  wagera,  or  luch  bene 

Co.,  12  Iowa,  287 ;  Stout  v.  Oty  Rre  lot.  fl<:tel  wagers,  are  not  illegal,  the  tendency 

Ca,  ib.  STl.    A  thaieholder  in  the  Atlan-  of  modern  caira  ia  to  allow  any  peraon 

tic  Telegraph  Company  had  an  Ituurable  Intruatsd  with  goodt  to  Inaure  them  to 

blereat  in  the  adTentnre  of  laying  the  their  full  ralne  without  orders  fhim  the 

taUt,  although  not  In  the  catde.    WUaon  owner,  and  eren  without  informing  turn 
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beyoDd  the  time  of  ttie  expiration  of  .their  poUclM.  Tfait  fa  the  cue  with  tlM  Sun, 
Fire,  ftcd  Rojal  Exchange,  and  FhcBDix  Imarwice  Companiea.  BiighM  on  iDMirSDMt 
G08. 

There  ii  an  admirable  aummar;  of  the  Uw  of  contract*,  exprew  and  IrapUed, 
treated  of  In  thi»  and  the  prec«d[ng  Tolnme,  to  be  aeen  in  tlie  Prindptea  at  the  L«* 
of  Scotland,  by  Frofeuor  Bell,  of  the  UnireNitjr  of  Gdinburgh,  8d  ed.  1833.  The 
easential  principlea  of  the  law  of  contracts,  of  aofc,  hiring,  bailwutit,  tarelf,  negtuiable 
paptr,  parlntrtkip,  marilimt  eoatracU  of  affnighlnunt,  avemge,  talwigt,  bctlomry,  and 
rafiimdenlia,  Tnarine  intarana,  and  vauranct  againl  Jin  and  of  lief,  are  stated  with  all 
pouible  breTJty  oooeif tent  «ith  pertptcnity,  precition,  and  accuracy.  The  caaea  and 
auihoritiei  are  annexed  to  each  ptopoaiUon,  and  tlie  adjadged  aaet  ate  given  at 
large  in  aome  auoceedlng  voiiUDea  aa  Uhatrationi  of  the  prindptea  declared.  I  de 
not  know  of  a  more  convenient  and  uaefn)  nunual  of  the  kind  to  the  alndent  and 
pracliiing  lawyer.  Thongh  tlw  prindplea  of  tlie  Scotch  Uw  are  drawn  Sroni  tb« 
ciril  law,  yet  tbey  agree  in  moat  of  Ibe  material  potnU  with  the  doctrine*  and  a4Iii. 
dicationa  in  the  Engliah  and  American  law.  Hr.  More,  tlie  learned  editor  of  tbe  laat 
editioD  of  Lord  Stair'a  Inatltulioni  of  the  Law  of  Bcotland,  IB82,  i.,  note*  tttm  &.  to 
Q.,  hai  likewiie  given  a  very  full  and  correct  view  of  the  law  of  coatracta,  ooqjogal, 
dome«tie,  and  commercial,  in  all  their  Tarlou*  incident*  and  relation*,  founded  cm 
jadiiual  deciaiona  and  the  principle*  of  the  Boman  law.  The  Treatiae  on  the  Law  Ot 
Sale,  by  H.  P.  Brown,  Edin.  1S2I,  baa  interwoTen  (he  principle*  of  Uie  ^gllah  Uw 
of  aale  with  tlie  wuue  in  Scotland  (the  main  object  of  the  traaliaa)  with  graat  ndlity 
and  practical  conrenUnce. 

that  be  haa  taken  ont  a  policy.    In  cate  grave  d.  Union  H.  In*.  Co.,  L.  B.  1  C  P. 

ofatotalloM  the  inaured  will  be  entitled  SOG,  819;    Sliaw  v    &Ua  Ina.   Co.,  49 

to  recover  the  value  of  the  wbfde,  and  to  Ho.    6T3i    Ml,    n.    (cj,    271,    276,   371, 

apply  the  proceeda  in  the  flrtt  place  to  873.    Bat  to  can*titnte  inlereet  Intarable 

cover  hia  own  interest,  and  will  be  tnu-  agaln*t  a  peril.  It  mnat  be  inch  that  tbe 

tee  for  the  owner*  as  to  tbe  rest  Water*  peril  wonld,  by  Ita  proximate  efibct,  cetwe 

e.  Monarch  F.  &  L.  Aas.  Co.,  6  El.  4  BL  damage  to  the  asanred.    A  mere  agent, 

870, 881 ;  London  ft  N.  W.  R.  Co.  >.  Olyn,  withont  po**e*rion  or  Hen,  doea  not  ao- 

1  El.  ft  El.  662 ;  Uarttneaa  d.  Kltcblng,  qutre  an  inanrabie  intereet  to  tlie  extent 

L.R.7Q.B.  486, 467;  Sdltwell  d.  SUplea,  of  tbe  value  of  Uie  good*,  nmply  becaaae 

19  V.  T.  401 ;  Savage  v.  Com  Excliange  hi*  name  appear*  in  tbe  bill  of  lading 

F.ft  LIn*.Co.,86  IT.  T.  466, 667 ;  SIter  loeteadof  thatorhUptincipaL    Seagrave 

e.  Mom,  18  Penn.  St.  218 ;  Ooodall  v.  v.  Union  Marine  In*.  Co.,  L.  B.  1  C.  P. 

New  Eng.  M.  F.  In*.  Co.,  G  Foat.  (26  N.  306.    See  Sawyerr.Mayhew,61  He.SGB. 

H.)  169;  .£tna  In*.  Co.  v.  Jackson,  16  B.  Bnt  *ee  North  BritUh  ft  H.  In*.  Col  o. 

Mon.242,     See  North  Britiih  ft  M.  lua.  HoSatt,  L.  B.  7  C.P.2G.31.x> 

Co.  d.  Hofhtt,  L.  B.  T  C.  F.  2fi,  81 ;  Sea-  Although  aome  of  the  case*  speak  of 

x'  Tbe  necoaity  of  an  ioaarable  inter-  718,  the  eonrt  wen  equally  divided  upon 

eat  is  stated  in  Agricultoral  Ina.  Co.  e,  tbe  qoeatlon  whether  the  ri*k  had  pasaed 

Hmlagne.  3S  Mich,  648,  and  case*  vtjra.  to  tbe  vendee  *o  a*  to  give  hbnan  Inanrt*- 

One  wlio  ha*  simply  a  contract  for  un-  Ue  Interest  at  the  time  the  loaa  oceuned, 

apecifled  goods  haa  no  iDsoiable  intereet,  That  the  qnestion  at  whoee  riak  tbe  gooda 

the  risk  not  being  In  him.     Stock  e.  In-  are  U  the  test,  eee  also  Stephen*  v.  An» 

glis,  9  Q.  B.  D.  708l     (Beversed  on  the  traUaianIns.Ca,BL.R.C.P.]a    One  Id 

bet*  in  the  Conrt  (rf  Appeal,  12  Q.  B.  D.  po**a**ion  tinder  a  valid  coatract  to  p«r- 

eei.)   In  Ander*on  D.  Uorio^  1  Aiv- Cmi  cbaae  wa*  bald  10  be  tbe  equitable  owner 
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th*  owner'a  ntifyinfi  tb«  fDionnce,  It  AUtn,  SSI  j  or  In  trail  ft>r  th«  pnrchun 

would  wem  cImf  thkt  when  a  ImIIm  In-  u  to  the  luiplus  If  Che  contract  i«  not 

inrea  in  hit  own  name  only,  and  not  on  SToided.    IiMarance  Co.  v.  Upd^imff,  21 

behalf  of  the  owner*,  lie  ia  the  onlf  per-  Penn,  St  SIS.     Bot  in  the  Utter  uue  It 

•on  who  can  maintain  an  actioa  on  the  ha*  lieen  lietd  that  ilie  vendor  could  only 

pollcf ,  and  that  the  owner  can  only  look  recover  to  the  extent  of  the  parvhaee- 

to  the  bailee  as  having  in  hia  handi  money  money  remaining   unpaid.     Shotwell  v. 

prttcFcding  from  or  lubatitnted  for  the  JaSenonIni.Co.,6Boaw.217,aflT.   Ernt 

goodi,  anU,  268,  and  a.  [d),  IB  N.  T.  40T,  when  the  Iniqred  parta  with  hi*  whole  iif 

•nd  loit  ha*  been  held.    Bank  of  South  tereit  he  does  not  thereby  avoid  tlie  policy, 

Carolina  v.  Bicknetl,  1  Cliflord,  8G.    See  hi  the  atMnce  of  a  condition  agalMt  al- 

Uattinean  ■>.  Kltchlng,  L.  R.  7  Q.  B.  436,  lenadon,  bnt  nnly  make*  It  inoperative 

US,  46a    But  tea  Goodall  p.  2i,£.  In*,  to  that  if  the  •nbject-matler  i«  afterward* 

Co.,  mfra.    On  tbi*  prlnoipt*  it  would  deitroyed,  he  cannot  recover,  becauae  he 

eetm  that  the  rale  uf  apportionment  Ja*l  ha*  luttered  no  loM ;   accordlogiy,  if  lie 

laid  down  i*  the  oorrw^t  one.    See  L.  R.  repnrehaae*  It  during  the  terra  and  befor« 

TQ.  B.400;DaIglel*hD.  Bnrhmuui,  16Ct.  lota,  hi*  inter«*t  revive*,  and  the  Inter, 

of  Sea*.  2d  aer.  SSi.     Bnt  a  dil&Tent  one  nedlata    tnnifer    bBcame*    immaterial, 

aecma  to  have  been  appiled  In  Siter  >.  Worthington   i>.  Bearae,   12   Allen,  BBS. 

Mom,  lupra.  Perhapa  on  thli  ground,  among  the  con- 

(A|  EJftt  of  permiUtd  .^m^mciil    rf  fUcdog  dedaionta*  to  theeffectof  allena- 

Sttjielmalier.  ~  It  1*  lald  that  a  tranahr  don  by  OM  of  two  Iniured  partnen  to  the 

of  the  legal  title  to  a  veanl  doei  not  ex-  other,  mentioned  below,  Jie  moat  aatl*- 

tlngulih  a  right  to  recover  on  the  policy,  &ctory  i*  Hobb*  v.  Memphli  In*.  Co.,  1 

it  the  imured  *till  retain*  any  right  ot  Sneed,  444,  where  there  wa*  no  breach  of 

interaat  In  the  ve**el  or  her  proceed*,  oondilion,  and  the  only  queation  waa  a* 

Worthin(rtan<-.Beaiae,  IS  Allen,  382,884.  to  iniereit.    It  wi*  Iteld  tliat  an  aotton 

So  a  vendor  who  ha*  coottabted  ta  *el1,  oould  be  maintained  in  the  name*  of  both, 

ud  haa  received  part  of  the  puiohaae-  recovery  being  limited  to  the  value  of  the 

money,  but  who  hai  not  yet  parted  with  au**igned*liare.  If  tlte  oootnct  i*  Joint, 

the  title,  can  recover  the  whole  amount  both  partlei  muat  jirin  in  the  action,  TaM 

iaanred,  for  hi*  own  beneflt,  if  the  lo*t  s.  Ql.  Mnt  Ina.  Co.,  13  Gray,  79 ;  and  If 

authorise*  tlw  parcbater  to  raaclnd,  Boa-  it  had  heen  avoided  a*  to  one,  there  conld 

ton  4  Salem  In*.  Co.  r.  Royal  In*.  Ca,  12  be  no  reoovery ;  but  it  waa  not  avoided. 


and  tohaT«anln*arableintere*t,inRain-  A  mortgagor  may  inanre  to  the  full  value 

•ey  V.  Fhotnix  In*.  Co.,  17  BlatdiC  627.  ot  the  property.    Inanrance  Ca  p.  Stinaon, 

So,  alao,  one  having  an  oral  contract  to  101  U.  8.  SB.    TIm  right  of  contignee*. 

pnrchaae  where  the  contraot  had  been  ea^  warahoweroen,  Ao.,  to  in*are  to  the  full 

ried  oat  before  action  wa*  brought.    Am-  value  of  the  Booda,  hiilding  any  turplu* 

ainck  v.  American  Ina.  Co.,  120  Maaa.  186.  they  may  reoover  above  their  own  intereat 

Seefttnb*r,In*iuanc«na.v.Thom|aoa,B6  Ibr  the  beneflt  of  the  ownen,  aeema  to  be 

U.  S.  HT  (inrety)  i  Rohrbach  v.  Germania  ntheraqneatlnn  of  Implied  authority  than 

loa.  Co..  09  IT.  T.  47  (creditor  of  etitte) ;  of    inanrable    intereet     Home   In*.    Co. 

Stem  ».  Atlantic  Hut.  Ina.  Co.,  63  N.  T.  r,  Baltimore  Warehoiua  Co.,  08   U.  S. 

TT  (MM  In  poaeeealoa  and  reaponiible] ;  627;  Jolimou  v.  Campbell,  ISO  Ha*a.44S: 

IXaoB  p.  Whttworth,  4  C.  P.  D.  S71.    Aj  Baxter  v.  Bartlbnl  Fire  In*.  Oo^  14  Rep. 

to  the  time  daring  wbieh  the  Intereet  muat  106,    See  ttertfaer.  North  Britiah,  &c  la*. 

eiiat,*eeH(MVare.BobiBMm.BBD.S.GB8.  Go.  e.  LoDdon,  Ao.  Ina.  Co.,  6  Ch.  D.  660. 
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nlthoDgh  one  of  the  pUinttfl  h»d  tnflbrad  him,  and  on  which  he  U  the  proper  per- 

no  damage.  ton  to  ine,  imlee*  the  commoD-law  nilea 

A  tnuufer  of  the  (object-matter  Id-  have  been  changed  bj  itatute.    It  k  hit 

sored  doei  not  of  it«elf  give  the  uiignee  intereat,  and  not  the  mortgagee'!,  which 

any  cUum  to  or  onder  the  policy,  whether  li  iruared,  and  an  aliaoation  b;  him  will 

thelniiuferbebyTolnDtarjBct  inter  tU-m,  defeat  a  recoveiy.     Grosrenor  d.  Atlantic 

Wibon  V.  HiU,  8  Met.  66 ;  Hobbi  i>.  Hem-  Ftre  Tni.  Co.,  17  N.  T.  391 ;  SpringfleM 

phU  Ini.  Co.,  1  Sneed.  41i ;  King  p.  Pre*-  F.  &  U.  In*.  Co-  n.  Allen.  43  N.  T.  380, 

ion,  U  Le.  An.  96;  by  death,  WjmeD  e.  SIM,  307  ;    [Hnmphrj  n.   Hartford   fire 

ProMer,  36  Barfa.  866 ;  or  b;  sale  on  exe-  Ini.  Co.,  15  Blatchf.  604 ;  Frieroandnrf 

cuti<Ki,  Plimpton  v.  Farmen'  Mut.  Ini.  s.  Watertown  Tni.  Co.,  0  Biii.  167.     But 

Co.,  48  Vt.  407.     (See  further,  Rayner  v.  see  ITIiter  Co.  Sbt.  Init.  v.  Leake,  78  K,  V. 

I'reatOD,  18  Ch.  D.  1 ;  CMtetlain  v.  Prea-  161;  Hartfbrd  Fire  Ini.  Co.  v.  Olcolt,flT 

tun,8Q.B.D.618;  CoUingridgecBojal  I11.4B0.]    See  below  in  thli  note,  (t).   He 

£x.  Au.  Corp.,  8  Q.  B.  D.  1T3.]  hat  even  been  treated  ai  the  anored,  aAer 

(e)  Mortgaged  Prttnitts.  — Ai  between  payment  of  the  mortgage  debt,  when  tlie 

tlie  ninrtgagee  and  miirtgagor,  payment  policy  wa*  taken  out  in  the  name  of  the 

by  llie  ioiurert  to  the  former  doe*  not  mortgagee.     Norwich    T.     Ina.    Co.    v. 

affect   the  liability  of  the   latter.    The  Boomer.  52  III.  442 ;  tee  369,  o.  1,  (a),  od 

tnnrtt.'agee  it  not  in  tuch  a  flduciary  rela-  /bum.    But  the  mortgagor'i  contract  to 

lion  tu  the  mortgagor  that  what  he  doe*  Inanre  for  the  beoefit  of  the  tnortgagee 

ai  auch  muat  enure  to  the  benefit  of  the  givei  tiie  latter  an  equitable  Hen  on  the 

mortgagor,  subject  to  the  payment  of  the  proceed!  of  policies  itsoed  to  the  former, 

mortgage  money.     Wliite   c.   Brown,   2  376,  n.  id);  Nfcholt  v.  Baxter,  6  R.  L 

Cuih.  412;  Cuibingf.  Thompeon,  81  Me.  4»1 ;  [Wheeler  v.  Int.  Co.,  101  U.  S.  430. 

4i)6 ;  Dobson  v.  I«ud,  6  Hare,  213.     (See  Bee  Steams  v.  Qniaey  Id*.  Co..  124  Hait. 

also  Catiellalo  tr. Pretton,  8  Q.  B.D.  613.]  61.]    See  43  N.  T.  880. sea 

( But  when  the  mortgagee  doe*  not  insure  Tlu  right  ef  At  inttrer  la  bi  tatngatti 

himself,  hut  taket  en  assignment  of  the  to  the  claim  against  the  mortgagor  to  the 

mnrtgngor't  policy,  lee  Barnet  v.  Union  extent  of  the  payment  upon  the  policy  it 

M.  F.  Int.  Co.,  4&  N.  H.  21.  26.)    Con-  initained  by  the  language  of  many  case*. 

veracly  tlie  mortgagee  cannot,  in  the  ab-  Springfield  In*.  Co.  r.  Allen,  43  N.  T.  S8B, 

sence  of  agreement  to  that  efltct,  charge  393;  Kemochan  d.  New  Tork  Bowery  F. 

the  mortgagor  with  the  preminmt  which  Ins.  Co.,  17  H.  Y.  428,  441 ;  IniDnnee 

lie  has  paid  to  Inmre  the  propraty  gainst  Co.  «.  Woodruff.  2  Dulclier,  641,   661 ; 

Are.    Dobeon  v.  Laud,  8  Hare,  316 ;  Bel-  Smith  c.  Colnmbia  Ins.  Co.,  17  Penn.  St 

t«mjD.Brickenden,2J.&H.  137;Broake  268,  280;  21  id.  621;  Rex  c  Itu.  Co,  S 

u.  Stone,  34  L.  J.  s.  b.  Ch.  251.    So  the  Phila.  3&7 ;  Honoro  t.  iMnar  F.  In*.  Co, 

mortgagee  haa  not  merely  at  inch  any  61  HI.  400.  414  ;  Norwich  F.  Int.  Co.  e, 

interest  in  a  policy  effected  by  (he  mort-  Boomer,  62  III.  442,  447 ;  (Foater  r.  Van 

gagor.    NichoU  p.  Baxter.  6  B.  I.  401;  Reed,  70  N.  T.  19;]    871,  n.   (()-     The 

Plimpton  E.  Farmeis'  Hat.  Int.  Co.,  43  Haitachnaeitt counaharelieldadiBercat 

Vt  4B7. 409;  [Kyan  v.  Adameon, 57  Iowa,  doctrine.    King  r.  Sute  Mot  F.  Int.  Co., 

30.|  7  Cuih.   1;    Suffolk    Fire    Int.    Co.   ». 

It  it  oftea  the  oaie  that  the  mortgagor  Boyden.  9  Allen,  123. 

taket  ont  a  policy  In  hit  own  name,  pay-  [d]   WifnoUii.  —  Wordt  of  detcripCion 

i^le  in  case  of  Inai  to  the  mortgagee.  ha»e  been  thought  to  contain  a  warranty 

Thit  is  a  contract  with  the  mortgagor,  that  the  atnired  wonU  not  Toluntuily  do 

which  it  subject  to  tnj  eqnitiet  againtt  auTthing  to  make  the  oondition   of  tbe 
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building  described  rtrj  tram  the  dMcrip-  pollcj.  Stoke*  s.  Cox,  1  H.  ft  N.  633, 
tion  K  u  themb;  to  InoTMW  tb«  ruk  of  5S0.  See  282,  n.  1,  adfitm.  Ai  to  pu- 
tbe  underwriter.  Sillein  v.  TliorDton,  8  tul  aTtHdmace,  lee  Kcx>iitz  e.  Hannibal 
£LftBL868.SS2.  ADdwe.utouwwen  Ini.  Ca,  42  Mo.  128. 
in  th«  prewnt  t«ue  to  qaenion*  In  an  (a)  CmdUiimi  of  Aeoidana.  —  A*  to 
application  which  it  part  of  tlie  contract,  what  i*  doable  iDsuiance,  aee  281,  a.  1. 
WilUami  v.  N.  B.  Hut  F.  Int.  Co.,  81  Me.  A  policy  conditioned  ai  in  the  text,  874, 
219  i  Hoi^ton  t>.  Mtnnti  Unt  Int.  Co.,  876,  luu  been  held  not  to  be  avoided  by  a 
8  Met.  114,  122;  Janet  Hanuf-  Co.  t>.  prior  or  tnbteqoent  one,  which  it  itself 
Alannf.  H.  Int.  Co.,  9  Cnth.  62;  Crtwker  fttli  ab  initio.  Clarke.  New  England  Mat 
p.  PeoplB's  M.  Int.  Co.,  lb.  70.  Folidet  Int.  Co.,6Ciuh.843,36S;  Hardj'v.  Union 
very  geneiallr  contain  a  dame  that  anj  Mat  Int.  Co.,  4  Allen,  217 ;  antt,  382,  n. 
ohange  of  drcamttance*  iDcreating  the  1,  and  ca«e«  injra.  But  it  Iim  been  held 
ritk  wiihoat  the  coutent  of  the  company  to  be  aroided  by  one  which  ItonlyToida- 
•ballaToid  tlie  policy ;  and  thit  may  hare  ble.  Carpenter'*  Gate,  S76,note(a];BigIer 
the  eftai:t  to  convert  Tepmentaliona  that  v.  K.  T.  Int.  Co.,  infia ,-  cases  wliicli  incline 
certain  precaatloru  are  taken,  into  an  to  attribute  a  like  effect  to  a  void  policy 
nndertaking  that  they  (hall  continue  to  on  ttrong  gronndt.  It  may  happen  that  a 
be  taken  tabttantiallj  daring  the  contlnit  prior  pcdic;  it  conditioned  to  ba  vtnd  if  any 
ance  of  the  policy.  Eongbton  b.  Manof .  tubtequeot  one  be  token  out  wilhoot  the 
Hat.  Int.  Co.,  8  Het  114,  122;  Jonea  asaent  of  the  flr»t  Ininrert,  and  that  then 
Hanuf.  Co.  v.  Hanaf.  M.  Int.  Co.,e  Cuth.  a  aecond  it  taken  out  without  luch  tttent, 
^;  Crocker  d.  People'a  M.  Int.  Co.,  lb.  conditioned  to  be  void  in  cate  of  any  prior 
70.  But  deturiptire  wordt  are  generally  policy  exiiting.  In  tncli  a  caia,  at  tlie 
GOTWtraed  at  going  only  to  the  preient  noo-exittence  of  a  prior  policy  it  a  con- 
condition  of  thingt  at  the  time  the  policy  dition  precedent  to  the  existence  of  the 
itittued.  Smith  e.Mechankt'&Tradera'  tecond,  and  aa  tlie  prior  policj  doeaeziat 
In*.  Co.,  82  N.  T.  890 ;  Aurora  Fire  Int.  until  avoided  by  a  tecond,  it  wonid  teem 
Cao-EddyiSGIlLSlSiScbmidtr. Peoria  clear  that  the  aecond  hat  noreren  a  mo- 
Int.  Col,  41  IlL  296;  Blood  v.  Howard  menury  validity.  The  Bnt  it  accordingly 
Ina.  Co..  12  Cuth.  47%  474 ;  May  i-.  Buck-  held  to  remain  binding.  Qale  b.  Belknap 
eye  Mat  Ina.  Co.,  2G  WU.  291, 806 ;  Joyce  Int.  Co.,  41  N.  H.  170 ;  Sdwnck  v.  Mercer 
V.  Uame  In*.  Co.,  46  He.  IBS ;  Gilliat  r.  County  Mnt  Int.  Co.,  4  Zabr.  447;  Fhll- 
Pawtncket  H,  In*.  Co.,  8  B.  L  262 ;  [AI-  brook  b.  Kew  England  Hut  Int.  Co.,  87 
bion  Lead  Worki  e.  WiUianuburg  City  He.  18T,  146.  Bnt  tee  Bigler  b.  New 
F.  In*.Co.,SFed.  Bep.47a.]  And  Sillem  Tork  Central  Im.  Co.,  22  Tf.  T.  402; 
V.  Tbomlon  it  not  a  dedtion  u  to  tba  [Royid  In*.  Co.  *.  MeCrea,  8  Lea, 
dfect  of  an  iUtw«tlon  in  the  ttate  (rf  tbe  681.]  >* 
pfemiaee  inaired  after  the  date  of  the  PoUdee    often   oootaln   a  oondltioa 


s*  CBmditiim*ofABoid/ata.  —  (1.)  OUltr  comevoidableat  tbe  election  of  the  intnp- 
fHteroace.  — The  better  rule  it  ai  ttated,  en.lieldnottopreventtbeoperationof  the 
tliat  Uie  other  intnrance  mutt  be  valid,  condition  against  other  iaturance  In  Lan- 
SntberUod  n.  Old  Dominion  In*.  Co.,  31  d«n  b.  Watertown  In*.  Co.,  66  N.  Y,  414. 
Gratl.176;  Tiomai  d.  Builder*',  A«.  Iim.  (2.)  AtitnetiaR.^ChangtBfTitlt  or  Pot- 
Co.,  119  Matt.  131 ;  Fireman'*  Ina.  Co.ir.  lemim.  —  Uany  of  the  apparently  incoo- 
Holt,  86  Ohio  Bt  186.  But  tee  Allen  b.  tiatent  dedaions  in  regard  to  thi*  condition 
Herchanta'Matlnt.  Co.,80I^An.  ISaa.  are  to  be  reconciled  by  considering  the 
The  fact  that  a  previout  pcdicy  had  be-  exact  wording  of  the  conditkma  in  the 
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■galiift  aUenittoD  of  the  prop^rtj  lumred  to  be  a  brencli  at  tlic  condilion,  uhI  to  put 

without  the  WMiit  of  the  inmnn.   It  bu  u  end  to  tlie  fninnble  lirtemt  of  <me  of 

been  ttkted  tbtt  eo  igreement  to  laU  doe*  the  putie*  to  the  contract,  and  lo  to 

not  put  an  end  to  llie  iiuiirable  iatereet  of  make  an  action  in  their  icAat  names  dM 

the  vendor.    See  above  in  tlii*  note,  (n),  •natainable.    Finley  v.  Ljeomiog  Coanljr 

and  376,  n.  (c|.  And  it  ii  equally  clear  Utat  Mut.  In*.  Co.,  80  Penn.  St.  311;  Drcbvr 

■nch  an  agreement  before  the   price  i<  v.  Mtnm  Ini.  Co.,  18  Mo.  128.    At  tlw 

paid  or  the  title  paaied  ii  not  abreatJi  of  same  time,  if  the  oontTactt*  joint,  an  »k- 

the  condition.   MailencMadioon  County  tlon  cannot  be  maintained  in  the  name  of 

Hat.  Ini.  Co.,  11  Barb.  624;  Sbotweil  o.  tlie  nle  owner.    Tata  r.  Citiieni'  Alui. 

JetfereoD  Int.  Co.,  5  Botw.  247, 201.    Bee  InB.Co.,18  Graf,  T9.    Od  the  olher  han'l, 

Orrell  ti.  Rsmpden  Ina.  Co.,  18  Orajr,  4S1.  it  has  been  held  that  an  action  oonld  he 

Neitlier  i«  a  mortgage  ol  the  propenj  io-  maintained  in  tlie  name  of  both,  the  re- 

•nred      Conover    e.    Mut.    Jni.    Co.   of  coverf  being  Umited  to  the  valoe  of  the 

Albany,  1    Coout   290;   S  Denio,  S&i;  nnaMigned  (herein  a  eaee  when  there 

Shepherd  b.  Union  Hut.  Ina.  Co.,  38  N.  wo*  no  breach  of  condition.    Bobbs  v. 

K.  ZS2 ;  Bartford  Ini.  Co.  v.  Walih,  64  Mcmphie  Int.  Co.,  1  Snecd,  444,  diwnased 

111.  164 ;   Smith  i>.  Monmoulh  Hut  In*,  above  fa)  (o)  of  thlt  note.    And  the  latcat 

Co.,  60  He.  96 ;  Pollard  a.  Somenet  MuL  dedaion  onder  the  New  York  itstntea  ii 

Ins.  Co.,  42  He.  221.    See  Rice  e.  Tower,  that  a  tranrfer  of  hia  bilereat  hf  a  retiring 

1  Gray,  426;  Edmandi  s.  Mut.  Safely  F.  partner  to  the  otiten  Ii  not  a  bnaub  of 

Ini.  Co.,  I  Allen,  811.    A  tranifer  of  one  llie  condition,  which  refer*  to  aUenatioa 

joint  owner  to  hie  coiJwner  baa  been  held  lo  stranger*  to  the  contnct,  and  that  tlM 

different  eawi.     The  proviilon  may  be  doe*  not.    Keney  t>.  Home  Ina.  Co.,  71 

dmply  agninit  a  tranifer  of  the  Iniarable  N.  Y.  390.    Nor  doe*  an  everatory  coth 

intereet,  and  then  nothing  leei   than   a  tract  of  sale.     Browning  v.  Home  Ina. 

complete  alienation  of  all  Ininrable  in-  Co.,71  N.  T.  608.    Nor  doea  a  lale  by  on* 

lereit  will  invalidate  the  policy.    So  tite  ootenant  to  another.     Lockwood  e.lfid- 

pnivltioo  may  be  limply  agalnit  a  Tolua-  dleeex,  ic.  Co.,  47  Conn.  G6>.    But  mo 

tary  alienation  or  againat  any  change  tn  n.  1,  rapm.    Nor  doe*  a  mortgage.    Byere 

title  or  poaaenipn,  howioever  caoeed.    A  v.  Ini.  Co.,  S5  Oliio  St.  006 ;  Canon  v.  Jef> 

tranifer  d  the  full  legal  title  wai  ooniid-  ley  aty  In*.  Co.,  48  N.  J.  L.  300,  SOG. 

«red  neceisary  in  Loy  v.  Home  lui.  Co.,  Bat  tee  Commerciil  Dnton  A«*nr.  Co.  e. 

24  Minn.  316,  and  there  wai  auch  change  Scammon,  mpra.    An  alienation  after  Iom 

inOakeev.  Mnnafactntcre'Ini.  Co.,  I'li,^  doei  not,  and  perhapa  aoch  a  tmnditiaa 

CommerclalUnion  AMur.Co.e.  Scemnion,  would  be  Invalid.    Alkan  tr.  New  Hamp. 

102  01.  46 :  Insurance  Co.  o.  Archer,  86  In*.  Co.,  53  Wia.  180.    A*  to  the  require- 

Ohio  St.  008.    A  tranifer  by  devlae  haa  ment  ibtX  the  content  of  the  cncnpany 

been  held  to  tvoiil.    Sherwood  v.  Agrlcul-  iniut  be  indoreed  nn  the  policy,  lee  Ginrd 

turn!  Ini.  Co.,  T3  N.  T.  447.    A  tranifer  by  &c.  la*.  Co.  v.  HebanI,  06  Penn.  St.  4G. 
descent  not     Geoi^a  Home  In*.  Co.  a.  (8.)  Ai)ainM  prrmita  bwoai'i^  moTn- 

Kinnier'a  Adm.,  28   Oratt  e&    But  we  p('«l  —  'nii*  condition  ti  not  broken  by  a 

Bine  a.  Woolworth,  B3  S.  T.  76.    Any  mere  temporary  abaence  from  the  prem- 

alienation  dimlniihing  the  intereit  of  llie  iae*,  but  only  by  *nch  a  permanent  lie- 

auured  in  the  preservation  of  the  property  pattnre  that  they  may  furly  be  conaidered 

wai  coniidered  luffldenl  in  Cake*  v.  Han-  unoccupied  pre miiei.    Juit  what  ia  *•!• 

ufacturcn'  In*.  Co ,  ISl  Hn*i.  104.    The  Suient  for  thU  u  a  queatian  of  fact  1b 

appointment  of  one  partner  a*  receiver  each  ciac-     Fnuklln  fire  Ina.  Co.  v. 
[528] 
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renuininit  partsen  could  lecorer  to  the  TJ.  S.ST.  Dying iuteitrnteij Dot.  Burbank 

fall  eilent  of  tbe  iudeinnit;  nuned  in  the  t>.  Rockingham  H.  F.  Ins.  Co.,  24  S.  H. 

poUc;.    HoffDMO  D.  .£taa  F.  Idb.  Co.,  82  (4  Fost.)  660;   bnt  compare  Lappiu  i>. 

N.   T.  406;   (vide  ib.  408,  409;   BuAIo  Cliarier    Oak    In*.   Co.,   68   Barb.    826. 

Steam  EDgiae  Work*  v.  Sod  Hut.  Ieu.  Olber  cases  benidea  tlioae  at  376,  to  the 

Co.,  IT  N.r.  401.409;  ShotweUir.  Jeflei^  effect  that  tbe  reatriction  apoa  auigti- 

•oa  Ing.  Co.,  fi  Bo«w.  247,  2aS ;]  Pierce  v.  meott  of  tbe  policy  applies  onlj  to  trans- 

Naahna  F.  Ins.  Co.,  60  N.  H.  297.    An  fera  before  a  los«,  are  Hellen  v.  Hamilton 

aaaigDinenL  in  bankniptcj  or  iosolrency  F.  In*.  Co.,  17  N.  Y.  600 ;  Carroll  b.  Char- 

apon  the  assured  owner's  petitioD  is  an  ter  Oak  Ini.  Co.,  38  Barb.  402;  40  Barb. 

alieoaUon  witliin  tlie  condition.    Adams  202;  Carter  u.  Humboldt  F.  Ins.  Co.,  12 

V.   Rockingliam  Hut  Ina.   Co ,  20  Me.  Iowa,  287.    And  It  bas  been  considered 

S92;  YonngD.  EagleF.  Ina.  Co„14Qr«7,  that  an   attempt  to  reetnct  a  transfer 

160.    It  itaa  been  held  otherwise  in  a  ease  of  tbe  claim  after  loss  would  be  invalid, 

vbere  the  creditors  petitioned.     BUrk-  8S  Barb.  402 :  West  Bnincli  Ins.  Co.  u. 

weatbw  v.  CleTeland  Ins.  Co.,  2  Abb.  HeUenstein,  40  Peun.  St.  289;  [AU»n  <\ 

Kepler,  96  Penn.  SL  402 ;    Stnpetski   v.  the  policy  is  aroided,  and  there  can  be  no 

TrMsatUnlic,  ftc  Ins.  Co.,  43  Mich.  373 ;  reco»ery,  even  thongl.  the  fire  was  not 

Whitney  e.  Black  Kixer  Ins.  Co..  TS  N.  Y.  caused  by  the  increased  risk,  and  though 

118i  Hemnan  c.  MerchanU'  Ina.  Co.,  Bl  by  touie  other  independent  chonge  tlie 

K.  T.  184 ;  Herrman  r.  Adriatic,  &c.  Ins.  total  risk  has  been  decreased.     Daniels  r. 

Co.,85N.Y.182iCook».ContiaenUlIns.  Equitable  Rre  Ins.  Co.,  48  Conn.  106; 

Co.,  70  Mo.6I0,s.c ;  35 Am.  Rep.  438aad  Crane  •>.  aiy  Ins.  Co.,  8  Fed.  Rep.  668. 
note;  McCluro  o.  Watertpwn  Rre  Ins.  (7.)  /B«,at™cs..  -  A  condiUon  that 

Co.,  00  Fenn.  St.  2TT ;  Ph<Dnii  Ins.  Co.  i..  the  policy  should  be  void  if  the  property 

Tucker.  B2  DL  64.  Oioaid  be  incumbered  without  «ie  wrllteo 

(4.)  At$ig»mat  of  Poiiey.  — A  nlet J t  consent  of  the  conniany  was  held  not 

Nliring  partner  tu  his  copartnera  does  broken  by  a  mechanic's  lien  placed  upon 

not  cooatitate  a  breach.    WestP-Ciliiens'  the  property.    Tlie  condition  was  held  to 

lu.  Co.,  2T  Ohio  St.  1 ;  Taxaa  Banking,  apply  only  to  incumbrances  pot  upon  the 

«c.  Co.  1^  Cohen.  4T  Tei.  406.  properly  with  the  consent  of  the  assured. 

(6.)  Tinu,  for  Pagmmt  of  Premiun.  —  since  only  as  to  Iheae  could  it  have  been 
This  condition  goe«  to  the  essence  of  the  oontempbted  that  the  consent  of  the  com- 
ooutract,  and  if  broken,  ayoida  the  con-  pany  should  he  asked.  Green  v.  Home- 
tact  both  at  law  and  in  equity,  at  the  stead  Fire  Ins.  Co.,  82  N.  Y.  617.  Comp. 
i^lioii  of  the  inenrer,  eTen  though  the  Bedmon  o.  Phnniz  Fire  Ins.  Co.,  61  Wis. 
breacbwasdoe  to  no  laolt  of  the  assured.  208.  See  fnrther.Lockwood  D.Middlesex, 
Klein  f.  Ins.  Co.,  104  U.  S.  88 ,-  Thump-  fc.  Co.,  47  Conn.  658. 
•on  ».  Ina.  Co.,  lb.  262  ;  Wheeler  v.  (S.)  Uncmditi«,alandSoUO»mer,hip.^ 
Conn.  Hot  Life  Ins.  Co.,  82  N.  Y.  B4S;  Thli  condition  has  been  held  to  be  satis- 
SnickeriMKker  Life  Ina.  Co.  v.  DieU,  62  fled  by  being  In  possession  imder  a  con- 
Ud.  16.  Ab  to  the  effect  of  war  interren-  tract  to  porchase.  Rumsey  ti.  Pbonix  las. 
■Qg,teeaiits.  Seefnrther.GirardLlfoIns.  Co.,  1  Fed.  Rep.  BOB.  See  generally  Ina  ui^ 
Car.  Mul.  Life  Ins.  Co.,  97  Penn.  Si.  16;  anee  Co.  e.  Haven.  06  U.  8.242;  Sonth- 
ColanjhtaIn».Co.».Buckley,88PBnn.St.  wick  b.  Atlantic  Ins.  Co.,  133  Mass.  467; 
M8.  DoIHrer  ■>,  Bl.  Joseph,  Ac  Ins.  Co.,  128 

(6.)  /itemune^iiiii;— IftberiskisiD-  Mass.  316;   Carson  o.  Jersey  Cily  In*. 

creased  eaaenlially  by  some  one  change.  Co.,  4S  N.  J.  L.  800. 
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New  Ramp.  Ini.  Co.,  68  Wi(.  136.1      A»  bone  v.  Cltr  Flte  Idi.  Co.,  SI  Coon.  IM; 

to  pledge  ol  poUc;,  >ee  (A)  of  thi«  note.  Norwich  &  N.  T.  T.  Co.  v.  Weatern  Hmk 

A  temporary  and  Iromateria]  expoiare  Ini.  Co.,  84  Conn.  661,  670;    Pieraa  v. 

to  the  prolilbitedbBzardi.iM>treialti]igia  Naabna  Fire  Iiu.  Co..  60  K.  H.  297.1* 

loM,  wa»  held  not  to  a»oid  ilie  policy  In  The  powen  of  agenta  to  waive   an 

Leggetc  D. £iiM  Im.  Co.,  10  Rich.  (8.  C.)  eoutrned  pretty  Uberally.    Tiele  ■>.  Ow 

202;   Hanii  r.  ColatobiaiiB  Ini.   Co.,  i  mania  Ids.   Co.,  SS  Iowa,  9;  lOaer  r. 

Ohio  St.   286;    Hynda    e.    Schenectady  Ptacuiix  Int.  Co.,  37  Wi*.  688;  eatapan 

County  Hut.  Int.  Co.,  11  N.  Y.  (1  Kem.)  282,  n.  I ;   {Conba  s.    Stirewibotr   Im. 

664;  WlUiaini  v.  S.  E.  Hut.  F.  Ids.  Co.,  Co.,  84  N.  J.  Eq.  406;  Lunranee  Co.  b. 

81    He.   219.     See    Woodbury    8t«iogi  Norton,  DO  U.  8.  2S4 ;   Alkan  *.  N.  H. 

Bmk  V.  Charier  Uak  Ini.  Co.,  81  Codh.  Ins.  Co.,  68  Wi*.  136.] 

61T,  636.    But  it  wa»  Md  otherwiae  in  ig)  The  rale  that  only  the  proxinaM 

Glen  D.LeKii,8Excli. 607.    Thequea^Mi  Ckuteof  the  loai  ia  regarded  appl!«a  M 

aeemi  to  be  very  much  one  of  cotiatrao.  fire  u  well  u  to  marine  ininrance;  oM^ 

tion.  aOE,  D.  } ;  aad  it  may  be  doubted  whtfbar 

(/)    Wainrr.  —  Conditions     may     be  any  negligence,  ereii  of  the  aaaaied  m 

wtiieA  by  the  Iniurert,  and  lUgfat  dr-  peraon,  not  amounting    to   proof  of   a 

comatancei  iiKnetimej  liave  llutl  dtect,  fVaudolent  intent  to  oonmit  or  pemit  a> 

for  iutance,  a  refuwl  to  pay  on  other  injury  within  the  policy,  wonld  prsreat  a 

groondi,  and  fkllBre  to  let  up  that  after-  recOTeiy.    Boekina  e.  People'*  Mat  F. 

ward!  relied  on.     Taylor  v.  Merdianta'  In*.  Co.,  81  N.  H.  (11   Foat.)  218,  MS 

F.Int.  Co..9Haw.  S90|Bodh>.Cfaenango  (expleiDing  Chandler  v.  Wonirater  Mot. 

County  M.  lai.  Co.,  2  CiKiut.  68 ;  Kimbalt  Ini.  Co.,  8  Ciuh.  828) ;  Johnion  v.  Beck- 

t.  HamiltoD  F.  Im.  Co..  8  Boiw.  496;  ihire  Hnt.  F.  Im.  Co.,  4  AUen,  888. 

Uoderhill  a.  Agawam  MoL  F.  Im.  Co.,  6  {k)  Efftd  cf  ptrmiUed  AMtignwiem  t/ 

Cuih.  440,  445 ;  Clark  p.  K.  E.  Hat  F.  Po^.  —  A  depmit  of  a  policy  by  way  of 

Im.  Co.,  fb.  342.  S45 ;  Pettengill  c.  Hinka,  collateral  leeurity  will  give  the  baile*  a 

9  0ray,  169, 170;  Barllett  «.  Union  Hnt  lien  on  the  ptoceeda,  without  the  nec«Mlty 

Im.  Co.,  46  He.  600 ;  Firemen'i  Ini.  Co.  of  hli  haring  an  intereU  In  the  ink^Jed- 

n.  Crandall,  S3  Ala.  fi;  Fraiicii  v.  Somer-  matter,  and  will  not  aroonet  to  a  bnaA 

Tilie  MuL  Im.  Co.,  1  Dutch.  7B;  Bath-  of thecondltionagaimtawgnmaDt    BiV 


X*   Wiaeer  and  Ettoppd.  ^The  terra  Eggletton,  BO  IT.  S.  673 ;  Thompaon  f.  In*, 

"waiver"  properly  meani  a  coment  after  Co..  104  U.  B.  362;  Georpa   Home    Ina. 

breach  to  treat  the  condition  ai  unbroken.  Co.  v.  Sifmi^i  Adm.,  28  Gratt  88 ;  Ham 

There  may  alio  be  an   eitoppel    from  >.  Citlieni'Ina.  Co.,  10  W.  Va.6Ta  ;  Equi- 

treating  a  condition  at  broken  where  the  table  Im.  Co.  p.   McCrea,  8  I«a,  641 ; 

company  before  breach  give*  the  iniored  American  Central  Im.  Co.  c.  HcCne,  ik 

remonable  ground  to  believe  a  breach  518;  Georgia  Home  Ini.  Ca  s.  Jacob*,  66 

will  not  be  taken  advantage  of,  and  the  Tei.  806 ;   Walth  ».  I»  Co.,  64  ?t  861 ; 

io«Dred  oommita  the  breach  in  reliance  Tltm  v.  Glenn  Falli  Im.  Co.,  81  N.  T. 

on  luch  repretentation,  or  where  after  410;  Robertion  b.  Metropolitan  Ina.  Ce^ 

breach  the  company  givea  Ihe  imnred  rea-  88  N.  T.  641 ;  Girard  Life  Im.  Co.  n.  Hut 

•onable  gronnd  to  believe  the  breach  will  Life  Im.  Co.,  97  Penn.  St  16;  Beane(±eK 

not  be  taken  ndvanUge  of,  and  relying  Im. Co.,  106  U.S. 856;  FianklinKtelaa. 

upon  aueh  reprmentation  the  imnred  for.  Co.  v.  Martin,  40  N.  J.  L.  668 ;  ImurMwe 

bean  to  procure  other  iniurance  or  other-  Co.  d.  Pottker,  38  Ohio  St  460;  Bokaan 

wise  •after*  detriroeot    Luniuc*  Ca  ».  Amaaofi  Im.  Co.,  51  lU.  618. 
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«tid  r.  LirerpooIftLIna.  Co^SOCal.  78;  S48i  FUnkgau  p.  Camden  Hut.  Int.  Co., 

Ellii  r.  KreutEinger,  27  Ho.  811.  1  Dutcher,  G06.    There  seema  to  have 

After  en  alignment  of  the  policj,  the  been  what  emounted  to  ■  new  iniunaee 

Mme  petMuu  remain  the  legal  parties  to  hi  Miner  c.  I^cenix  Id«.  Co.,  27  Wi«.  BBS. 

the  conCnut,  end  the  aeme  intereit  it  !□-  See  alto  Foeter  v.  Equitable  Mut.  Idi. 

eared  ai  before ;  and  a  iubeeqnent  breach  Co.,  2  Otaf ,  216,  explained  3  Allen,  36.1. 

of  c(m<fition  bj  the  aseignor,  or  alienation  Bat  see  Lycoming  Ini.  Co.  e,  Hllchell,  46 

of  hie  whole  hunrable  intei«et,  irill  defeat  Pemi.  St.  8fl7. 

the  inanranee.  It  ii  ao  held  eren  where  (if  Arbitration  Claate.  —  A  commnn 
an  aaaigament  of  the  policy  for  collateral  condition  ii  that  in  case  of  Ion  the  claim 
aecuritj  ii  made  by  conient  of  the  com-  shall  be  submitted  to  arbitralloo,  and  the 
paay.  Buffalo  Steam  Engine  Work*  b.  diitinclion  which  leeiin  to  prevail  le  tliat 
Son  Mot  Id*.  Co.,  17  N.  Y.  401 ;  State  apromiaetopaytheiamwhicharbitratora 
Hut.  F.  Id*.  Co.  e.  Roberta,  SI  Penn.  St.  ma;  award  will  prevent  a  cauae  of  action 
43S;  Birdiey  V.  C^Iy  F.  Id*.  Ca,  26  Conn,  arliingunlil  the  award,  but  a  mere  agiee- 
16&;  lllinoi*  H.  F.  in*.  Co.  e.  Fix,  &3  111.  ment  to  refer  will  not  bar  an  action. 
161.  See  aUo  the  catea  above  in  thia  Scott  t.  Avery,  6  H.  L.  C.  811 ;  Roper  a. 
note  on  mortgaged  premiie*.  But  tee  Lendon,  1  El.  &E1.  82&;  Elliot  v.  Royal 
Follard  o.  Someraet  Mut.  In*.  Co.,  42  Eich.  Aea.  Co.,  L.  R.  2  Ex.  287;  [Ed- 
He.  221,  and  4B  N.  B.  27,  infra.  So  the  wardu  b.  Aberayron,  Sx.  Soc,  1  Q.  B.  D. 
Miignor remain*  the  tniured,  and  it  i*  hi*  663;  Gorman  d.  Hand  in  Hand  Ini.  Co., 
iDierett  only  that  U  covered,  after  an  in-  11  Ir.  R.  C.  L.  234 ;)  Rowe  d.  WUliami,  97 
doreenient,  "in  case  of  low,  pay  the  Mrn.  16S;  Smiih  r.  B.  C.  &  M.  R.  R.. 
•moant  to  A.  B.,"  aaaented  to  by  the  86  N.  H.  45B,  487 ;  Hunt  i>.  LitchOeld,  80 
inioren,  even  if  the  assignee  be  allowed  M.  Y.  877 ;  and  man;  other  caeei.  But 
to  sue  in  hit  own  name,  as  he  is  In  Mas-  tee  an  article  on  Arbttiation  Clatlse*, 
aachusetts.  Fo^  v.  Hiddleiex  Hut.  Int.  3  Am.  Law  Rev.  249. 
Co.,  lOCnah.  887, 346;  M  in  turn  d.  Han  u-  (i|  Af^'tiXunit  D/£ass.  — Thelechnical 
factuvra'  In*.  Co.,  10  Gray,  GOl,  600;  rules  of  marine  insniance,  snch  as  deduc- 
Edee  d.  Hamilton  Mot.  Int.  Co.,  3  Allen,  tlo»  of  new  for  old,  are  not  applied  to  In- 
882;  Bate*  e.  Equitable  In*.  Co.,  10  WalL  snraoce  against  fire;  the  rale  i*  Indem- 
83,38.  See  Pollard  v.  Somerset  Ins.  Co..  nit;,  Brinle;  n.  National  In*.  Co.,  11 
42  He- 221,228;  Bamet  r.  Union  In*.  Co.,  Met.  196;  although  the  rule  rausaprozimi 
45  N.  H.  21,  27  (citing  a  ca*e  overrnled  tpeetalar  is  applied  in  eetlmating  the 
in  l7  N.  r.  401,  npni) ;  Pierce  e.  Nashua  amouDt  for  which  the  insurers  are  liable, 
Ins.  Ca,  M  N.  H.  297.  Compare  Bayle*  as  well  as  In  determining  whether  thef 
F.  Hillsborough  Ins.  Co.,  8  Dutch.  168.  are  liable  at  alL  Si^ira  Ig),  in  this  note; 
Butwhen  what  is  called  an  assignment  of  HtUier  d.  Alleghany  Connt;  Mut.  In*, 
tbe  policy  is  made  in  eoosideration  of  a  Co.,  8  (Barr)  Penn.  St.  4T0,  commented 
lelum  of  premium,  at  the  same  time  with  on  b;  Case  d.  Hartford  F.  Ins.  Co.,  13  HI. 
a  tranefbr  (rf  tlie  subject-matter  insured,  676.  If  property  insured  at  lest  than  it* 
and  tbe  intarera  assent  to  the  trantaction,  value  it  partly  destroyed,  the  astnred  I* 
and  aurrender  the  old  depotit  note  and  to  be  paid  bit  whole  lo**,  if  it  doei  not 
receive  a  new  one  in  place  of  it,  there  is  exceed  the  amount  Inanred.  Trull  u. 
an  en^re  change  in  the  contract,  party,  Roibury  Mut.  F.  Ins.  Co.,  8  Cuah.  263, 
and  interest  Inaured,  and  a  new  Insurance  267 ;  Underhill  v.  Agawam  Mat.  F.  Int. 
with  tbe  assignee  on  his  interest  is  sub-  Co.,  6  Cuth.  440;  MiiiiBiippt  Hnt.  In*, 
tlitnted  for  that  pretioosly  in  force.  Fogg  Co.  v.  Ingram,  84  Mist.  216.  When  tba 
v.  Hiddletez  Mat.  Ins.  Co.,  10  Cosh.  837,  insurers  reserve  the  option  of  rebuilding 
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in  cue  of  loM  and  elect  to  do  m,  thia  policy  into  ■  bailding  contnct,  and  tbi 

bUo  ha*  been  treated  ■■  no  more  than  iniuren'liabilitrfbra  breachofit  iihdl 

the  payment  at  a  partial  lou,  learing  the  not  to  be  measured  by  the  amoimt  of  in- 

intnren  liable  to  the  extent  of  the  leiidue  lorance  named  in  the  policy.    Moit^  >. 

of  the  sum  iniured  above  the  cxpenge  of  Irving  Fin  Ins.  Co.,  3S  N.  T.  4S9;  Beik 

rebuilding  in  case  of  ■  second  Are.    Tmll  v.  Home  Ina.  Co.,  S6  N.  T.  62S. 
D.  Koibury  Mut.  F.  Ini.  Co.,  3  Cuah.  263.  A»  to  apportionment  of  double  iDinr 

See  Haikina  v.  Hamilton  Mut.  loi.  Co.,  G  ance,  compare  Haley  v.  Dorcbatlei  Uut. 

Gray,  432.    But  in  New  York  Hie  election  Ina.  Co.,  12  Gray,  MS;  Aablaud  HnL 

to  rebuild  baa  been  aaid  to  convert  the  Ina.  Co.  p.  Booaiager,  10  Ohio  Bt  10. 
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PART   VI. 

OP  THE  LAW  CONCERNING  REAL  PROPERTY. 


LECTURE  LL 


OP  THE  FOUNDATION  OP  TITLE  TO   LAND. 

In  passing  from  the  subject  of  personal  to  tbat  of  real  prop- 
er^, the  student  will  immediately  perceive  that  the  latter  is  gov- 
erned by  rules  of  a  distinct  and  peculiar  character.  The  law 
concerning  real  property  forms  a  technical  and  very  artificial  sys- 
tem ;  and  though  it  has  felt  the  inSuenoe  of  the  free  and  commeiv 
cial  spirit  of  modern  ages,  it  is  still  very  much  under  the  control 
of  principles  deiived  from  the  feudal  policy.  We  have  either 
never  introduced  into  the  juriapradence  of  this  country,  or  we 
have,  in  the  course  of  improvements  upon  our  municipal  law, 
abolished  all  the  essential  badges  of  the  law  of  feuds ;  but  the 
deep  traces  of  that  policy  are  visible  in  eveiy  part  of  the  doctrine 
of  real  estates,  and  the  technical  language,  and  many  of  the  tech- 
nical rules  and  fictions  of  that  system,  are  still  retained. 

0.)   Qovemment   Orantt.  —  It  is  a  fundamental  principle  in 
the  English  law,  derived  from  the  maxima  of  the  feudal  tenures, 
that  the  king  was  the  original  proprietor,  or  lord  paramount 
of  all  the  land  in  the  kingdom,  and  the  true  and  only 
lonroe  of  title,  (a)     In  this  country  we  have  *  adopted    *  378 

(a)  8  BL  Comni.  51,  63,  69,  86,  106.  Sir  WlUiam  BUckilone,  Id  hli  (Aapter  on 
prupcfly  in  gcnonl,  Coram,  ii.  c  1  (and  which,  for  clennwM  *nd  accumcj,  u  well 
•1  for  the  elegance  of  itt  it;le,  remitint  nnrlTallPd),  conaiden  prior  occupancr  to  be 
the  foDndation  of  title  to  propertj ;  *nil  tliat  when  the  occapnnt  became  unwilling  or 
incapable  to  continue  hii  occnpancy,  the  diBposilion  of  property  hf  sale,  hy  will,  and 
bj  the  law  of  iiicceawon*  and  inheritance,  waa  dictated  bf  mutual  conTcntence,  and 
Um  peace  and  lutarMt*  of  ciril  tociety,  and  reats  for  ita  foandntion  on  manlcipal  IkW. 

[588] 


..Cooglc 


•  878  OP  REAL  PBOPEETI.  [PAET   TI. 

the  same  principle,  and  applied  it  to  our  republican  govern- 
inenta ;  (a)  and  it  is  a  settled  and  fundamental  doctrine  with  us, 
that  all  valid  individual  title  to  land  within  the  United  States  Li 
derived  from  the  grant  of  our  own  local  governments,  or  from 
tliat  of  the  United  Statea,  or  from  the  crown,  or  royal  chartered 
governments  establiahed  here  prior  to  the  Revolution.  This  was 
the  doctrine  declared  in  New  York,  in  the  case  of  Jacki(m  r. 
Ingraham,  (6)  and  it  was  held  to  be  a  settled  rule,  that  the  courts 

Sir  Francia  Palgrave  layi  that  the  pracHcal  esMbliihment  oT  Ilie  theorj  that  tbe 
king  wai  tha  ori^nal  proprietor  ot  sli  the  lands  In  the  kingdom  wni  to  be  atlribnled 
to  the  conitsnt  working  of  tlie  crowo  lawyers,  who  always  prpsumed  that  the  land 
was  held  bj  feadal  tenure,  until  llie  contrary  could  be  shown.  Rise  and  Progn^sa  of 
tlie  English  Commonwealth,  i.  ()84.  The  same  principle  of  Teudal  lennre  preTaila  in 
Scotland.  Bell's  Prin.  of  the  Law  of  Scotland,  tec  676.  [This  subject  has  receivrd 
new  light  (ram  historical  iarettigations  since  the  author  wrote.  It  will  be  found 
dJMUwed  in  a  note  to  the  ncit  volume.] 

(a)  Tlie  Revised  Constitution  of  New  Tork,  of  1840,  declare*  that  the  people,  !■ 
tlieir  right  of  sovereignty,  are  deemed  to  poiveas  tlie  original  and  taltitnsle  property 
in  and  to  all  lands  within  the  jurisdictioa  of  tlie  atnte:  and  that  all  lands,  the  title  to 
which  fails  from  a  delect  of  heirs,  reverts  or  egcheiits  to  the  people.     Art.  1,  sec.  IL 

{b)  4  Johns.  108 ;  Jadtson  v.  Watert,  12  id.  9U6,  a.  p.  By  tbe  N.  T.  Reviwd  Sta^ 
Btes,  3d  ed.  11.  p.  2,  sec.  1,  the  people  are  declnred  to  possess  the  original  and  nitim.ile 
property  In  and  to  all  lands  within  the  jurisdiction  of  the  stale.  It  was  declared  by 
MAtute  in  Connecticut,  in  1718,  that  no  title  to  lands  was  valid,  nnless  derived  friiin 
the  Governor  and  Company  of  the  colony.  Revised  Statalea  of  Connectiot,  )T84, 
118,  In  the  daboralely  discoseed  case  of  De  Amiaa  u.  Mayor,  kc.,  ai  Seti  Orleans, 
S  La.  132,  it  was  admiUed  to  h&ve  been  uniformly  the  practice  of  all  tlie  Europeao 
nacioni  having  colonial  eilAblishments  and  dominion  In  America,  to  consider  th« 
unappropriated,  lands  occupied  by  mvage  tribes,  and  obtained  from  them  by  conqocM 
or  purchase,  to  be  crown  lands,  and  capable  of  a  valid  alienation,  by  sale  or  gift  b^ 
the  sovereign,  and  by  him  only.  No  valid  title  could  be  acquired  without  letlen 
patent  from  the  king.  See  ib.  18S,  196-197,  206,  21.%  216,  But  It  is  said  thst  pot^ 
chases  made  it  Indian  treaties,  under  the  competent  sanction  of  the  government  of 
Hie  United  States,  vest  a  valid  title  in  the  purchuer,  without  any  patent.  Baldwin,  J.. 
in  Mitchell  n.  United  States,  9  Peters,  746,  756,  7G7.  This  opinion  ia,  however,  ao 
contrary  to  the  previous  authorities  on  the  subject,  that  1  should  apprehend  It  wonld 
be  proper  for  further  consideration.  The  law,  however,  seems  to  be  considered  as 
settled,  that  purchases  made  at  Indian  treaties,  with  the  approbation  of  the  govern- 
Tnent  agent,  carry  a  valid  title  without  the  necessity  of  a  patent  tnm  the  Dni(t4 
States,    Coleman  d.  Doe,4  Smede*  &  M,  40. 

In  the  English  law  it  has  aliivays  been  considered  a  fnndamental  principle,  tliat 
the  kinjc,  by  his  prerogntive,  was  entitled  to  alt  mines  of  gold  and  silver,  whellier  hi 
lands  belonging  to  the  crown  or  in  a  subjei:!.  Lord  Cuke  says  that  the  king  has  no 
such  right,  by  virtue  of  his  prerogstive,  in  any  ntlier  metals  than  gold  and  lilver,  for 
those  metals  slonp  sre  requisite  for  the  coining  of  money  for  the  use  of  hia  lubjecla. 
2  Inst  677, 678.  In  the  great  Case  of  Mines,  in  the  Exchequer  (Plowd.  310, 338),  it 
was  resolved,  by  a  itiiuority  of  the  twelve  judges,  that  if  the  mine,  in  the  lands  of  • 
subject,  was  of  copper,  tin,  lead,  or  Iron,  and  had  gold  or  rilver  InlemiiTeiL  tbotigh 
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could  not  take  notice  of  aoy  title  to  land  not  derivecl  ft'om  out 
own  state  or  colonial  government,  and  dniy  verified  by  patent. 
This  waa  also  a  fundamental  principle  in  the  colonial  jurispru- 
dence.   AM  titles  to  land  passed  to  individuals  from  the  crown, 

«f  let*  Talne  th&n  the  buer  mettits,  the  whole  mine  belonged  to  the  crawn,  becanae 
Uie  nobler  metal  attr&cted  to  it  the  leaa  raluable,  and  the  king  could  not  hoid  jornlly 
with  tlie  gubject,  and  coniequentlj  he  took  the  whole.  The  minoritj  of  the  judt[ef. 
and  Plowden  hiiUHir,  diuenled  from  thU  severe  and  unreMonable  doctrioe,  anil  it 
wai  corrected  by  the  itatulei  of  1  Wm.  &  Mary,  c.  30.  and  6  Wm.  t  Muj,  c  0,  wlildi 
declared  tliat  no  mine  of  copper,  tin,  lead,  or  iron  ihould  be  adjudged  a  roj'al  mine, 
though  gold  or  (ilrer  might  be  extracted  from  it ;  but  the  crown  wai  allowed  to  lake 
tlie  proceedi  of  the  mine  in  luch  caies,  provided  that  the  king  paid  the  owner  williin 
tliirtj  d»y»  after  the  ore  abould  bave  been  extracted  and  raised,  at  certain  ipedfled 

The  ttatute  law  of  New  York  haa  aaserted  the  right  of  the  atate,  aa  aovereign 
orer  minea.to  the  extent  of  the  Englinh  atatmea,  and  with  mure  definite  limit*.  The 
prorUiun  in  the  H  Y.  R.  S.  3d  ed  L  822,  ia  that  alt  minea  of  gold  and  nfmr  digcovered 
or  hereafter  to  be  diaco'ered  in  this  atate,  belong  to  the  people  in  their  right  of 
•nrereignlf  :  and  alio  alt  mines  of  other  metala  On  landi  owned  by  peraona  not  citizen* 
of  any  of  the  Dniled  States ;  and  alto  nil  mines  of  other  metals  discovered  on  landa 
owned  by  a  citizen  of  any  of  the  United  Slates,  the  ore  of  which,  upon  an  average, 
■hall  contain  teas  than  two  efjual  third  parts  in  value  of  copper,  tin,  iron,  and  lead,  or 
any  of  those  metals  i  alio,  all  mines  and  all  minerals  and  fosaiis  diauovered  npon 
lands  belonging  to  the  people  of  the  atate,  shall  be  the  properly  of  the  people.  But 
all  mines,  of  whatever  deacriplion,  other  than  mines  of  gold  and  silver,  discovered 
opon  any  lands  owned  by  a  citiien  of  any  of  the  United  Stales,  the  ore  of  which, 
upon  an  average,  shall  contain  two  equal  third  parta  or  more  in  value  of  capper, 
tin,  iron,  and  lead,  or  any  of  thoae  metals,  thall  belong  to  the  owner  of  aach  land. 
K.  Y.  K.  S.  3d  ed.  i.  3'i2.  The  statute  contains  some  qQaliScaCions  in  favor  gf  the 
diacoverer  of  mine*. 

What  is  the  law  of  the  other  states  on  the  subject  of  royal  minea  I  am  not  able  to 
•ay,  though  it  ia  to  be  presumed  that  the  exception  of  minea  of  fiold  and  silver  is  the 
uaoal  formula  in  all  government  paienia  and  grants  by  tlie  United  States,  as  well  aa 
by  the  several  States. 

Mr.  Justice  CUyton  of  Georgia,  In  the  case  of  The  State  of  Georgia  b.  Canatoo,  a 
Cherokee  Indian,  brought  up  on  habrat  arqiut  (reported  in  the  Natiansi  Intelligencer 
of  October  24,  1848),  held,  that  the  right  and  title  to  land  included  a  right  to  alt  the 
minea  and  niinerals  ilierein,  unless  lliey  were  separated  from  liie  lands  by  posiiivo 
grant  or  exception ;  and  that  if  the  state  made  a  graut  of  public  lands  to  an  individual, 
without  any  exception  of  minea  and  minerals,  the  mines  and  minerals  wonld  pasE<  In 
the  grantee  as  pnrtand  parcel  of  Uie  land;  and  that  the  Cherokee  Indians  hud  n  Hglit 
111  dig  and  take  sway  gold  and  silver  from  the  lands  in  their  reserves,  or  lands  n.'t 
called  to  the  state,  and  were  not  amenable  in  treapaas  for  so  doing,  inasmuch  as  liiey 
liad  aa  good  a  right  to  the  nse  of  the  mines  sod  minerals  aa  to  the  use  of  the  land  and 
its  products  In  any  other  reBpe<:t :  that  they  were  lawful  oi^cnpsnts,  not  clisrgeahle 
with  waste  ;  for  the  right  of  the  state  wu  a  right  of  preemption  only,  and  never  con- 
udered  oiberwise  by  the  government  of  Great  Britain,  wlien  it  claimed  and  exercised 
dominion  over  this  conntry,  nor  by  our  own  government,  which  sacceeded  to  the 
Britiah  powers. 

[5^5] 


inyGoogIc 


•  379  OF  EEAL  PROPERTY.  [PAKT   TI. 

through  the  colonial  corporations,  and  the  colonial  or  proprietary 
authorities,  (o)  Even  with  respect  to  the  Indian  reservation 
lant)»,  of  which  they  still  retain  the  occtipancy,  the  validity  of  a 
patent  has  not  hitherto  been  permitt-ed  to  be  drawn  in  question 
iji  a  suit  between  citizens  of  the  state,  under  the  pretext  that  the 
IndiHn  right  and  title,  as  original  lords  of  the  soil,  had  not  been 
extinguished,  (d)  It  was  also  declared,  in  Fletcher  v.  Peck,  (e) 
to  be  the  opinion  of  the  Supreme  Court  of  the  United  States* 
that  the  nature  of  the  Indian  title  to  lands  lying  within  the 
territorial  limits  of  a  state,  though  entitled  to  be  resiwcted  by 
all  courts  until  it  be  legitimately  extinguished,  was  not  such 
as  to  be  absolutely  repugnant  to  a  seisin  in  fee  on  the  part 
of  the  government  within  whose  jurisdiction  the  lands  are  situ- 
ated. (/) 

•  379        "  (2.)   Title  by  Dtaeovery.  —  The  history  and  gronnds  of 

the  claims  of  the  European  governments  and  of  the  United 
States  to  the  lands  on  this  continent,  nnd  to  dominion  over 
the  Indian  tribes,  have  been  since  more  lai^ely  and  fully  con- 
sidered. In  discussing  the  riglits  and  consequences  attached  by 
the  international  law  of  Europe  to  prior  discoverj-,  it  was  stated 
in  Johnson  v.  M'lntonh,  (a)  as  an  historical  fact,  that  on  the 
discovery  of  this  continent  by  the  nations  of  Europe,  the  dis- 
covery was  considered  to  have  given  to  the  government  by  whose 

(c)  Dr.  Arnnid,  in  hia  Ilutorj  of  Rome,  J.  2BT-2TO,  conililers  it  to  hmre  been  a 
general  |)rini.-iple  in  tlie  ancivnt  utatei  of  Greece  sni  Italy,  that  all  property  in  land 
wn!  deriTed  froni  the  government  by  allotmeiit  lo  iniliTiduals  in  abaotute  right. 
Conqnered  lands  were  won  for  the  »tate,  and  not  for  inillridunla.  That  portion  whid) 
iraa  atiigned  to  individual*  they  took  abtidntely,  but  llie  gi-MI  man  of  the  landi  wai 
Wa  M  the  demeane  of  the  state,  and  tlie  occupiers  of  it  Iteld  nnly  by  a  pTeouion* 

[li)  Jitclrion  v.  Hudaon,  8  Johns.  STS.  It  is  jiidlcinlly  lettled  in  Kentncky  and 
Ohio,  and  in  tlie  Supreme  Coart  of  the  United  States,  that  a  patent  fbr  land  conTeya 
the  legal  title,  but  tearea  all  equities  open ;  and  tiie  couria  go  behind  the  pnleni  for 
lauds,  and  examine  the  equity  of  the  title.     Brush  n.  Ware,  15  Peier*,  QS. 

(t)  6  Crunch,  87. 

[/)  Thia  was  the  language  of  a  majority  of  the  conrt  in  the  case  of  Fletcher  v. 
Peck.  It  was  a  mere  naked  declaration,  without  any  dlscuuion  or  reasoning  by  tb« 
court  in  support  of  it ;  but  Judge  Jobnaon,  In  the  aeparate  opinion  whicb  he  deli t- 
ered,  did  not  concnr  In  the  doctrine.  He  held  that  the  Indian  natloni  were  absolate 
proprietor!  of  the  soil,  and  that  practically,  and  in  casea  unaffected  by  particalu- 
treatiea,  the  reatrictiona  upon  the  right  or  aoil  in  the  Indians  amounted  only  to  kti 
exclusion  of  all  competitors  from  the  market,  and  a  preemptive  right  to  acquin  •  tern 
simple  by  purchase  when  the  proprletcra  should  be  pleased  to  nU. 

(a)  8  Wliealon,  613. 
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sabjacts  or  authority  it  was  made  a  title  to  the  country,  and  the 
sole  right  of  acquiring  the  soil  from  the  natives,  as  against  all 
other  European  powers.  Each  nation  claimed  the  right  to  reg< 
ulate  for  itself,  in  exclusion  of  all  others,  the  relation  which  was 
to  finbsist  hetween  the  discoverer  and  the  Indians.  Thitt  relation 
necessarily  impaii-ed,  to  a  considerable  degree,  the  nghta  of  the 
original  inliabitnnte,  and  an  ascendency  was  asserted  in  con- 
sequence  of  the  ituperior  genius  of  the  Eui-opeans,  founded  on 
civilization  and  Christianity,  and  of  their  superiority  in  the  means 
and  in  the  art  of  war.  The  European  nations  which  lespectively 
established  colonies  in  America,  assumed  the  ultimate  dominion  to 
be  in  themselves,  and  claimed  the  exclusive  right  to  grant  a  title 
to  the  soil,  subject  only  to  the  Indian  right  of  occupancy.  The 
natives  were  admitted  to  be  the  rightful  occupants  of  the  soil, 
with  a  legal  as  well  as  just  claim  to  retain  possesBion  of  it  and 
to  use  it  according  to  their  own  discretion,  though  not  to  dispose 
of  the  soil  at  their  own  will,  except  to  the  government  claiming 
the  right  of  preemption.  The  practice  of  Spain,  (6) 
France,  Holland,  and  England,  •proved  the  very  general  •380 
recognition  of  the  claim  and  title  to  American  territories 
g^ven  by  discovery.  The  United  States  adopted  the  same  princi- 
ple, and  their  exclusive  right  to  extinguish  the  Indian  title  by 
purchase  or  conquest,  and  to  grant  the  soil,  and  exercise  such  a 
degree  of  sovereignty  as  circumstances  required,  has  never  been 
judicially  questioned,  (a)     The  rights  of  the  British  government 

(b)  B7  tbelawaof  Spidii,paiii(nilar  portfcnitof  the  Mil  at  LoaiifftDft  wen  ftllotted 
to  tin  ladiuu.  Bud  care  wm  taken  to  make  the  acqaisitions  valuable,  hj  preTenting 
the  intnuionot  while  lettler*.  The  lawiof  the  Indies  directed  that  when  the  IndUni 
IcaTC  up  their  Undi  to  the  whiles,  others  should  be  astigned  to  them ;  and  tlie  lands 
allotted  10  the  Indian  tribe*  b7  the  Spanish  officers,  in  pursuance  of  tlie  laws  of  the 
ludiea,  wera  given  lo  them  in  complete  ownership,  equally  as  if  they  were  held  under 
a  comcdete  grant  But  a»  the  Indian*  were  conifdered  in  a  »tate  of  papiUge,  the 
aathority  of  the  public  offli^en,  who  were  L-oii*tituted  their  gnardiani,  wa«  necenarj 
to  a  valid  alienation  of  their  property.  Recop.  de  In*  India*,  cited  h;  Forler,  J.,  in 
18  Uartin,  3&T-359,  who  ipeak*  most  lib«rall;  of  the  humane  potlej  and  justice  of 
the  Spanish  law*  in  relalion  to  the  Indian  tribe*.  See  also  translation*  ttam  the 
BeoopUadon  de  Leye*  de  las  India*,  in  While's  new  Recopllaclon,  ii.  M,  41,  CQ,  95, 
which  *haw  the  anxioii*  and  paternal  care  with  which  the  Spanlth  laws  guarded  the 
Indiaoi  from  abase  and  fraud. 

(a)  A*  early  a*  1782,  the  American  AUnlster,  Mr,  Jay,  told  tlie  Spanish  Hiniiter, 
Count  d'Aranda,  that  our  right  to  ttie  territories  of  the  Indian  nations  comprehended 
within  the  oolonial  chartered  llmltswas  a  question  to  be  discnued  and  settled  between 
■s  and  tbe  Indian* ;  that  we  cUlm  the  right  of  prttmptien  with  rttpect  to  tbem,  and 
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within  the  limits  of  the  British  oolonies  pasaed  to  the  United 
Statea  by  the  force  and  effect  of  the  act  of  iadejjendence ;  and 
the  uniform  assertion  of  those  rights  hy  the  crown,  by  the  colonial 
goveinmentB,  by  the  individual  states,  and  by  the  Union,  is,  no 
doubt,  incompatible  with  an  absolute  title  in  the  Indians.  That 
title  haa  lieeo  obliged  to  yield  to  the  combined  inSueoce  which 
military,  intellectual,  and  moral  power  gave  to  the  claim  of  the 
European  emigrants.  (&) 

(3.)  Qualified  Indian  Riffhts.  —  This  assumed  but  qualified 
dominion  over  the  Indian  tribes,  regarding  them  as  enjojing  no 
higher  title  to  the  soil  than  that  founded  on  simple  occupancy, 
and  to  be  incompetent  to  transfer  their  title  to  any  otiier  power 
than  the  govei-nment  which  claims  the  jurisdiction  of  their  ter- 
ritory liy  right  of  discovety,  arose,  in  a  gi'eat  degree,  fi-om  the 
necessity  of  the  case.  To  leave  the  Indians  in  possession  of  the 
country,  was  to  leave  the  country  a  wilderness ;  and  to  govern 
them  as  a  distinct  people,  or  to  mix  with  them,  and  admit  theta 
to  an  intercommunity  of  privileges,  was  impossible  under  the 
circumstances  of  their  relutive  condition.    The  peculiar  character 

and  habits  of  the  Indian  nations  rendered  them  incapable 
*  381    *  of  sustaining  any  other  relation  with  the  whites  than  that 

of  dependence  and  pupilage.    There  was  no  other  way  of 
dealing  with  them  tliaa  that  of  keeping  them  sepai-ate,  subordi- 

tlie  Krereltjnlg  wirh  respecl  to  all  olher  oatiuiu.  Life  and  Writings  of  John  Jaf, 
li.  474.  Tlie  Inillana  in  (he  Northwett  Territorj  at  the  United  Sutei  did  not  eoocot 
in  an;  incli  logic,  for  tli«  delegHtei  uf  tbe  confederate  nations  who  nwt  in  coaneil 
ths  American  coinmiulonen  at  Sindiuky,  in  1T9.1,  to  attempt  the  negotiation  at  a 
peace,  declared  tlial  tlie;  liad  never  jielded  to  or  agreed  with  llie  king  of  England 
or  the  United  Slatei  lo  lurrender  any  exGliuIre  right  of  prMinption,  and  tliat  tbe^ 
cooiider  themielvea  five  to  make  any  bargain  or  ceMioo  of  Undi  wheneTer  and  to 
wiiomiDeTer  thej  pleased. 

(b)  The  right  of  iitcorery  wai  not  Teoognlied  in  Clie  Roman  law.  It  i>  in  imper- 
fect title  unlei*  followed  by  oocupation,  and  unleu  the  intention  of  the  goTereign  or 
state  to  take  poaseaiion  be  declared  or  maile  known  to  the  world.  Vattel,  h.  1,  c.  18, 
•ec.  207,  208  ;  Martens's  Precis.  37  ;  Kliiber,  Droit  des  Gens  Modemcs  de  I'Europe, 
•ec.  126.  Tliil  is  the  language  of  the  modern  diplomatists  and  pubiiciiti.  on  the  part 
of  England,  Spain,  Riisiia,  and  the  United  Sutes.  Mere  transient  discorery  amouota 
to  nothing,  tinleH  followed  in  a  reuonable  time  by  occupation  and  setlienient,  roore 
or  less  permanent,  tinder  llie  sant'tion  of  tlie  state.  In  the  disputes  and  diicuasiooi 
between  the  Britiili  government  and  Spain,  in  IT90,  relative  to  Noolka  Sonnd,  oti  tli« 
Donhweit  coast  of  Ameiica,  the  former  clatoMd  ai  an  indisputable  right  tlie  posa«a*Ioti 
of  euL-h  eitabligbmenti  as  thej  abonld  form,  with  the  consent  of  the  native*  of  tba 
country,  not  prerioiuty  occupied  by  any  of  the  EuropMD  utiona.  8eeOrMoho«'a 
lliiiory  of  Oregon  and  Califbraia,  4th  ed.  201. 
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nate,  and  dependent,  with  a  guardian  care  thrown  around  them 
for  their  protection,  (a)  The  rule  that  the  Indian  title  was  subor- 
dinate to  the  absolute,  ultimate  title  of  the  government  of  the 
European  colonists,  and  that  the  Indians  were  to  be  considered  as 
occupants,  and  entitled  to  protection  in  peace  in  that  character 
only,  and  incapable  of  transferring  their  right  to  others,  was  the 
best  one  that  could  be  adopted  with  safety.  The  weak  and  help- 
less condition  in  which  we  found  the  Indians,  and  the  immeasur^ 
able  superiority  of  their  civilized  neighbors,  would  not  admit  of 
the  application  of  any  more  liberal  and  equal  doctrine  to  the  case 
of  Indian  lands  and  contracts.  It  was  founded  on  the  pretension 
of  converting  the  discovery  of  the  country  into  a  conquest;  and 
it  is  now  too  late  to  draw  into  discussion  the  validity  of  that  pre- 
tension, or  the  restriction  which  it  imposes.  It  is  established  by 
numerous  compacts,  treaties,  laws,  and  ordinances,  and  founded 
on  immemorial  usage.  The  country  has  been  colonized  and 
Nettled,  and  is  now  held  by  that  title.  It  is  the  law  of  the  land, 
and  no  court  of  justice  can  permit  the  right  to  be  disturbed  by 
speculative  reasonings  on  abstract  rights. 

This  is  the  view  of  the  subject  which  was  taken  by  the  Supreme 
Court,  in  the  elaborate  opinion  to  which  I  have  referred.  The 
same  court  has  since  been  repeatedly  called  upon  to  discuss  and 
decide  great  questions  concerning  Indian  rights  and  title ;  and 
the  subject  has  of  late  become  exceedingly  grave  and  momentous, 
afifecting  the  faith  and  character,  if  not  the  tranquillity  and  safety, 
of  the  government  of  the  United  States. 

In  the  case  of  Cherokee  Nation  v.  State  of  Georgia,  (6)  it  was 
held  by  a  majority  of  the  court  that  the  Cherokee  nation 
of  Indians,  dwelling  within  the  jurisdictional  limits  of  *  the  *  382 
United  States,  was  not  a  foreign  %tate  in  the  sense  in  which 
tlie  term  is  used  in  the  Constitution,  nor  entitled  as  such  to 
proceed  in  that  court  gainst  the  State  of  Georgia.  But  it  was 
admitted  that  the  Clierokees  were  a  state,  or  distinct  political 
society,  capable  of  managing  its  own  affiiirs,  and  governing  it-^lf, 
and  that  they  had  uniformly  been  treated  as  such  since  the  settle- 
ment of  our  country.     The  numerous  treaties  made  with  them  by 

{a)  It  WH  shoirn  in  the  cNfe  of  MiCc1i«ll  e.  United  SUte»,  9  Peten,  740,  that  it  wm 
part  of  the  goTemor's  oath  in  the  Spaniih  colonic*,  as  preiuiibed  by  the  lawi  of  the 
Indies,  (lot  he  Ooidd  lake  eart  of  tlie  uW/brg,  iacrtat,  onJ  prvttdiim  of  At  Itidim*. 

{b)  JtaoMTj  Term,  1831,  6  Feten,  1. 
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the  United  States  recognize  them  as  a  people  capable  of  maintun- 
ing  the  relatious  of  peace  and  war,  and  responsible  in  their  political 
capacity.  Their  relation  to  the  United  States  was  nevertheless 
peculiar.  They  were  domestic  dependent  nations,  and  their  rela- 
tion to  us  resembled  that  of  a  ward  to  hta  guardian ;  and  tbey 
had  an  unquestionable  right  to  the  lands  they  occupied,  until  tliat 
right  should  he  extinguished  by  a  voluntary  cession  to  our  gov- 
ernment. The  subject  was  again  brought  forward,  and  the  great 
points  which  it  involved  reasoned  upon  and  judicially  determined, 
in  the  case  of  Worcester  v.  State  of  Georgia,  (a)  which  was  another 
case  arising  out  of  the  operation  of  the  laws  of  Georgia. 

The  legislature  of  that  state,  in  the  years  1828, 1829,  and  1830. 
passed  several  penal  statutes  in  reference  to  the  Cherokee  nation 
and  territory.  The  purpose  and  effect  of  those  laws  were,  to 
demolish  the  Cherokee  government  and  institutions,  and  annihi- 
late their  political  existence  as  a  nation,  and  to  divide  their 
territory  among  the  adjoining  counties  in  Georgia,  and  extend 
the  civil  and  criminal  law  of  the  state  over  the  Indian  territory. 
Those  laws  dealt  with  them  as  if  they  were  alike  destitute  of 
civil  and  political  privileges,  and  were  mere  tenants  at  sufferance, 
without  any  interest  in  the  soil  on  which  they  dwelt,  and  which 
had  been  uninterruptedly  claimed  and  enjoyed  by  them  and  their 
ancestors  as  a  nation  from  time  immemorial.  Their  lands  had 
been  guaranteed  to  them  as  a  nation,  and  the  protection  of  the 
TJnitfid  States  pledged  to  them  in  their  national  capacity ;  and 

their '  existence,   competence,   and    rights,   as   a    distinct 
*  S83   political  *  society,  recognized,  by  treaties  made  with  them 

in  the  years  1785,  1791,  1798,  1805,  1806, 1816,  1817,  and 
1819,  hy  the  government  of  the  United  States,  under  all  the 
forms  and  solemnities  of  treaty  compacts.  The  statutes  of  Georgia, 
nevertheless,  prohibited  the  Gherokees,  under  highly  penal  sanc- 
tions, from  the  exercise  within  the  territory  they  so  occupied,  of 
any  political  power  whatever,  legislative,  executive,  or  judicial. 
They  were  declared  not  to  be  competent  witnesses  in  any  court 
of  the  state  to  which  a  white  person  might  be  a  party,  unlen 
such  white  person  resided  in  the  Cherokee  nation ;  and  they 
were  also  declared  to  be  incompetent  to  contract  with  any  white 
person.  Their  territory  was  divided  into  sections,  and  directed 
(n|  6  Peien,  615.  [This  wu  the  Tie*  Ukeo  in  »  report  oo  the  effect  of  tfae  XIT. 
Amendment  referred  to  in  a  note  to  led.  xxr.] 
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to  be  surveyed  and  subdiTided  into  districts,  Bod  disposed  of  hy 
lottery  among  the  citizens  of  Georgia.  Their  gold  mines  were 
taken  possession  of  by  force,  and  the  use  of  them  by  the  Indiana 
prohibited.  They  were,  however,  declared  to  be  protected  in 
the  possession  of  their  improvements,  until  the  legiilature  should 
enact  to  the  contrary,  or  the  Indians  should  voluntarily  abandon 
them,  (a) 

The  Supreme  Court  of  the  United  States,  in  the  cote  of  Woree»- 
ter,  reviewed  the  whole  ground  of  controveray,  relative  to  the 
character  and  validity  of  Indian  r^hta  within  the  territorial 
dominiobs  of  the  United  States,  and  especially  in  reference  to 
the  Cherokee  nation,  within  the  territorial  limits  of  Georgia. 
They  declared  that  the  right  given  by  European  discovery  was 

(a)  In  the  lenioa  of  1B31, 1832,  the  le^ilslura  of  Alabama  alio  extended  the  lHtU 
and  criminal  juriadiction  ol  tliat  itate  orer  alt  tlie  Indian  tBrritoi?  witliin  iU  Umita, 
and  dealt  with  the  Indiana  (Creeks  and  Cherokeei]  aj  being  under  the  abaolute  con- 
trol of  the  ftate.  So,  alao.in  the  aeaaian  of  1833,  the  legialature  of  Tenneiaee  extended 
the  lava  and  juriadiction  of  tlie  state  orer  tlie  tract  of  connlrj  within  the  bonndarj 
Umita  of  tlie  aiate  in  the  oecnpanc;  of  the  Cherokeei.  But  the  exteniion,  though  in 
violation  oC  the  treatiei  exUting  between  the  United  Statea  and  the  Cherokeea,  wai 
made  with  mild  and  reaaonahle  qualifluationi,  in  reapect  to  the  Cherokeea,  coapared 
with  similar  acta  in  lome  other  atnte*.  It  secured  them  in  the  enjoyment  of  their 
improTementa  and  penonal  property,  and  allowed  them  to  erijo?  their  native  uaagea, 
■ad  prerented  entry  upon,  or  occnpancj  of,  anj  of  the  lands  in  their  tenitoiy,  by 
white  men,  and  exempted  the  Cherokee  Indians  fVom  any  criminal  jurisdiction,  under 
the  act  for  offences  committed  hy  them  within  their  territory,  except  for  murder, 
npe,  and  larceny.  It  wu  in  the  ipirit  of  the  act  of  the  legislature  of  New  York,  of 
I2lli  of  April,  1^2,  aaaerting  exclusire  criminal  Juriadiction  over  all  crime*  and 
offencea  committed  within  the  Indian  reserTations  in  the  state,  by  and  between  Iit- 
dians.  The  Tenneaaee  at-t  was  founded  on  the  neceasily  of  the  caae,  owing  to  tha 
very  rednced  population  of  the  Cherokeea  within  the  Slate  of  Tenneasee,  and  the  too 
great  imbecility  of  ^eir  organization  and  aathorlty  to  preaerve  o«ler,  and  protect 
themaeWes  from  atrodon*  crimes.  The  ci^minal  jurisdiction  of  New  York  was  vindi- 
cated on  that  ground  in  Goodell  b.  Jackson,  20  Johns.  716 ;  and  on  the  same  ground 
the  act  of  Tennessee  was  vindicated  in  their  Supreme  Court,  in  the  caae  of  The  State 
p.  Foreman,  a  Cherokee  Indian,  [July,]  1S36.  8  Yerg.  26S.  But  even  IJiat  decision, 
ably  as  it  was  supported,  was  resisted  with  equal  ability  by  Judge  Peck,  one  of  the 
members  of  the  court,  on  the  ground  of  anlMlsting  treaties  between  the  United  Statea 
and  the  Cherokeea,  recognizing  their  national  and  aelf-governing  authority,  and  which 
treaties  did  not  exist  In  the  casa  in  New  York.  In  Wall  d.  Williamson,  8  Ala.  48,  it 
waa  adjudged  that  a  marriage  between  two  Indiana  belonging  to  the  Choctaw  tribe, 
And  entered  into  according  to  the  laws  and  customs  of  the  tribe  at  the  place  whero  it 
took  plat«,  was  valid,  even  though  the  laws  of  Alabama  had  been  extended  over  that 
Indian  territory.  The  laws  and  cuatoma  of  thi>  Choctaws  were  not  in  fact  abrogated 
by  the  extension  of  the  Alabama  Juriadiction,  so  far  as  the  members  of  the  tribe  were 
affected ;  and  aa  by  Choctaw  law  the  husband  may  at  pleaaure  dissolve  the  marriage 
tie,  the  diitolutioQ  as  between  tlie  Indians  i«  revogoized  In  Alabama  as  valid. 
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the  exctuuTe  right  to  purchase,  but  this  right  was  not  founded 
on  a  denial  of  the  right  of  the  Indian  possetisor  to  sell.  Though 
the  right  to  the  noil  was  claimed  to  be  in  the  European  govem- 
mentu  as  a  necessary  consequence  of  the  right  of  discovery  and 
atisumption  of  territorial  jurisdiction,  yet  that  right  was  only 
deemed  such  in  reference  to  the  whites ;  and  in  respect  to  the 
Indians,  it  was  always  understood  to  amount  only  to  the  exclu- 
sive right  of  purchasing  such  lands  as  the  natives  were  willing  to 
sell.     The  roj'al  grants  and  charters  asserted  a  title  to  the  country 

against  Europeans  only,  and  they  were  considered  as  blank 
*  S84   *  paper,  so  far  as  the  rights  of  the  natives  were  concerned. 

The  English,  the  French,  and  the  Spaniards  were  equal 
competitors  for  the  friendfifaip  and  the  aid  of  the  Indian  iiationa. 
The  crown  of  EngLind  never  attempted  to  interfere  with  the 
national  affairs  of  the  Indians,  further  than  to  keep  out  the  ^entit 
of  foreign  powers,  who  might  seduce  them  into  foreign  alliances. 
■The  English  government  purchased  the  alliance  and  dependence 
of  the  Indian  nations  by  subsidies,  and  purchased  their  lands 
when  they  were  willing  to  sell,  at  a  price  they  were  willing  to 
take,  but  they  never  coerced  a  surrender  of  them.  The  English 
crown  considered  them  as  nations  competent  to  maintain  the 
relations  of  peace  and  war,  and  of  governing  themselves  under 
her  protection.  The  United  States,  who  succeeded  to  the  rights 
of  the  Britiiih  crown  in  respect  to  the  Indians,  did  the  same,  and 
no  more ;  and  the  protection  stipulated  to  be  afforded  to  the 
Indians,  and  claimed  by  them,  was  underatood  by  all  parties  aa 
only  binding  the  Indians  to  the  United  States  as  dependent  allies. 
A  weak  power  does  not  surrender  its  independence  and  right  to 
self-government,  by  associating  with  a  stronger,  and  receiving  its 
protection.  This  is  the  settled  doctrine  of  the  law  of  nations; 
and  the  court  concluded  and  adjudged  that  the  Cherokee  nation 
was  a  distinct  community,  occupying  its  own  territory,  with 
boundaries  accurately  described,  in  which  the  laws  of  Georgia 
could  not  rightfully  have  any  force,  and  into  which  the  citizens 
of  Geoi^ia  had  no  right  to  enter  hut  with  the  assent  of  the 
Cherokees  themselves,  or  in  conformity  with  treaties,  and  wilh 
the  acts  of  Congress.  The  court  accordingly  considered  the  acta 
of  Georgia  which  have  been  mentioned,  to  be  repugnant  to  the 
Constitution,  treaties,  and  laws  of  the  United  States,  and  coDse- 
queutly  that  they  were,  in  judgment  of  law,  noil  and  void. 
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The  decision  of  the  Sapreme  Court  of  the  United  States  was 
not  the  promulgation  of  any  new  doctriue ;  for  the  several 
local  gorernmeDtti,  before  and  sioce  our  ReTolution,  never  re- 
garded the  Indian  nations  within  their  territorial  domains 
•  aa  Bubjecta,  or  raembera  of  the  body  politic,  and  amenable  •  885 
individually  to  their  jurisdiction.  They  treated  the  Indiana 
within  their  respective  territoriea  aa  free  and  independent  tribes, 
governed  by  their  own  laws  and  tis^eij,  under  their  own  chiefis 
and  competent  to  act  in  a  national  character,  and  exercise  eelF- 
governmeut,  and  whfle  residing  within  their  own  territories,  owing 
DO  allegiance  to  the  mnnioipal  laws  of  the  whites.  The  }udici»l 
decbioDs  in  New  York  and  Tennessee,  in  1810  and  1823,  corre- 
spond with  those  more  recently  pronounced  in  the  Supreme 
Court  of  the  Union,  and  they  explicitly  i-eoognized  this  histori- 
cal fact  and  declared  this  doctrine,  (a)  The  original  Indian 
nations  were  regarded  and  dealt  witli  as  proprietors  of  the  soil 
which  they  claimed  and  occupied,  but  wiihont  the  power  of 
alienation,  except  to  the  governments  which  pi'otected  them,  and 
had  thrown  over  them  and  beyond  them  their  assumed  patented 
domains.  These  governments  asserted  and  enforced  the  exclu- 
sive right  to  extinguish  Indian  titles  to  lands,  enclosed  within  the 
exterior  lines  of  their  jurisdictions,  by  fair  purchase,  under  tlie 
sanction  uf  treaties ;  and  they  held  all  individual  purcliases  from 
the  Indiana,  whether  made  with  them  individually  or  collectively 
as  tribes,  to  he  absolutely  null  and  void.  The  only  power  that 
could  lawfully  acquire  the  Indian  title  was  the  state,  and  a  gov- 
ernment grant  was  the  only  lawful  source  of  title  admitted  in  the 
courts  of  justice.     The  colonial  and  state  governments,  and  the 

la}  Jackwn  v.  W»oi1,  7  Johoi.  I9G ;  Goodell  c.  JnubioTi,  20  id.  69S;  Holland  t. 
Pack,  Peck  (Tenn),  l&l.  In  IB30,  the  Supreme  Court  oT  Tenneupe  it&l^d  that  ths 
act  of  North  Carolina  of  1T83  (and  which  wai  part  uf  the  Btatnte  law  of  Tenne<Me), 
admitted  thU  the  Cherokeei  were  an  independent  penple,  am)  not  citiieni  of  that 
•tate;  tliat  the;  were  governed  by  their  own  lawa,  and  not  inhject  to  the  1egialatnr« 
of  North  Caralina.  The  court  declared  that  grant!  from  that  atate  of  Indian  land* 
were  Talid  ai  between  the  ttate  and  i^ranteea.  but  that  thrj  were  lubject  to  the  Indian 
right  and  title  of  exclniive  occnpancj  and  enjoy  men!.  Blair  n.  The  Pathkiller, 
STerg  40T.  The  legislature  of  New  York,  wi  late  as  ISl^.by  statute,  authoriied  (he 
gOTemar  "to  bold  a  treatg  or  Ireaiia  on  the  pari  of  Uit  peo/'le  of  ihit  tbite  with  tKs  Oneida 
witiini  of  Indian*,or  any  other  e/tta  Indian  natiom  or  tribei  milkin  (lu  Halt,  for  the  purpose 
of  exiingaiihing  their  claim  to  such  pari  of  their  land*  lying  within  thi*  state  at  ba 
tnigtit  deem  proper,  for  aach  (nmt  and  aDDoltie*  a«  might  be  mvtuaUy  agrcad  upon 
hr  One  partiea."    Laws  of  Nav  Tork,  86tb  aeat.  a  180. 
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goverameDtof  the  United  States,  unifonnly  dealt  upon  these 
*  886   principles  with  the  Indian  nations  dwelling  *  within  their 

territotiiil  limits.  The  Indian  tribes  placed  them^lves 
under  the  protection  of  the  whites,  and  they  were  cherished  as 
dependent  allies,  but  subject  to  such  restraints  and  qualified 
control  in  their  national  capacity  as  was  considered  by  the  whites 
to  be  indispensable  to  their  own  safety,  and  requisite  to  the  due 
discharge  of  the  duty  of  that  protection,  (a) 

(4.)  Sight  of  Colonization.  —  There  has  been  considerable  di- 
versity of  opinion  and  much  ingenious  speculation,  on  the  claim 
of  right  to  this  country  by  the  Europeans,  founded  on  the  title 
by  discovery.  We  have  seen  that  with  respect  to  the  English 
colonists  in  America,  the  claim  was  modified,  and  much  of  its 
extravagance  destroyed,  by  conceding  to  the  native  tribes  their 
political  rights  and  privileges,  as  dependent  allies,  and  their  quali- 
fied title  to  the  soil.  As  far  as  Indian  rights  and  temtories  were 
defined  and  acknowledged  by  the  whites  by  treaty,  there  was  no 
question  in  the  case,  for  the  whites  were  bound  by  the  moral  and 
national  obligations  of  contract  and  good  faith;  and  as  far  as 
Indian  nations  had  formed  themselves  into  regular  organized 
governments,  within  reasonable  and  definite  limits  necessary  for 
the  hunter  state,  there  would  seem  also  to  be  no  ground  to  deny 
the  absolute  nature  of  their  territorial  and  political  rights.  But 
beyond  these  points  our  colonial  ancestors  were  not  willing  to  go. 
They  seem  to  have  deemed  it  to  be  unreasonable,  and  a  perversion 
of  the  duties  and  design  of  the  human  race,  to  bar  the  Europeans, 
with  their  implements  of  husbandry  and  the  arts,  with  their  laws, 
their  learning,  their  liberty,  and  their  religion,  from  all  entrance 

(a)  In  Mitchel  b.  United  Sut«a,  9  Peten,  111,  746,  748,  Ihe  Suprenie  Court  ooce 
more  declared  tlie  tome  gener&l  doctrine,  thiiC  landi  in  posieuioo  of  friendly  Indiana 
were  alwayi,  under  the  colonial  goverainent*,  comidered  u  being  owned  by  the  tribe 
or  nation,  a*  their  common  property,  by  s  perpetual  right  of  pnueauoa ;  that  the 
ultimate  fee  wax  in  Ihe  crown  or  ila  grantees,  sulgect  to  this  rigiil  of  poneision,  biiiI 
could  be  granted  by  llie  crown  upon  (liat  condidon  ;  tliat  individuals  could  not  pui^ 
chase  Indian  lands  without  licenae,  or  under  rulei  prescribed  by  law  ;  that  powetaion 
was  considered  with  reference  to  Indian  liabita  and  modes  of  life,  and  the  hunting- 
grounds  of  the  tribei  were  as  mnch  in  their  actual  occupation  a*  the  cleared  Belda  ol 
the  whites,  and  this  «ai  the  tenure  of  Indian  lands  by  the  laws  of  all  the  colontea. 
Grants  and  talpi  by  the  Indian*  at  Indian  treaties,  under  the  sanction  of  the  loc«l 
governments,  gave  a  valid  title.  The  iloctrine  was  in  that  case  applied  to  graots  of 
land*  in  Florida,  fhnn  Ihe  Creek  and  Seminole  Indians,  nodet  the  aanctioo  or  tb* 
Spaniah  authorities.  [Hotden  v.  Joy,  17  WalL  211,  2U.1 
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into  this  mighty  continent,  lest  they  might  trespaas  upon  some 
part  of  the  interminable  forests,  deserts,  and  hunting-grounds  of 
an  uncivilized,  erratic,  and  savage  race  of  men.  Nor  could  thoy 
be  brought  to  entertain  much  respect  for  the  loose  and  atten- 
uated claim  of  such  occupants,  to  the  exclusive  use  of  a  country 
evidently  fitted  and  intended  by  Providence  to  be  subdued  and 
cultivated,  and  to  become  the  residence  of  civilized  nations. 

It  was  part  of  the  original  destiny  and  duty  of  the 
human  *  race  to  subdue  the  earth,  and  till  the  ground  whence  *  887 
they  were  taken.  The  white  race  of  men,  as  Governor 
Pownall  observed,  have  been  "  land-workers  from  the  beginning ; " 
and  if  unsettled  and  sparsely  scattered  ti'ibes  of  hunters  and 
fishermen  show  no  disposition  or  capacity  to  emerge  from  the 
sav^e  to  the  f^icultural  and  civilized  state  of  man,  their  right 
to  keep  some  of  the  fairest  portions  of  the  earth  a  mere  wilderness, 
filled  with  wild  beasts,  for  the  sake  of  hunting,  becomes  utterly 
incousistent  with  the  civilization  and  moral  improvement  of  man- 
kind. Vattel  did  not  place  much  value  on  the  tertitorial  rights 
of  erratic  races  of  people,  who  sparsely  inhabited  immense  regions, 
and  suffei-ed  them  to  remain  a  wilderness,  because  their  occupation 
waa  war,  and  their  subsistence  drawn  chiefly  from  the  forest.  He 
observed  that  the  cultivation  of  the  soil  was  an  obligation  imposed 
by  nature  upon  mankind,  and  that  the  human  race  could  not  well 
subsist,  or  greatly  multiply,  if  rude  tribes,  which  had  not  advanced 
&om  the  hunter  state,  were  entitled  to  claim  and  retain  all  the 
boundless  regions  through  which  they  might  wander.  If  such  a 
people  will  usurp  more  territory  than  they  can  subdue  and  culti- 
vate, they  have  no  right  to  complain,  if  a  nation  of  cultivators 
pats  in  a  claim  for  a  part,  and  confines  the  natives  within  narrower 
limits.  He  alluded  to  the  establishment  of  the  French  and  Eng- 
lish colonies  in  North  America  as  being,  in  his  opinion,  entirely 
lawful;  and  he  extolled  the  moderation  of  William  Penn.  and 
of  the  first  settlers  in  New  England,  who  are  understood  to  have 
fairly  purchased  of  the  natives,  from  time  to  time,  the  lands  they 
wished  to  colonize,  (a) 

The  original  English  emigrants  came  to  this  country  with  no 
slight  confidence  in  the  solidity  of  such  doctrines,  and  in  their 
right   to   possess,  subdue,  and   cultivate  the  American  wilder- 
ness, as  being,  by  the  law  of  nature  and  the  gift  of  Providence, 
{a)  Dmit  dM  0«Di,  c.  1,  teo.  81, 309. 
TOb.  in.  — S6  [645] 
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*  888    (^n  and  common  to  the  first  oeoupants  in  the  *  character 

of  cultivators  of  the  earth.  The  great  patent  of  New  Eng- 
land, which  was  the  foundation  of  the  subsequent  titles  and  sub- 
ordinate  charters  in  that  country,  and  the  opinions  of  grave  and 
learned  men,  tended  to  confirm  that  confidence.  According  to 
Chalmers,  the  pnetice  of  the  European  world  bad  constituted  a 
law  of  nation!  which  sternly  disregarded  the  possession  of  the 

aborigines,  because  they  had  not  been  admitted  into  the 

*  S89    society  of  nations,  (a)     But  whatever   *  loose  opiniom 

(a)  Chftlmers'i  Political  Annali,  970.  Hi*  PnriMni  drcohled  ■  papw  )n  England, 
Iptmrdiatetj'  preceding  their  projected  emigration  to  Masiai:liutett*  Bay,  caiitled 
General  CoaiiAralieni  ^  Ihe  PlaiUalinn  of  Ntw  England.  Hather't  Hagnalia,  i.  W, 
«d  ISaO.  It  wt(  published  at  large  in  Hatchlnion'a  State  Papen  (Botton,  IT6S, 
p.  S7I,  and  it  declared  that "  the  whole  euth  waa  the  Lord'i  garden,  and  he  had  pT«a 
it  to  tlie  aoQf  of  Adam,  to  be  tilled  and  improved  bj  them,  Wli/,  then,  ahould  anj 
■tand  itarving  for  plncei  of  habitation,  and  in  the  meao  time  *uSer  whole  coanlriea. 
aa  profllable  for  the  uieof  man,  to  lie  waste  without  anj  impraremeDt*  "  In  anawwr 
tn  lh«  nbjectioD  that  they  had  no  wamat  for  taking  land  a  long  time  poaieaaed  bf 
otiier  *ona  of  Adam,  it  wa<  itated,  that  what "  waa  common  to  all  was  proper  to  aom. 
Thii  SKfage  people  ruleth  over  many  lands  without  title  or  property,  for  tliey  endoM 
Bo  ftrannd.  neither  have  they  cattle  to  matntsin  it  Then  wu  more  than  enough  far 
them  at>d  ns.  By  a  rairacoloua  plagae  a  grtat  part  of  the  cotmtry  waa  left  t^  of 
Inhabitants.  Unaliy,  they  would  come  in  Yrith  good  leare  of  the  natires."  We  may 
alio  refer  to  an  able  paper,  written  by  the  Ber.  Hr.  Bulkiej,  of  Colchester,  in  Cw- 
nectlcut,  In  IT24,  entitled,  "An  Inquiry  Into  the  Rigtit  of  the  Aboriginal  Kaiives  to 
the  Lnnds  <n  America,  and  the  Titles  derived  from  them."  Hasaachnteita  Biatorickl 
Collections,  !v.  169.  In  that  treatise  the  learned  author  innflnea  Indian  title*.  wMch 
hare  any  solidity  or  Talne,  to  thoae  particular  parcels  of  land  which  they  had  subdued 
and  improved;  and  insists  that  the  English  had  an  undoubted  right  to  eDter,  and 
appropriate,  for  agricultural  purposes,  dl  the  residne  of  the  waste  and  unroiprovBd 
lands  in  the  country,  as  being  coranon,  and  open  to  the  first  iwujEib  occnpsuta.  B* 
contended,  that  In  a  state  of  nature,  the  only  title  to  propoty  was  the  labor  by  wlJdi 
the  same  was  appropriated  and  cultivated,  and  that  the  Indian  tribe*  were  alill  In 
that  imperfect  stale  of  dvit  poltcy  which  burden  upon  ■  state  of  nature ;  and  the 
•xteniive  tracts  of  country  which  they  oUmed  aa  national  property  w««  not  mbjecl 
to  any  regnlation,  nor  defined  a*  property,  and  lay  neglected  in  that  cotniaon  state 
wherein  natore  had  left  it  Cotton  Mather,  also,  in  his  Magnalia  Christ!  Americana, 
(i.  72),  considered  it  as  an  instance  of  tlie  most  imaginable  dvility,  that  the  English 
IHiri'hased  sevens  ttaeta  of  land  of  the  naHves,  mta^htUaidiar)  du  patat^iA  Atfhad 
fir  fhe  cauntrg.  The  grent  patent  of  New  England,  graDted  by  King  lm»ta.  In  lOBQ^ 
to  the  conncil  at  Plymouth,  in  England  (and  which  was  by  the  patent  Incorporated 
by  the  name  of  "  The  Council  established  at  Plymouth,  in  the  county  of  Devon,  for 
the  planting,  ralhig,  and  governing  of  New  England  In  America  "),  icdted,  that  the 
king's  subjects  had  '  taken  actual  poeieaslaa  of  tha  cosifaiflBt  mentioned  (n  tbt 
patent,  in  the  name  and  to  the  use  of  the  kini^  m  sovereign  lord  thereof;  that  there 
were  no  other  sabjects  of  any  Christlsn  king  or  state,  by  any  aathorit/  fttim  their 
sovereign  lords  or  princes,  actually  In  poeseaslon  of  any  of  the  tands  between  tba 
degrees  o(  foriy  and  fort/.elgkt;  tint  the  oMBtry  being  depopulated  fcr  paMUaDo* 
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might  have  been  entertBined,  or  Utitudioary  dootiinea  inonl- 
oated,  in  favor  of  the  abstract  right  to  possess  and  colonize 
•America,  it  ia  certain  that  in  point  of  fact  the  colonists  were  not 
«atitified,  or  did  not  deem  it  expedient  to  settle  the  country  with- 
out the  consent  of  the  aborigines,  procured  by  fair  purchase, 
under  the  sanction  of  the  civil  authorities.  The  preteneione  of 
the  patent  of  King  Jaraea  were  not  relied  on,  and  the  prior  Indian 
right  to  the  soil  of  the  country  was  generally,  if  not  uniformly, 
recognized  and  respected  by  the  New  England  Puritans,  (a) 
They  always  negotiated  with  the  Indian  nations  as  distinct  and 
faidependent  powers  ;  and  neither  the  right  of  preSmpUon, 
which  was  "  uniformly  claimed  and  exercised,  nor  the  state  *  890 
of  dependence  and  pupilage  under  which  the  Indian  tribes 
within  their  territorial  limits  were  necessaiily  placed,  were 
oarried  bo  far  as  to  destroy  the  existence  of  the  Indians  as  self- 
goTemtiig  communities.  («)    Hie  manner  in  which  the  people  of 

•lid  deTMtation,  the  apiK»int«d  time  luid  come  in  which  Almighty  God  had  thougbt 
fit  and  detenoined  that  thuie  large  and  goodl;  lerritoriea,  deaerled  aa  it  were  by  their 
■ataral  iiilial)itBnti,ihauld  bepoueiaed  andeqjojed  b/iuuli  of  hl(  lubjecta  at  (hould 
Im  conducted  thither ;  that  the  KttleEneiiC  would  tend  to  the  icdacing  and  convenion 
of  sach  <avag««  as  remained  wandering  in  desolaliou  and  dlitreii,  to  civil  tnciety  and 
Aa  Cbriituui  rellgitm,  and  (o  the  enlargement  <rf  the  king**  dominion!."  The  grant 
waa  of  all  tlie  continent  between  the  (brtleth  and  fortr-eighth  degreet  of  north  laii- 
nde,  and  "  lu  length  bj'  all  the  breadth  aToreaald  throughout  the  main  land  from  aea 
W  aea,  prorided  tlie  aame,  or  aoj  part,  be  not  actually  poaioarod  or  Inhabited  bj  anj 
«ther  Clirlitian  prince  or  itate,"  and  to  be  called  by  the  name  of  "  Hew  England,  in 
America."  The  grant  wu  to  forty  corporaton,  eonaliting  of  noblemen,  hnighta,  and 
liBllenen  of  high  distinction ;  and  their  ancceuort  were  to  be  tupplled  from  time  to 
time  bjr  the  choice  of  the  oompany.  The  whole  teniloi?  wat  granted  to  the  corpora- 
(iaa,  ta  be  held  of  the  crown  In  free  and  commoD  aooafE,  and  with  abaolnte  power  of 
Ugialadon  aod  goternment  orer  the  whole  eouMiy,  and  with  a  eomplete  nionopoir 
ot  Ua  trade.  Subaeqneot  granta  at  the  aoil  of  Hawachaaetta  and  Maine  iiiued  from 
thb  ownpanj'.  See  Uie  patent  at  large  in  Hanrd'a  Bute  Fapen,  1.  108,  and  in  B*j- 
llee*  HIMorical  Uemolr,  1. 100,  and  lu  the  Flymouth  Colony  Lawi,  edited  and  pnbllihed 
by  Witliam  Brigham,  in  ISSa.  The  charter  of  the  cdtoTij  of  New  nymouth,  in  1029, 
waa  granted  by  tliat  company,  and  ii  alao  given  at  large  In  that  lait  work. 

(a)  The  excellent  Roger  Wliliaou,  the  earlleit  and  deareat  auerler  of  the  rtgliti 
and  imaalitj  of  coaacience  In  mattera  of  religion,  wrote  an  eaaay,  In  which  he  mntn- 
lainad  tbM  aa  Engliih  patent  oonld  not  inralidata  the  right*  of  tlie  native  inhahiianta 
e(  tWa  rnanhrr ;  and  it  waa  at  tlrat  condemned  t^  the  goTemment  In  HaiaaehuMttt, 
io  MM,  a*  aoonding  like  tieaaon  againct  tlie  oberithed  charter  (rf  tlie  colony.  Ban- 
motlf*  Biatorr,  L  «W. 

<at  When  the  Puritan*  of  New  En^aod  firat  aeUled  at  Plyaonth,  and  made  trea- 
tiaavHb  tlieIoitlans,thMe  treatlei  boreUie  Ungnageof  dependence  and  BDbmiHlon; 
and  the  Rngliah  aocepted  irf  the  acknowledgment*  of  the  aachenw  that  they  were 
■t  and  allia  and  ^of  mbjeeU  af  King  Jamm.    Morton'*  New  Kngtand  Mcmarla^ 
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this  country,  through  all  periods  of  their  colonial  history,  treated 
and  dealt  with  the  Indians,  is  a  subject  of  deep  interest,  aud  well 
worthy  of  the  thorough  and  accurate  examination  of  every  person, 
conversiint  with  oup  laws  and  history,  and  whose  bosom  glows 
with  a  generous  warmth  for  the  honor  and  welfare  of  his  country. 
(5.)  Indian  Right»y  how  regarded.  —  1.  (^Bg  the  colonUU.')  — 
The  settlement  of  that  part  of  America  now  composing  the 
United  States  has  been  attended  with  as  little  violence  und 
aggression,  on  the  pait  of  the  whites,  in  a  national  point  of  view, 
as  were  compatible  with  the  fact  of  the  entry  of  a  race  of 

*  891    civilized  men  into  the  territory  of  savages,  and  with  "  the 

power  and  the  determination  to  reclaim  and  occupy  it.  The 
colony  of  Massiichusetts,  in  1683,  prohibited  the  purchase  of  lands 
from  the  natives,  without  license  from  the  government ;  and  the 
colony  of  Plymouth,  in  1643,  passed  a  simitar  law.  Very  strong 
Hud  authentic  evidence  of  the  distinguished  moderation  and  equity 
of  the  New  EngUnd  governments  towards  tlie  Indians  is  to  be 
found  in  the  letter  of  Governor  Winslow,  of  the  Plymouth  colony, 
of  the  1st  May,  1676,  in  which  he  states,  that  before  King 
Philip's  war,  the  English  did  not  possess  one  foot  of  land  in  that 

64, 67,  286 ;  Bajlie*'  Hiitorical  Hpmdr,  [.  66,  82  j  Plymouth  Colony  I«w«,  App.  Xi, 
ed.  1S8G.  But  when  wht  was  aboat  commenciDK  witli  King  Philip,  in  1670^  he  imiited 
thai  nil  furmer  ngreemenU  with  Plymouth  were,  us  he  truly  apprehended  thej  wen, 
RgreemenlB  of  amity  anil  not  of  lubjeetion,  and  tlie  Indians  regarded  IhemtelreiM 
ailipi,  anil  not  at  tabjectt  of  England.  Tlioie  Indian  ilipulationi  were  regarded  bf 
MHBUu.'huwtt«  a>  ■mounting  only  to  a  itaie  of  qaaliQed  dependence.  The  Indiani  ia 
Connectii^ut  were  alwayl  treated  ai  Meniti  and  allies,  and  as  a  free  people,  Ibongb 
regarded  in  some  degree  as  wnrd*  of  the  colony.  The  great  object  of  the  reguUtiom 
In  llie  Revised  Statutes  of  Connecticut,  of  1612  and  1702,  wai  to  protect,  ci 'iliac,  and 
Cbrislianiie  the  Indians,  and  tills  protection  contlnoes  down  to  this  day.  Baylies' 
Historical  Memoir,  ii.  pt  S,  23 ;  TrniDbutt's  History  of  CoDoectlcut,  1.  342 ;  Seiised 
Statutes  of  Connecticut,  1821,  279.  note;  lb.  SOB;  Chalmers's  Political  Annals,  39B. 
As  further  evidence  of  the  trath  of  the  historical  deductions  mentioned  ia  tlie  text, 
we  may  refer  to  tbe  king's  proclamation  of  the  7th  of  October,  1763,  after  the  treaty 
of  Parit,  founded  on  the  immense  acquisition  of  territory  by  England,  under  that 
treaty.  It  declared,  "  that  the  several  nations  or  tribes  of  Indians  with  whom  we 
were  connected,  and  who  live  under  our  protection,  should  not  be  molested  or  di*. 
tnrbed  in  the  poMCulon  of  snch  puts  of  our  dominions  and  tenitorlea,  aa,  not  baviaf 
been  ceded  or  purcbased  by  u«,  are  reserved  to  them,  or  any  of  them,  a>  tbeir  himV 
iog-gronnda."  "  And  all  the  land*  and  territories  lying  to  lAe  tcatmrd  oftlu  soven  ^ 
tht  rioen  iMth/all  iiUo  tha  Atlantic  Ocean  from  Ikt  wttl  or  nortAnnt,  were  decltwcd  to  be 
reserved  under  the  king's  sovereignty,  protection,  and  dominion,  for  the  nee  of  the 
said  Indians ;  and  all  pur«luwee,  or  settlements,  or  taking  poueision  of  any  of  tbe 
lands  so  reeerved,  without  the  king's  special  leave  and  liceoee  llrst  obtained,  w«ti 
Krictly  IbrUdden."    Dodaley'i  Ann.  Reg.  1763,  208. 
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colony  but  what  was  fairly  obtained  by  honest  purchase  from  the 
Indian  proprietom,  atid  with  the  knowledge  and  allowance  of  the 
general  court,  (a)  The  New  England  aonale  abound  with  proofe 
of  a  juat  dealing  with  the  Indians  in  respect  to  their  lands.  The 
people  of  all  the  New  England  colonies  settled  their  towns  upon 
the  basis  of  a  title  procured  by  fair  purchase  from  the  Indians 
with  the  consent  of  government,  except  in  the  few  instances  of 
lands  acquired  by  conquest,  after  a  war  deemed  to  have  been 
just  and  necessary.  (6)  Instances  are  to  be  met  with  in  the  early 
annals  of  New  England,  of  regular  and  exemplary  punishment 
of  white  persons,  for  acts  of  tnjiistioa  and  violence  towards  the 
Indians,  (c)  The  Massaohusetts  legislature,  in  1633,  threw  the 
protection  of  its  goveniment  over  the  Indians  in  the  enjoyment  of 
their  improved  lands,  hunting-grounds,  and  Sshing  places, 
•  by  declaring  that  they  should  have  relief  in  any  of  the  •  892 
courts  as  the  English  have,  (a) 

The  government  of  the  colony  of  New  York  has  a  claim  equally 
fair  with  that  of  any  part  of  America,  to  a  policy  uniformly  just, 
temperate,  and  pacific  towards  the  Indians  within  tlie  limits  of  its 
jurisdiction.  While  the  Dutch  held  and  governed  the  colony, 
the  Indian  titles  were  always  respected,  and  extinguished  by  fair 
means,  and  with  the  consent  of  the  natives.  This  policy  was 
continued  by  their  conquerors;  and  on  the  first  settlement  of 
the  Euglish  at  New  York,  in  1665,  it  was  ordained  that  no  pur- 
fa)  Huud't  Colledioni  of  State  Psp«n,  U.  681-C34  j  Holmei's  AmericaD  Annali, 
L883:  Hubbard's  Marrative. 

(6)  Uolmei'i  Aanala,  i.  166-169,  !20,  281,  note  1, 2S8, 2<C,  S4B,  36B,  319,  S17 ;  Win- 
Ihrop's  Hiiiorj,  i.  259;  Hacanl't  Stato  Pnpen,  ii.  patwim ;  MaaasvliuMtt*  I1iit«ric*l 
CottectioDi, /Niuim ,-  Trumbull'a  Hiator?  of  ConnecUout,  i.  113-117  ;  Sullivan'a  Hi»t 
Diatrlct  of  Maine,  143-149 ;  Dwiglit'i  TraTcli,  i.  167 ;  Bayliei'  Hiit.  Memoir,  i.  287 ; 
Btatatn  of  Connecticut,  {WMed  in  1702,  1T17,  and  1722.  We  find  in  tlie  Statntn  of 
CoDoecticDt,  of  1888,  apecial  proviaions  enacted  aa  Ule  m  1834,  1836,  and  18M,  for 
the  protection  of  tlie  land  of  (lie  Mohegan,  Peqnoi,  and  NIantiu  irlbea  of  Indian* 
within  tliat  atate.  So  the  BeviMd  Statutea  of  HaMftchuntU,  of  1686,  contain  ex- 
•mption  of  the  Indiana  within  that  common  weal  lb  from  taxation,  iind  kIIqw  tliem 
•ome  epeclBl  privilege*  and  prorlaion  for  the  lupport  of  common  acbool*  amonjt  the 
Mnrahpee  Indiana ;  but  all  matTiagcB  between  them  and  the  whitea  are  detUred  void. 
Id  MlMlaaippi,  by  itatule,  1829,  all  the  privilege*,  Immnnitie*,  and  fVanchlx*  at  while 
peraon*  were  extended  to  Indiana,  and  they  are  competent  wltnease*  in  any  caM 
vliere  white  peraona  would  be^    Doe  d.  Newman.  S  Smede*  A  M.  MG. 

(e)  Winthrop's  Ulat.  of  Kew  England,  L  84,  367,  969  i  Bajliea'  BlaL  Memob, 
i,  246-218 ;  Morton'a  New  England  HetnoiUl,  207 
(a)  Holmea'a  AnnaU,  1.  217,  3ia 
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cluue  of  UdiIb  from  the  lodiaoft  ghould  be  'nUA  without  the  gov- 
ernoc's  licease,  and  the  ezeoution  of  the  purchase  in  bu  presanoe ; 
and  this  salutary  cheek  to  fraud  and  injustice  Was  esasntiallj 
coRtinued.  (6)  Regulatioua  of  that  kind  have  been  the  inrariabla 
American  policy.  The  king,  bj  proclamation,  soon  after  the 
peace  of  1768,  prohibited  purchases  of  Indian  landa,  unleaa  at  a 
public  assembly  of  the  Indians,  and  in  the  name  of  the  orovn, 
and  under  the  superiutendence  of  his  colonial  authorities.  A 
prohibition  of  individual  purchases  of  lands,  without  the  oonaent 
of  goTern^nent,  has  uince  been  made  a  constitutional  proTiaion  in 
New  York,  Virginia,  and  North  Carolina.  The  colonists  of  New 
York  settled  in  the  neighborhood  of  the  most  formidable 
"  898  Indian  confederacy  known  to  the  country,  *and  came  in  eon- 
tact  with  their  possessions.  But  the  Six  Nations  of  Indians, 
of  which  the  Mohawks  were  the  head,  placed  themselves  and  their 
lands  under  the  protection  of  the  government  of  New  York,  from 
the  earliest  periods  of  the  colony  administration,  (a)  They  were 
considered  and  treated  as  separate  but  dependent  nations,  and 
the  friendship  which  subsisted  between  them  and  the  Dutoh,  and 
their  suoceesora,  the  English,  was  cemented  by  treaties,  alliances, 
and  kind  oSBces.  It  continued  unshaken  from  the  first  aettle- 
meut  of  the  Dutch  on  the  shores  of  the  Hudson  and  the  Mohawk, 
down  to  the  period  of  the  American  war ;  and  the  fidelity  of  thaft 
friendship  is  shown  by  the  roost  honorable  and  the  most  nndoubted 
attestations,  (b)    And  when  we  consider  the  long  and  distressiog 

(£)  Snilth'i  Hlft  of  New  York,  I.  S9;  Duke  of  Tork't  Law*,  In  tb«  C(41ectiaai  ot 
the  New  Tork  Bittorlisl  Soulety,  i. ;  Wood'*  Sketch  of  the  FInt  SeUlemeat  ef  Lone 
bUnd,  18,  2a,  S3;  CoUecthM*  of  the  New  Yotk  Hialorlcal  Societj,  1.  1T1,S1I,9N, 
827, 289.  A*  eTidence  *f  the  jnit  and  fHendl^  diBpotltion  of  the  Dutch  towafdi  Mm 
iDditna,  we  hate  the  intereellng  f«ct  that  the  HIneiink  Valley,  od  Uie  Delswan,  vat 
■ettlea  b;  Datch  emignats  ai  eariy  as  1644 ;  and  being  an  iDdoitrfoiu,  qidet,  aad 
piooi  people,  and  harlog  purchaied  the  landi  from  tlie  Indhuil,  the}'  lired  in  tuda. 
terrupted  peace  and  friendihip  with  them  for  npwaidi  of  one  bondred  jtun.  Pna< 
t0D'(  Noticw  of  HinetiDk,  pubHthed  la  law. 

(a)  Calden'i  HUtorj  ot  the  Hve  Nation!,  potn'M ,-  Qoreiwof  Pownall'i  A Jtfaris 
ballon  of  the  Coloolet,  266-874;  Journal*  of  the  ConSidetatioD  CongreM,  1.  May  1, 
1782. 

{b)  The  apeech  of  the  Indian  Good  Peter  to  the  commiuhHiera  at  Fort  Schajtar, 
tn  ITBB,  tl  (trong  proof  of  the  fkcL     He  uid  that  "when  the  white  m 
into  the  conntrj,  lliej  irere  few  and  feeble,  and  the  Fire  Nation*  m 
ftil.    The  Indian*  were  frtendiy  to  the  white  wMn  and  permitted  tliem  n 
the  counlrj,  and  protected  them  from  tbeir  aneiale*."    CoUectioo*  nf  Uie  Hew  T«k 
HUtorical  Sndety,  111.  S2&. 
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vrm  in  which  the  Six  Nfttioos  were  iavolred,  on  our  account, 
with  the  CaDadian  French,  and  the  artful  means  which  were  used 
from  time  to  time  to  detach  ttiem  from  oar  alliance,  it  must  be 
granted,  that  the  faith  of  ti-eaties  has  nowhere,  and  at  no  time, 
been  better  obaerved,  or  maintained  with  a  more  intrepid  epiiit, 
than  by  those  generous  barbarians,  (c) 

(e)  Coldeii'*  Bi(tiH7  of  the  Five  NatioiM  of  Cuudm  dependent  en  tb*  FroTinea 
of  Hew  York,  1.  M,  tt  paiti* ,-  Chalmen'a  Potitkd  Anna)*,  BTS.  The  uonfedcrac;  uf 
the  lroqa<^,  or  Fire  Hmtiou,  (and  which  wm  known  aa  tlie  contederacj  of  Iha  Sii 
Matlona,  after  tlie  Taac«n»M  ware  admiiMd  iUo  ttw  union,)  miKbl  afford  ihe  aubject 
of  an  hiitoricat  ikelch.  In  the  hands  of  a  maaler,  replete  with  Iha  deepeet  ioteraM 
ftnd  cnrioaity.  Il  waa  dl(tingni*hed,  fratn  llie  Ume  at  the  flrat  dUuOTery  of  tha  Huil- 
•on  down  to  tlie  war  of  17G6,  for  ita  power,  polity,  and  martial  ipirit.  At  the  eloM 
of  the  aerenteenth  centary  that  oonfederacj  waa  corapnied  to  contain  10,000  flgbtiog 
■nen.  Bnrke'i  Acooant  of  ttie  European  Setttomenti  in  Amarloa,  ii.  1B3.  But  thia 
waa  a  *er;  exaggeTaled  computation,  for,  in  16TT,  an  intelligent  traveller  ( Wenlwonb 
Oreehalph)  who  Tliited  tlie  Five  Ifationi,  compDted  tlie  wliole  niunber  of  fighting 
BMn  al  %ISO  In  1T47,  the]'  wera  lappoaed  not  to  exceed  1,600.  The  great  influ- 
•see  of  Sir  William  Johntoo  ii  aald  t«  have  collected  only  1,000  Indian*  tx  to  exciting 
an  expedition  u  that  againit  Hontrea),  in  1760.  Douglaw'*  Summar?  of  the  Britiih 
SettlemenU  in  North  Anierica,  I.  1S5,  188.  Annual  Register  for  1700;  Chalmeri'* 
Pelitical  Annali,  flOS.  In  1768,  according  to  a  cenioa  than  taken,  the  noiuber  of  war- 
rbtra  oT  the  Six  Kftiioni  amoonted  to  1,660.  Sione'i  Ufa  of  Brant,  i.  8S,  note.  The 
Five  Nation*,  during  the  time  of  their  oacendencj  and  glory,  extended  their  do mlnlM 
on  every  aide,  and  levied  tribute  on  dtatant  tribe*.  They  blockaded  Qoebec  for 
•everal  nontha,  about  the  year  ISOO,  with  700  warrion.  Proud'i  Hlatory  of  Penn- 
l^lrania,  U.  2B1 ;  Hawklni'i  Quebec,  306.  The  Hohawki  were  (he  terror  and  acourfe 
of  all  the  New  England  Indiana,  and  thoee  dwelling  weat  of  Connecticut  Birer  paid 
them  tribute.  TrumboH'*  Hittoryof  Connectiunt,  vol,  i.  They  extended  their  conqueat 
down  the  Had«cn  to  MaohHttan  bland,  anil  subdued  the  Canane  Indian*  on  Ihe  weal 
end  of  Long  bland.  Wood'*  Sketch  ol  the  Firal  Settlement  of  Long  laland,  1821, 
p.  24-  The  Iroqnol*  pu«hed  their  oonqueat  to  Lake  Haron,  and  fought  deiperale 
action*  with  tl>e  Huroa*  and  the  Chlppewaa  on  the  border*  of  I^ke  Superior;  end 
Mr.  Soboolta»ft  very  reaionably  attribute*  their  luperiorily  in  war  over  tlie  weatem 
tribe*  to  their  early  u»e  of  flrearmi,  Inatead  of  the  bow  and  war-dub.  Cliarlevoli 
(Travel*  In  Canada,  1.  162,  167,  171)  ipeaka  In  strong  term*  of  the  power  and  fierce- 
■ea*  of  the  Iroquois,  who,  *•  early  a*  1T30,  had  almoat  extiipatsd  the  Algonquin*, 
the  Huron*,  and  other  tribe*  ot  Canadian  lavagea.  Mr.  Thompaon,  in  bis  Hiatory  of 
Long  bland.  Mew  Tork,  1830,  p.  66,  or  at  p.  76,  voL  i.  of  hi*  *econd  ed.  1843,  say*  that 
the  Iroquol*,  or  Six  ITattons,  were  Algonquin*,  and  that  the  Algonquin,  or  Chip- 
pewa race  of  Indiana,  embraced  anciently  all  the  tribe*  in  Mew  England  and  Mew 
Tork ;  and  the  fact  la  derived,  he  *ayi,  from  identity  of  bngnage.  This  point  I*  not 
Within  my  mean*  of  reaearch ;  and  recurring  bach  to  the  Mohawks,  RoTcrnnr  Colden 
was  well  acquainted  with  their  history,  and  by  mean*  of  his  office  of  Survey  or- Qeneral 
•f  the  Province  of  New  Tork,  he  had  acoeaa  to  the  moat  authentic  iourcc*  of  Infonna- 
Ocm.  He  wrote  tin  first  part  of  his  History  of  the  Fire  Nation*  a*  early  as  1737,  and 
be  eayt  that  tiiey  tarried  tlwir  arms  to  the  Carolina*  and  the  banks  ot  the  MiB*issippi, 
Mtd  entirely  dealroyed  many  Indian  nation*.  The  Chevalier  Tonti  accompanied 
H.  Do  la  Salle  hi  bb  expediUoa  uid  diaeoTeriea  on  Ihe  greet  lakea  itnd  the  Hisalstinli 
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In  New  Jersey,  the  propiietarieB  very  early  secured  all  their 
titled  by  Indian  purchases ;    and   nil  purchaaes  to  be  made, 

1678-1684,  uid  wu  kppointed  goTemor  of  Fart  St.  Louii,  on  the  ICiver  IIUdoU.  uid 
he  mcntiona  the  remarkable  fact  that,  in  16S4,  about  500  Iroquois  warrior*  came  and 
atlacked  his  fort,  being  jealoui  of  Che  new  eatabilahroent.  Acuou.it  of  De  la  Stile'a 
Discoveries,  by  M.  Tonti,  inaertcd  in  the  Collections  of  tlie  New  York  Hialorical 
Sociely,  ji.  2dit.  In  1681,  Lord  Howard,  GoTernor  of  Virginia,  was  under  cbe  necea- 
•ity  of  meeting  tlie  tliieta  of  tlie  B'ive  Nations  at  AlbHoy,  in  order,  by  negoliaiion^ 
to  check  their  exeuraions  Co  tlia  south.  Colden's  History,  i.  41-53.  In  the  Indian 
war  of  Virginia,  whicli  Cerminated  in  1677,  all  tlie  Indian  tribes  on  tlie  east  aide  of 
the  Alleghany  ridge  became  tribucary  to  the  prt>vince,  but  protected  by  the  whitn  im 
thrir  penons  and  property.  The  Five  Nations  kept  superior  to  any  lucli  subjection; 
and  though  their  beatlquBTters,  or  great  council  place,  was  at  Onondaga,  in  tlte 
western  part  of  New  York,  they  continued  tljeir  hostile  marches  along  tlie  frontien 
of  Virginia.  A  treaty  was  at  length  made  wiih  them  in  1722.  by  which  they  tiipn- 
lated  not  to  cross  the  Potomac,  or  pats  to  the  eastward  of  the  great  mountain* ;  and 
tlie  tributary  Indians  of  Vii^iuia  agreed,  on  their  part,  not  to  pass  the  same  to  the 
north  or  west ;  and,  by  u  caloag  slatale,  ani/  Iribuliiri/  lnd'umt  viiJatiag  Uit  litalif  leert  la  U 
b-anaparUd  aad  told  a*  ilave$.  i  Itandolph's  Kep.  088.  But  the  ambitions  spirit  ud 
daring  enterprise  of  the  Six  Nations  continued  to  a  much  later  period.  An  intelli- 
gent  old  Mohawk  Indian  communicated  the  fact  to  General  Schuyler,  tl  is  t  in  hiscirij 
lite  he  was  one  of  a  party  of  Mohawks  who  letl  their  castles  on  an  expeilitiun  againsl 
the  Chickasaws  in  Carolina.  The  expedition  was  disastrous,  and  tlie  CJiickaiawt 
destroyed  them  by  an  attack  in  ambush,  and  only  two,  of  which  he  was  one,  escaped 
His  companion  fled  to  St.  Augustine,  but  he  returned  home  by  land,  and  sopplied 
himself  on  liia  lung  journey  with  food  by  hii  bow  and  arrow.  He  en utiousiy  avoided 
atl  Indian  settlements,  and  did  not  see  the  face  of  a  bnniao  being  from  the  time  hs 
fled  from  the  battle  In  Carolina  until  he  renched  the  Mohawk  castles.  This  anecdote 
I  received  in  the  year  1803  from  General  Schuyler,  wlio  appeared  to  place  impUeit 
confidence  in  its  accuracy,  and  no  person  was  more  conipeteot  to  nSord  precise  iofor- 
malion  on  every  subject  connected  with  our  colonial  liisiory  and  Indian  aflain  than 
that  very  intelligent  and  accnropiislied  man. 

The  Six  Nations  of  Indians  within  tlie  8t*le  of  New  York,  by  their  pauci^  at 
nnmbers  and  Insigniflcance  (with  the  exception,  periiaps,  of  the  Seneca*),  hare  at 
least  censed  to  exist  in  a  distinct  national  capacity  as  tribes,  exeniiiing  self-govers- 
ment,  witli  a  tufflcient  competency  to  protect  tliemselves.  Upon  tliis  fact  the  law* 
of  New  York  (Act  of  April  12, 1S22,  c  201 ;  Revised  Statutes,  ii.  607)  have  sssened 
the  iote  and  exclusive  jurisdiction  of  the  courts  of  the  slate  over  all  crimes  snd 
offences  committed  on  the  Indian  Teservntions,  as  well  as  elsewhere.  In  Seplcmb^, 
1836,  there  was  a  treaty  concluded  between  the  United  Stntes  and  the  New  York 
Indians  (being  the  remains  of  the  Six  Nations)  relative  to  their  voluntary  removal  to 
the  Indian  territory  west  of  the  Stale  of  Miasonri,  and  it  contained  liberal  proiiiiona 
for  tlieir  removal  nnil  support.  But  by  the  act  of  New  York,  of  iheSthof  May,  IMG^ 
the  Senecn  Indians  who  did  not  remove,  but  elected  to  reside  on  the  Cattaraugus  and 
Allechnny  Reservatiiins,  were  placed  in  a  sCaceof  proteciion  and  impnivement  Th*j 
were  declared  to  hold  chose  reservations  at  a  dinlmet  comnHui'ty,  by  the  name  of  th« 
"  Senei^a  Nntion  of  Indians,"  with  power  to  Institute  suits  in  the  slate  courts.  In  taw 
and  equity,  for  the  protection  and  recovery  of  their  rights,  and  lamls,  and  dsmstgea. 
No  individual  act  of  any  Indian  was  allowed  to  prejadice  their  righta  and  suits  aa  a 
oommunity.  An  attomer  fbr  (be  protection  of  Indian  lighii  ii  appointed  \ij  tbm 
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•  without  the  conseut  of  the  government,  were,  by  a  law,  •  895 
in  1682,  declared  to  be  void.  In  west  New  Jersey,  in  1676, 
the  liberality  of  the  Quaker  infiuence  went  so  far  aa  to  provide  by 
law,  that  in  all  trials  where  Indians,  being  natives  of  the  province, 
were  concerned,  the  juiy  was  to  consist  of  six  persons  of  the 
neighborhood  and  six  Indians,  (a)  In  1768,  the  Indians,  at  a 
treaty  at  Easton,  released,  for  a  valuable  consideration,  all  claims 
to  lands  in  New  Jersey ',  (i)  and  the  legislature  of  Pennsylvania, 
in  1783,  asserted  it  to  have  been  their  uniform  practice  to 
extinguish  Indian  titles  by  fair  purchase.  *  The  justice  *  396 
and  eqaij-y  of  the  original  Indian  purchases  by  William 
Peun,  the  founder  of  Pennsylvania,  particularly  at  bis  memorable 
treaty  of  1682,  were  known  and  celebrated  throughout  Europe,  (a) 
So,  Governor  Calvert,  in  1633,  planted  Maryland,  after  fair  pur- 
chases from  the  IndiiLtis ;  and  in  1644,  all  Indian  purchases,  with- 
out the  consent  of  the  proprietary  of  the  province,  were  declared, 
by  law,  to  be  illegal  and  void.  (6)  There  are  also  repeated  proofs 
upon  record,  of  purchases  from  Indians,  which  covered  a  consid- 
erable part  of  the  lower  country  of  Vii'ginia;  and  Mr.  Jefferson 
says,  that  the  upper  country  was  acquired  by  purchases  made  in 
the  most  unexceptionable  form,  (c)  The  cases  of  unauthorized 
intrusions  upon  Indian  lands  happened  in  the  early  settlement 
of  Vii^inia ;  (<2)  for  laws  were  very  soon  made  in  Virginia  to 
protect  Indians  in  their  territorial  possessions  and  righta  from  the 
frauds  of  the  whites,  (e)     Georgia  was  settled  under  similar  good 

•tete,  Mul  the  chlefi  of  the  nation  ma;  inDiuIIj  elect  local  oScera,  nnd  among  other, 
three  peaceniaken,  wlio  hare  loine  juilicial  power.  The  provjgiont  are  benevoleol, 
jDBt,  and  diecreet.     [See  Strong  r.  Wglernian,  11  Paige,  607.] 

(a)  Learning  and  Spieer'a  CoUectioni,  273, 400, 40J,  479, 667. 

(b)  Annual  Begiiter  for  171)9,  ISl.  In  1831,  ilie  leiclBUture  of  New  Jeracy  patted 
•n  act  lo  exLinguiih  the  title  oftbe  Delaware  tribe  of  Indian*  tu  llie  Qslieriei  In  the 
fiver*  and  hnyt  of  the  ttate,  by  the  payment  of  tlie  consitleration  of  92000,  though 
the  act  declared  that  the  right  *at  to  be  conaidered  at  barred  by  a  roluntary  abao- 
donment  of  tlie  ate  ol  it 

(a)  Walton,  in  lili  Annala  of  Philadelphia,  In  1830,  haa  given  mme  enrioiu  detaili 
teepecting  the  localiiiei  of  the  apot  wlieie  William  Fenn  held  liia  flrat  Indian  treaty, 
■  treaty  memorable  in  diplomatic  annala  for  the  iimplldly  and  moral  grandeur  of  the 
epeotade,  and  Ita  autpluioua  and  permanent  Influence  upon  the  minda  oF  the  Indiana. 
The  chain  of  friendahip  then  fbrmed  continned,aaya  Proud  (Hiatory  of  FeuitylvRQia, 
L  212),  uninterruptedly  for  more  than  aeventy  yean. 

(6)  Chalmen'i  Annala,  'iia. 

je)  Jefleraun'a  Notea  on  Virginia,  te& 

((f)  Chslmere,  b.  1,  68.  («)  Abr.  Lawi  of  ^rglnla,  9S. 
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auspices  ;  and  SaTBnnah,  with  a  considerable  tract  of  land,  was 
purchased  from  Uie  Creek  Indiaus  bj  Governor  OgleUiorpe,  in 
178a  aad  1738,  under  the  sanctioa  of  solemn  treaties.  In  176S, 
a  large  oessioD  of  lands  in  Georgia  was  also  made  by  tbe  Cre«ka, 
Oierokees,  and  other  nations  of  Indians. 

The  historical  facts  and  documents  to  which  we  have  referred, 
relative  to  the  avquisitiou  of  the  Indian  lands  in  this  conntrj, 

are  sufficient  to  vindicate  the  justice  and  moderation 
*397  *of  our  colonial  ancextors.    But  wars  with  the  natives 

resulted,  almost  inevitably,  from  the  intnisioo  of  the  whites. 
The  origin  of  those  wars  is  not  imputable  to  any  general  spirit 
of  unkindness  or  injustice  on  the  part  of  the  colonial  authoritiea, 
though  they  sometimes  exhibited  signal  and  severe  proofs  of  the 
display  of  superior  power  and  oruel  retaliation,  (a)     There  wtn 

(a)  TlM  cMea  I  allod*  to  in  Heir  Englmnd  vera  the  ioconioiii  upon  tlie  IndiM 
Mttlementl  on  Block  IiUnd;  the  exlirpalion  of  tlw  P»qaot(  ;  the  occuional  eiecW' 
lion  of  uuliem*  anil  ottier  priionen  of  war ;  the  giving  <jf  reirardi  or  a  boantj'  for 
Indian  tcalp*,  and  the  tale  of  captiTei,  tnulnling  woniMi  and  children,  for  klavw. 
Se«  Wlntlirop'i  Hislorj  of  New  England,  L  193-199,  S32-23T  ;  lb.  ii.  131-134 ;  Pm> 
Imllow'i  Inilian  War*  ;  Morton'a  New  England  Memorial,  hy  DaTia,  App.  452-466i 
Kutcliinjon'a  Hi>toi7  of  Masiathuaelti,  i.  307 ;  Holmea'a  Airterican  AnnaU,  L  181, 
937-241,  272 ;  Baj- ties'  KiiEorical  Memoir,  vol.  M. ;  TniiDbutl'i  Uiitof7  at  Connectievt, 

I.  112.  In  Potler'a  Early  Blxorj  of  Narniganutt,  pouin,  to  be  fonnd  in  tb«  '  Cd- 
lectiona  of  the  Rliode  Iiland  Uiatorical  Society,"  toL  iii.,  the  tnjiutice  and  cruelty  of 
tlieearly  New  England  Puritana,  in  their  dealing*  and  war*  with  the  Indiana,  am  tlM 
■ubject  of  bold  aad  Mnere  animad*eni<»).  The  moat  reprebetiiible  conduct  towaida 
tlie  Indian!  waa  that  In  Carolina,  of  fomenting  hotillitiea  among  the  trilwa.  In  order 
to  purchaae  or  kidnap  Indian  captive*,  and  >eil  them  for  alaie*  in  the  Weat  Indita. 
Mr.  QrahanM,  an  the  authority  o{  An.-hdate,  Oldmixon,  Hewit,  and  Chalmera,  ttalea 
thii  fact,  nud  layi  that  it  waa  not  until  after  perserering  and  tehement  reiiioutra«eM 
that  a  law  wai  procured  flnt  to  regulate,  and  tlien  to  eatirpat*  tliU  pro&igat*  practio*. 
Orahame'a  Hiitoiy  of  the  Amerinn  Coloniea,  Ii.  135,  I3S.  Tlie  Indiana,  except  &•• 
Indiana  in  amity  with  the  goveniment,  ftrmerly  were,  if  they  bt  not  atill,  ragafdsd 
in  (ome  of  tlie  atatea  aa  flt  lubjict*  for  alaTery,  like  negroea,  by  applying  to  Ibem  tha 
maxim  that  parlia  u^v  Dentrm.    Stroud'*  Sketch  of  tlie  Law*  relating  to  Slanaj, 

II,  IS;  Butt  r.  Rachel,  4  Mucf.  200  ;  The  Slate  v.  Tao  Waggoner,  1  Balak  814. 
The  AmeriL'an  Indiana  on  every  part  of  the  coa*t  of  America  were,  for  a  long  ttnM 
aflar  the  discovery  ol  Columbua,  kidnapped  and  told  >t  *latea  in  Eun^  and  the 
Weat  Indie*.  Tlie  pnctiL-e  va*  a*  early  a*  1620,  and  continued  for  naariy  two  oea- 
turiea.  The  puhllu  mind  wa*  deeply  vitiated  oil  thia  aubJecU  The  *ala  and  alAwiry 
^f  Indiana  waa  deemed  lawful,  and  the  exile  and  bondage  of  captirea  In  war,  a€  all 
condition*,  waa  (auctioned  by  tlia  atemeat  Paritan*.  1  Bancroft'a  Hiatory,  41,  4i, 
1S0-1S2.  But  the  act  of  Virginia,  in  1670,  declaring  Indian  prlionrra,  Uken  in  war, 
to  be  alave*  to  tlie  loldiers  lakiog  them ;  and  another  act,  in  1088,  declaring  th«t  all 
Indian*  aold  by  other  Indiana  to  tlie  cnloniita  a*  alavea  ahould  be  alavaa,  wet*  r*pealed 
a*  early  aa  IWl.     Hudgin*  ■.  Wrighu,  1  Hen.  1  Munf.  188;  Palla*  >.  Ull),!  M.  148; 
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ftlflo,  at  times,  acts  of  fraud  and  violeace  committed  by  individual 
oolooiets,  prompted  by  cupidity  and  a  coiisuiousnoHs  of  superior 
ikill  and  power,  and  springing  from  a  very  blunt  seiiBO  of  tbe 
rights  of  savages,  (i)  The  causes  of  war  with  the  Indiana  were 
inherent  in  the  nature  of  the  case.  They  arose  from  Indian  jeal- 
ooay  of  the  presence  and  location  of  white  people,  for  the  Indiaus 
had  the  sagacity  to  perceive,  what  Uie  subsequent  history  of  this 
eonntry  haa  abundantly  verified,  that  the  destruction  of  their  race 
must  be  the  consequence  of  the  settlemeDta  of  the  English  and 
their  eitension  crver  the  country,  (c;)  And  if  wars  with 
them  were  *  never  unjustly  provoked  by  the  colonial  gov-  *  898 
eroments  or  people,  yet  they  were,  no  doubt,  stimulated  on 
the  part  of  the  Indians  by  the  consciousneso  of  impending  danger, 
the  suggestions  of  patriotism,  and  the  infiuence  of  a  fierce  and 
lofty  spirit  of  national  independence.  In  all  their  wars  with  the 
whites,  the  means  and  the  power  of  the  parties  were  extremely 
unequal,  and  the  Indians  were  sure  to  come  out  of  the  contest 
with  great  loss  of  numbers  and  territory,  if  not  with  almost  total 
extermination.  There  was  always  much  in  the  ludian  character, 
in  its  earlier  and  better  state,  to  excite  admiration,  as  there  was, 
and  still  id,  in  their  sufferings,  to  excite  sympathy. 

or,  moconllng  to  the  cam  of  Robin  v.  H«rdftWAf ,  Jeffenon,  109,  not  onlil  1T0S,  when 
Isdlui  tlare  Ikws  iseniied  in  Virginia. 

(b)  BHicliiDKiii'i  Hiitoij,  i.  6,  283 ;  Holmei'i  Annklt,  1.  147,  148. 

|c)  Tlie  war  witli  Ihs  PequoU,  in  1687,  and  the  confederauf  of  Indian  nation* 
foTtncd  in  16TG,  bj  Melacom,  the  lachem  of  the  Wampanoags,  commonljr  called  King 
Pliilip,  would  teem  to  haT«  been  formed  bj  the  influence  of  thew  patriotio  view* 
OD  the  part  of  the  Indiana.  TiiU  U  the  conoiuaion,  aa  to  thou  wan,  which  is  drawn 
by  an  abl*  and  learned  colunial  annatiat.  Clialmen'i  Pulitical  Annali,  291,  S9S. 
Bo  the  effortB  of  Panliac,  in  176Sand  lubaequently,  and  ofTecamwh,  between  1808 
■nd  1814,  t«  unite  the  Indian  nationi  in  the  west  inagreatconfcdt^nicy,  forexpelting 
Mm  white*  from  the  Mijiiuippt  Valle/,  were  mftde  under  the  auma  impulae.  The 
muMwre  of  the  wliiwi  in  Virginia,  in  1644,  arose,  aay*  Gorernor  Winlhrop  (and 
be  wrote  tiom  contemporary  information,  which  came  ft'om  the  Indiani),  beuauie  the 
Jndiau  MW  Ihe  Englith  took  np  all  their  land*,  and  woald  drive  iliem  out  of  the 
eoBntry.  Winlhrop'i  Uittory,  by  Sarage,  11.  104.  See  alao  Bancroft'*  HL*tory, 
1  IM,  105.  The  proud  Mohawk*  more  patiently  lubmttted  to  tlieir  impending 
bla:  for,  i^scioiuly  dreading  the  rapid  progresi  of  the  while  population,  tliey, 
ia  173^  uonrejed  a  rery  ralaable  part  of  iheir  territory  to  the  corporation  of  Allittny, 
totsJutffret  upon  tht  total  diaoltaim  of  their  tribe,  and  lliit  deed  Governor  Crotby  after- 
ward* wantonly  dettroyed.  Smith'*  Hlatory  of  New  York,  i1.  30.  The  Mnhawka, 
» th«  New  Yoric  Houae  orA*temb1y  obierreil  In  an  addreaa  in  1764  (Joomnis  of  the 
Aaaemhly,  II.  7t>5),  were  the  leMt  popoloiu,  moat  eailly  nuwaged,  beat  aflbcted,  and 
■net  intelligent  of  all  th«  Indian*. 
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2.  <^By  the  United  Statu.)  — The  governmeiit  of  the  United 
Stated,  since  the  period  of  our  mdepeodence,  has  pursued  a  steadj 
system  of  pacific,  just,  aad  paternal  policy  towards  tlie  Indtani 
within  tlieii'  widei^pread  territories.  It  has  never  insisted  iipoo 
any  other  claim  to  the  Indian  lands  than  the  right  of  preemp- 
tion, upon  fair  terms;  and  the  plan  of  pei-manent  annuities, 
which  the  United  States,  and  the  State  of  New  York,  among 
othera,  have  adopted  as  one  main  ingredient  in  the  consideration 
of  pui-chaiies,  Iiaa  been  attended  with  beneficial  effects,  (^a)  The 
efforts  of  the  national  government  to  pi-otect  the  Indians  from 
wars  with  each  other,  from  their  own  propensity  to  intemper- 
ance, from  the  fiauds  and  injustice  of  the  whites,  and 
*  899  *  to  impart  to  them  some  of  the  essential  blessings  of 
civilization,  have  been  steady  and  judicious,  and  reflect 
lustre  on  our  national  character,  (a)  This  affords  some  consola- 
tion, under  a  view  of  the  melancholy  contrast  between  the  original 
character  of  the  Indians,  when  the  Europeans  finjt  visited  them, 
and  their  present  condition.  We  then  found  them  a  numerous, 
enterprising,  aud  proud-spirited  race  ;  and  we  now  find  them  a 

(a)  Ai  eriaence  of  tha  extent  of  the  dealing*  of  the  CniCed  Rlatet  wlt)i  the 
Indiani.  and  of  the  pecuniary  expenditure!  and  annuiiieB  granted  to  tiiem,  or  on 
their  account,  nnder  treat;  stipulalioni,  we  nuy  refer  to  the  act  of  Congreaa  of  the 
8d  March,  1S&5,  c.  CO,  which  made  an  annual  appropnalion  of  one  million  eight 
hundred  and  thirty  lliouaand  dollari  and  upwards,  to  the  rollowing  nationa  and  tribe*, 
TIE. :  The  Six  Nations  of  Indiana  in  New  York,  the  Senecas,  Ottawas,  Wyandottt, 
Munieei,  Delaware*,  the  Chriitian  Indiana,  the  Miamia,  Eel  Hiver's  Pot  tow  attain  ie*, 
Pottowattamiei  of  Huron,  of  the  Prairie,  of  the  Wabash,  of  Indiana;  the  Chip  pewai^ 
Winnebagoea,  Menomonies,  the  Sioui  of  Mississippi ;  The  Tancton  and  Santic  Banda, 
Omahas,  Sacs  of  Mlsaouri,  the  Saca,  Foxes,  lowaya,  Ottoes,  Mlsaourlaa,  Kanaaa^ 
Osage*,  Kiokapooa,  KiiBkaslcUs,  and  Peoriai,  the  Weas,  Piankeihaws,  Sliawanee*^ 
Seneca*  of  Lewiiton,  Choctawa,  Chiukasaws,  Creek*,  the  Creeks  East,  the  Creeks 
West,  tlie  Clierokpet,  the  Cherokee*  We*E,  the  Quapaws,  the  Florid*  Indians,  and 
the  Pawneei.  Similar  ipeciflc  appropriation*  were  made,  in  subsequent  year*,  for 
Indian  annuities,  te.;  and  these  annual  provisions  for  expenditures  incurred  on 
account  of  the  Indians  under  the  guardianship  of  the  United  States,  cover  annual 
stipuiaiions,  arising  under  Indian  treaties,  from  Ilie  ye«r  17D0  down  to  tliis  day. 

(a)  In  tlie  ordinance  of  Congress  of  13th  July,  17BT,  tor  the  Government  of  tli« 
Territriry  nf  tlie  United  States  northwest  of  the  river  Ohio,  It  w«*  made  a  fundamvo- 
tsl  article  oF  compact  between  tlie  original  italesand  the  people  and  states  In  tlie  said 
territory,  timt  the  itimnit  gnod  faitli  iliould  always  be  observed  towards  the  Indiana 
Their  lands  nnd  property  should  never  be  taken  from  them,  without  their  consent. 
In  liieir  property,  rigiita,  and  iiherty  tliey  never  should  be  invaded  or  disturbed,  nnleaa 
In  just  and  lawful  wars  authoriaed  by  Congress  ;  and  just  nnd  humane  law*  ahonld 
from  time  to  time  be  made  for  preventing  wrongs  being  done  to  them  and  for  pvo- 
■erviog  peace  and  friendship  with  tliem. 
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feeble  and  degraded  remnaat,  rapidly  hastening  to  annihilatioD. 
The  neighborhood  of  the  whites  seems,  hithertii,  to  have  had  an 
immoral  influence  upon  Indian  mannei's  and  habits,  and  to  have 
destroyed  all  that  was  noble  and  elevated  in  the  Indian  character. 
They  have  generally,  and  with  some  very  limited  exceptions, 
been  unable  to  share  in  the  enjoyments,  or  to  exist  in  the  presence 
of  civilization;  and,  judging  from  their  past  history,  the  Indiana  of 
this  continent  appear  to  be  destined,  at  no  very  distant  period 
of  time,  to  di^ippear  with  those  vast  forests  which  once  covered 
the  country,  and  the  existence  of  which  Beems  essential  to  their 
own.  (i)  t/^ 

(b)  An  able  and  well  tnitructeil  irriter  in  the  North  American  Review,  n.  ■.  xliL 
(1S2S),  nrt.  6,  has  •ati'taclorilj'  ihown  that  the  intenltoiu  of  the  goTemment  of  the 
United  Stales,  id  Iheir  treatment  of  the  Indiana,  and  in  all  their  intcroourae  with  Ihem, 
hare  been  unironiily  Just  and  benerolent.  Thig  «n«  Che  crue  down  to  the  year  182S. 
But  QDilcr  the  administration  of  President  Jackson,  the  policy  and  coune  of  conduct 
of  the  gOTernraent  of  the  United  State*,  in  reapect  to  the  Indian  tribes  on  tlie  ea*t 
aide  of  the  MiBsiEsippE.  and  enuth  of  the  Oliln  and  the  Pntnmnc,  was  etsentially  changed. 
The  act  of  Congress  of  May  28,  tB30,  c.  148,  Srst  gave  legiilativc  sanction  to  the 
polii-y  and  plan  of  exchanging  the  IndKn  lands,  within  tlie  limits  of  tlie  individoal 
•latea,  for  portions  of  the  unoeeupied  territory  of  tite  United  Slatei  west  of  the  Mia- 
•iaaippi,  and  for  causing  the  Indian  cribei  or  nationi  east  of  the  Hiaslaiippi  to  be 
removed  and  eitabliihed  in  that  western  territorv.  The  plan  was  further  matarsd 
by  the  act  of  Congre»«f  July  U,  18S2,  c.  22B,  and  the  execution  of  it  became  the 
■ystemalic  and  seltled  policy  of  the  administration  of  President  Jackson.  The  pro- 
tection wliicli  was  directed  to  be  afforded  to  the  Indians,  niider  the  act  of  CongreM 
of  30th  March.  1802,  and  which  was  stipniated,  by  treaties,  to  be  granted  to  thsm, 
has  been  withdrawn ;  and  the  Ctierokees,  in  particalar,  hare  been  ieA  in  a  definice- 
leas  state,  to  the  penal  laws  of  the  State  of  Georgia.  The  President,  by  his  mctsaga 
to  Congress  of  tlie  16th  of  Febrttary,  1632,  declared  his  conviction,  "  that  the  destiny 
of  the  Indians  within  the  settled  portioa  of  the  United  States,  depends  upon  their 
entire  and  speedy  migration  to  the  coimtry  west  of  the  Mississippi,"  and  tlial  if  any 
of  the  Indians  repel  tlie  offer  of  removal,  they  tniut  remain  "  with  such  pririlege* 
uid  diiabilitie*  as  tlie  respective  states,  wiihin  whose  Joriidiction  thej  be,  may  pr*- 
•cribe."  He  aaid  agaio,  in  his  message  to  CongreM  of  December  7,  1836.  that  "  the 
plan  of  removing  the  aboriginal  people,  who  yet  remain  within  the  settled  portion! 
of  the  Uaited  Stales,  to  the  country  we«t  of  the  Mississippi,  ought  to  be  persisted  in 
till  the  object  b  accomplished,  and  pmsecnted  with  as  much  vigor  as  a  Jutl  regard 
lo  tbrii  clrcnmstancca  will  permit,  and  as  fast  aa  their  eoatetxt  can  be  obtained.    All 

3f>  Ai  to  tbt  Jnriadlctton  of  tbe  United  tdth,  102  U.  S.  146.   Comp.  Sute  b.  Dox- 

Stale*  couru  over  Indian  rceerrstiont,  Uler,  47  Wis.  278.    That  the  fee  to  I»- 

•ee  mpra,  Tot  ii.  T3,  n.  j>>;  Ex   parU  dlan  landa  is  in  the   United  Slates,  see 

Crow  Dog,  100  U.  S.  666;  United  SUtes  fnrtber,  United  States  v.  Cook,  IS  Wall. 

».   HcBratney,  IM   U.  S.  Ki\.     As   lo  Ml.    Sec  also  United  SuUes  v.  Payne,  B 

itate  JvisdicttMi,  sea  lAafliird  e.  Hob-  Fed.  Bep.  883. 
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preecdinK  nperfinenti  (or  tha  ImproToaMnt  of  Uie  InditMha**  tailed    llcycBfr 

not  live  In  contact  with  ■  driliicd  coniBiiu]U7  aad  pnaper.'' 
*400       *  The  CMC  of  the  loatlieni  Indiani  Uooe  vhichappean  to  be  In  erejjrttw 
replete  with  dlfllcoltj  and  danger ;  and  eipedaUT-  vlien  we  coniider  tbe  dilhr- 
ent  ftnd  conflictinK  Tiewa  whish  haTe  baen  talken  ot  thflr  ri^ti  bj  Ib«  inpma* 
wecvtlvc  and  jniiitjai  a«tharitiea  of  the  Dnion. 

Since  Ute  preceding  part  of  thia  note  wai  written,  and  in  1888,  tbote  Indian*  have 
Onall;  been  expelled,  lyr  military  force,  from  the  •onthern  itaiei,  and  tranaported 
aisroea  tlie  HiuinippL  Prealdent  Van  Buren  in  hi*  mettage  to  Congnw*  of  the  4tk 
December,  168S,  entered  Into  an  eldwnte  rindlcUlonof  the  poUcj' of  tbe  federal  gar- 
cninient  in  tlie  remoTal  of  the  Indian  nationa  froni  tlie  eait  to  tlie  west  aide  «f  lb« 
MiwiMippi,  and  iield  that  a  mixed  ooeapant;  of  the  ume  territory  by  the  white  and 
red  man  wa*  inMmpatlblc  wltli  the  safety  and  happineaa  of  either,  and  ttiat  ifartr 
removal  wai  dictated  by  necoiity.  He  atated  that  tbe  eiclnilTe  and  peatwabl*  pa»- 
■eaiioQ  of  tlieir  new  territory,  weit  of  Any  of  the  atatea,  waa  guaranteed  to  them  by 
tlie  United  Slatea ;  and  that  ■ini'e  tlie  Itb  of  March,  1829,  tbe  Indian  title  to  npwaidt 
of  one  hundred  and  iizteen  milliuna  of  acre*  of  land  baa  been  acquired,  and  tliat  tb* 
Lnited  State*  bad  paid  upwarda  of  leTenty-two  millioni  of  dollart  to  and  on  behntf 
of  the  Indiana,  in  permanent  annnitiet,  landa,  reterratioDi,  fmd  the  neccMary  espenae 
of  rvmural  and  acttlement  of  t)iem. 

The  condition  of  tlie  Indian  iribet  in  the  northweatera  part  of  the  United  State* 
It  alM  deplorably  wretched.  They  have  outlived,  in  a  great  degree,  tlie  meaiw 
of  atibititEnt^  in  the  hunter  stfite,  and  the  tribei  we*t  of  L*ke  Michignn,  and  o* 
tlie  waten  of  the  Upper  Miaiiasippi,  are  unable  to  procniv  the  reqaiiltc  food  and 
clothing.  They  periih  from  diieaaei  incident  to  aaviige  life,  and  ariaing  ftom  acanty 
and  unwholeioine  food,  liatleM  indolence,  in  temperance,  and  the  want  of  erery  cooft- 
forL  Tbe^  causea  operate  aa  fatally  an  waaleful  wan  with  each  other.  Sec  obwr- 
valinna  nt  General  Lintvln,  in  Maaa.  Historical  Collection*,  t.  6,  and  of  the  Rev, 
Dr.  Kirkland,  Id.  Iv.  07;  Governor  Clinton'i  DUcourae  before  the  New  Tork  BI*> 
loriciil  Society,  in  the  Collectioni  of  the  }Iew  York  HUtorlcai  Society,  it.  37 ;  Menitdr 
of  Ooremor  Can,  of  the  Michigan  Territory,  addreased  to  the  Socretary  of  War,  ia 
f>cialier,  1B2I :  MtO'"*  I^hr's  Expedition  to  the  source  of  St.  Peter's  River,  in  182( 
H.  poMtim !  Meain.  Clark  ft  Cast,  in  their  Report  to  Congress,  iti  1B2D.  The  IndiaM 
consider  tlielr  coimtry  lost  to  tliem  by  encroachment  and  oppression,  aad  they  aif 
imcbiiinably  Jealous  of  their  white  neighbors.  The  reatleaa  and  enterprising  po^ 
Illation  nn  their  borden  are  exempt,  no  doubt,  fh)m  much  aympatliy  with  India* 
saSerings,  and  they  are  penetrated  with  perfect  contempt  of  Indian  righla.  If  U 
were  not  fbr  the  frontier  garriions  and  troopa  of  tlie  United  Butes,  olBcered  bf 
conwct  and  discreet  men,  there  would  pivbahly  be  a  state  of  constant  hoatHi^ 
betneeti  the  Indiana  and  the  white  borderers  and  bnnter*.  They  covet  tbe  Indian 
hunting  grounds,  and  they  will  have  them;  and  tbe  Indians  will  finally  be  com. 
polled  by  circumstincas,  annoyed  as  tfiey  are  fWim  without,  and  with  a  constantly 
and  rapidly  diminishing  popaUtJon,  and  with  Increutog  poverty  and  misery,  I* 
recede  from  ell  the  habiuble  parts  of  the  Miislaiippl  Valley  and  iti  trfbotaiy 
streams,  antU  they  become  essentially  eitinguisbed,  or  lost  to  the  eye  of  the  cIt- 
IHaed  world. 

In  Jime,  ISM,  a  bill  was  Intrndoeed  Into  the  Hoose  of  Repi>iaenta(lT«a  a(  the  O&m- 
fnm  of  tbe  Unit«l  States,  for  establhhltig  an  Imdiait  Tirriuri  <nit  ot  the  UbrfsripA 
eWendlng  fhmi  the  Platte  RlTer  on  the  north,  and  Ott  State  of  Mlesonri  an*  Itia 
Arkansas  terrttory  on  Hi«  e«s4,lo  llie  Spanuti  poeaesilowa  sootti  aad  weet  t  and  hwas 
the  farorite  pulley  of  the  goveminent  to  pwanade  all  tb«  Indtao  Mbeo,  CMt «(  Hm 
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Minitwiipl,  to  mlfnta  ami  wOk,  h  a  confedcnej  of  trCbM,  en  thtt  territorr.  TTi« 
Ult  pivvided  a  Bovernnent  for  tha  OBsfedcraGj,  to  be  atablithad,  wltb  the  free  oon- 
mt  <)<  all  dw  lodiMi  chiefs,  and  to  be  gormwd  bj  Indian  chleft,  under  tlw  control 
■ad  pfttrraage  of  tha  Kovemmcat  «I  tbe  United  State* ;  and  It  provided  tUat  the 
Indiaa  Goofadwacj  might  lend  a  delegate  to  Codstsm.  Bat  the  bill  met  iritli  m 
nveh  0{i{Maitiaa  io  Ibe  Uoom,  that  it  wae  iaid  ■[>(»  the  table  and  never  called  np. 
ibiactaf  finniiM  wai,  iHXreTcr,  panedoD  the  80th  JDDa,18M,e,  l01,CMMo]tdathig 
■wn7  of  Iba  tHwef  praviiioaslDthelswiaiDOe  die  year  IBOO,  and  aliering  olhera.  and 
iwlalilUillH  a  tw  Indian  eode.  It  provided  that  the  part  of  ttie  United  States  veat 
iif  tb*  rivar  Uia^Mtppl,  and  not  within  lh«  itate*  of  Hiuouil  and  Lonitiana,  or  the 
Territorj  of  AikantM,  and  aleo  the  pan  of  the  United  State*  eaat  of  the  Hi*ai«iippi, 
bmI  not  within  any  itata  to  which  the  Indian  title  ha*  not  been  extlngulilied,  ■hmild 
b«  takan  snd  derned  ta  be  tha  ImJiam  Cmadnf.  There  wm  to  be  do  traAe  witli  anj  of 
|h«  Indian*  tlierain,  iritbmit  a  Ucenaa  (Von,  and  nnder  tlie  reftulationt  of,  the  general 
MperinlMdent  af  Ibe  Indian  aHaira,  or  •one  i^nt  Ibenot,  and  which  liceniei  w«ra 
fnbjcct  la  recall ;  no  trader  »a*  to  reaida,  or  attempt  to  raaide  therein,  withoat  a 
llptnaa,  nor  muit  any  fonlgner  go  Into  the  Indian  eoantir  without  a  pauport ;  no 
barter, Mxcept between  Indian*;  and  no  person*  otlier  than  Indians  are  to  hunt,  trap, 
take,  or  dedn^  anj  fpdbrle*]  or  game  within  the  litnita  of  an;  tribe*  with  whom  the 
Unltad  State*  have  treatie*.  No  peiaon  ii  to  drive  or  uooveT  liorta*,  mnlM,  nr  cattle, 
to  range  or  t^ed  on  an^  Indian  land*,  witliODt  tha  eonaent  of  the  tribe  to  whom  tbB 
Itads  tielong.  The  *uperinl«ndent  and  agent*  of  Indian  alTaln  are  aolhorieed  to 
remove  Horn  the  Indian  conntrj  all  peiaon*  found  there  contrarj  to  law,  and  the 
PrMldent  of  the  United  Slate*  ma;  emploj  military  force  for  tliat  purpoae.  All  per- 
■on*  making  a  setilemeot  on  any  land*  belonging,  leciired,  or  granted,  hj  treaty  with 
the  United  State*,  to  any  Indian  tribe,  or  euTvpying,  or  attempting  to  survey  the  lama, 
or  to  deaignate  bonndarie*,  are  liable  to  a  penalty,  and  to  be  remored  b;  miiitarj 
foive.  All  pnrchaae*  from  any  Indian  nation  or  tribe  muit  he  by  treaty  aollioriied 
by  law.  It  i*  m*de  penal  to  interfere  by  meuage,  talk,  or  coTre*pandenue  with  any 
Indian  nation,  lrit>e.  chief,  or  indirldaal,  with  intent  to  violate  any  treaty  or  law ;  or 
to  mU,  give,  or  dispoee  of,  to  any  Indbin  In  tlie  Indi*n  country,  *piritaon(  liquor*  or 
wine.  Tlte  criminal  law*  of  the  United  Sute*  are  declared  to  be  in  force  in  tlie  Indian 
ooontry ;  bnt  they  arc  not  to  extend  to  crime*  committed  by  one  Indian  againit  the 
pereon  or  property  of  another  Indian.  In  the  repeal  of  most  of  the  former  itatnta 
pfOTltiraia  aince  ISOO,  relative  tn  the  Indian*,  tlie  Intercoune  Act  of  March  80,  180% 
1*  excepted,  lo  fkr  a*  re*pecli  the  Indian  tribe*  re*iding  pa*t  of  the  HiaiiMippi.  Bf 
act  of  Ccngre**  of  March  8,  1B47,  the  act  of  1834  was  amended,  with  mnre  efficient 
protevtioa  to  the  Indian*  ag^iut  tlie  introduction  of  *]drituoiii  liquor*  and  wine,  and 
fhr  the  m««  (afb  appropriation  to  Ibe  Indian*  of  tin  annuitie*,  money*,  and  good*, 
paid  or  [amislied  by  the  United  State*  to  the  Indian  tribe*.  The  chaiacter  of  thi* 
Indian  territory  uune  Into  di*cn*«ion  in  the  cate  of  The  United  State*  c.  Roger*, 
4  How.  MT ;  and  it  was  adjudged  tliat  the  Indian  tribes  reiiding  within  the  territnrlal 
limit*  of  the  United  State*  (and  thla  Indian  tenltory  i*  within  *iich  limit*)  wen 
atibjecttotheiranthoriiy,  and  Congre**  may  bylaw  paniah  oBenoe*  committed  tlwrc, 
(if  not  within  the  limits  nf  one  of  the  itate*,)  whether  the  offender  be  awhile  man 
or  an  Indian ;  and  that  though  a  white  man  of  matore  age  be  adopted  in  an  Indian 
tribe,  he  I*  not  an  Indian  within  the  provito  of  tlie  act  of  Cbngreas,  and  i*  liable  to 
tndictmeot  and  tifal  for  crime*  oommltted  in  such  territo!?,  a*  being  within  the  Jnria- 
iHctioD  of  the  Federal  eoarta. 

"  Who  can  a**are  the  Indiana,"  lay*  De  Tocqueville,  [De  la  Democratle  en  Am<- 
riqDe,lLSM^Sn,)  "(battbey  will  be  permitted  to  repoaa  In  peace  in  their  new  aiyhiml 
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The  TTolted  Slatei  engnge  to  protect  them,  but  the  territory  wliich  th«7  occupied  ii 
Georgia  wn>  guaranteed  to  them  hj  the  moat  lolemn  fiilth.  In  b  few  ;e>rs,  11i«  um 
white  population  which  pKMed  upon  them  in  their  snceitral  territorjr  will  follo'tbnn 
to  the  aolitudei  ot  Arkmniu ;  and  u  tlie  limits  of  the  earth  will  at  Jul  fail  them, 
their  only  relief  will  be  death."  The  last  remnant  of  the  lodtan  tribes  ead  of  th* 
Hisaissippi  and  north  of  the  Ohio  were  the  Wyandntts,  "  the  iMt  of  the  brsTei  of  the 
Ohio  tribes,"  and  a  remnant  of  the  Miami  tribe  in  Indlitna,  with  the  exception  t< 
the  remains  of  the  Senecas,  of  the  Six  Nations.  Tliej"  hare  been  wat  "  in  JiopdcM 
tianiihment "  to  the  far  West.  Biuuel  [io  the  Note*  on  the  early  setllemert  at  tbe 
Horthwettem  Territory,  by  Jacob  Burnet,  New  York,  1M7,  c  21)  cansidOTs  tlui  Ibi 
commencement,  progress,  and  close  of  the  degeneracy  and  ruin  of  the  Norlhiralem 
Indians  began  at  the  treaty  of  GreenTille,  in  1703,  which  opened  a  friendly  Intn^ 
coarse  and  corrupting  inSuence  with  tl>e  whites,  and  which  in  lesi  than  flfty  jna 
terminated  in  the  extinction  of  a  race  of  men  once  Dumeroua,  povrerful,  bnn,  ud 
uncoDtaminated  with  the  corruptions  of  cirilization,  and  wlio  were  the  originul  uii 
nndispnted  lovereigni  of  tlie  entire  country,  ftoro  PenniylTsnia  to  the  Miniuippi, 
"  and  a  more  delightful,  fertile  valtey  cannot  be  found  on  the  earth."  Judge  Boraet 
cites  the  caaes  of  tlie  Cherokeet  and  the  Wyandottt.  to  prore  tliat  the  Indian  tn 
CspAble  of  the  arts  of  civilised  life,  and  that  necessity  would  have  made  them  indn- 
triousaod  proiperons agriculturist*,  "If  thecoTetouseyeof  tbe  white  mao  had  Ml 
fixed  00  tlieir  incipient  improreineiiti.'' 
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LECTURE  LH. 

OF  mCOBPOBEAL   HEBGDITAIfENTS. 

Thikos  real  con^t  of  lauds,  tenements,  and  hereditaments. 
The  last  word  is  almost  as  comprehensive  as  property,  for  it 
means  anything  capable  of  being  inkerUed,  be  it  corporeal,  in- 
corporeal, real,  penional,  or  mixed,  (a)  The  term  *'  real  estate  " 
means  an  estate  in  fee  or  for  life  ia  land,  and  does  not  compre- 
hend terms  for  years,  or  any  interest  short  of  a  freehold.  (6)  A 
tenement  comprises  everything  which  may  be  holden,  so  as  to 
create  a  tenancy,  ia  the  feudal  sense  of  the  word,  and  no  doubt 
it  includes  things  incorporate,  though  they  do  not  lie  in  ten- 
ure, (e)  Corpore^  hereditaments  are  confined  to  land,  which, 
according  to  Lord  Coke,  (d)  includes  not  only  the .  ground  or 
soil,  but  everything  which  is  attached  to  the  earth,  whether  by 
the  course  of  nature,  as  trees,  herbage,  and  water,  or  by  the 
hand  of  man,  as  houses  and  other  buildings ;  and  which  hfls  an 
indefinite  extent,  upwards  as  well  as  downwards,  so  as  to  in- 
clude everything  terrestrial,  under  or  over  it.  (e)     Incorporeal 

(<■)  Co.  Litt  8.  ■. 

(b)  Co.  Litt  19,  SO;  andiM>^>nr.U.842;  Hen?  v.  Htllet,  2  Cowen,  4«T. 

(c)  Preiion  on  Eitatei,  L  8 ;  Co.  Utt  19,  t>,  SO,  k ;  Doe  o.  Djbtll,  1  Moore  &  P.  SSO. 
jrf)  Co.  Litt  4,  a. 

(c)  3  Bl.  Comm.  18.  There  ue  exception*  to  the  general  rule,  that  land  locladei 
erer/tblng  aboTe  and  below  the  inrlace.  Thui,  a  man  mar  hare  *d  inherftaace  in 
ma  nfptr  chamber,  thongh  the  lower  building*  and  the  soil  be  In  another,  and  it  will 
pAM  bf  lifeiT'  Ca  Litt.  48,  b.  Ejecltneni  wiil  iie  (or  a  hoiue,  without  an;  land  ; 
MDcI  a  home  erected  bj  A  on  the  land  of  B,  with  penniiaion,  or  under  contract, 
beiongi  to  A  at  penonal  propertj.  Dot;  v,  Qorham,  6  Piclc.  48T  ;  Marcej  a.  Darling, 
S Id. 283;  [Howard  v.  Feawnden,  14  Allen,  124, 128 ;  Fallen  n.  Bell,  40  He.  314 ;  Dame 
v.  Dame,  88  N.  H.  429.]  It  ii  usual,  in  inch  a  city  a>  London,  for  different  persons  to 
have  Mieral  ft-eehotds  in  the  same  spot.  The  cellar  maj  belong  to  one  perion,  anil 
the  upper  rooraa  to  another.  Doe  a.  Burt,  1 T.  B.  701.  The  leaie  of  a  cellar,  or  other 
room  in  a  house,  gives  no  interest  In  the  land ;  and  if  the  house  be  destroyed,  the 
iMMe's  bitereet  U  gone.  Wlnton  v.  Cornish,  6  Ohio,  478 ;  [pot,  468,  d.]  A  grant  of 
water  does  not  past  the  (cA  beneath,  bat  it  paateth  a  right  to  fishing.  Co.  Utt  4,  b. 
TOi-iii.  — 88  [661] 
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*  402  *  tenements  and  hereditaments  comprise  certain  inheri- 
table rights,  which  are  not,  strictly  speaking,  of  a  corporeal 
nature,  or  land,  although  they  are,  by  their  own  nature,  or  by 
use,  annexed  to  corporeal  inheritances,  and  are  rights  issuing  out 
wf  them,  or  concern  them.  They  pass  by  deed  without  livery, 
Itecause  they  are  not  tangible  rights,  (a)  These  distinctions  were 
well  known  to  the  civil  law,  and  are  clearly  defined  in  Justin- 
tan's  Institutes.  They  have  their  foundation  in  the  nature  of 
things,  and  very  material  legal  consequences  flow  from  them  in 
practical  jurisprudence.  Res  corporales  sunt  quae  sua  natura  tangi 
possunt,  veluti  fundus  ;  incorporales  sunt  quae  tangi  non  possunt 
et  ill  jure  conaistunt,  sicut  usus  fructus,  usus  et  obligationes.  (i)' 
A  freehold  right  in  a  pew  in  a  church  may  be  classed  among  incor- 
poreal rights,  for  in  England  the  right  only  extends  to  the  use 
of- the  pew  for  the  purpose  of  sitting  therein  during  divine  ser- 
vice, (c)     The  owner  of  the  pew  cannot  dig  a  vault  under  it,  or 

(a)  Bracton,  ji.  18;  Co.  Litt  20,  4,  49,  s. 

{b)  Jmt.  Inst.  2.  2.  A  corporMe  right  or  priTilege  to  lelect  and  acquire  taitd  tai 
a  corporate  purpose,  is  declared  lo  be  an  incorporesl  hereditament .  existing  inde- 
pendent of,  and  prior  to,  anj  act  of  location  or  sarrej.  Canal  Companj  t>.  Railroad 
Company,  4  Gill  t  J.  1. 

(c)  2  Addams  Ec<:l.  419.  The  qualified  interest  of  a  pttrtj  in  a  pew  la  a  cbotch 
is  an  Interest  in  real  estate,  and  comei  within  the  statute  of  fraads,  and  a  parol  con- 
tract for  a  pen  be;ond  a  year  is  void.  First  Baptist  Church  of  Ithaca  o.  Bigelow, 
16  Wend.  28.  In  Maine,  Mawachuiettt,  and  Connecticut,  pewi  in  a  church  aradeiJaicd 
to  be  real  estate.  [Seecaset  collected  l&Cent.  L.J.  lOl.j  In  Hew  lUropsliire  and  In 
the  city  of  Boston,  they  are  held  lo  be  personal  estate.  The  Reriaed  Statutes  of  Ht*- 
•achusetts  made  that  exception  in  favor  of  Boston,  as  had  been  prcTiouslj  done  hf 
the  ataCate  of  1798,  In  Vermont,  a  pew  owner  has  a  right  to  the  occupation  of  It 
when  the  church  is  used  for  public  worship,  bat  is  not  entitled  ti>  cnmpensalion  if  tha 
house  be  pulled  down  a*  too  old  and  unfit  for  public  worship,  lliough  it  would  Im 
otherwise  if  taken  dowu  for  tlie  sake  of  taste  or  convenience.  Kellogg  v.  IK■:kinsaI^ 
Law  Reporter  for  May,  1846.  [18  Vt.  266.)  In  Pennsylvania,  a  cemetery  annexed  to 
a  church,  and  used  for  burial  of  the  dead,  cannot  be  the  subject  of  a  mechanic's  Bea, 

■  The   distinction   between   corpnreal  the  Institutes  is  the  hmdilat,  which  Is  a 

And  inL-orpoteal  things  was  attacked  by  flclltious  thing  io  the  snme  sense  in  whidi 

Austin  as  senseless,  lect.  xiil.  372;  lect.  acorporation  is  a  flctitious  person;  and 

xl.  708;  but  If  ipia  in  jnre  cmtiatunt  be  Is  said  in  the  Digest  to  be  a  tairmilm 

translated  "which  exist  only  in  contem-  distinct  from  Its  component  parts  (D.  5IL 

pintion  of  law,"  or  "  wliich  depend  on  the  16.  208).    This  shows  wluit  the  Komsn 

law  for  existence,"   Instead  of   "  which  lawyers  had  in  mind,  althnagh  some  of 

oonwst  In  a  right,"  as  in  the  orHinarj'  their  examples  may  be  batd  to  justifj. 

tnuslations,  it  will  be  seen  to  hare  had  The  above  suggestion  will  ba  found  mor« 

a  meaning  in  the  Roman  law.    The  first  fully  eiplnined  in  an  article  by  Ihe  present 

Inslanm  of  the  n-s  inearponUt*  given  in  writer,?  Am.  Iaw  Rev. fiC;  Iv. 441, 0.1. 
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erect  anythisg  over  it,  withoat  the  ooDaent  of  the  ovners  or 
troBtees  of  the  church,  (d)  It  is  a  right  sabject  to  that  of  the 
ti-u8tees  or  owners  of  the  church,  who  have  the  right  to  take 
down,  rebuild,  or  remove  the  church,  for  the  purpose  of  more  con- 
Tenient  worship,  withoat  making  any  compensation  to  the  pew 
holders  for  the  temporary  interruption  ;  though  it  has  been  held, 
in  Massachusetts,  that  if  the  church  should  be  taken  down  uii* 
necessarily,  and  as  a  matter  of  exj)edienoy  and  not  of  necessity, 
the  pew  holder  would  be  entitled  to  be  indemnified  for  the  loss  of 
his  pew.  While  the  house  remains,  the  I'ight  to  the  use  of  the  pew 
is  absolute,  and  the  owner  may  maintain  ejectment,  cane,  or  tres- 
pHss,  according  to  circumstances,  if  he  be  disturbed  in  Ais  right,  (e) 
The  incorporeal  hereditaments  which  subsist  by  our  law  are 
fewer  than  those  known  and  reongoized  by  the  English  law.  We 
have  no   such   rights  ah   advowsons,  tithes,  dignities,  (/)   and 

•ad  aold  for  debt  Beam  v.  Methodiat  Clmrch,  The  L&w  Reporter  for  September, 
1816.  In  EnglanJ,  tlie  parton  ie  selwi  of  tlie  frecbolil  of  lii*  cimrcb,  and  the  right 
of  property  in  a  par^culnr  pew  ia  a  mere  eacement  annexed  to  the  ineaauage  of  Ihv 
pew  holder.  (See  Churton  n.  Frewen,  L.  R.  2  Eq.  634 ;]  [Brunilltt  d.  Roberla,  G  L.  K. 
C.  F.  224.]  Pewa  are  auhjeut  to  tlie  conlrol  of  church  wardens  anilor  the  ordinary. 
But  in  Kew  York  a  pew  holder  ia  held  not  to  hare  an  intereat  In  tlie  aoil.  The 
freehold  of  the  church  ia  in  the  Irualeea,  The  riglic  of  the  pew  holder  la  nol  ml 
eftate,  and  ia  no  bar  to  a  xn\e  of  the  churuli  nnd  gronnda  by  the  truateei.  But  If  Iha 
corpomtiDn  of  the  church  owna  the  fee  nf  the  ground,  nnd  the  truiteei  have  Brant«d 
•  durable  leue  or  fee  of  gruund  for  a  vault,  it  cannot  be  anld  if  the  owner  of  the  vault 
objecla.  In  the  matier  of  the  Brick  Preabyterlan  Church,  3  Edw.  Ch.  166 ;  8haw 
p.  Beveridge,  8  Hill,  2a 

(rf)  Ryder, C.  J.,  Sayer,  177 ;  Duitel  b.  Wood,  1  Pick.  102;  3H  S46, 
it)  Gay  V.  Baker,  17  M««a.  436;  Howard  d.  Firat  Pariah,  &c.,  7  Pick.  188:  Kim- 
ball  P.  Second  Pariili  in  Rowley,  24  id.  847 ;  [Gorton  v.  Hadaelt,  9  Ctiah.  608.  8m 
Bt  Panl'a  Church  v.  Ford,  34  Barb.  16 ;  Cooper  d.  Preab.  Ch.,  82  Burb.  222 ;  Wheaton 
V.  Galea,  IB  N,  T.  896;  Abemethy  o.  Chnrch  of  the  Puritans,  S  Daly,  I ;  Perrin  n. 
Granger,  SS  Vermont,  101;]  Baptiat  Church  t.  Witlierell,  8  Paige,  802;  Flaher  v. 
Glover,  1 S.  H.  180 ;  Price  n.  Metbodiat  Church,  4  Ohio,  615.  See  Pettman  ».  Bridjnr, 
1  PhiU.  Bed.  3ia,  ai  to  pew  righta,  under  the  etcle«iMtlcal  law ;  Heeney  u.  81,  Pe- 
ter'a  Chnrch,  2  Edw.  Ch.  608 ;  Shaw  o.  Beveridge,  3  Hill,  28. 

(/)  Tlie  law  of  dignitiea.  though  unknown  to  oi,  l«  of  great  Importance  tn  the 
Kngliah  law,  and  it  fVequently  bringa  into  view  deep  Inreatlgationa  In  rejial  and  |lll^ 
liamentsry  antiqultlei.  A*  mattera  for  curfoua  inquiry,  we  may  parllciilarly  iclfi^t 
two  great  peerage  caaea  before  the  Houae  of  Lordi,  aa  being  rvplece  with  antiquarian 
midiiion  and  reaearch.  The  caaea  I  allnde  to  are,  (1)  The  caaa  of  the  Rarldom  of 
Oxford,  in  the  time  of  Charlea  I.,  In  which  the  title  and  dignity  of  that  earidom, 
under  the  name  of  the  noble  bouae  of  De  Vere.  wai  traceil  up  through  aiiccraiivedt- 
aoenis  and  generaitona  to  the  time  of  William  the  Canqneror.  Tlie  cnat  at  Urgt. 
with  the  opiniona  of  the  Jndgea.  It  rtpnrtsd  in  Sir  W.  Jonoa'a  Repnru,  M.  VH  Th» 
caae  of  the  Barony  of  L'lale.  decided  a  few  ynra  ago,  npon  the  claim  of  Sir  John 
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*  408  franchises  of  the  chase  ;  and  those  titles  require  *  compli- 
cated regulations,  and  have  been  a  fruitful  source  of  diti- 
cusaion.  The  most  litigious  cases  in  the  Exchequer  Reports  are 
those  relating  to  tithes  ;  and  it  is  a  great  relief  to  the  labors  of 
tlie  student,  and  a  greater  one  to  the  duties  of  the  courts,  and 
infinitely  more  so  to  the  agricultural  interests  of  the  country,  that 
the  doctrine  of  tithes  is  unknown  to  our  law. 

The  incorporeal  rights  which  I  shall  no\p  consider,  are,  1.  Com- 
mons; 2.  Ways,  easements,  and  aquatic  rights;  8.  OfSces; 
4.  Franchises;  5.  Annuities;  and  6.  Rents. 

1.  Of  the  Bight  of  Common.  —  The  right  of  common  is  a  r^ht 
which  one  &i»n  has  in  the  lands  of  another.  The  object  is,  to 
piLtstiire  his  cattle,  or  provide  necessary  fuel  for  his  family,  or  for 
i-epairing  his  implements  of  husliandry.  (a)  * 

This  right  was  intended,  in  early  ages,  for  the  encountgemeDt 
of  agriculture,  and  existed  principally  between  the  owner  of  a 
manor  and  his  feudal  tennnts.  "  By  the  ancient  common  law," 
said  Lord  Coke,  when  commenting  upon  the  statute  of  Merton,  (6) 
"  if  a  lord  of  a  manor  enfeoffed  others  of  some  parcels  of  arable 
land,  the  feoffees  should  have  common  appendant,  in  the  wasta 
ground  of  the  manor,  for  two  causes:  (1.)  As  incident  to  the 
feoffment,  for  the  feoffee  could  not  plough  and  manure  his  ground 
without  beasts,  and  they  could  not  be  sustained  without  pasture ; 
and,  by  consequence,  the  tenant  shall  have  common  in  the  wastes 
of  the  manor  for  his  beasts  of  the  plough ;  and  this  was  the 
beginning  of  common  appendant.  (2.)  The  other  reason  was,  for 
maintenance  and  advancement  of  agriculture,  which  was  much 
favored  in  law."  The  policy  of  the  old  law  in  favor  of  commoa 
of  pasture  and  of  estovers,  as  being  conducive  to  improvement 
in  agriculture,  has  entirely  changed,  or  become  obsolete ;  and 

ShfUey  Sldner,  who  tr««d  op  hij  cl»ira  in  ■  dear  cohtm  of  detcnit  to  the  Coaotew 
of  Shrewtbnr;.  in  the  time  of  Ed*rkrd  IV.  The  haiorif  h«d  r«lien  into  abeyuw*, 
■nd  glept  in  tli«  tomb  of  th«  Coanteu  of  Warwick  erer  iIdcs  tlie  year  1421.  Bnt  u 
no  time  ban  In  cam  of  peerage,  it  wai,  upon  very  planiiUe  grotmda,  altenpied  to 
be  reviTed  in  1825.  Ttie  caie  wai  reported  by  Hr.  Nlchoia*.  See  Oie  Londoi  Laa 
Hagatine  for  July,  1820,  art.  3. 

(a)  flDch'i  Uw,  167,  [b.  3,  c.  0.] 

(»>  2Init.  86;  4  Co.  87,  a. 

>  TI«  origin  of  eomtnon*  in  the  oomatiinltiei  of  the  middle  rngM  b  expUntd  pmt. 
It.  441,  n.  1.  Dee  Williami'  RighU  of  Comtnon  (1880)  fbr  a  fnU  dlMOMian  of  thi* 
taplo. 
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this  incorporeal  right  is  now  foand  to  be  on  inonmbrance 
rather  than  an  advantage.  The  rights  of  common  *  are  *  404 
little  known  or  need  in  this  country,  and  probably  do  not 
exist  in  any  of  the  northern  or  western  parts  of  the  United  States, 
which  have  been  settled  since  the  Revolution.  The  Ch.  J.  of 
Pennsylvania,  while  he  admitted  that  a  right  of  common  was  an 
estate  well  known  in  the  law,  declared  that  he  knew  of  very  few 
instances  of  rights  of  common,  (a)  But  the  right  is  still  known 
and  enjoyed,  and  has  been  frequently  a  subject  of  litigation,  in 
some  parts  of  the  State  of  New  York ;  and  it  is  interesting  to 
perceive  the  nice  distinctions,  and  the  clear  and  accurate*  sense 
of  justice,  which  arose  and  were  applied  to  this  head  of  the  law. 

(1.)  Of  Common  of  Pasture  and  of  Ettovert,  —  Common  of 
pasture  was  known  at  common  law  as  common  of  pasture  append- 
ant and  common  of  pasture  appurtenant.  The  fii-st,  or  common 
appendant,  is  founded  on  prescription,  and  is  regularly  annexed  to 
arable  land.  It  authorized  the  owner  or  occupier  of  arable  land  to 
put  commonable  beaata  upon  the  waste  grounds  of  the  manor,  from 
the  necessity  of  the  case,  and  to  encourage  agriculture.  The  ten- 
ant was  limited  to  such  beasts  as  were  levant  and  coxtehant  on  bis 
estate,  because  such  cattle  only  were  wanting  to  plough  and 
manure  his  land.  It  was  deemed  an  incident  to  a  grant  of  land,  as 
of  common  right,  and  to  enable  the  tenant  to  use  his  plough 
land,  (b)  Common  appurtenant  may  be  annexed  to  any  kind  of 
land,  and  may  be  created  by  grant  as  well  as  prescription,  (e)  It 
allowed  the  owner  to  put  in  other  beasts  than  such  as  plough  or 
manure  the  land  ;  and,  not  being  founded  on  necessity,  like  the 
other  right,  as  to  commonable  beasts,  was  not  favored  in  the 
law.  ((f)  Common  of  estovers  may  be  equally  appendant  or 
appnrtenant. 

The  law  concerning  common  appendant  received  great  discus- 
sion and  consideration,  in  Bennett  v.  Reeve,  in  1740.  (i) 
*  It  was  admitted  to  be  the  settled  law,  that  common  of   *  405 

[a)  Tnulee*  of  tlw  W«iteni  Univenity  v.  Boblnion,  12  Berg.  &  R  33.  Wa 
meet,  however,  with  a  diiciuuon  of  the  riffbt  of  uommon  in  Cur  a.  WrUmc, 
T  Wall*  (Penn.),  8H. 

(6)  2  BL  Comm.  88.  (c)  S  Bl.  Comm.  38;  CowUn  n.  Bliick,  16  Eut,  108. 

[d)  3  Bl.  Comm.  33 ;  8  CrnUe'*  Dig.  tit.  Common.  [See  further,  Comi.  of  Sewen 
B.  OUue,  10  L.  R.  Eq.  134;  Bsjlk  v.  llfueD  Ambnnt,  &  Ch.  D.  GOO;  BobiuMn 
>.  Dakep  Singh,  11  Ch.  D.  T9&] 

(«)  inUe%  SS7. 
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pasture  appendant  belonged  only  to  arable  land,  and  could 
not  be  severed  from  it ;  and  tbat  if  the  land  be  divided  ever  so 
often,  every  little  parcel  was  entitled  to  common  appendant,  but 
only  for  commonable  cattle,  or  sucb  as  were  necessary  to  plongh 
and  manure  the  tenant's  arable  land.  The  Court  of  C.  B.,  after 
tvro  ai-gument^,  rejected  the  claim  of  a  tenant,  who,  by  the  process 
of  subdivision,  claimed  only  a  yard  of  land  to  a  right  of  commoD 
for  sixty-four  sheep.  He  vas  entitled  only  to  a  right  of  common 
for  such  cattle  as  were  wanted  to  plough  and  manure  his  yard  of 
land,  and  in  this  way  the  court  brought  his  claim  within  reason- 
able limits. 

Common  of  pastnre,  whether  appendant  or  appurtenant,  might 
be  apportioned  upon  the  alienation  of  the  laud  to  which  the  com- 
mon belonged,  because  it  was  founded  in  necessity  and  commoD 
right.  "  God  forbid,"  said  Lord  Coke,  (a)  "  that  the  law  should 
not  be  so,  for  otherwise  many  commons  in  England  would  be 
avoided  and  lost."  Thus,  in  Wild's  Case,  (ft)  he  being  seised  of 
forty  acres  of  land,  to  which  a  right  of  common  pasture  on  two 
bundled  adjoining  acres  for  commonable  cattle  was  appurtenant, 
sold  five  acres.  It  was  held,  that  the  alienee  had  a  right  of  com- 
mon appurtenant  to  the  five  acres,  and  that  the  alienation  of  part 
of  the  land  did  not  destroy  the  right  of  common  either  of  the 
alienor  or  alienee,  but  each  retained  a  right  of  common  propor^ 
tioned  to  their  estates.  The  warm  language  of  Coke  shows  the 
deep  conviction  of  that  age,  that  these  rights  of  common  were 
indispensable  to  the  tillage  of  the  English  tenantry.  But  the 
change  of  manners  and  property,  and  of  the  condition  of  society 
in  this  country,  is  so  great,  that  the  whole  of  this  law  of  com- 
monage is  descending  fast  into  oblivion,  together  with  the  memory 
of  all  the  talent  and  learning  which  were  bestowed  upon  it  by  the 

ancient  lawyers. 
*  406       *  There  have  been  several  cases  on  this  subject  of  the 

right  of  common  of  pastnre,  and  of  estovers,  discussed 
in  the  Supreme  Court  of  New  York,  and  the  principles  to  be 
deduced  from  the  ancient  decisions  were  fully  and  aocuratdy 
considered. 

The  first  case  I  allude  to  was  that  of  Watta  v.  Coffin,  (a)  which 
was  upon  a  lease  executed  before  the  Revolutionary  war,  in  which, 
by  express  covenant,  the  grantor  bad  conveyed  to  the  lessee  in 

(a)  4  Co.  S8.  (i)  8  Co.  78,  b.  (a)  11  Jobnt.  4S& 
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fee  common  of  pasture,  and  reasonable  estovers,  out  of  the  woods 
of  the  manor  of  Renaselaerwick,  at  Claverack.  Tlie  grantor  luiU 
cultivated,  or,  in  aucient  language,  approved  the  manor  lauds  by 
leasing,  so  as  to  leave  no  common  of  estovers  ot  of  pasture,  and 
in  that  way  had  actually  destroyed  the  exercise  of  the  light  under 
the  covenant.  The  only  question  was,  as  to  the  remedy ;  and  it 
was  held,  that  the  tenaDt  could  not  set  off  that  claim  under  the 
covenant,  against  the  rent  due  upon  the  perpetual  lease,  but  must 
resort  to  his  covenant  if  any  remedy  existed.  It  was,  however, 
left  undecided,  whether  any  right  of  common  existed  after  the 
waste  and  unappropriated  parts  of  Claventck  had  disappeared  by 
the  settlement  and  improvement  of  the  country.  In  England, 
before  the  statute  of  Merton,  20  Henry  III.,  it  was  supposed  that 
the  lord  could  not  improve  any  part  of  his  waste  grounds,  however 
extensive  they  might  be,  provided  another  person  had  a  grant  of 
common  of  pasture  therein,  because  the  common  issued  out  of 
the  whole  waste,  and  every  part  of  it.  But  that  statute,  and  the 
statute  of  Westminster  II.,  13  Edward  I.,  allowed  him  to  do  it.  if 
he  left  sufficient  common  of  pasture  for  the  tenants ;  and  this  was 
all  that  any  tenant  could,  in  common  justice,  have  required,  before 
the  provision  of  the  statute.  It  is  now  well  settled  in  the  Engliah 
law,  that  the  owner,  of  lands,  in  which  another  has  a  right  of 
common,  may  improve  and  enclose  part  of  the  common, 
•leaving  a  sufficiency  of  common  for  the  tenant.  In  those  •407 
cases  in  which  a  right  of  common  of  pasture  exists  here, 
the  right  of  the  owner  of  the  soil  to  improve  would  seem  neces- 
sarily  to  be  subject  to  the  same  limitation,  and  to  be  exercised 
consistently  with  the  preservation  of  a  right  of  common. 

The  next  case  in  -which  this  right  of  common  was  discussed 
was  that  of  Livit^eton  v.  Ten  Broeek.  (a)  In  that  case  an  ancient 
deed  had  conveyed  a  lat^e  tract  of  land  in  the  manor  of  Living- 
ston, with  a  right  of  common  of  pasture  and  of  estovers ;  and  the 
court,  in  the  decision  of  that  case,  recognized  several  principles 
of  ancient  law  applicable  to  this  right  of  common. 

Thus,  if  a  person  seised  of  part  of  the  land  subject  to  common, 
should  pui-chase  part  of  the  adjoining  land  entitled  to  common, 
here  would  be  an  unity  of  title  in  one  and  the  same  person  to  part 
of  the  land  entitled  to  a  privilege  of  common,  and  to  part  of  the 
land  charged  with  that  privilege,  or  out  of  which  the  common 
(o)  16  JuhM.  U. 
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ma  to  be  tsken.  Thia  unity  of  title  extinguislied  his  right  of 
oommon,  and  upon  this  piinciple,  that  if  it  wag  to  continue  in  his 
hands,  his  interest  would  induce  him  to  take  common  for  the  land 
he  purchased  out  of  that  part  of  the  manor  which  he  did  not  own, 
in  oi-der  to  relieve  his  own  land  of  the  buiden  and  cast  it  upon 
liis  neighbor.  This  temptation  to  abuse  and  fraud  the  cantions 
policy  of  the  old  law  would  not  permit.  So,  also,  if  a  man, 
having  common  in  a  lai^e  field  owned  by  several  persons,  por- 
ohased  an  acre  from  one  of  them,  his  right  of  common  waa  extin- 
guished upon  the  same  principle.  This  was  the  rule  declared 
in  Sotherham  t.  Green;  (6)  and  the  ri^t  of  common  became 
extinct  equally  in  either  case,  by  aliening  or  releasing  part  of  the 

laud  entitled  to  common,  and  by  purchasing  part  of  the 
*  408    land  charged  with  it.     If  it  were  otherwise,  *  the  tennut 

of  the  residue  might  be  charged  with  the  burden  of  the 
whole  common.  The  rule  is,  that  this  right  of  common  shall 
not  be  so  changed  or  modified  by  the  act  of  the  paities,  as  to 
increase,  or  even  to  create  the  temptation  to  increase,  the  chai^ 
upon  the  land  out  of  which  common  is  to  be  taken.  An  extin- 
guishment of  the  right  as  to  a  portion  of  the  land  chained,  is  an 
extinguishment  of  the  whole ;  and  this  principle  of  ancient  policy 
was  illustrated  in  the  case  to  which  I  have  referred. 

In  Leyman  v.  Aheel,  (a)  another  branch  of  the  same  subject  was 
brought  under  the  consideration  of  the  Supreme  Court. 

It  was  held,  that  incorporeal  hereditaments  descend  by  inbe^ 
itance  as  real  estate,  and  in  that  case  a  light  of  common  of  esto- 
vers, which  bad  descended  to  children,  was  held  to  I>e  incapable 
of  division  between  them ;  and  this  upon  an  old  and  just  prin- 
ciple of  law,  to  prevent  the  land  from  being  doubly  or  trebly 
chained.  In  accordance  with  the  case  of  The  Earl  of  SwUingUm 
T.  Lord  Mounijoy,  (6)  it  was  held  that  a  oommon  in  gross  and 

<i)  Cro.  Elii.  698.  [See  Hkll  b.  Iawmhu,  S  B.  L  218 ;  BeU  >.  Ohio  ft  P.  R.  R., 
26  Penn.  9t.  161.] 

(a)  16  Johns.  30.  So,  slao.  In  Vui  RenwelRCT  r.  TUdcliff,  10  Wenl  OSS,  il  wu 
adjudged,  nccording  to  the  doctrine  of  Lord  Coke,  In  Co.  LItt.  IM,  b,  iIiai  cenaon  tf 
alovm  could  not  be  apportioned.  It  is  an  entiretj,  and  cannot  be  diTided,  (or  that 
might  work  oppreesion  end  injiutice,  bf  lurcharging  the  land-  If.  tlierrforc,  a  ftn> 
enLded  to  eitoveri  be  divided  bfAeaa  oflht  parlf  among  leveral  lenanu,  nettlier  ot 
them  can  take  eitoTen,  and  tbe  right  ii  eitingoUhed.  [6m  IdTingttoa  v.  Ketcham, 
1  Barb.  fiOS.] 

(ft)  OodboIE,!?;  Co.  Litt  Idi  b,  ■.  0. 
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uncertiun,  as  tlie  right  to  cut  wood  and  dig  turf,  might  be 
amigoed,  but  it  could  not  be  aliened  in  such  a  way  as  to  give 
the  entire  right  to  several  persons,  to  he  enjoyed  by  them  sep- 
arately. Lord  Coke  said,  (<;)  that  if  such  a  light  of  common 
descended  to  coparceners,  as  it  was  not  partable,  the  eldest 
should  have  the  right,  and  the  rest  should  have  contribution,  or 
an  allowance  of  the  value  in  twme  other  part  of  the  inheritance. 
But  if  the  ancestor  left  no  inheiitance  from  which  to  make  com- 
pensation or  recompense  to  the  younger  coparceners,  one  purcener 
was  to  have  it  for  a  time,  and  the  other  for  the  like  time,  so  that 
no  prejudice  should  accrue  to  the  owner  of  the  soil.  This  mode 
of  enjoyment,  alternately,  or  in  succession,  was  carried,  in 
the  *  ancient  Ikw,  to  a  ludicrous  extent.  Thus,  says  Coke,  *  409 
according  to  the  rules  to  be  found  in  Bracton,  Britton,  and 
Fleta,  in  the  ease  of  a  commoo  of  piscary  descending  to  two  or 
more  parceners,  the  one  may  have  one  fish,  and  the  other  tlie 
second  ;  the  one  may  have  the  first  drat^ht,  and  the  otiier  tlio 
second.  If  it  be  of  a  mill,  the  one  was  to  have  the  mill  for  a 
time,  and  the  other  for  the  like  time,  or  the  one  the  first  toll  dish, 
and  the  other  the  second. 

In  the  case  in  New  York  last  referred  to,  it  was  held  that  this 
law  was  changed  under  the  operation  of  our  statute  of  descents, 
and  that  if  such  a  right  of  common  descended  to  several  heirs  as 
tenants  in  common,  or  parceners,  it  could  not  be  divided,  but 
there  must  be  a  joint  enjoyment.  They  may  jointly  alien,  but 
one  tenant  cannot  convey  alone,  nor  can  the  eldest  heir  take  the 
whole  of  this  indivisible  right  of  oommoii  of  estovers,  and  make 
recompense.  It  is  a  joint  right,  to  he  enjoyed  jointly  by  the  boil's, 
or  their  assignees  ;  and  upon  the  principle  that  the  land  cbai^d 
with  the  right  is  not  to  have  an  increase  of  burden  by  the  multi- 
plication of  claimanta. 

This  right  of  common  may  be  controlled  by  custom.  It  may  be 
held  ettbservieut  to  a  distinct  right  in  the  lord  of  the  manor, 
founded  on  immemorial  usage,  to  dig  in  the  soil,  without  leaving 
sufficient  herbage  for  the  commoners,  (a) 

(e)  Co.  Utt.  106,  a. 

(n)  Bateton  v.  Green,  S  T.  B.  411.  [See  Hall  >.  Brron,  4  Ch.  T).  067 ;  Lucellei 
V.  Lcn4  Orwlow,  2  Q.  B.  D.  4S3.  Ai  to  tha  right  pnifit  k  praidn  -retting  in  the  inhab- 
iUnU  of  tovru,  lee  ChiltOD  «.  Corp.  of  Loodon,  7  Ch.  D.  735 ;  Lord  Riven  v.  Adamt, 
8  Ex.  D.  Ml.] 
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(2.)  Of  Common  of  PUeary.  —  This  ia  ewd  to  be  a  liberty,  or 
right  of  fishery  id  the  water  coveiing  the  soil  of  another  person, 
or  in  a  river  nmning  through  another  man'tt  land.  (&)  A  oom- 
mon  of  fishery  is  not  an  exclusive  right,  hut  one  enjoyed  in  com- 
mon with  certain  other  persona  ;  and  Lord  Holt  said  it  was  to  be 

resembled  to  the  case  of  other  common.  (<;)  The  books 
•  410    speak  likewise  of  a  'free  fishery,  as  being  a  franchise  in  the 

hands  of  a  subject  existing  by  grant  or  prescription,  dis- 
tinct from  an  ownership  in  the  soil.  It  is  an  exclusive  right, 
and  applies  to  a  public  navigable  river,  without  any  right  in  the 
eoil.  (a)  There  is  also  a  several  fishery,  which  is  a  private  exclu- 
sive right  of  fishei-y  in  a  navigable  river  or  arm  of  the  sea,  accom- 
panied with  the  ownership  of  the  soil.  It  ia  a  giant  along  with 
the  eoil,  though  the  soil  may  be  granted  without  this  several 
fishery  ;  and  it  has  likewise  been  strongly  asserted  and  maintained, 
that  a  several  fishery  may  exist  without  the  owneruhip  of  the 
soil,  (i) 

But  these  distinctions  between  common  of  piscary,  free  fishery, 
and  several  fishery,  seem  to  be  quite  unsettled  in  the  books;  (c) 
and  the  authorities  referred  to  by  Mr.  Hargrave,  (d^  throw  em- 
barrassment in  the  way  of  the  attempt  to  mark  with  precision 

{!>}  2  B1.  Comm.  81,  39;  Cruise'i  Digest,  Ut  Common,  ««c  31. 

[c)  2  Salk.  637. 

(a)  Tliii  exL'luiiTe  riglit  of  free  flilier}'  in  a  public  river  wri  to  anreiuonaUe  u 
to  be  proliiliitea  in  future  l)j  Magna  CliartB.  c.  IG,  20,  47  ;  {Mnyur,  £c.  of  Cftriule  e. 
Oralinm,  L.  R.  4  Ex.  801 ;  Tinicnm  Fishing  Co.  i>.  Carter,  SI  Penn.  Si.  £1.] 

(i)  Com.  Dig.'tiLPrerogaiive,  D.  U;  Co.  Litt.  4,  b,  122.  aj  Hate,  de  Jure  Hult, 
C.  6;  tlie  ease  of  the  lloyal  Fieliery  of  the  Brtiina,  Davici,  149;  Smith  v.  Ktmp, 
2  Salk.  637;  Cjirter  v.  Murcot,  4  Burr.  21G2;  Seymour  e.  Lord  Courlonaj,  G  Id. 
2814.  Mr.  AngcU,  in  liis  vnluable  Trmiiae  on  tlie  Common  T..tw  in  Rclniion  to  Water- 
couricg,  6-l(j  ling  collected  tile  aulhoriliea  on  the  question  wbether  a  Bereral  flslierj 
Duty  exist  without  the  properly  in  Che  Boll.  The  renaon  of  the  thing,  and  (he  weight 
of  authority,  are  in  favor  of  the  affirmative  of  the  question;  and  he  Juitly  condade* 
that  property  in  watercourses  may  be  subjected  to  every  kind  of  restriction  by  posi- 
tive agreement.  In  Duke  of  Somerwc  v.  Fogwell,  5  B.  &  C.  876,  it  was  declared, 
that  in  ordinary  cases  the  owner  of  a  itreral  Jithrrg  nai  to  be  presumed  to  be  ounier 
of  the  soil.  He  is,  however,  only  prima  facie  owner  of  the  soil.  Fartlieriche  r. 
MaM)n,  2  Cliitty,  66S. 

(<:)  See  the  discuisiona  at  the  bar  in  Freary  b.  Cooke,  14  Man.  488.  Sir  WilUam 
Biackstone  says,  that  a  /n«  JitluTj  is  nn  exclusive  rigliL  Comm.  iL  SQ,  40.  But  in 
Seymour  c,  Lnrl  Courtenny,  5  Burr.  2814,  T<ord  Mantfleld  declared  that  it  was  eueo- 
tiitl  to  ft  tr^x  fishery  that  more  tlMn  one  peraon  «hould  liavs  a  coextenaive  right  in  lh« 
tame  subject.  So  in  MeWin  i>.  Whiting,  7  Pick.  79,  it  w>«  bdd  tlMt  *,  fk«e  flsheir 
was  not  nn  exclnsite  Salierj. 

{J)  Bftrg.  Co.  LitU  lib.  2,  No.  IBl. 
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tbe  line  of  diecrimioation  between  the  several  *  rights  of  *411 
fishery.  Id  a  modern  case,  (a)  tbe  judges  took  a  dia- 
tinctioD  between  a  common  fitibery  (twramtuw  ^ucan'um),  vhich 
may  mean  for  all  mankind,  as  in  the  sea,  and  a  common  of  luli- 
ery  (^commwntam  puearue),  which  is  a  right,  in  common  with  cer- 
tain other  persons,  iu  a  particular  stream ;  and  the  text  writers 
were  deemed  to  have  spoken  inaccurately  when  tliey  coufoumlcd 
the  distinction.  The  more  easy  and  intelligible  arrangement  of 
the  subject  would  seem  to  be,  to  divide  the  right  of  fishing  into  a 
right  common  to  all,  and  a  right  vested  exclusively  iu  one  or  a 
few  individoaU. 

It  was  a  settled  principle  of  the  common  law,  that  the  owners 
of  lands  on  the  banks  of  fresh  water  rivers,  above  the  ebbing  and 
flowing  of  the  tide,  had  the  exclusive  right  of  fishing,  as  well  as 
the  right  of  property  opposite  to  their  respective  lauds  adfilum 
medium  aqiue ;  and  where  tbe  lauds  on  each  side  of  the  river 
belonged  to  the  same  person,  he  had  the  same  exclusive  right  of 
fishery  in  the  whole  river,  so  far  as  his  lands  extended  along  tlie 
same.  The  right  exists  in  rivera  of  that  description,  though  tboy 
may  be  of  the  iirst  magnitude,  and  navigable  far  rafts  and  boats, 
but  they  are  subj^ted  to  the  ju»  publicum,  as  a  common  liigliway 
or  easement,  for  many  navigable  purposes.  The  common  law, 
while  it  acknowledged  and  protected  the  right  of  the  owners  of 
the  adjacent  lands  to  the  soil  and  water  of  the  river,  rendered 
that  right  subordinate  to  the  public  convenience ;  and  all  ei-oc> 
tions  and  impediments  made  by  the  owners,  to  the  obstruction  of 
the  free  use  of  the  river  as  a  highway  for  boats  and  i-afis,  aro 
deemed  nuisances.  This  right  of  fishery  in  rivere  not  navignlilo 
ia  also  subject  to  the  qualification  of  not  being  so  used  as  to  iiijuro 
the  private  rights  of  others ;  and  it  does  not  extend  to  impudd  Iho 
passage  of  flsh  up  the  river  by  means  of  dams  or  other  ohstruo* 
tions.  The  impediment  was  at  common  law  a  nuiMiuuid, 
and  in  Massachusetts  it  subjects  •the  party  creating  it  to  *i\3 
a  penalty  given  by  statute,  (o)    Under  these  rciwonable 

{a]  Benett «.  Coitu-,  8  Taonl.  183. 

(a)  Weld  0.  Homb;,  7  Eait,  195 ;  Common wtiiUh  c,  Chitpin,  fl  Pick.  11».  Tlw 
rPBoUtion  of  flih«riei  within  the  Juiiidiction  nf  tlie  •^fanl  imtra  Ei  mtiUtr  ii(  iliiliila 
pniTiiiDn ;  and  the  laws  o(  Connectical,  In  pirticiiliir,  tinra  Iwi'ti  mnny  rniil  wirj" 
■peciflu  on  tlie  labject.  Sutulei  of  ConMCtlvut,  lb3B,  pp.  -JIKf-UHA,  Hut  niiiiniriiih 
taring  nuuliiner/,  and  ■teunboau.and  llic  iiuttUbl*  eupldlt;'  iii'l  iklll  nf  nilwriiwit, 
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qualifications,  the  right  of  private  property  in  rivers  was  recog- 
nizeil  at  common  law  in  the  earliest  ages,  and  it  has  been  unU 
forinly  admitted  down  to  this  day.  (&)  The  law  was  lud  down 
very  clearly  and  emphatically  in  the  case  of  the  river  Banne,  in 
Ireland,  (e)  which  is  regarded  as  a  leading  case  and  a  sound 
authority ;  and  the  doctrine  of  that  case  was,  that  a  subject 
might  have  a  several  freehold  interest  in  a  navigable  river  or  tide 
water,  byspecial  grant  from  the  crown,  but  not  otherwise ;  and 
that  without  such  grant,  or  prescription,  which  is  evidence  of  a 
grant,  the  right  of  fishing  was  common.  On  the  other  hand,  it 
was  held  that  in  rivers  not  navigable  (and  in  the  common-law 
sense  of  the  term,  tho.-e  only  were  deemed  navigable  in  which  the 
tide  ebbed  and  flowed),  the  owners  of  the  soil  on  each  side  had 
the  interest  and  the  right  of  fishery ;  and  it  was  an  exclusive  right, 
and  extended  to  the  centre  of  the  stream  opposite  their  res^pective 
lands.  This  case  was  followed  by  that  of  Carter  v.  Murcot,  ((2) 
in  which  the  K.  B.  recognized  that  doctrine  in  its  fullest  extent ; 
and  Sir  Matthew  Hale,  in  his  treatise  De  Jure  Maris,  («)  has  not 
only  laid  down  the  same  propositions,  but  he  has  discussed  the 
subject  with  great  and  accurate  learning,  and  It  has  become  a  text 
book  of  the  highest  authority.  , 

This  private  light  of  fishery  is  confined  to  freah  water  rivers, 
unless  a  special  grant  or  prescription  he  shown;  and  the  right 
of  fishing  in  the  sea,  and   in   the  bays  and  arms  of  the  sea, 

and  in  navigable  or  tide  waters,  under  the  free  and 
*  418    *  masculine  genius  of  the  English  common  law,  is  a  right 

public  and  common  to  every  person ;  and  if  any  individ* 
nal  will  appropriate  an  exclusive  privilege  in  navigable  waters 
and  arms  of  the  sea,  he  must  show  it  strictly  by  grant  or  prescrip- 
tion, (a) '     The  common  right  of  fishing  in  navigable  waters  ia 

ha*e  prodig^ouilj  dimintihed  the  reiart  of  the  matt  Tktiuble  fl*h  into  tbe  rirti*  of 
tbe  northern  itHtes. 

(li)  Hale,  de  Jure  M«ri«,  e.  1,  cita  a  record  In  Ilw  K.  8.,  m  evtlj  m  18  and  19 
Edoiird  I.,  in  wliicfa  thii  rule  wm  auerted.  [Major,  Ac  of  Carliala  t.  Graham,  L  R. 
4  Ex.  301.] 

it)  D«»le«.  149.  (rf)  4  BniT.  2163. 

jc)  Harg.  Law  Tract*,  art  1. 

\a)  Bale,  de  Jure  Harii,  c  4;   Sir  Matthew  Hak,  ia  Lord  Fltswaltw'i  Gua^ 

>  Riparian  Prvprittart.  —  (a)  fligti  of  riven,  and  tha  public  right  of  aihing  fa 

FMery.  —  Tlie   ripariui  owner'i    ezciu-  tidal  watert,  are  (aid  to  dtqpend  apoD  the 

■iTeriglitof  flihing  in  GoglUbfreib  water  eziiteoce  of  a  proprietonhip  in  tlwMnlof 
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founded  OQ  sncb  plain  principles  of  natural  law,  that  it  is  oon- 
sidered  by  many  juiists  as  part  of  the  law  of  nations.     The  civil 

1  Mod.  105;  Wurenr.  MHlthewi,  ISnlk.  S67;6Mod.73;  Ward  r.  Creivell,  Willei, 
266;  Tlie  Hafor,  &c.  of  Oxford  v.  Bicliardion,  i.  T.  R.  437;  Cttrur  v.  Hurco^ 
4  Barr.  2182 ;  Puker  e.  Tbe  Caller  M.  Co.,  20  Me.  868. 

tha  private  river  bj  the  priTsIe  owner,  Id  the  town,  or  in  private  penoni.    Froo- 

and  by  the  torereifpi   in  a  public  tiJet  tor  r.  Wells,  103  Mau.  21S;  Vsiton  o, 

reipeotiTely.    Murphy  e.  Ryan,  2  Ir.  Rep.  Sampton,  8  Ciuh.  317.    It  la  conilitent 

C.  L.  148,  140 ;  Mnjor,  &<:.  of  Carliale  v.  with  tliii  that  the  ownerahlp  of  the  land 

Graham,  L.  R.  4  Ex.  Sfll,  SOa    In  tbe  between  hifth  and  low  water  mark  hf 

lint  cited  caae  tbe  ownerthip  «f  the  wt-  private  riparian    proprietor*  (hovld  be 

ereign  waa  laid  not  to  extend  beyond  tlie  lield  mibject  to  the  public  rights.   Patt, 

abb  and  flow  of  the  tide,  although  the  430;   Boelon  c  Richardioo,   106  Ha«a. 

river  w HI  navigable  beyond  that  potnl;  351,  S54;  Tinicnm  Fiihing  Co,  v.  Carter, 

and  on  that  gronnd,  Inaimuch  u  a  cuitom  61  Penn.  St.  21 ;  p«*t,  427,  n.  {d) ;  It.  441, 

tbat  tha  public  ihoald  have  pnifil  h  pnndn  n.  1.  x' 

in  private  loil  could  not  legally  exiit  [tee  See,  a*  to  planted  beda  of   ojrBteia, 

Allgood  c  Gibion,  84  L.  T.  883 ;  Austin  pott,  418,  n.  (e) ;  Lowndes  v.  Dicketaon, 

w.  Amhnrtt,  7  Cli.  D.  OBD],  it  wm  held  that  34  Barb.  586. 

the  public  could  not  acquire  by  innmemo-  [b]  Eneroadmati.  —  It  ht*  been  held 

rial  naage  any  right  of  flihing  in  a  nari-  by  the  Qoute  of  Lorda  on  a  Scotch  a]^ 

gable  river  above  the  ebb  and  flow  of  the  peal,  but  upon  general  gronndi  of  policy, 

tide.     See  Cobb  e.  Davenport,  4  Vroom  that  an  encroachment  by  a  riparian  pro- 

(33  N.  J),  228.     In  the  aecond  it  waa  prietor  upon  tlie    alcevM  of  a   running 

held  that  a  MTeral  flihery  in  a  tidal  river  stream  can  be  complained  of  by  the  op- 

whtcb  had  pwmaneotly  changed  its  chan-  posite  owner  without  the  neceiaity   of 

oel  could  not  be  followed  from  the  old  proving  either  that  damage  has  been  or 

into  the  new  cliaiineL  la  likely  to  be  sustained  from  that  ca,jue. 

In   MasaacbusetU  It  la  ii^d  that  the  Blckett  ■>.  Morris,  L.  R.  I  H.  L.  8c  47. 

right  of  Ashing  and  taking  clams  In  tbe  And  the  same  rule  Is  applied  to  a  tidal 

aea  or  riverain  any  town  in  the  Common-  navigable  rivpr,  although   It   would  be 

wealth  Is  a  pnbllc  right  belonging  to  all  otherwise  of  work*  erected  upon  the  sea 

the  inhabitants  of  the   town,  unless  re-  shore.     Attorney   General  v.   Lonsdale, 

■tricted  by  acta  of  the  legislaiore,  ie. ;  L.  R.  7  Eq.  377.    But  see  Harvard  Cot 

and  that  it  is  not  incident  to  the  right  of  lege  v.  Steama,  16  Gray,  1. 

property  in  the  toil,  bat  is  nnaffected  by  (e)  .IfeBijoA/e   Waiert. —Cute*  which 

Ihe  question  whether  tlie  title  in  the  land  deny  the  eiiilence  of  any  peculiar  privl- 

ttftder  tbe  water  Is  In  the  Commonwealth,  leges  at  appurtenant  to  the  bank  of  navi- 

>!  Th«rightof  the  pablio  to  flab  was  MutHtti>.Bnrch,a5L.T.48e.    Theright 

held  not  to  extend  to  a  large  inland  navi.  in   Knglanl  only  extends  a*   for  as  the 

gable,  bat  not  tidal  lake,  in  Bloomfleld  v.  tide  erdinarilf  ebbs  and  flowa     Reece  e. 

John*ton,8Ir.R.  C.L.ea    See  also  Brit-  Miiler.SQ.  B.  D.628.   Where  the  coutm 

tow  r.  Cormican,  3  App.  Cas.  641 ;  Marsh  of  a  river  gradually  changes,  tbe  right  ol 

w.  Colby,  88  Hich.  620.    Ncr  doas  the  riparian  owners  to  flsh  change*  so  as  to 

right  extend  to  prirate  river*  made  navi-  follow  the  thread  of  the  ftieam.    Miller 

gable  under  acts  of  Parilsinent.     Har^  v.  Little,  4  L.  R.  Ir.  802 ;  Foster  v.  Wright, 

greaTee  v.  Dfddaras,  10  L.  &  Q.  B.  682;  4  C.  P.  D.  1  ~ 
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law  declared,  that  the  right  of  fishing  in  rivers,  aa  well  as  io  the 
sea  and  ports,  was  common  ;  and  ia  some  respects  it  went  beyond 
the  common  law,  for  it  held  that  all  rivers  where  the  flow  of 
water  was  pei-ennial  belonged  wholly  to  the  public,  and  carried 
with  it  the  right  of  fishery,  as  well  as  the  public  use  of  the 
banks.  (6)  Biacton  adopted  the  doctrine  of  the  civil  law,  and 
held  (c)  that  the  right  of  fishing  in  rivers,  and  the  use  of  the 
banks,  was  common  jure  gentium.  But  it  is  everywhere  agreed 
that  this  common  right  is  liable  to  be  modified  and  controlled  by 
the  municipal  law  of  the  land,  and  no  person  has  a  right  to  pasa 
over  the  lands  of  others  in  order  to  get  to  the  water.    In  SlundeU 

(b]  Inst.  2.  1.  2 :  Dig.  43,  tit  12,  IS,  14,  16.  (e)  B.  1,  &  12,  tec  0. 

jtable  vater  where  the  tide  ebbi  and  flowi,  Htlvaukee,  10  Wall.  497,  the  riparian 
withtlieexc^eptionof  alluvion  and  derelio  right  U  laid  to  be  one  of  irhidi.  when 
tiun,  lire  Stereo*  b.  Paterion  A  Kewark  once  veslod,  lite  owner  cma  onlj  be  de- 
R.  It.  Co.,  e  Vroom  (34  H.  J.),  532;  prired  in  accordance  with  ciUblUhed 
Gouid  F.  Hudson  B.  R.  It.  (2  Seld.|  6  N.  Y.  law,  and,  if  neceoaril;  Uben  far  the  pnb- 
022.  The  aame  detiiion  hai  been  made  lie  food,  npon  due  compenMtion.  It  in- 
ill  the  case  of  ownen  on  tlie  banks  of  llie  clodei  acceas  to  the  nafigahle  part  oTtha 
MiiaUiippi,  in  a  itate  where  llie  fee  of  stream  and  the  right  to  make  a  wb«ri^ 
the  river  bed,  below  ordinary  high  water  subject  to  the  rights  of  the  publico* 
(nark,  is  held  to  he  in  the  state  fortlie  See.  generally,  TinfcBm  Fithing  Co.  n 
o«e  of  tlie  public.  Tomlin  r.  Dubuque,  Carter,  61  Penn.  SL  21 ;  Moulton  o.  lAb- 
Bellevue,  &  Mira.  K.  R.,  32  Iowa,  106.  bej,  37  Me.  472;  [Tlnicnm  Fiiliing  Col  m. 
But  able  diaaenting  opinions  wera  dellv-  Carter,  90 Penn.  St  86] 
ered  in  all  of  these  casei,  and  in  Yalea  o. 

i'  In  Thayer  v.  New  Bedford   RaQ-  in  any  way  not  inconaUtent  with  the  full 

road,  126  Mass.  2&3,  It  ia  held  that  the  enjoyment  by  the  public  of  the  right  of 

right  of  accew  of  a  riparian  owner  ia  no  navigation,  and  which  dnea  not  interfet* 

different  from  that  of  tho  public  at  large,  with  tbe  right*  of  other  riparian  owners, 

and  that  the  legiiUtnre  may  shut  it  off  With  the  limitations  stated,  the  riparian 

without  Tnnking  compensation.    In  Eng-  owner  may  erect  wharves,  booms,  &c. 

land,  however,  the  riparian  owner's  right  extending  into  the  water.    Morrill  v.  St, 

of  access  is  regarded  as  private  property.  Anthony,  Ac   Co.,  26  Minn.   222 ;   Orr 

Lyons.  Fishmongers' Co.,  lApp.  Cos.  602;  Ewing  r.  Colqahoun,  2  App.  Caa.  S3H; 

Mwiliall  B.  Ulleswater,  Ac.  Co.,  7  L.  B.  Attorney  General  f.   Terry.  9  L.  R.  Ch. 

Q.B.  166.  423;  Thoralon  c.  Grant,  10   R.  L   477; 

Riparian    right*  are  incident  to   the  Rippe  f.  Chicago,  Ac.  R.R.  Co.,  S3  Minn. 

ownership  of  tlie  land  on  the  margin  of  16 ;   Stevens  Point,  Ac  Co.  f.  Reil^,  4S 

navigable  waters.      Potomac  Steamboat  Wis.  237 ;  Northwestern,  Ac.  Co.  r.  Atlee, 

Co.  r.  Upper  Pot  8.  Co.,  109  U.  S.  G72;  2  Dill.  479.      As  to  the  right   to  moor 

Meyers  r.  St.  Louis,  8  Mo.  App.  260.  logs,  Ac.  to  the  banks,  see  Moore  ■- Jaek- 

Tlie  general  principle  U  Uiat  a  ripa-  son,  2  Abb.  N.C.  211;  Hay  ward  v.Kn^tp. 

rian  owner  on  •  navigable  stream,  where  23  Minn.  430;  Origiiutl,  Ac  Co.  e.  Gibbh 

tlie  title  i«  in  himself,  may  u«e  the  water  6  Ch.  D.  71S. 
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V.  CatteraU,  (d)  which  called  forth  a  verf  elabontte  and  learned 
dbcussion,  the  doctrine  of  the  civil  law,  as  stated  by  Bracton,  was 
discliiitned,  and  it  was  held  that  the  public  had  no  common-law 
right  of  crossing  the  beach  or  sea  shore,  for  the  purpose  of  hatJi- 
ing  in  the  sea,  as  against  the  lord  of  a  manor  who  was  owner  of 
the  soil  of  the  shore,  and  had  the  exclusive  right  of  fishing  therein. 
So,  also,  in  France,  before  the  Revolution,  the  right  of  fishing  in 
navigable  and  not  navigable  rivers,  was  not  common  to  all 
the  subjects,  but  belonged  •  to  the  king,  and  such  iudivid-  "  414 
uiils  as  under  him  possessed  jurisdictional  rights,  (a)  The 
Napoleon  code  was  formed  upon  the  ruins  of  seigneurial  and 
feudal  rights,  and  it  is  declai'ed,  that  rivers,  and  navigable  or 
floatable  streams,  shores,  and  land  between  high  and  low  water 
mark,  were  considered  as  dependencies  of  the  public  domain,  and 
that  the  right  of  fishing  was  under  the  regulation  of  particular 
laws.  (&)  It  is  now  understood  that  the  owners  of  the  lands  on 
rivera  not  navigable  or  fioatable  (/o((aft/e»)  have  the  exclusive 
right  of  fishing  therein,  as  well  as  the  exclusive  ownership  of  the 
soil  composing  the  bed  of  the  river.  Though  some  communes 
attempted  to  appropriate  that  right  to  themselves,  the  claim  was 
put  down  by  decrees,  and  on  the  principle  that  the  abolition  of 
feudal  rights,  of  which  the  right  of  fishing  was  one,  was  for  the 
benefit,  not  of  the  communes,  but  of  the  feudal  vassals,  who  bad 
become  free  in  their  persons  and  property,  and  that  there  no 
longer  existed  any  seigneurial  rights,  (e) 

The  English  doctrine  as  to  navigable  rivers,  and  the  common 
right  as  to  the  use  thereof,  and  as  to  the  right  of  fishing  as  weU  as 
to  the  right  to  the  soil,  in  rivers  not  navigable,  in  the  common- 
law  sense  of  the  term,  have  been  declared  to  be  the  law  in 
several  of  the  United  States,  (d)    The  legislature  of  "  New    *  415 

(</)  s  B,  ft  Aid.  sea 

(a)  InsL  Droit  FraD9*i(,  pu  Argon,  i.  214;  Potlder,  Tndt^  du  Droit  de  Pro- 
priA«,  D.  S2. 

(i)  Code  Napoleon,  n.  638,  716. 

(e)  Tooilier'B  Droit  Civil  Franfili,  til.  n.  144,  HS,  146;  Qaeftions  de  Droit, 
par  Merlin,  vL  lit  PBche.  The  latter  autlior  has  collected  the  nnuient  aathoritfn  in 
Buppnrt  of  tite  leisneurial  exclasJTe  right  of  fiiliery  in  all  itreami  not  naviinible,  and 
the  acTeral  decreet  of  the  revotationar;  goTemmenti  attoiitliing  those  feudal  and 
odlona  rigliti. 

{df  The  People  r.  Piatt,  17  Johm.  1B6 ;  Hooker  v.  Cumminga,  20  id.  SO ;  Ex  partt 
•,«  Cowen,  618;  Berrj  u.  Carle,  8  Greenl.  209;  Scott  v.  Wilson,  3  N.  H. 

;  CotDUKMiwealtb  «.  Charicttowii,  1  Flak.  180;  Adami  ■>.  Pease,  2  Coon.  481; 
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York,  when  they  reenacted,  in  1787,  all  the  BritiBh  statutes 
that  were  deemed  applicable  to  our  situation,  considered  a  cont- 
mon  of  fiihert/  aa  an  existing  right,  for  they  provided  the  writ  of 
novel  disteitin  for  the  disturbance  of  it.  (a)  So,  a  franchise  of  a 
leveral  JUhery  at  a  particular  place  in  a  public  river,  has  been 
admitted  to  exist,  and  an  instance  of  such  a  grant  was  mentioned 
in  the  case  of  Stou^hton  y.  Baker,  (i)  The  statute  law  of  the 
colony  of  Massachusetts  made  some  alterations  in  the  common 
law.  Each  town  might  appropriate  the  right  of  free  fishing  in 
navigable  rivers,  within  the  town,  and  the  right  of  free  fishing 
was  confined  to  householdera.  The  legislature  likewise  assumed 
the  regulation  of  the  passage  and  protection  of  fish  in  streams  not 
navigable,  in  the  technical  sense ;  and  it  is  now  considered  that 
fisheries  are,  as  at  common  law,  the  exclusive  right  of  the  owners 
of  the  banks  of  rivers  not  navigable,  unless  otherwise  appro- 
priated by  statute,  and  the  right,  unless  secured  by  a  particular 
grant  or  prescription,  is  held  subject  to  legislative  control,  (c) 
The  New  York  Revised  Statutes  ((2)  have  also  deemed  the  regu- 
lation of  fisheries,  in  waters  navigable  or  not  navigable,  a  matter 
of  public  concern ;  and  they  have  regulated  the  time  and  mode  of 
fishing  in  the  waters  of  the  state,  and  particularly  in  respect  to  cer- 
taiQ  kinds  of  fiah,  and  in  the  waters  of  the  upper  Hudson.  The 
courts  of  Common  Pleas  in  each  county  have  likewise  the  authority 
under  certain  checks  and  restrictions,  to  regulate  the  fish- 

*  416    ing  in  any  of  the  *  streams,  ponds,  or  lakes  in  their  respec- 

tive counties,  and  to  prevent  the  destruction  of  the  fisb 
therein.  In  Jacobton  v.  Fountain,  and  afterwards  in  Gould  T. 
James,  (a)  it  was  considered  that  a  person  might,  by  grant  or  pr^ 
scription,  have  an  exclusive  right  to  fishery,  even  in  an  arm  of  the 

Arnold  v.  Hundj,  I  HkUt.  1 ;   Dsne't  Abr.  iL  W2,  hc  13 ;  Browiw  v.  KcnneaT, 
6Hir.  &J.  1S6, 

(a)  Lawi  of  New  Tork,  10th  mh.  c.  60,  tec.  7. 

lb)  *  Mail.  G27. 

(c)  Nlckennn  r.  Brnckett,  10  Ham.  212,  216;  W*ten  ■.  LDI^,  4  Pick.  146; 
Tn|CTah>m  ,:  Wilkinaon,  lb.  268;  Vinton  v.  Welih,  9  Id.  87;  Cottrill  ir.  Mjmk, 
S  FAtrf.  222,  229 ;  Lunt  v.  Hunter,  16  He.  1 ;  Dane'i  Abr.  II.  688-712.  or  c.  08.  In 
tlwt  clispter  Mr.  Dane  liu  diligcntl/  coUecled  tli«  Engllah  and  AmBricmo  anthoritiM 
applicible  to  the  rabject.  [Sec  Moulton  p.  Ubbej,  ST  Me.  4T3 ;  Prebh  v.  Brown,  47 
Me.  281;  Proctor  d.  Weill,  103  Mail.  218;  Wetton  ■>.  8aii][>on,8Ciuh.317  ;]  [Wallv 
ir.  Snover.42N.  J.  L.  341.] 

(d)  Vol.  I.  687.  ess. 

(o)  2  Jolini.  170 ;  6  Cowen,  860 ;  RogeT*  •.  Joow,  1  Wend.  S87,  a.  r. 
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sea,  or  in  a  navigable  river,  vhere  the  tJde  ebbed  and  Sowed ;  and 
in  New  Jentej,  the  right  of  several  fisher;  has  been  attempted  to 
be  carried  beyond  the  rule  of  the  common  law.  The  doctrine 
Rsnerted  was,  that,  in  that  st^te,  the  whole  of  the  soil  under  it* 
navigable  and  tide  waters  is  individual  and  not  public  property^ 
and  that  it  passed  in  fee-eimple  h-om  the  original  proprietor* 
under  the  royal  patents  to  the  present  occupiers  and  grantees. 
lite  title  was  originally  in  the  king,  by  right  of  discovery,  accord- 
ing to  the  public  law  of  Europe ;  and,  it  is  said,  he  was  competent 
to  convey,  and  did  convey,  the  soil  in  New  Jersey,  as  well  under 
navigable  waters  as  elsewhere,  to  the  Duke  of  York,  and  by  him 
it  was  conveyed  to  Sir  Geoi^e  Carteret  and  the  representatives 
of  Lord  Berkeley,  and  from  them  the  title  passed,  and  has  been 
regularly  transmitted  to  the  present  owners  of  lands  on  the  navi> 
gable  waters  of  the  state.  Upon  that  broad  foundation  it  was 
muntained,  that  the  proprietors  of  land  on  rivers  and  waters, 
navigable  as  well  as  not  navigable,  had  immemorially  claimed  and 
exercised  the  right  to  the  Boil,  and  to  a  several  fishery  in  all  waters 
within  tlie  state  in  front  of  their  lands  and  shores,  subject,  never- 
theless, to  the  jut  publieum,  or  use  of  the  same,  as  a  public  high- 
way for  nil  navigable  purposes,  and  also  subject  to  the  r^ulations 
oF  the  legislature  for  the  passage  and  protection  of  fish,  (i)  But 
whatever  force  might  have  been  due  to  such  an  opinion,  if  the 
question  was  ret  integra,  the  law  is  now  declared,  after  a  very  pro- 
found and  exhausting  forensic  discussion,  to  be,  that  there 
IB  no  several  fishery  in  the  "navigable  waters  of  New  Jersey,  *  417 
bat  tlie  same  is  common  to  all  the  people  of  the  state,  (a) 

(i)  QriaOi'*  BegUter,  tit  New  Jeney,  ■».  FiiberlM. 

\a)  Arnold  a.  Mundy,  1  Hatit.  1 ;  [Den  t>.  Jene;  Co.,  16  Bow.  426;  SteTMW  •. 
Patenon  h  New&it  K.  R.,  6  Vroom  (34  N.  J),  682;|  UartinD.  Witddell,  10  PeUrt, 
[867,]  *.  F.  In  tliii  Uat  owe  It  «u  Adjudged  thtt  the  propeKj  tn  tb«  obiter 
flibcriM,  In  ttie  public  rlren  and  'imyt  In  Eaat  New  letwrj,  wm  TMC«d  In  the  itate 
bf  Om  Revolnnon  in  1776,  u  inccetding  in  that  respect  to  the  pterogktire*  and 
regaHtle*  whkth  bclongsd  to  the  crown,  and  wai  afterwardi  vested  in  tlie  gTanl«et 
nndar  the  act  of  New  Jemy,  in  1824.  The  leBiilatora  ol  New  Jeraer,  by  ut  of  1S2S, 
)mt«  dectand  it  to  be  nnlawful  for  kaj  penoni,  not  tvtident  dtiieni  of  the  itate,  to 
^m  my  act  or  trine,  far  the  purpon  of  taking  Dih,  In  any  of  the  rJTert  or  water* 
within  the  Jurlidlrtion  of  the  state.  Elmer*!  Dig.  206.  But  PenniyWanla  and  New 
Jtnof  have,  by  toutoil  amngement,  concurrent  juriidicttoa  over  the  water*  of  the 
rtvsT  Ddaware,  to  a  certain  exietit,  and  the  exerctn  of  the  right  of  fl>hery  It  exe^■ 
eiaad  In  cmfbrmity  to  inch  ami^enienti.  See  aot  of  New  Jeraey  of  S6lh  KoTem- 
b«r,  180e ;  Ehner'a  Dig.  100.    la  UMytaMd  It  to  atae  Avdaied  that  the  fclog,  before 
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Though  the  right  of  fishery  in  a  navigable  rivec  be  a  common 
right,  the  adjoining  proprietors  have  the  exclusive  right  to  draw 
tlie  seine  and  take  fiuh  on  their  own  lands ;  and  if  an  island  or  a 
lock,  in  tide  waters,  be  private  property,  no  person  but  the  owner 
has  the  right  to  use  it  for  the  purpose  of  tithing.  (&)  It  has  been 
further  decided,  that  though  the  seashore,  between  high  and  low 
water  mark,  be  held  by  grant  as  private  property,  the  common 
right  still  exists  to  go  there  and  fish,  and  even  to  dig  and  take 
shell  Gsh ;  and  if  the  owner  of  the  soil  claims  an  exclusive  riglit, 
he  must  show  a  prescription  for  it  controlling  the  general  right  at 
common  law.  (c) 

lu  PenuHylvania,  the  English  doctrine  that  no  rivers  are  deemed 
navigable,  so  as  to  give  the  common  right  of  fishing,  except  those 
where  the  tide  ebbs  and  flows,  has  been  held  not  to  be  applicable 
to  the  great  rivers  in  that  state  ;  and  the  owners  of  land  on  the 
banks  of  such  rivers  as  the  Susquehannah  and  Delaware,  for 
instance,  so  far  up  as  they  have  a  capacity  for  puitltc  use  as 
•418  commercial  highways,  have  no  exclusive  right  'of  fishing 
in  the  rivers  opposite  their  respective  lands.  The  right  to 
fisheries  in  such  rivers  is  declared  to  be  vested  in  the  state,  and 
open  to  all  the  world ;  (a)  and  a  similar  exception  to  the  rule  of 
the  common  law  has  been  suggested  to  exist  in  North  and  South 
Carolina.  (6) 

the  Revnlutlon,  Iimd  the  right  to  gnnt  landi  covered  by  navigable  WMters,  inbject  M 
the  right  or  the  public  to  fish  and  nnvignte  them  ;  mid  thit  thta  right,  Bubject  lo  lh« 
reitriution,  pused  to  the  proprietor!  ut  Harylnnd  bj  the  rojal  grant,  and  tli>t  the 
right  wns  then  vested  in  the  sUte.  Browne  v.  Kennedy,  5  Harr.  &  J.  106;  [Chap- 
man V.  Hoskina,  2  Md.  Ch.  486.]  In  Mr.  Angell'i  Trealiae  on  the  Hight  of  Propertj 
In  Tide  Wiitera,c.  T,  hehai  ahown  that  a  right  of  several  flthery  in  navigable  waters 
in  front  of  their  land*  may  and  doea  exiat  in  individuali,  \ij  naage,  in  leveral  of  ttm 

•UIM. 

(i)  T^y  D.  King.  6  Day,  72;  The  Commonwealth  t>.  Shaw,  14  Serg.  &  R.  A 

(c)  Bapitti'.  Orr,  2Boa.  tP.  472;  Peok  c  Lockwood,  6  Day,  22.  But  tlw  can 
of  BngoCt  B.  Orr  may  be  conaidered  aa  ahtiken  by  that  of  Blundell  n.  Catterall,  fi  B. 
&  Aid.  26S ;  and  tEie  doctrine  in  Peck  v.  I«ckwDod  seema  to  be  very  queation^la. 
|See  Moulton  b.  Ubbey,  87  He.  472 ;  Preble  v.  Brown,  47  Me.  284 ;  Weaton  v.  Sainp- 
•on.  B Cu>h.  347] 

(a)  Canon  c.  Bluer,  2  Bhiney,  476;  Shrank  b.  The  Pi««ident,  &c.  of  the  S«diar>- 
kill  Navigation  Company,  14  Serg.  t  R.  71.  [See  Tinlcnm  F'libiag  Co.  b.  Cwtev, 
61  Peon.  Si.  21.) 

lb)  Catei  V.  Wadlinffton.  1  H'Cord,  680;  Collina  v.  Benbnry,  3  Ired.  (K.  C.>  277. 
In  thii  laat  case  It  waa  declared  that  no  general  or  esuluaive  right  of  fiabeiy  existed 
In  tJie  navlgatile  iratert  irf  that  atate,  and  a  navigable  ttteam  eiiated  when  tbe  wMera 
were  aufflvient  in  iaet  to  affotd  a  oommon  paaaage  for  people  in  §•«  veMcla. 
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The  conclnsioQ  on  this  subject  is,  that  a  right  of  fishery  in 
navigable  or  tide  waters,  below  high  water  mark,  is  a  commoa 
right;  and  if  one  or  more  individuals  set  ap  an  exclusive  right 
to  a  free  or  several  finery,  it  must  be  clearly  shown  by  prescrip- 
tion or  positive  grant,  (c)  lu  rivers  and  streams  not  navigable 
as  tide  waters,  the  ownera  of  the  boU  over  which  they  flow  have, 
at  commou  law,  (and  which  common  law  has  been  generally 
recc^ized  in  these  United  States,)  the  exclusive  right  of  fishing 
each  on  his  own  side,  unless  some  other  person  can  show  a  grant 
or  prescription  for  a  common  of  piscary,  in  deit^ation  of  the 
right  naturally  attached  to  the  ownership  of  the  soil ;  and  such 
light  is  held  subject  to  the  public  use  of  the  water  as  a  high- 
way, and  to  the  free  passive  of  fish,  and  in  subordination  to  the 
regulations  to  be  prescribed  by  the  legislature  for  the  general 
good. 

(8.)  Q/"  the  Remedy  for  the  Diiturbance  of  theae  Riffkta.  —  The 
disturbance  of  a  right  of  common  of  pasture  arises  when  a  per- 
son who  has  no  right  interferes  by  putting  in  his  cattle,  or  if  he 
has  a  right  to  use  the  land  for  commonable  cattle,  by  putting  in 
those  which  are  not  commonable,  or  by  surchargii^  the  common 
by  putting  in  more  cattle  than  the  pasture  will  sustain.  In  these 
cases,  the  owner  of  the  soil  has  his  action  of  trespass,  and  the 
commoner  his  special  action  npon  the  case,  inasmuch  aa  both  the 
owner  of  the  land  and  the  owner  of  the  right  of  common  are 
injured.  The  common  law  gave  to  the  commoner  a  writ  of 
admeoMUrement  of  patture,  under  which  process  a  jury, 
with  the  *  sheriff,  apportioned  the  quantity  of  cattle  to  *419 
the  extent  of  the  ground  and  the  number  of  proprietors. 
So,  also,  if  the  commoner  be  disseised,  either  of  the  common  of 
pasture,  of  estovers,  or  of  fishery,  he  may  have,  where  statute 
regulations  have  not  prevented  it,  a  writ  of  novel  diateitin  to  rein- 
state himself  in  tlie  possession.     Such  injuries  are  now  generally 

(«)  Palnrer  v.  Bicki,  6  Jotini.  188 ;  Rogers  v.  Jonei,  1  Wend.  S3T ;  DeUware  ft  VL 
'  R.  R.  Co.  D.  Stump,  8  Gill  &  J.  jl79.  But  if  an  iDdividnal  plant  a  bed  of  oyatera  in  ■ 
baj',  or  an  arm  of  the  lea,  find  clearij  deiignate  and  mark  oat  the  bed  b;  itakei,  it 
la  not  an  iDlerference  with  the  eonimon  right  of  fltbtng  In  the  tmy,  but  the  pencin  who 
planted  Ibe  ojater  bed  ao  detlgnated  toquired  a  qaalifled  propeKy  in  tliem  aufflclent 
to  maintain  treipaiaagalnit  any  peraon  whn  inraded  that  prnpertjr.  Fleet  ir.  Hegeman, 
M  W^nd.  42 ;  |I)«cker  v.  Flaher,  4  Barb.  GBS ;  Lowndet  d.  Dlekeraon,  S4  Barb.  680. 
BataeeBrinckerhuCtc.Btailina,  U  Barb.  218;]  [Corp.of  Sallaabv.OoodniaQ,TQ.  & 
D.  100;  llcCu^  V.  UoUwui,  29  Uan,  £3l] 
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rtdreBsed  hj  tfae  more  foiniliar  and  ea^  remedy  of  an  action  apoa 
the  case  ;  and  the  mention  of  those  old  and  obec^ete  actions  in 
the  first  revision  of  the  statute  laws  of  New  York,  in  1787,  (a) 
arose  from  the  ctroumstance  that  the  statute  of  Westminster  %, 
13  Edward  I.,  was  literally  tntnBcribed.  But  the  New  York 
Revised  Statutes,  which  went  into  operation  in  1880,  have  abol- 
ished the  writ  of  novel  dUteirin,  and  all  the  other  real  actions  I 
and  the  remedy  for  a  violation  of  these  incorporeal  rights  is  either 
hj  an  action  of  ejectment,  or  a  special  action  on  the  case,  accord- 
ing to  the  nature  of  the  right  and  injury.  The  substitution  of 
bhe  action  of  ejectment  for  the  possessory  real  actions  has  been 
effected  also  by  statute  in  New  Jer^y,  and  probably  the  ancient 
rmnedies  have  been  superseded  in  most  of  the  states  in  the  Unioe 
by  more  oonvenient  and  familiar  actions. 

2.  Of  BuamentB  and  AqoBtio  Rlgbto.  —  Under  the  bead  of  ease- 
ments may  be  included  all  those  privileges  which  the  public,  or 
the  owner  of  neighboring  lands  or  tenements,  hath  in  the  lands 
of  another,  and  by  which  the  servient  owner,  upon  whom  the 
burden  of  the  privilege  is  imposed,  is  obliged  to  sufier,  or  not  to 
do  something  on  his  own  land,  for  the  advantage  of  the  public, 
or  of  the  dominant  owner  to  whom  the  privilege  belongs.  These 
easements  are  incorporeal  rights,  and  imposed  upon  corporeal 
property  for  the  benefit  of  the  public,  or  of  other  corporeal  prop- 
erty ;  and  I  shall,  in  the  remainder  of  this  lecture,  treat  at  large 
^  the  various  kinds  and  modificationB  of  easements  and  ttf 
aquatic  ngbta,  into  which  the  subject  may  be  subdivided.* 

(a)  Lawi  of  Ktew  Tork.MM.  10,  o.  4.  mo.  6,  >nd  c  eo,  ■«&  7. 

■  Eataanti.  —  A.  Enailial  QmUUa. —  right  of  dnwing  wkter  frMn   «  aprtiV 

(a)  rhminant  Eitau.  —  Mr.  Q*le  thinki  bj  meaiu  of  ao  aqardoct  dwj  b«    re- 

l&aeni.  5)  that  there  mmt  be  >  dominant  wrTod  in  grow.    Goadric:h  b.  Bnrbank. 

tenement,  and  thil  t1«w  la  faTorei]  bj  IS  Alien,  4H.    [See  Owen  r.  Flald,  ICB 

Hnunaej  v.  lamaj,  8  H.  ft  C.  486,  497 ;  Mm*.  »,  106;  Aibcroft  >.  BaMen  BaB- 

BhattleworthB.  LeFleuloK.lQC.  B.i(.8.  road,  126  MaM.  IM.]      Sut  Mr.   Waab- 

687,  710;  Oill«rb.  Braot  o.  18;   Aoat.  bam   (Eaaem.  10)  tbinkt  thia  a  caM  of 

Jut.  lect  40,  EO.     In  Rancelej  v.  Hid-  prq/ft  i  praidn. 
land  R.  Co.,  L.  R.  S  Ch.  SOG,  poit,  4S2,         {b)  It  haa  been  aaid  to  be  of  Um  « 

n.  1,  it  ia  nid,  "  a  pubUo  road  or  high-  of  on*  eaaament,  at  laaat,   I 
waf  la    not    an  aaMnwat."      But    m« 
tha  edltor'a  nota  (<<)>  Oal«    on    1 
4th  ad.  11,  and   DrM  •.  I^df  Haf,  1 
MacQ.  IH.  L.  So.)  M6,  Sti.    (Saa  Wil- 

lUiiit  V.  W.  U.  Bj.  Co.,  60  Wla.  71.)    A  banaflt  a(  tha  anrlant  o 
[ftSO] 
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(1,)  Of  Waj/*.  —  This  inoorporeiil  hereditftmeot  ia  a  right  of 
private  passage  over  another  man's  ground.     It  may  arise  either 

ShNwtbnr;  6  Herefoid  B.  Co.,  L.  R.  8  Co.,  L.  R.  *  C.  P.  196.  Bnt  ho  Lawrence 
<}.  B.  678,  6ST;  [VUet  o.  Sherwood,  86  o.  Jenkins,  L.  B.  6  Q.  B.  274. 
Wu.  229.]  Bui  see  Ford  v.  Whltlock,  i7  (d)  New  Kiitdi  a/ EaiemaiU.  — Another 
TL  ess,  oliere  a  principle  >ii«logoiu  to  principle  olilch  ii  Important  in  tbia  coo- 
tlut  of  dedidtion  wm  applied.  nectiun  ii  that  inuidenti  of  a  nuTcI  kind 
(rj  A  tervititdt  eoiuiilt  in  patiendo.  —  cannot  be  deviied  and  attached  to  prop- 
Tbe  principle  of  [he  Roman  law  wa*  that  ert;  at  the  fancy  or  caprice  of  any  owner. 
a  tervitude  never  impoied  an  active  duty,  A  penon  may  bind  tiiinself  hj  covenaot 
bot  only  a  dutj  lo  «uSer  or  abitain  [rom  to  allow  any  right  he  pleaies  orer  Ilia  own 
doing  ■omething.  Serritutium  non  ea  property,  but  he  cannot  create  a  new 
Datura  eat,  nt  aliqnid  Ikclat  quii  (veluti  tpedei  at  Incorporeal  hereditament  to  aa 
virldia  toltat,  autamonioretn  prMpectum  (o  enable  the  party  entitled  to  it  to  tue 
praatet,  ant  in  hoc  ut  in  ano  pingat) ;  third  persona  in  hi*  own  name  fur  inter- 
ted  nt  aliquid  patiatar,  ant  non  (aciat.  D.  lering  with  It,  or,  it  seemt,  lu  «■  to  bind 
8.  1.  16,  g  1.  Tliia  i«  generally  to,  aa  a  the  Und  in  the  liHiida  of  an  a»lgnee. 
fact.  In  the  Engliali  law,  and  it  ii  thonght  Eeppell  a.  Bailey,  2  My-  &  K.  617,  636. 
to  be  *o  on  principle  in  2  Aoitin,  Juriip  [A  right  to  erect  and  repair  a  tignboard 
lect.  49,  ltd  ed.  840-842.  VThat  hai  been  waa  held  to  be  an  eatement  capable  of 
called  a  ipurioai  eaMment,  obliging  an  transfer,  in  Uoody  c.  Stiggtes,  12  Cli.  D. 
owner  to  keep  hit  fences  In  repair,  hat  1 ;  Hoare  d.  Hctropoliian  Board  of  Works, 
been  recognized  by  the  cases  to  the  extent  9  L.  R.  Q.  B.  296.  Sea  Sturget  e.  Bridg- 
ol  holdinglhat tlietervientowner'sfsilore  man,  11  Ch.  D.  862  |  See  lllll  c.  Tupper, 
to  repair  Uiem  rendered  him  liable  for  8  H.  &  C.  121;  Stockport  Waterworks 
any  injury  which  the  adjoining  owner's  Co.  e.  Potter,  8  H.  &  C.  300;  Richards  d. 
cattle  mightsustain  in  consequence.  Gale  Harper,  36  L.  J.  n.  i,  Ex.  130;  L.  R.  \ 
on  Eatem.  4th  ed.  460  But  it  it  hard  to  Ex.  199 ;  KntuU  v.  Bracewell,  L.  R.  3 
find  a  cate  in  which  dutiet  to  do  potitive  Ex.  1 ;  Ackroyd  v.  Smith,  10  C.  B.  1A4, 
acu  are  imposed  on  the  owner  of  one  187,  188;  Ellit  e.  Bridgnorth,  16  C.  B. 
Mtat«  for  the  benefit  of  the  owner  of  k.  a.  62, 78;  [Bryanto.  LefeTer,4  C.P.D. 
another,  timply  by  reaaon  of  the  former's  1T2  )  See  It.  480,  n.  1. 
occDpatlon  of  the  servient  premises,  and  B.  Creation.  —  (a)  £y  Impliealion.  — 
apart  from  a  conHaet  either  mnde  by  In  Pyer  v.  Carter,  1  H.  &  N.  910,  (he 
blinaelf,  or  to  the  burden  of  which  he  owner  of  two  houses  conveyed  one  of 
tnoce«ds  by  tiMpecnIiar  notion  of  privily,  them  to  the  defendant  without  reserva- 
An  attempt  to  explain  die  historical  otigin  tion,  and  tome  time  aflerwardt  conveyed 
of  UiU  fiction  will  be  fonnd  in  an  article,  the  olber  to  the  plaintlf):  The  plainlifi'i 
wUeh  baa  already  been  referred  to,  Id  honta  wu  drained  by  a  drain  that  raa 
f  Am.  Iiair  Bev.  49  4  ssf.  Bee  also  iv.  under  the  other  house,  aa  the  defendant 
Ml,  n.  1.  In  general  it  Is  supposed  that  might  have  been  led  lo  find  out  by  acare- 
tbednty  of  the  servient  owner  is  the  same  ful  examination  of  the  premises,  but  did 
M  Ilikt  of  third  persons  In  point  of  law,  not  in  fact  know.  A  new  drain  nver  the 
lim.  to  abstain  from  interfering  with  a  plalntiS't  land  only  could  have  been  built 
i1|bt  IN  ptsi,  altliongh  it  it  more  onerous  for  abont  £6,  bnt  the  plaintiff  was  hel4 
ts  p<Hnt  of  Iket,  by  reason  of  his  occupa-  eniilled  to  an  easement.  Thit  case  has 
tion  of  the  land.  See  D.  43.  19.  3,  }  &;  been  denied  by  othert  of  equal  weight; 
Saxbj  V.  UancbetUr,  SlielBeld,  te.  R.  and  there  It  CDOaidemble  authority  fa^ 
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by  grant  of  the  owner  of  the  soil,  or  by  prescription,  which  Bop> 
poses  a  gi'&nt,  or  from  necessity.  (A)     If  it  be  a  freehold  right,  it 

(Ii)  1  noil.  Abr.  891,  tit.  Cbimln  privBte,  10.  A  riglit  of  way,  public  or  pilrala.  It 
beld  to  be  an  incorporeal  lieredilmmeDt.  Nelion,  J.,  IS  Wend.  08;  Holman,  J^, 
1  Blai;kf.  45;  Cowen,  J.,20  Wend.S9i  Mr.  J.  Cowen  uji,  a  piiUic  way,  if  not  •n 
bereditaroent  in  everj  tente,  i»  cerOiinly  a  quati  itareilitaninit     [See  n.  1,  A,  (a).] 

lhepropoaitiontliitDO«a*ement,aUhough  Penn.  St.  B68;  Mullen  r.  Strieker,  19 
apparent  and  continuuut,  at  leaiE  if  not  Ohio  St.  185;)  and  in  Dodil  e.  BureheU. 
ipexUtenue  before  tlieunitj  of  poiieiBion,  1  H.  ftC.  1 13.  a  case  of  a  way.  See  Ken- 
will  be  taken  to  liaTe  been  reierred  Ly  jron  t.  Niciiolt.  1  It.  L  411;  Screrea  a^ 
implicalion,  unleu  it  ii  neceasary  in  a  Gregorie,  8  Rich.  (S.  C.)  158.  So  in 
Itrict  aenie.  Suffleld  v.  Brown,  10  Jur.  aome  csiel  wliere  both  eitolei  were  coo- 
N.  8.  Ill;  s.  c.  83  L.  J.  H.  N.  Cli.  240;  reytd  at  tlie  lame  time,  Randall  *. 
Carbrey  c  Willii,  7  AUen.  361 ;  Dariea  MLl^ugliliD.  10  Allen.  366 ;  Warren  v. 
V.  Sear,  L.  R.  T  Eq.  427;  Crouley  v.  Blake,  M  He.  2TS:  Mullen  r.  Strieker. 
Liglilowter,  L.  R.  2  Cli.  478,486;  Folta  Id  Oiiio  St.  136;  <rlien  ilie  eaaement 
B.  Smith,  L.  R.  6  Eq  311 ;  Oliver  v.  Fit-  wai  not  apparent,  Bulterironli  v.  Craw- 
man,  08  Maia.  46 ;  Warren  v.  Blake,  54  ford,  46  N.  Y.  3i».  But  it  has  been  aud 
He.  276;  Brakely  a.  Sharp,  1  Stockc.  N.  J.  rather  than  decided  that  an  excenieDt  m^ 
0,  18;  lee  Ridmrdi  v.  Rose,  0  Exth.  218;  paw  by  impliiiation  with  the  dominant 
White  t>.  Baas,  7  H.  &  M.  722 ;  Eno  v.  Del  eaiate  wlien  it  would  not  have  been  ukan 
Veccliio,  6  Duer,  17.  x>  Aa  to  implied  to  bare  been  reserved  liad  Il«  faoaj 
reservation  of  a  way  of  necefsitj,  aee  servient  eititte  been  conveyed.  Jolinaon 
4S4,  n.  1.  It  is  Iiardly  clear  whether  as  u.  Jordiin,  2  Met  284,  240;  Carbrvy  a. 
•irict  a  rule  would  be  applied  agunst  Willis,  7  Allen,  3M,  368;  Lranard  a. 
eiuementa  by  implied  grant.  It  was  la  Leonard,  ib.  3T7,  283;  Parker  v.  Bennett, 
Potts  D.  Smith,  L  R.  6  Eq.  311;  Morrison  II  Allen,  38a  See  Snffleld  v.  Brown, 
e.  Mar^uardt,  24  Iowa.  85,  60,  cases  of  Brakely  «.  Sharp,  lapra. 
light  and  air;  (mm  Haverstick  c.  Sipe,  SS  But  Pyer  c  Carter  haa  been  referjed 


T>  It  is   the  better  doctiine,  both  on  when  It  is  an  easement  of  neccasity,  bnl 

principle  and  attthorlty,  that  an  eaaement  wlienever  Its  osc  has  been  open  and  coa> 

will  be  held  to  have  been  reserved   by  tinuoui.so  that  Itisentitledbirlytober*- 

the  grantor,  in  the  abaence   of  express  ftardedasanincldenlof theeatategranted. 

wordsof  reaerrntion,  only  when  the  ease-  Cuae*  *M/>ra  ;  Robinson  v.  Grave,  29  I^  T. 

roent  ulalmed  is  mutual,  or  ia  continuous  7  j  Cave  d.  Crafts,  53  C.al.  2S6.    Bat  that 

and   strictly   an  eaaement  of  necessity,  even   in  case  of  a  grant  the  easement 

Rusaell  o.  Watta,  25  Ch.  D.  560 ;  Wlieel-  must  be  mntual  or  necesaaiy,  se«  Boaa  s^ 

don  o.  Burrows,  12  Ch.  D.  81 ;  Mitchell  v.  Dyer.  126  Haas.  287 ;  Sanderlin  a.  Baxter, 

8cipel.63  Md.  251 ;  Outerbridge  a.  Phelpa,  76  Va.  299;  a.  o.  44  Am.  Rep.  16&  and 

fi8How.  Pr.  TT;  Scott  o.  Beutel, 28  OrmtL  note;  IngaU  ».  Planiondon,  75  IIL  118; 

1.    In  Ellis  f.  Manchester  Carriage  Co.,  Gerafchty  b.  M'Cann,6  Ir.  R.  C.  L.  411. 

S  C.  P.  D.  13,  it  Is  beld  that  in  the  ca«e  But  thia  principle  Is  not  generally  applied 

of  light  an  expreft  reaervalion  is  necea-  in  this  country  in  the  caae  of  liglitand 

•ary.      Bui  aee   Wheeldon   c.   Burrows,  air,  aa  to  which  agrant  of  aneaaMMotia 

tapra ;  Rusaell  s.  Watts,  mpra.    But  an  implied  only  wlien  It  Is  alrictly  neacasaiy 

easement  will  pass  by  Implication  to  the  to  the  use  of  the  tenemeot  mM.    Rena^ 

grantee  of  part  of  a  tenement  not  only  aoii'a  App.,  M  FMin.  St.  Ul;  Xwl*  a. 
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most  be  created  by  deed,  though  it  be  only  an  easement  upon  the 
land  of  another,  and  not  an  interest  in  the  land  itself,  (e)    A 

(c]  Henliii*  t.  Shfptiuii,  6  B.  «  C  3S1. 

to  with  ftpproTAl  T}j  Mine  American  eaiei  ilty,  it  cerUinlj  would  not  baTS  pMS«i]. 

more orleudiflerentfroni itintheprecite  Tliomaon  c  Walerlon,  L.  R.  6  Eq.  86; 

point  inTolred.    Fetlen  v,  Humplireyp,  3  Lnnglej'  o.  Hammnnd,  L.  It.  8  Ex.  161. 

C.  E.  Green.  260,  £68;  Seymour  c.  Lewis,  But   in   tli«   Utter  cam,   Bnmwell,  B.. 

2  Beail.  430 ;  Janei  v.  Jenkins,  31  Md.  I ;  doubled     wlietlier    it    would    not    tuve 

Butlervrorth  d.  Crawford,  3  Daly,  67 :  ie«  paased  if  it  liad  been  well  defined,  and 

Waslib.  Easem.   44  et  tnj.  ;  Mortand  d.  appBrent,altlioDg1inDtB wnyofneceuity; 

Cook,   L.   li.   Q   Eq.   2J2;  2^5.    And  in  and  on  this  principle,  wlien,  during  the 

Watt*  u.  Kelson,  L.  R.  6  Ch.  I6C,   171,  unity  of  possesaion,  conduit  pipes  were 

both  liie  Tiordi  Junices  tliought  that  it  laid  down  from  one  esinte  lo  the  oilier, 

wu  rightly  decided,  and  Melliih,  L.  J.,  tlie  purcluEer  of  tlie  latter  *ai  held  to 

•aid  that  most  of  the  judge*  had  not  ap-  acquire  an  easement.    Wntta  d.  Kelson, 

proTed  of  I>ird  Weatbury's  obserrations  tapra.    Even  aneasementof  light  forcer- 

on  it  in  Suffleld  d.  Brown,  and  that  he  tain  windows  over  the  grantor'ii  adjoining 

thought  the  order  of  f  lie  two  conTeyancei  Innd  mrna  thought  to  have  passed  wllliont 

in  point  of  (late  WHB  immalcrial.  express  words  in   Janes   e,  Jenkins,  34 

If  ilie  way,  in  the  caae  stated  from  Md.  1,  coiitrar;  lo  the  cases  cited  obore. 

Staples  1-.  Heydon,  text.  tliO,  were  111  de-  Tlie  same  distinciinn  has  been  acled  on 

Hoed,  and  had  not  existed  before  the  unity  in  aeTeral  cases  where  both  eilates  were 

ofpoaaeMion.and  weienota  wayof  neoes-  conreyed   at  tlie  aante  time.      Fliillip* 


Hugo.  115  Maas.  204.     See  post,  448.  n.  1.  r.  Villars.  8  Ch.  D.  416;  Bidder  t>.  Iforth 

It  is   upon  the  same  principle  that  an  Staflbrdshira  Ry.  Co..  4  Q,  B.  D.  412; 

CMemeni  is  Impliedly  granted  when  an  So  the  grantor  may  use  hia  own  land  in 

Mtale  ia  granted  bordering  upon  a  public  any  way  not  inconsialeiit  with  a  reasoo- 

or  private  way  already  constructed,  or  to  able  uae  of  tlie  easement.     ClitTord  v. 

be  constructed,  orerlhe  land  of  the  grantor.  Hoare,  D  L.   R.   C.   P.  862;  Gerrish  «. 

Esfdey  v.  Wilkes.  7  L.  K.  Ex.~2t)8(  Kil-  Sbattuck,  182  Mais.  23G. 
lion  e.  Keltey,  120  Maw.  47  ;  FrankliD  A  change  in  tlie  d»minant  tenement 

Ina-Co.  3.  Cooaena,  127  Haw.  268;  in^i.  gives  no  right  to  a  more  burdensome  user 

432,  n.  1,  (d).  of  the  aerrient  tenement,  and  ir  aeems  a 

Tbe  nature  and  extent  of  the  user  to  user  wi!l  not  be  allowed  for  a  different 

b«  allowed  is  determined  by  what  may  purpose    from    that   for    which    it  wat 

fairly  be  construed  to  come  within  tlie  granted.    Bradbum  v.  Morris,  3  Ch.  D. 

terms  of  the  grant  or  reservation.     If  it  812 ;   Wood   v.  Baunden,  10  L.  R.  Ch. 

is  a  wny  of  necessity,  the  user  allowed  662.     See  Harvey  d.  Walters,  8  I^  R.  C. 

will  be  such  aa  reasonably  to  aatisfy  the  P.  162;  National.  &c.  Ins.  Co.  r.  Pruden- 

necessity.    It  it  is  a  presumed  or  Implied  lial  Awurance  Co.,  6  Ch.  D.  767.    Ttie 

pant,   the  extent  of  the   user  will    be  laxer  rule  aialed  mpra  It  applied  whei* 

determined  by  the  previous  uacr,  or  by  one   owner  tells  diiTerent  part*  of   the 

tbe  fiict*  giving  rise  to  tlie  implication,  same    estate    to    different    purchaser*. 

Wimbledon,  Ac.  r.  Dlzon,  I  Ch.  D.  862;  Barnes  r.  Loach,  4  Q.  B.  D.494;  Warner 

Veweomen  v.  Coolson,  6    Ch.  D.  183;  c.  McBryde,  86  L.T.  860;  Henry  t.  Koch, 

Kdox  v.  Bansom,  25  W.  R.  864  j  Cannon  80  Ky.  3<i\. 
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nght  of  way  ««  ft  termi»i  imports  a  right  of  pusing  io  a  partion- 
lar  line,  tmi  not  the  right  to  vary  it  at  pleasure,  and  go  in  differ- 
ent  directionii.     TIiib  would  be  an  inconvenience  to  the  owner 

of  the  land  chaiged  with  the  easement,  and  an  abuse  of 
•  420   the  right,  (d)    It  is  likewise  a  principle  of  law,  •  that 

nothing  passes  as  incident  to  the  graut  of  an  easement, 
but  what  is  requisite  to  the  fair  enjoyment  of  the  privilege,  (a) 

If  it  be  a  right  of  way  in  grosa,  or  a  mere  personal  right,  it  can- 
not be  assigned  to  any  other  person,  nor  transmitted  by  descent. 
It  dies  with  the  person,  and  it  is  so  exclusively  personal,  that  the 

(d)  loam  0.  PerdTftl,  5  Pick.  486;  [JennlMD  >.  Walker,  11  Qnj,  433. 496.  8m 
Bunon  n.  Angicr,  2  Allen,  138.] 

(a)  Lyman  d.  Aniold,  6  MMoa,  19S.  These  pivKriptive  right*  are  ibiciij'ant.  A 
right  of  way  for  one  purpoie  does  nut  neceaMrily  include  »  right  of  way  [or  (oother 
pnrpcwe.  Hie  extent  of  the  right  must  depeod  upon  Che  drcamgrancet.  BalLud  ■. 
DjMD,  ITaont.  Z7B;  Cowling  b.  HigginioD,  4  H.  &  W.  216;  JDak  "■  Ueathool^ 
S6L.  J.  H.  s.  Ex.  246;  36  Eng.  L.  &  Bq.  £64.  i>e«  Hawkiot  n.  Carblnei,  Z7L.J.a.». 
Ei.44;  Sa&N.  (Am.ed.)gi4.] 

V.  Pliillip»,  48  Penn.  St.  178 ;  McCartj  ••.  360, 968.    It  may  to  doabteri  if  thia  wu 

Kitclienman,  47  I'enn.  &L  1139 ;  Wortb-  the  proper  gronnd  at  deoialan  In  the  Itnt 

inglon  V-  QimuM.  3  El.  4  El.  918 ;  Polden  caw,  liowcrer.     [At  to  the  right  Io  go 

V.  Ba«(ard,  4  Be«t  &  8.  250 ;  b.  o.  L.  R.  1  upon  a  neiglibor'i  land  and  repair  a  drain 

Q.  B.  I&e,  161 ;  Curtlii  v.  Aytault,  47  N.  or  aquednct  which  one  ii  totlUed  to  hava 

T.  73.    See  PearuHi  u.  Spanoer,  3  Beit  ft  kept  up,  we  Goodbut  i>.  Hyctt,  K  CIl  D. 

8.  761 ;  B.  0.  1  B.  ft  8.  GTl ;  Hnttcmeler  IBS.] 

p.  Atbro,  IB  N.  Y.  48,  52 ;  Lampman  «.         Ai  a  gmeral  rale  eawmentt  whidi  ai« 

Millu,  31  N.  V.  606.    Moit  of  the  abOTs  appurtenant  paw  withoat  exprew  mco- 

cawi  also  adopt  the  dittinction  between  tion.     Brown  c.  Thiasell,  6  Cnifa.  35L 

continuous  enwmenti  and  tliOMwiiich  are  But  the  mealion  of  ■ppnrteDincei  m»j 

nwd  only  from  time  to  time,  and  lay  it  aomelimei  bo  important      Ammidowm  ■■ 

down  that  tlie  former  will  pau  by  Im-  Ball,  8  Allen,  398.     See  Langley  v.  Umm- 

plication  without  words   of  grant.      In  mond,  L.   It.   8  Ex.    161 ;    TiiomMHi   ». 

Lampman  r.  Milks  it  was  said  that  when  Walerlow,  L.  R.  6  £q.  86;  Dobbyn  r. 

tile  owner  of  land  by  an  artificial  arrange-  Somers,  IS  Jr.  Com.  L.  298;    (FarsoM 

ment  hn*  effected  an  advantage  tor  one  d.  Jnimton,  68  N.  T.  63;  Kay  d.  Oxiey, 

portioa,  to  the  burdening  of  the  other,  10  L.  R.  Q.  B.  860 ;  CLsncy  v.  Bjnt,  11  Ir. 

upon  a  Mveranee  ot  the  ownership  the  R.  C.  L.  355 ;  Bolton  v.  Bolton,  11  Ch.  D. 

holdert  of  tlie  two  portions  lake  them  re-  068.]     But  see  Pope  v.  O'Hara,  48  N.  T. 

apeetivety  charged  with  the  wrvltude,  446.455;  [Bum  h.  Dyer,  126  Hasa.  2ST.| 
and  entitled  to  the  benefit*  openly  and         (6)  As  to  eawments  by  pnscripiio^ 

Tisibty  attached  at  the  time  ot  the  con-  see  446,  o.  1.     As  t«  the  esleni  of  eaae- 

veyance  of  the  portion  first  {rranted ;  and  ment*  or  what  anonnts  to  an  tofriniie- 

this  is  cited  with  approval  in  Curtiu  d.  ment,  see  448.  n.  1.     The  subjects  of 

Ayranit,  47  N.  T.  73, 70;  Fetters  D.Hnm<  dedication,  eitinguishroent,  lioMut,  Ac., 

phray*,  8  C.  E.  Green  (18  N.  J.  £q  ),  wiU  also  b«  treated  farther  w, 
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owner  of  the  i%ht  caanot  take  another  persoo  in  company  with 
him.  (i)  But  when  a  right  of  way  ia  appendant  or  annexed  to 
an  estate,  it  may  pass  by  assignment  when  the  land  is  sold  to 
which  it  was  appurtenant.  Thus,  in  the  case  stated  in  Staplei 
v.  Heydon,  (0)  if  one  he  seised  of  lot  A,  and  lot  B.,  and  he  used 
a  way  from  lot  A.  oyer  lot  B.  to  a  mill  or  to  a  river,  and  he  sells 
lot  A.,  with  all  ways  and  easements,  the  grantee  shall  have  the 
same  privilege  of  passing  over  lot  B.  that  the  grantor  had. 

A  right  of  way  may  arise  from  necessity  in  several  respects. 
Thus,  if  a  man  sells  laud  to  another  which  ts  wholly  surrounded 
by  his  own  land,  in  this  case  the  purchaser  is  entitled  to  a  light 
of  way  over  the  other's  ground  to  arrive  at  his  own  land.  The 
way  is  a  necessary  incident  to  the  grant,  and  without  which  the 
grant  would  be  useless,  (d)  This  principle  was  carried  so  far,  in 
a  modern  case,  (e)  as  to  be  applied  to  a  trustee  selling  land  he 
held  in  trust,  and  to  which  there  was  no  access  but  over  the  trus- 
tee's own  land.  The  right  of  way  in  that  case  passed  of  neces- 
sity as  incidental  to  the  grant;  for  though  he  conveyed  in  the 
character  of  trustee,  it  could  not  be  intended  that  he  meant  to 
make  a  void  grant,  and  every  deed  must  be  taken  most  strongly 
agaiust  the  gmntor.  Lord  Kenyon  said  it  was  impossible  to  dis- 
tinguish that  from  the  ordinary  case  whera  a  man  granted  a  close 
surrounded  by  liis  own  land.  The  general  rule  is,  that 
when  the  use  of  *  a  thing  is  granted,  everything  is  granted  *  421 
by  whicli  the  grantee  may  have  and  enjoy  such  use.  (o) 
If  one  man  gives  another  a  license  to  lay  pipes  of  lead  in  his  land 
to  convey  water  to  a  cistern,  he  may  enter  on  the  land  and  dig 
therein  to  mend  the  pipes.  (()  So,  if  a  person  has  a  shop  on 
another's  soil  by  permission,  he  has  a  right  of  ingress  and  egress 
as  to  the  soil  between  the  highway  and  the  shop.     The  right  is 

(6)  T1neh'«  L«w,  17,  81 ;  Tear  Book,  7  H.  4,  Sa.  B. 

-----  -       Bmndling,  B  SwmuL  99,  S.  O. 

r>c  170;  Oldfleld'i  vtne,  Noy,  12S; 
8«el7,  IB  Wend.  GOT  :  Nicboli  d. 
the  doctrine,  my*  Mr.  Woolrycb  in 
ya,  31,  thmt  Id  the  cue  of  >  gnnt  of 
necsHity  will  pwi  m  incident  to  tbe 
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necessar]'  to  the  enjoyment  of  the  tenement,  (e)  The  maxim  is, 
that  quando  aliquii  aliquid  eoneeitit,  eoneeders  videtur  et  id  tin« 
quo  ret  uti  non  potest,^ 

(e)  Doij  r,  Gorhitn),  6  Pick.  487.  In  ChuDben  v.  Furrr,  1  Teatei,  IGT,  the 
Supreme  Court  of  Penn>;lTBni>  iield  Itimt  tlie  owner  of  >  ferry  OTcr  a  iiavigablo 
■trenm  Imd  nu  riglit  to  Uod  or  recelre  freight  on  tlia  HiJjoining  Lanki.  even  though 
tlie  Uii<ling  pince  wa*  s  public  hlgliway,  without  the  owner'i  coment.  The  dedicaticn 
ol  gruuni]  for  tite  pnrpoea  of  a  publiu  road  wm  aaid  to  give  no  ri({ht  to  uie  it  for  tba 
other  purpuae.  Thii  doctrine  wai  afterw»rd>  referred  to,  recognised,  anil  adopted  bf 
tlie  same  court,  in  Cooper  b.  SmiCh,  0  Serg.  &  R.  20.  The  Mme  principle  ii  to  he 
found  in  Savile,  11,  pi.  29,  where  it  ii  inid  that  in  every  ferry  the  land  on  both  lidea 
th«  water  ouglit  to  belong  to  tlie  owner  of  tlie  ferrj,  for  otherwlie  he  cnuld  not  land 
OD  the  other  side.  But  tliii  itrict  nnd  KTere  rule  ii  loniewbat  relaxed  in  England ; 
and  ill  I'eter  v.  Kendiil,  6  B.  &  C.  703,  (lie  K.  B.  denied  the  JuatneH  of  the  concluiion 
Id  Sitvite,  and  held  iliat  the  owner  of  a  ferry  need  tiot  have  the  properly  in  Itie  toil 
on  either  aide.  It  waa  luSuient  that  (lie  landing  place  was  a  public  highway.  It  wa» 
»  right  incident  to  tlie  ferry,  Co  uie  aitfh  a  landing-place  for  the  purposes  of  a  ferry. 
Till*  i»  the  nioit  reuonahle  concluiiou  upon  the  right  lo  the  use  of  a  public  lugh way 
to  wbich  a  feiTy  U  coniiecled. 

In  Alfea  «.  Faniaworth,  G  Yerg.  189,  it  waa  held  that  the  stale,  by  Tirtue  of  lb« 
right  of  eminent  domain,  might  Mtabiiah  ferries  wlierever  tiie  legislature  shoald  deem 
them  neceisnry  for  tlie  public  esiement,  without  any  regard  to  the  ownership  of  the 
soil,  on  ninkiiig  juit  com  pen  in  lion.  But  in  point  of  tact  all  the  statutes  authoriied 
the  grant  of  the  frani:liise  by  way  o(  preference  to  tlie  owners  of  tlie  Innd  on  each 
baok  of  the  river  where  the  ferry  waa  establislied.  So,  by  atntute  in  New  York,  th* 
owner  of  the  Innd  through  which  the  highway  adjoining  (o  the  ferry  run*,  is  first 
entitled  to  the  license  for  keeping  a  ferry.  N.  Y.  R.  5.  3d  ed.  i.  612.  By  lb*  Ten- 
nessee act  of  ISOT,  c.  25,  the  owner  of  tlie  soil  on  each  side  of  ■  river  is,  in  exdosion 
of  all  othera,  entitled  to  the  ferry.  Without  sUtute  provision  he  is  not,  as  a  matter 
of  right,  and  because  he  is  owner,  entilled  to  keep  it.  Nasliville  Bridge  Company  v. 
Shelby,  10  Yerg.  280.  The  case  of  I'ipkin  v.  Wyaai,  2  Dev.  (N.  C.)  403,  reo^nixe* 
the  same  general  right  of  the  sovereign,  but  iiolda  that  the  owner  of  the  atljacent 
land  is  eniilted  to  tlie  preference,  and  it  lie  refuses  to  exercise  tlic  frnnctiise,  it  may  bs 
granted  to  anollier,  or  making  caiaprniatioa  to  Ihe  owner  of  tlie  fee  for  the  use  of  the 
toll.  And  Ihia  must  be  done,  although  there  be  a  public  highway  lending  to  the  river 
on  both  lilies.  This  decision,  like  those  in  Pennayivania,  conatruea  more  strictly  than 
the  laie  Englisii  case  the  easement  of  a  publiu  highway  leading  to  the  river.  TUt 
law  in  Kentucky  in  respect  to  ferries  is,  that  the  owner  of  land  un  (he  river  Ohio  ia 
alone  entitled  to  be  the  grantee  of  a  ferry  acroas  it  It  i«  a  franchise  incident  to  Um 
land,  and  ia  valuable  property.  But  no  ferry  is  to  be  granted  within  a  mile  and  a 
half  of  one  previously  eatsblished,  unless,  in  the  opinion  of  the  granting  power,  the 
publiu  interest  sliall  require  it,  and  the  abuse  of  that  discretion  is  subject  to  judicial 

*  A  ferry  franchise  may  be  granted  lio  ferry  does  tMt  pun  «i  appnrtenaiit  to 

dthongh  only  one  shore  be  within  tbt  the  fee  of  the  riparian  proprietor.    Hairl- 

Jurisdiction  of  the  state  making  the  grant,  ton  s.  Yonng,  9  Ga.  869,  366.    Nor  doci 

Conway  v.  Taylnr,  1  Black,  608.    See  a  grant  of  the  ferry  confer  a  title  to  the 

Harahali  b.  Crimea,  41  Miss.  27.  sidl.     SoDtervUle   ■.  Wimbisb,  7  OnOt 

It  seems  that  the  right  lo  keep  ■  puh-  SINk 
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If  a  mao  hath  several  distinct  parcels  of  enclosed  land,  and  he 
sells  all  but  one  surrounded  by  the  others,  and  to  which  he  has  no 
vay  or  pasifage  except  over  one  of  the  lots  he  has  sold,  it  has  been 
made  a  question,  whether  he  be  entitled  to  a  right  of  way  against 
his  own  deed,  when  be  has  been  ao  improvident  as  to  re- 
serve none.  It  is  said,  in  Clark  *  v.  Cogge,  (a)  that  the  *  422 
law  reserves  to  him  a  right  of  way  in  such  case  from  neces- 
sity. But  the  position  in  that  case  seems  to  have  been  contrary 
to  the  doctrine  in  the  prior  case  of  Dell  v.  Babthorpe,  (ft)  where  it 
was  held,  that  if  a  man  had  a  close  and  a  wood  adjoining  it,  and 
time  out  of  mind  a  way  had  been  used  over  the  close  to  the  wood, 
and  he  then  sells  the  close  to  one  man,  and  the  wood  to  another, 
the  grantee  of  the  wood  has  no  right  of  way  over  the  close,  for 
the  grantor  had  excluded  himself,  as  he  had  sold  the  close  without 
reserving  such  a  right ;  and  as  he  had  lost  his  right,  he  could  not 
communicate  any  to  the  grantee  of  the  wood.  But  in  this  last 
case,  it  did  not  appear  to  be  necessary  to  go  over  the  close  in  ques- 
tion to  the  wood,  and  there  might  have  been  another  way  to  it ; 
and  the  weight  of  authority  is,  that  the  grantor  has  a  right  of 
way  to  his  remaining  land,  in  case  of  necessity,  when  he  cannot 
otherwise  approach  his  laud.  The  law  presumes  a  right  of  way 
reserved,  or  rather  gives  a  new  way,  from  the  necessity  of  the 
case,  and  the  new  right  of  way  ceases  with  the  nece^isity  for  it.  (c) 
This  principle  of  law  has  been  for  a  long  time  recognized.    Thus, 

control.  Carter  b.  K«lfa»,  e  Dana,  J3.  Thongh  a  Uttj  franchise  be  ft  sUtutoir  Ind- 
denl  to  lanii,  yet  the  benefld»l  intemt  may  be  traniferrei]  to  another,  and  entille  liim 
to  the  pmfll».  ■  Kennedy  n  CoTiogton,  8  Dana,  60.  The  itatnte  provision  in  some  of 
Uie  weiteni  ataiei  ii,  that  no  penon  (hall  keep  a  ferry  >o  a«  to  deninnd  anil  recei»e 
pay,  without  a  llcenae,  to  be  graatsd  and  regnlated  by  the  county  courls.  Re«iied 
Statute*  of  MiiMinii,  1S36. 

It  wa«  declared,  In  Bowman  p.  Wathen,  8  M'Lesn.  376.  that  the  riftht  to  a  twej 
Bttacfaea  to  the  riparian  propdetor,  and  ft  cannot  be  taken  from  liim  without  compen- 
■ation.^  The  riparian  owner  on  a  Darigable  rlior  may  conrey  the  aoll,  excepting  the 
right  offirriage.  Thla  right  of  ferriage  becomea  an  incorporeal  hereditament,  and 
nay  be  granted  the  tame  aa  a  rent,  and  tbe  grantee  will  hare  a  right  to  uat  the  aojl 
tm  ferrjwayi,  and  for  no  other  pnrpoae.  By  the  iawi  of  Indiana  thia  ferry  right  1* 
aaaignable.  It  ii  real  ealate,  and  detcendi  to  the  hcin,  and  ia  auhject  to  dower  nnd 
the  otiier  tocldenta  of  real  property;  and  in  Illlnoii,  ferriea  are  declared  to  bepubtid 
jurit,  and  can  be  granted  by  (he  locereign  power,  and  riparinn  poaaciion  ar«  not 
thereby  entitled  to  the  ferry  franchiie.    Uilla  t>.  Coanty  Comm.,  2  Scamm.  53. 

(o)  Cm.  Jac.  17a  (h)  Cro.  Eiii.  800. 

(c)  Holmea  d.  Goring,  S  BIng.  16 ;  B  Hoore,  166,  a.  o. ;  Collin*  v.  Prentice,  16 
Coin.  89. 
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in  Packer  v.  Wehtedt  (d)  decided  in  the  Upper  Bmdt,  imder  the 
protectorate  of  Cromwell,  A.  bad  three  parceU  of  land,  and  there 
was  a  private  way  out  of  the  first  parcel  to  the  aecood,  and  out  of 
the  two  6r8t  pai-cela  to  the  third.  B.  purchased  all  these  parceli, 
and  then  sold  the  two  first  to  C.  There  was  no  way  to  the  Ifwd 
not  sold  hut  through  the  other  two  parceU ;  and  the  court  ad- 
judged that  the  way  continued  from  necessity,  and  that  the  party 
was  not  liable  in  trespass  for  using  it.  So,  also,  ia  Dutton  v.  Tay- 
lor, (e)  A.  owned  two  clones,  B.  and  0,,  and  there  was  no 
*423  passage  to  close  B.  but  through  close  C,  'and  he  sold 
close  C,  and  it  was  held,  upon  plea  and  demurrer,  that  tha 
right  of  way  still  existed  fram  necessity,  and  that  it  was  not  for 
the  public  good  that  close  B.  should  be  left  uncultivated.  This 
last  case  is  supposed  to  be  binding;  and  Lord  Kenyon  said,  in 
Bototon  V.  Frearton,  (a)  that  he  was  prepared  to  submit  to  the 
express  authority  of  it,  though  his  reason  was  not  convinced,  and 
he  thought  there  were  great  difficulties  in  the  question. 

But  the  doctrine  of  the  case  of  DuUtm  v.  Taylor  received  con- 
firmation ill  Buckby  v.  Cole*,  (fi)  where  it  was  decided,  that  if  a 
person  owned  close  A.,  and  a  passage  of  necessity  to  it  over  close 
B.,  and  lie  purchased  close  B.,  and  thereby  united  in  himself  the 
title  to  both  closes,  yet  if  he  afterwards  sold  close  B.  to  one  pei> 
son,  without  any  reservation,  and  then  close  A.  to  another  person, 
the  purchaser  of  close  A.  has  a  right  of  way  over  close  B.  Thia 
case  seems  to  put  an  end  to  alt  doubts  as  to  the  existence  of  a 
riglit  of  way  from  necessity,  even  over  the  land  which  the  claim- 
ant of  the  way  had  previously  sold. 

If  a  right  of  way  be  from  close  A.  to  close  B.,  and  both  closes 
be  united  in  the  same  person,  the  right  of  way,  aa  well  as  all 
other  subordinate  rights  and  easements,  is  extinguished  by  the 
unity  of  possession,  (e)  But  there  is  a  distinction  between  a  right 
of  way  existing  from  necessity,  and  one  merely  by  way  of  ease- 
meat  or  convenience.  The  former  is  not  extinguished  by  the 
unity  of  possession,  as  a  right  of  way  to  a  church  or  market,  or  a 
right  to  a  gutter  carried  through  an  adjoining  tenement,  or  to  a 
watercourse  running  over  the  adjoining  lands,  (d)    Sergeant  Wil- 

(d)  %  Sid.  SB.  (()  3  Utw.  1487.  fo)  8  T.  R.  6a  <t)  6  TmA.  »1. 

jc)  WhnllFf  n.  'IlwmpMm,  1  Bo*,  k  P.  371. 

(if)  Popliam,  3-,  In  Jonlen  v.  Atwood,  Owen,  121 ;  %\imy  >•  PifKOt.  8  Baht.  8»; 
CmUe'i  Ti'yg.  lit.  Ways,  28,  ^;  note  to  1  Bo*.  &  P.  874. 
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UainB(e)  isof  opiaion,  that  the  right  of  way,  vheti  clumeil 
by  necessity,  is  founded  entirely  *  upon  grant,  and  derives  *  424 
its  force  and  origin  ft^HU  it.  It  is  either  created  by  express 
words,  or  it  is  created  by  operation  of  law,  as  incident  to  ttie 
gntnt ;  so  that,  id  both  cases,  the  grant  is  the  foundation  to  the 
title.  If  this  be  a  sound  construction  of  the  rule,  then  it  follows, 
that,  in  the  oases  I  hare  mentioned,  the  light  of  the  grantor  to  a 
way  over  the  land  he  has  sold,  to  his  remaining  land,  must  be 
founded  upon  an  implied  restriction,  incident  to  the  grant,  and 
Uiat  it  cannot  be  supposed  the  grantor  meant  to  deprive  himself 
of  all  use  of  bis  remaining  land.  This  would  be  placing  the  right 
upon  a  reasonable  foundation,  and  one  consistent  with  the  general 
principles  of  law.  (a)  > 

(()  Note  e  to  1  Snund.  828. 

(a)  In  Cooper  e.  Slaupin,  6  Ma.  624,  the  court,  after  nmch  diicnuion  ind  criticiim 
of  th«  cuct  referred  to  in  the  two  preceding  pagei,  conciuded  tiiat  a  right  of  way 
from  nteatit^  doe*  not  exist  from  one  pari  of  tlie  claimant'i  land  to  anotlier  part  of 
Uie  ume  coniigaoa*  tract,  orer  the  land  of  anotlier.  The  queaiioa  moit  depend  npon 
drcDinitiLncei.  No  doubt  it  moat  be  a  caM  of  neceafity,  and  not  of  conTentence 
merel;;  and  when  tb&t  neceiiitj  doei  exist,  and  there  be  no  acces*  to  the  claimant'i 
hiild  without  a  waj  over  anottier'i  Innd,  tliat  riglit  of  wb;  muit  exist,  to  be  used,  of 
ODiuae,  with  tlie  Icait  ineanT«alenc8  or  detritneut  to  tlie  other'a  land.  Th*  Engllah 
caaei  referred  to  appear  to  me  to  declare  a  rule  sound  in  reaaoa  and  in  law. 

>   JTaj  ef  Nteeultif.  —  See  generally  !  Cuih.  827.    See  419,  n.  1,  B.  (a).    Tbt 

Leonard  n.  Leonard,  2  Allen,  648;  rin-  right  ceiuea  With  the  tieceiMtr  fat  0, 

nington   o.   Galland,  0  Ei.   1;   1  Wnii.  TiaU  v.  Cwpenter,  14  Gr«r.  IM;  N.  Yt 

SttuDd.  S2S,  n.  0;  White  e.  Baw,  7  H.  &  Life  Ini.  Co.  *.  HUnor,  1  Barb.  Ch.  S54'( 

N.  723,  732 ;  Gajford  v.  Moffat,  L.  B.  4  Pierce  b.  BellBck,  18  Conn.  321 ;  Pear«oii 

Ch,  188 ;  D»*le*  d.  Sear,  L.  B.  7  Eq.  427.  o.  Spencer,  3  Beat  &  S.  761,  767 ;  [Carey 

Ttn  grantor  Buy  hate  a  way  of  neceaiity,  t.  Rae,  68  Cal.  169.]     Semhie  eontra  p* 

■lOioDgh  he  coBTeyed  with  covenanti  o(  I'arke,  B.,  Proctor  v.  Hodgion,  10  Ex. 

warranty.   Brighami'.  Smith,4Gray,897.  824,  83a xi 

Ocherwiie  when  the  way  would  be  Incoo-         The  diitiuctlnn  laid  in  the  text  to  hare 

tbtent  with  the  objectot  the  conTeyance.  been  alluded  to  in  Taylor  v.  Whitehead 

geelay  p.  Blihop,  19  Conn.  138.   A  pretty  Is  denied.    In  neither  case  can  the  peraon 

Birict  mle  ai  to  the  degree  ol  necewity  la  baring  the  right  of  way  go  on  the  ad- 

Uiddomi.   M'DonaIdi>.LiDdall,8Bawte,  joininglnnd.   WiUianiir. Ssfford, 7Birb. 

492;  Bcreren  c.  Oregorie,  8  Rich.  (8.  C  )  809,    But  he  may.  If  t&e  owner  of  the  fee 

168,    "A  reasonable  neceuity."    Olirer  obstructs  the  old  way.    Leonard  e.  Leon- 

p.  Fltman,  98  Uaia.  46.  SO.    See  Pettingill  ard,2AUen,&43i  Fnmum  lf.Plat^  8  Pick. 

V.  Portar,  8  Allen,  1 ;  Thayer  o.  Payna,  S89.     Contra,  Willlami  v.  Safford,  tup. 

r>  A  grmntee  1i  entitled  to  only  one     ton  e.  Bolton,  11  Ch.  D.  968;  BaM  v.  Ed- 
"ircy  M  Tschiwl^,"  art  It  b  for  th«     wardl,  IBS  Haas.  44S, 
nmtar  to  Nl«ct  where  It  shall  be.  Bol- 
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There  is  a  temporary  right  of  way  over  the  a<ljoiiiing  land,  if 
the  highway  be  out  of  repair,  or  be  otherwise  impassable,  as  by  a 
fiood.  But  this  light  of  going  upon  ihe  adjoining  land  applies  to 
puljlic  and  not  to  private  ways,  (i)  A  person  having  a  right  to 
a  private  way  ovtr  another's  land,  has  no  right  to  go  npon  the 
adjoining  land,  even  though  the  private  way  be  impassable  or 
founderous,  by  being  ovei-flowed  by  a  river.  The  reason  given  ia, 
that  the  owner  of  the  way  may  be  bound  to  repair,  and  the  impaa- 
aable  state  of  the  private  way  may  be  owing  to  his  own  neglect; 
but  if  publio  roads  become  impassable,  it  is  for  the  general  good 
that  the  people  should  be  entitled  to  psss  in  another  direction,  y* 
There  may  be  a  dislinction  between  a  private  way  arising  from 
necessity,  and  a  private  way  founded  on  gi-ant  or  prescripUoo; 
and  such  a  distinction  was  alluded  to  by  one  of  the  judges  in 
Taylor  v.  Whitehead.  If  a  person  be  obliged,  of  necessity,  to  go 
over  another' ti  farm  to  anive  at  the  land  which  the  other  sold 
him,  and  tlie  private  way  assigned  be  destroyed  by  a  flood  or  other- 
wise, he  may  of  right  cross  the  farm  on  another  line,  and  he  ia 
not  obliged,  at  hiij  peril,  to  keep  such  a  road  of  necessity  in 
*425  repair.  By  selling  land  surrounded  *  with  his  own,  the 
grantor  has  bound  himself  to  furnish  the  purchaser  a 
reasonable  pn»iage  to  it. 

The  right  of  way,  as  to  a  foot  or  tow  path  along  the  banks  of 
navigable  rivers,  has  been  a  subject  of  great  discussion,  and  of 
much  regulation  in  the  laws  of  different  nations. 

In  the  civiMaw,  the  banks  of  public  rivers  and  the  seashore 
were  held  to  be  public'  Riparum  usus  publictis  est,  littorum 
quoque  usus  pablicus  est  jure  gentium,  (a)  The  law  of  nationa 
was  here  used  for  natnral  right,  and  not  international  law,'  in  the 
modern  sense  of  it ;  and  it  is  stated  in  the  Institutes  of  Justinian, 
that  all  persons  have  the  same  liberty  to  bring  their  vessels  to 
land,  and  (o  fasten  ropes  to  the  banks  of  the  river,  as  they  have 

{b)  Tijlorc.  Whiteliekd.  DoDg.  746;  Retin'a  Cue,  W.  Jonei,  206;  8  Sail.  183, 
fHi  2  Bl.  Comm.  36. 

(a)  Intt.  2,  1,  i,  6.  The  bank  of  ■  riTer  1«  that  which  eoatalna  the  water  in  Its 
ntmoat  height.  Itipa  ea  putatur  eue,  qua  pleniialmum  flumen  continet.  IMg.  4>. 
12.  a  1. 

■  Ante,  I.  1,  n.  I. 


f'  Bnt  If  the  grantor  of  a  prirate  war  obatnMa  tt,  tha  gnurtn  nar  go  «*« 
nan.    Selbj  v.  Neillerold,  Q  L.  R.  Cb.  111. 
[590] 
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to  navignLe  the  river  itaelf.  Theao  liberal  doctnnes  of  the  Koman 
law  have  been  introduced  into  the  jurisprudence  of  those  uatioDS 
of  Europe  which  have  followed  the  civil,  and  made  it  essentially 
their  municipal  law.  Thus,  in  Spain,  the  sea  shore  ia  common  to 
the  public  ;  and  any  one  may  fi^h,  and  erect  a  cottage  for  shelter. 
The  banks  of  navigable  rivei-s  miiy  also  be  used  to  aasist  naviga- 
tion, (i)  In  the  French  law,  navigable  or  floatable  rivers,  as  they 
are  tennetl,  have  aln^ays  been  regarded  as  dependencies  of  the 
publio  domain,  and  the  lands  on  each  side  subject  to  the  servitude 
or  burden  of  towing-paths  for  the  benefit  of  the  public.  (<;} 
The  English  law  was  anciently  the  same  as  the  Koiuaa 
•  law,  if  we  may  judge  from  the  authority  of  Bracton,  (a)  •  426 
who  cites  the  words  of  the  civil  law,  declaring  the  banks 
of  navigable  rivers  to  be  as  much  for  public  use  as  the  rivers 
themselves.  So,  Lord  Holt  held,  (J)  that  every  man,  of  common 
right,  was  justified  in  going  with  hoFses  on  the  banks  of  navigable 
rivers  for  towing.  But  Sir  Matthew  Hale,  in  his  treatise  De  Jure 
Maris,  and  in  which  he  has  exhausted  the  learning  concerning 
public  property  in  the  sea  and  rivers,  and  collected  all  the  law  oq 
the  subject,  concluded  that  individuals  had  a  right  to  a  tow-path, 
for  towing  vessels  up  and  down  rivers,  on  making  a  reaaonahle 
eompensation  to  the  oumer  of  the  land  for  the  damage,  (c)  This 
condition,  which  he  annexes  to  the  privil^e,  shows,  that,  in  his 
opinion,  there  was  no  such  common  right  in  the  English  law, 
inasmuch  as  it  depended  on  private  i^reement  with  the  owner 
of  the  soil.  The  point  remained  in  this  state  of  uncertunty 
until  the  case  of  Bill  v.  Herbert,  in  1789,  (£)  brought  the  whole 
doctrine  into  discussion.  The  case  was  respecting  a  claim  to  tow 
on  the  bank  of  the  River  Ouze,  in  Norfolkshira,  with  men  and 
horses,  whenever  it  was  necessary  for  the  purposes  of  navigation, 

{b)  iDBtitnte*  oTthe  Civil  Law  irf  Spain,  by  Dacton  Auo  ud  Manuei.  b.  2,ttL  1. 
Tbi*  ii  abo  tlie  law  In  Louliiana ;  the  baoka  of  navigabls  riven,  ttinngh  tbe;  are  the 
property  of  tlioae  wlio  poneu  the  adjacent  landa,  are  nerertlieles*  aubject  to  tiie 
pablic  QK  ID  fer  that  reawla  may  make  fut  to  the  ahore  and  to  the  tree*  planted 
there,  and  they  may  be  anloaded,  and  tbe  goodi  depoiited  and  neti  dried  there.  So 
■ny  pertona  may  bnild  cabins  on  the  «a  ihore  lor  (belter,  and  fleh  from  tliere,  and 
moot  aUpi  and  dry  neta  there.  CItU  Code,  uu.  443,  440;  HtUMon  v.  City  CoiutcU 
oTLaStyette,  18  La.  296. 

(c)  Femer'a  Init.  2,  1,  4,  6,  and  note,  ib. ;  Code  NapolMm,  n.  6SG,  650. 

(a)  lib.  1,  c.  12,  tec.  fl. 

(t)  1  Ld.  Baym.  726;  6  Hod.  168. 

<c)  Harg.  L.  T.  86,  86, 87.  {<()  8  T.  B.  868. 

[6911 


n,gti7™3yG00glc 


*  427  or  BEIL  PBOPGBTT.  [PABt  Tt 

iloing  as  little  damt^  as  possible.  It  iras  admitted  that  tb« 
Ouze  was  a  navigable  mer,  where  the  tide  ebbed  and  flowed. 
The  question  was,  whether,  at  oomtnon  law,  the  public  bad  « 
tight  to  tow  vessels  on  the  banks  of  either  side  of  a  navigable 
river  t  and  it  was  investigated  and  aigued  with  great  ability.  All 
the  cases  bearing  on  the  question  were  collected  and  reviewed, 
and  the  court  concluded  that  there  was  not,  and  never  had  been, 
any  right  at  common  law,  for  the  public  to  tow  on  the  banks 
of  nav^ble  rivers.     The  claim  was  directly  contrary  to  common 

experience;  and  it  was  obeerred  by  Lord  Kenyon,  thai 
•427  the  navigators  •  on  the  Thamee  were  frequently  obliged, 

at  several  places,  to  pass  from  one  side  of  the  river  to  the 
other,  with  great  inconvenience  and  delay,  because  they  had  no 
such  general  right.  It  waa  admitted,  that  on  many  navigable 
rivers,  Uiere  was  a  custom  to  tow  on  the  banks  t  but  the  privilege 
in  those  cases  rested  on  the  special  custom,  and  not  on  any  com- 
mon law  right.  The  statutes  which  have  given  a  right  of  towing 
on  parts  of  the  Severn,  Trent,  and  Thames  are  evidence  that  no 
such  general  right  before  existed,  (a) 

(2.)  Riparian  Rightt.  —  It  is  a  settled  principle  in  the  English 
law,  that  the  right  o£  soil  of  owners  of  laud  bounded  by  the  sea, 
or  on  navigable  rivers,  where  the  tide  ebbs  and  flows,  extends  to 
high  water  mark ;  and  the  shore  below  oommon,  bat  not  exU«or> 
dinaiy  high  water  mark,  belongs  to  the  state  as  trustee  for  Uie 
public ;  and  in  England  the  crown,  and  in  this  country  the  people, 
have  the  absolute  proprietary  interest  in  the  same,  though  it  may, 
by  grant  or  prescription,  become  private  property.*      The  publio 


(a)  In  Ne«  Tork  It  hu  been  adjodgcd,  Rfter  a  ■mj  ftble  tnd  thorough  e 
tfan  of  the  quMtion,  that  th«  pubUc  hare  not  the  right  to  dm  and  occapj  th«  aoil  of 
so  iodiridnal  a^ointDg  naTigable  vaten,  u  a  pablic  landing  and  place  (^  depodt  <A 
properly  In  lU  tnoiit,  against  the  wlU  td  the  owaer,  aMmagb  inch  mer  haa  been  cim- 
tinned  apwanU  of  twenty  yeara  with  the  knowledge  of  the  owner.  Fcmnall  ■-  Pnet, 
BO  Wend.  Ill;  e.  o.  S3  Wend.  426.  On  tbe  other  hand,  it  U  held,  in  UbMMrt,ll>el 
uaTigatora  and  flabemtea  ere  entitled  to  the  temporary  lue  of  tba  banka  orUw  naTlfa. 
ble  rlTera  in  that  atat*,  tho<vh  owned  by  private  indiriduak,  tor  tbepnipoaeof  laa^ 
fng  and  repairing  their  TCMel*,  and  e;cpo(lng  their  MleeandmerthsikliN.  BntthiaaM 
fa  only  for  tnutrient  pnipoaei,  and  under  iwtticdont.  OTaKea  ».  Dan*n,  4  Me. 
S48. 

<  Riparian  Affili.  — (o)  The  text  U  SWatL  6ST,  090;  miU,  AIS,  n.  1;  AttM^ 

conflnnedbyHowardii.lDgeraoIlilSHow.  ney  QcImmI  v.  Chamben,  4  De  G.,M.  A 

9Si,4a\*teq.t  United  Statei  v. Pacbeoo,  G,  SOS;  Bteveia  v.  PatetenB  *  Neweric 
(6&23 
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have  at  common  latr  a  right  to  navigate  over  every  part  of  a  com- 
mon navigable  river,  and  on  the  large  lakes;  and  in  England 

H.K..  6  VfoomfM  N.  J.),  032,(546,566;  Re».  580;  [Wood  o.  Fowler,28  Kbp..  — ; 

[Bsilejc.  Bnrgei,  11  II.L830;  Mather  v.  PoorD.  HuClure,  TTFenn.  8L2I4;  Beaion 

CbapnuD,  40  Conn.8B2;  Brew   ■>.  Haren,  d.  Morrow,  61  Mo.  345.] 

lllr.  B.C.  L.  108.    In  Barney  D.  Keokuk,  S«e,aa  to  privileges  of  riparian  ownen, 

94  U.  S.  324,  it  li  beld  tluit  tbe  better  rule  ante,  418,  n.  1. 

In  tlii«  coontrf  la,-  tliat  the  title  to  tlie  (c)  Tlie  general  priociple  that  a  grant 
laud  under  all  waters,  naTlgable  in  fact,  bounded  b;  •  atream  extendi  adjilam,  ia 
whether  tidal  or  not,  la  in  the  itale.  Mua-  aiated  in  Lot^  v.  Com uiiKionen  of  S>(1- 
aer  v.  Betihey,  42  Iowa,  3u6,  and  caiei  ney,  12  Moore,  P.  C.  4T3 ;  Boston  v.  Riuh- 
dted  infra  {h),  ad  fin.  See  PhiladelphU  ardton,  13  Allen,  IJD,  154;  Pmtt  d.  Lant- 
t;  Scott,  81  Penn.  St  80;  Roaa  p.  Fauil,  aon,  2  Allen.  275,  284;  Knight  b.  Wilder, 
64  Ind.  471.)  The  author  of  the  Ameri-  2  Cnah.  193;  Walton  o.  Tiftt,  14  Barb, 
oau  note  to  DovaatOD  r.  Payoe,  2  Sm.  L.  210.  So  when  the  boundary  was  aa  aa- 
C.,  aaya  that  the  atate  owni  only  to  low  cientartiScial  mill  pond.  Hilt  It.  Woollen 
watermark, buttheauthoritieihanllyiup-  Man.  Co.  v.  Smitli,  31  Conn.  462;  Phiii- 
porl  him.  The  MaaaHchuietta  cases,  cited  oey  v.  Watts,  0  Gray,  269 ;  [Manaur  b. 
by  him  depend  on  the  ordinance  of  1641,  Blake,  S2  Me.  3S.]  Otherwise  of  a  grant 
hereafter  refen-ed  10.  [Piui,4S0,n.  (").J  bj  a  atate.  Howard  n.  IngenoU.  13  How. 
(i)  Gnat  iticF.Ti.  —  With  regard  to  the  S81 ;  Alabama  c.  Georgia,  23  How.  605 ; 
point  discuaaed  in  note  [d)  and  posi,  430,  13  Allen,  167.  Bnt  aec  7  Mc>or«,  P.  C.  497. 
the  title  of  riparian  owners  on  (he  great  See  432,  n.  1.  [Cmiiia  in  caae  of  a  large 
rirera  ia  thought  to  extend  ad  aediam  inland  lake.  Bloomflald  v.  Johnston, 
j{faiiaiig>Ke,inBen7P.Snyder,3Buih,2S0;  8  Ir.  R.  C.  L68;  Diedrich  c.  Tlie N.  W. 
Jones  D.  Boulard,  24  How.  41 ;  Brown  r.  U.  By.  Co.,  fi  Wis.  248 ;  Wheeler  a.  Spv 
Cbadbotune,  81  Me.  » ;  Bradford  d.  Crea-  noU,  64  N.  Y.  877.  But  see  Bicliardion  v. 
acT,45Me.  S;  Arnold  v.  Klmore,  16  Wia.  FrenUs«,48  Mich. 88.  A  grant  "to  tlie 
600 ;  Mariner  a.  Schulte,  18  Wia.  692 ;  shore,"  and  "  as  the  shore  lies,"  was  held 
Walker  v.  Board  of  Public  Works.  IS  to  pass  only  to  high  water  mark,  in  Mont- 
Ohio,  640;  Magnolia  a.  Hanhall,  39  Miss,  gomery  v.  Reed,  69  Me.  610.  See  espe- 
109;  Newton  v.  Eddy,  38  Vt.  319;  Lo^  dally  County  of  St.  Clair  e.  Lovlngsinn, 
nan  V.  Benson,  8  Mich.  18 ;  Rice  o.  Rod-  23  Wall.  46.  Of  course  the  conveyance 
dimao,  10  Ulch.  125;  [June  v.  Purcell,  88  unybionly  totheedgeofthewaler.  Smith 
Ohio  St  396;  Olaon  v.  Merrill,  42  Wia.  a.  Ford,  48  Wis.  116;  Central  Whart  v. 
9CI8;DeUplaineK.TheC.&N.W.  By.Co,  IndU  Wharf,  123  Mass.  661.]  The  ^^uni 
49  Wia.  314.)  StntUe,  Commonwealth  v.  is  thought  to  be  the  middle  line  between 
Alger,  1  Cuah.  63, 97 ;  Beaton  v,  Richard-  tlie  shores  without  regard  to  the  channcL 
•on,  IS  Allen,  146, 164 ;  Schnrmeier  v.  Bt.  Hopktna  Academy  v,  Dickinson,  9  Cuah. 
Patd  ft  P.  a  R.,  10  Minn.  83, 102,  and  644, 66Z 

cases.    (Seee.  C.  7WaIl.  272,386,<«9.)  (rf)  .dewsiwm*.  — The  text,  428,  Iscon- 

Cimtm,  a  long  ditcosaion   in  People  e.  flnued  by  Chapman  v.  IIaskins,2Md.  CIi. 

Canal  Appraisers,  33  X.  T.  461 ;  Stuart  v.  4B5 ;  Barrett  b.  New  Orleans,  13  La.  An. 

Clark,  2  Swan,  0;   McManus  a.  Carmi-  106;  [County  of  St.  Claire  f.  Loringston. 

cliael,  8  Clarke  (Iowa),  1;  Halglitc.  Keo.  23  WalL  46;  Minto  d.   DeUney,  7  Or! 

kok,  4  td.  109;  Bailey   v.  Mlltenberger,  337.]    A  strong  case  was  Banks  «.  Ogden, 

81  P<;na   St.  37;  Monongahela  Bri^  2  Wall.  57.  where  a  proprietor  dedicatad 

Co.ii.Kirk,46PenD.St.ll2;  8  Am. Law  to  the  pnblio  •  ativet  along  the  ehor* 
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even  the  crown  has  no  right  to  interfere  with  the  channels  <A 
imblic  oavigablo  livera.  Tliey  ate  public  highways  at  common 
law.  The  sovereign  is  trustee  for  the  public,  and  the  use  of 
navigable  waters  is  inalienable.  But  the  shores  of  navigable 
waters,  and  the  soil  under  them,  belong  to  the  state  in  which  they 
are  situated,  as  sovereign,  (h}  The  right  of  sovereignty  in  public 
I  ivei-9  above  the  Sow  of  the  tdde  is  the  same  as  in  tide  waters ; 
(liey  are  Jurit  publici,  except  that  the  proprietors  adjoining  such 
liversowQ  the  BoH,adfilum  aqiue,(_c)  Butgrantsoflandjbouuded 

{b)  Follird  tr.  Hagan,  8  How.  21S. 

(c)  Hate,  de  Jare  Hiru,  c.  4,  6,  8 ;  lUx  n.  Smith,  Dong.  42G  [441] ;  WUIUiM  ■. 
Wilcox.  1  Willmore  &  Hodgei,  477;  La  PUiaance  Bajr  Hubar  v.  Citj  of  Mouoe, 
IWalkei-,  Cli.  (Mii:l>.)l56j  LouUianaCiTil  Code,  art.  442,  443.  444.  In  CoDoeciicu^ 
It  wm  held,  in  llie  cau  of  But  Haven  b.  llemin^iray,  7  Coan.  1B6,  that  lite  uvnen 
of  land  adjoining  a  navigable  river  hara  ao  exduiive  right  to  tlie  loil  between  high 
*nd  low  wAier  mark,  for  tin  purpoae  of  creeling  wharrei  and  itores.  But  ace  is^ 
432,  nole,  caae*  eondn ;  and  die  caae  of  Cliapnian  v.  Kimball,  B  Conn.  38,  >I*a  ieoa|- 
nized  tlie  Engliili  rule;  and  it  i*  tliere  held,  that  the  riparian  proprietor  im  a  naviga- 
ble river  or  arm  of  tlie  lea,  ii  not  entitled  to  the  aeaweed  which  grows  and  aocamulatea 
on  tlie  bed  betow  low  water  mark.  It  belongs  to  tlie  publiu.  In  the  caae  of  Tlw 
Cnnal  Appraiiert  e.  The  People,  IT  Wend.  671,  Chancellor  Walworth  itaied  the  tiM 
rule  of  tiie  common  law  to  be,  ^at  gmnti  embracing  within  their  bounda  rittrt  atd 
ttrtiimi  about  lidt  icater,  convey  not  only  the  banks,  but  the  beds  of  llie  rivera  or  atieaiMi 
and  the  iilandi  therein,  unleu  clearl/,  hj  the  grant  itaelf,  exclnded  from  it.    Bat  ibe 

of  Lake  Michigan,  and  then  aold  land  ward  end  proportional  to  that  whleti  it 

boanded  by  the  street,  and  it  was  held  baa  at  high  water  mark.    The  dividiag 

that  lie  was  entitled  (oallnTlalBccretiona,  lines  are  gmiorall/  to  be  drawn  io  (to 

as  be  owned  tlie  Ite  of  the  lake  aide  of  the  most  direct  oonrte  from  high  to  low  wattr 

street.    [But  In  Zeller  i:  Southern  Yacht  mark,  and  the  flats  in  front  of  each  pro- 

Clab  (La.,  1882),  16  Rep,  BG,  It  wai  held  prietnr's  n^daod  iHould,  if  practieaUe,  be 

that  the  rule  only  applied  to  rivers  and  as  wide  at  low  as  at  high  water  Rtaik. 

■troams.]    Contiguity  is  alwaja  aeceasarj  Wonson   e.   Wottson,   14  Allen,  71,  IB; 

to  the  right    Sanlet ».  Shepherd,  4  Wall.  [Thornton  b.  Grant,  10  R,  I.  477.]    When 

G02.     [See  Brisbine  d.  St.  Panl,  &c  B.  B.  the  side  llnea  of  several  npland  lots  wen 

Co.,  23  Minn.  114.)    It  seems  to  be  imma-  parallel  and  oblique  to  the  afaor«,  but  tfaa 

Iprial  tliat  the  cause  of  the  deposit  is  aril-  effect  of  producing  these  lines  would  hara 

dcUl  if  created  alio  utuHa.    Att.  Gen.  e.  been  to  cnt  off  the  access  from  one  of  tlw 

Cliambera,  4  De  Q.  &  J-  C6;  Halsej  o.  lota  to  low  water,  the  dividing  lines  wen 

HuCormick,  18  N.  T.  147.  drawn  perpendicnlar  to  the  base  line  of 

Light  is  thrown  on  the  principles  ae-  the  cove.    SlODe  c.  Bolton  Steel  &  Im 

ordmgtowhichaltavlalacceaaioDsihoDld  Co.,  14  Allen,  230.    The  former  of  these 

be  divided  by  the  similar  caae  of  the  divi-  cases  contains  an  elaborate  discnaaion  of 

«inn  of  flats  among  nwnera  of  the  upland,  the  priodplH  and  antborities.     Sec  also 

The  fundamental  rule  Is  said  to  be  that  Crook  v,  Corponllon  of  Seaford,  I.  R.  4 

the  flats  are  to  be  <o  divided  as  to  give  to  Ch.  661 ;  Johnston  v.  Jones,  1  Black,  !00; 

each  pat«el  a  width  at  Its  OtUtf  m  sm-  0'DoMMl«.Kabv><SandC  (N.T.)  a(B. 
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on  rivers,  or  npon  the  margins  of  the  some,  or  along  the  same, 
above  tide  water,  carry  the  exclusive  right  and  title  of  the  grantee 
to  the  centre  of  the  stream,  unless  the  terms  of  the  grant  clearly 
denote  the  intention  to  stop  at  the  edge  or  margin  of  the  river ; 
and  the  public,  in  cases  where  the  river  is  navigable  for  boats  and 
rafts,  have  an  easement  therein,  or  a  right  of  passc^e,  subject  to 
the  Jtu  ptthliaum  as  a  public  bighwtty.  (rf)     The  proprietors  of 

right  of  the  grmntee  to  tli«  riven  or  ttreami  aboTe  tids  water.  If  thej  be  nangnble, 
1«  not  kbtolDte.but  nibjeel  to  tba  light  of  the  pabUc  to  an  the  water*  m  khighwaj', 
for  the  pii«*iig«  of  boala,  Ac  TIm  eotnmoii-Uw  rule,  however,  doet  Dot  apply  to 
large  iwvigiible  Ukei,  nor  lo  lirer*  cooititatlng  the  boandiriea  between  New  Tork 
and  olher  aulei.  In  the  Sute  of  New  York,  by  itatule,  N.  Y.  K.  8.  Sd  ed.  L  78,  79, 
it»declai«d,  that  whenever  twoGODDtieaareaeparated  from  each  olber  by  a  river  or 
creek,  the  middle  of  the  channel  ia  the  diviaioo  lioe;  and  if  the  boundary  linecTo««ee 
an  ialand,  (he  wliote  of  it  ii  deemed  to  be  within  the  ooanty  in  wliioli  the  greater  part 
of  it  Ilea ;  and  the  offlcen  of  the  countiea  bordering  on  Seneca  Lake,  and  ot  the 
connliea  of  Kinga,  Richmond,  and  New  York,  on  the  water*  in  Kinga  and  Biclimond, 
•oathof  New  York,  have  concDrrent  civil  and  criminal  jurlfdiction  for  the  porpoMof 
Mrving  proceaa. 

(d)  Hale,  de  Jure  Maria,  6, »,  22. 86 ;  Falmet  v.  MnlligM,  8  Cainea,  318 ;  The  River 
Banne,  Daviea,  l£2.  1&6,  157;  Deerflcld  ■>.  Arms,  17  Pick.  41 ;  Commiaiionera  o{  the 
Canai  Fond  ».  Kempahall,  3S  Wend.  404;  Child  v.  Starr,  4  Hilt  {N.  Y.),  86B,  378 ;  Adams 
«.PeaH,'2Conn.  481  ;E:aaonD.M'HBater,Kerr,N.B.  SOI)  Bowman  D.Watken,2M'Lean, 
8T6.  In  Fetmajlvania  it  ia  held  that  the  owoera  of  land  on  the  river*  Delsware  and 
Gchnylkill  have  a  right  to  the  land  between  hi)rh  and  low  water  mark,  mbject  to  the 
public  eaaement,  or  right  to  paaa  over  it  wlien  covered  by  the  water.  Ball  v.  Slack, 
2  Wharton,  G06;  [Lebigh  Valley  R.  R.  c.  Trone,  S8  Penn.  St.  200;  Bailey  i>.  Mil teit- 
bcTger,  31  id.  37 ;  l^icum  Piahing  Co.  e.  Carter,  01  id.  21 ;  Boaton  c.  Bicliardaon,  106 
Maaa.  861.|  Tiie  riparian  proprietor  alio  owna  the  land  in  the  river  Ohio,  between  high 
•nd  low  water  tnark.  LetaeeofM'CulloehD.  Alen,UOhlo,307;  Blancbard  u.  Porter,  11 
Ohio,  188  By  compact  between  Penniylvania  and  New  Jetwy,  the  river  Delaware  re- 
mainaa  common  higliway,  equally  free  and  open  to  both  ttatea,  but  each  atatereaervea 
the  right  of  regulating  the  fltiieriea  on  the  Delaware  annexed  to  tlieir  reapeclive  ahorea, 
aoil  each  atate  exercitea  concurrent  juriidiction  nn  the  watera  of  the  river.  So,  Yiy 
cotnpacc,  the  boundary  line  betwe«i  New  Tork  and  New  Jeraey,  on  the  Hudaon  River, 
ia  the  middle  of  the  river,  but  the  exclniive  Joriadlclion  over  the  watera  of  the  river 
and  bay,  but  not  reaching  to  the  wharvea  and  improvement*  on  the  Jeraey  ahore,  ia 
in  New  York,  So,  New  Jeraey  haa  excluiive  juriadiclion  over  the  waten  of  the 
8«and  between  Staten  Island  and  New  Jeiaey,  witli  like  reaervation*.  Rlghta  of 
pioprrt;  in  each  aUte  reach  to  the  middle  of  the  river*.  Elmer'a  Dig.  662.  The 
nnlinance  of  Congreaa  of  18lh  July,  1787 ^/or  lAtgoctnimait  nfUa  TBrilon/  oflht  Uniud 
Stale*  tmnhmai  of  lit  rietr  Ohio,  declared  it  to  be  a  fundanteotal  proviaiun,  to  reniiun 
6<rever  unalterable,  that  the  navigable  watera  leading  into  the  Miwiaaippi  and  St. 
Lawrence,  and  the  carrying  place*  between  tlie  tame,  ihould  be  common  highway*. 
ami  forever  tree.  But  thit  proriaion  did  not  abolith  or  impair  the  common-law  prin- 
dpla,  that  he  who  own*  the  lands  an  both  banks  own*  the  entire  rirer,  subject  only 
to  the  eaaement  of  navigation ;  and  he  who  own*  the  land  upon  one  bnnk  only,  own* 
tothemiddteof  the  rirer,  aubject  to  the  tame  easement.  Oavitt  D.Chatnber*,aOh{o, 
4M,    Nordid  it  prohibit  tlieiegialature*  of  tlM*tate«t«  improve  the  iMvigation  of  aucti 

[696] 


,y  Go  Ogle 


*428  or  BBAL  PBOPKBTT.  [PAKC  TI. 

the  adjoining  banks  bare  a  right  to  nse  the  land  and  water  of  the 
river,  as  regards  the  public,  in  aoy  way  not  iuconsistent  with 
the  easement;  and  neither  the  state  nor  any  other  individaal  has 
the  right  to  divert  the  stream,  and  render  it  less  useful  to 
*  428    the  owners  of  the  soil.  («)    It  '  would  require  an  expren 

riTsn  and  cUTTjlng  pUcei  bj  citiiiil*,  ratlrotidi,  Mid  tum|iike*,  «od  fbr  ehnrging  Uili 
for  tuuh  increaied  fscilltiei.  Spooner  r.  M'Connell,  I  tt'Ijtto,  337.  (See  i.  4SQ,  n.  l.| 
Ali  the  luvigsbie  waten  In  the  weitem  itatea  and  teiritorlM  liaye,  by  inccewJTa  acM 
of  CongreiB,  been  daclared  public:  highwnji,  ai,  aee  act*  of  Maj  IS  and  June  1,  1708, 
March  3, 1803,  March  !6, 1804,  March  3.  ISlLFebTuarr  20, 1811,  April  S,  iai2.  Janet, 
1812,  March  1,  1817,  May  8,  1817.  In  the  cmte  of  Middteton  b.  Pritchard,  S  Scamm. 
610,  thU  lubject  wai  learnedlj  diicaaied,  and  tt  wm  Jnttlj  held  that  at  eonimon  law 
the  Hlle  of  the  riparian  proprietor,  bounded  bj  a  narigablc  atream,  extended  only 
to  high  water  mark,  and  In  atream*  not  navigable  tlie  right!  of  the  riparian  proprietor 
extended  exduiirei;  to  the  middle  thread  of  the  cnnenl.  That  arm*  of  the  aea,  and 
■treami  where  llie  tide  ebbt  and  flo«i,  are  by  the  common  lair  deemed  naTigabte; 
•nd  alreami  abore  tide  irater,  though  navlgaUe  in  (act,  are  not  deemed  naTJgaUe  ia 
law.  All  ipTemment  grants  bounded  upon  a  riter  not  naTigable  entitle  the  grantee 
to  all  iilanda  1/ing  between, the  mainland  and  the  centre  thread  of  the  carren(,_^ 
granlK  by  ike  goBtiummt  arc  to  ba  eoHMlned  6y  tie  cownon  /aw,  ui^ti  tie  gonemmetit  qiuiiifi 
ar  ezclade  liat  toMtnicliaa ;  Jbr  wkere  jiacenimetd  maktt  a  gnM,  and  dot*  not  naa-n  a^ 
right  ar  inUrrtt  thai  eoald  pan  bg  tit  grant'  and  ikawt  no  mtentitit  to  Mate  not  remaCrn, 
At  grant  niut  he  intoidtd  to  indadt  all  that  might  pam  bf  it  OranU  are  to  bt  taken  m^ 
itrenglf  agaitut  iht  grantor.  The  clear  and  f  nmil  expof  ilkm  of  tlie  common  law  In  Ihli 
teamed  cau,  and  eapeciallf  in  recpeet  to  gOTemment  granti,  doei  honor  to  the  conit 
which  delitered  It.  It  was  farther  declared,  that  the  Miaauaippi  BiTer  waa  not  • 
BaTigable  itream  at  oomnion  law,  and  the  title  of  the  riparian  proprietor  etteoded  to 
the  middle  thread  of  the  stream.  Including  islands,  &^,  but  that  naTigator*  had  not 
only  the  privilege  of  floating  upon  tlie  water,  but  to  land  and  fasten  their  veaaela  and 
bnita  10  the  shore,  for  that  tliis  was  a  part  of  the  public  eaaenent,  which  the  ownen 
irf  the  tanda  roast  bear.  The  aame  question  a*  to  the  rights  of  the  Miialsaippi  la  die 
riparian  owner  wsa  rtry  leamedly  discussed  in  Morgan  b.  Beading,  3  Smedee  A  H. 
S8G,  and  the  same  doctrine  and  law  were  declared ;  the  cooitnoo  law,  and  not  the  eivl 
law,  goTemed  the  vase,  and  the  magnitude  of  the  river  did  not  aSect  It  The  Missie- 
•tppi  River,  above  the  ebb  and  flow  of  the  tide,  was  not  navigable  in  the  sense  of  th« 
common  law,  and  the  rights  of  the  riparian  owner  went  to  the  middle  of  the  river, 
subject,  of  coune,  to  the  right  of  passage  to  the  public  as  a  highway,  and  with  the 
riglit,  perhaps,  though  not  absolutely  decided,  to  tlie  right,  in  casta  of  Dceeasilj,  to 
(isteD  and  mnor  vessels  and  floats  to  the  shore.  These  decisions,  in  the  courta  tt 
Illinois  and  HlHitaippi,  are  highlj  oreditabie  to  their  leaming  and  flrmaess ;  and  it  la 
consoling  to  meet  witli  aneh  frank  and  manlj  support  of  the  binding  force  of  ilic  com- 
mon law  on  which  American  jurisprudence  essentially  rest*.    [See  427,  a.  t,  (b).] 

(e)  fzporle  Jenoings,0Cowm,M8;  People  r.  Canal  Appraisers,  13  Wend.  aU; 
OlivB  BoiswHinault,  Staart  (Lower  Canada),  ^4.  In  the  cose  of  The  Canal  Antraiaeit 
a.  The  People,  17  Weod.  671,  the  jadgment  ot  the  Sapreme  Court  of  Ifev  Tork,  tm 
18  Wend.  8C6,  was  reversed,  and  the  right  of  the  state  over  watoa  above  the  flow  of 
the  tea,  for  all  public  purposes,  in  derogation  of  individual  rights  was  dedared.  AH 
rivers,  in  fact  navigable,  were  deemed  public  rivers,  and  subservient  to  public  iisrn 
Thus,  tbongh  the  erection  of  a  dam  acmee  (be  Hadson  Rim,  U  the  atonp  lock 
[596] 


inyGoogIc 


LBCT,  UT.]  OF  BUL  propbht.  *428 

exception  in  the  grant,  or  some  clear  and  aneqaivocal  decla- 
ration, or  certain  and  immemorial  osage,  to  limit  the  title  of 
the  owner,  in  such  oases,  to  the  edge  of  the  tiver.  Where  a 
stream  is  used  in  s  grant  as  a  boundary  or  monument,  it  is  used 
as  tin  entirety  to  the  centre  of  it,  and  to  that  extent  the  fee  passes.' 
Prima  facie,  said  the  Vice-Cfaancellor  of  England,  (a)  the  pro- 
prietor of  each  hank  of  a  stream  is  the  proprietor  of  half  the  land 
covered  by  the  stream.  If  the  same  person  be  the  owner  of  the 
lands  oa  both  sides  of  the  river,  he  owns  the  whole  river  to  the 
extent  of  the  length  of  his  lands  upon  it.  If  a  fresh  water  river, 
running  between  the  lands  of  separate  owners,  insensibly  gtuns 
on  one  side  or  the  other,  the  title  of  each  continues  to  go  adfilw^ 
medium  aqua;  but  if  the  alteration  be  sensibly  and  suddenly 
made,  the  ownership  remains  according  to  the  former  bounds; 
and  if  the  river  should  then  forsake  its  channel,  and  make  an 
entire  new  one  in  the  lands  of  the  owner  on  one  side,  he  will 
become  owner  of  the  whole  river,  so  far  as  it  is  enclosed  by  bis 
land.    This  is  the  general  doctrine  as  to  altuvions.  ((}     If  soil  be 

lMtw««i  lVaj>  and  Laaiingboric,  dettraycd  the  talne  of  ft  waterfUl,  litiMta  in  Uw 
■iddle  Bprout  of  tlie  Holuwk  RiTcr,  a  Cributar;  itream,  the  owner  of  tlie  mill  aila  WM 
keld  not  entitled  to  damagei  or  compeniBtion,  witliin  the  proTision  of  the  cuul  law. 
ZimmeniMn  v.  Union  Canal  Company,  1  Watli  k  8-  846,  ■■  r.  But  the  doctrine  la 
the  c»n  in  0  Coiien,  and  in  tlie  laie  in  IT  Wendell,  teem*  to  haTe  been  oreimled  b^ 
0ie  caae  of  Tbe  Commiuionen  of  the  Oanal  Fund  a.  Keiap*hall,  8a  Wend.  404,  when 
It  wBi  adjadged,  in  Ehe  Court  of  Emn,  thai  trmli  water  ii>«n  to  the  middle  of  Iha 
•tream  belong  to  tlie  ownen  of  the  adjoining-  Iwnki,  eftoli  lo  the  centre  or  thread  of 
tha  riTer ;  and  if  navir/aUs,  the  right  of  the  owner*  U  subject  to  the  nrviliuh  of  th* 
pablie  iniereat  for  paaaage  or  navlgaUm.  Tbe  owner*  ara  entitled  t«  the  nrafVoct  of 
the  wBien  flowii^  In  the  river,  a*  apportenaat  to  tlie  fee  of  tbe  atUalnbg  banka ; 
and  fbr  an  Interruption  in  the  enjoyment  of  their  priTllegee  in  that  teapect,  in  ootu» 
fWHoa  ofimpnaauBU  atada  b§  tint  ttal*,  are  etilitled  to  compeniatioo  for  damage*  •!» 
tained. 

(a)  Wright  e.  Howard,  ]  8In.  a  Stn.  IBO;  Shaw,  a  J.,  in  Deerfi^  *.  Arma,  IT 
Pick.  41,  to  the  aame  poinL 

(&)  Tbe  doutrine  of  alluTloni  and  battnm  baa  led,  for  man7  yeaii  past,  at  New 
Orieana,  to  die  moet  laborioni  and  eipensive  liilgaiian  ;  and  the  Roman,  Spsniah, 
and  Fncnufa  lawa  applicable  lo  tha  caie  hare  been  examined  and  diieiwaed  with  pro-  ~ 
found  reaearcfa  and  oonianmale  ability.  One  of  the  mott  recent  caae*  b  that  of 
Municipaliij-  No.  3  d.  Orieana  Cotton  Prew,  18 1*.  132.  It  waa  there  declared,  that 
th«  riglit  to  Aitore  alluvial  formatton  or  batture,  or  riglit  of  accretlmi,  (ibr  baUun  i«  a 
■arioetenn,aaddenote*abottomof*aad,&o.,ri*lng  toward)  or  abore  the  lutfaceof 
tfwrlTcr,)  waa  a  Tatted  right  inherent  In  thepropertj.and  an  easential  attribute  of  it, 
nanlUnK  Iran  natnni  law,  in  ooniequence  of  tbe  local  (ItnatbHi  of  tha  land  to  which 

1  Saa4n,n.l,{e). 
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formecl  hj  islands,  or  relicted  land  out  of  the  aen  or  a  river,  by 
slow  and  imperceptible  accretion,  it  belongs,  in  the  case  ot  tho 
sea  or  navigable  rivers,  to  the  sovereign,  and  in  the  case  of  riven 
not  navigable  in  the  common-law  sense  of  the  term,  or  above 
where  the  sea  ebbs  and  flows,  it  belongs  to  the  owners  of  the 
adjoining  land,  (c)^  Islands  situated  in  a  river  do  not  form  aay 
exception  to  this  general  principle,  and  the;  belong  to  the  pemm 
who  owns  the  land  on  that  side  of  the  river  to  which  they  are 
nearest ;  though,  if  they  be  situated  so  as  te  cover  the  middle  of 
the  river,  they  would  belong  tn  severalty  to  the  owners  on  each 
side,  according  to  the  original  dividing  line,  or  filum  aqua  con- 
tinued on  from  the  place  where  the  waters  begin  to  divide.  Each 

it  attftchei.  It  wM  an  acomiorr  to  the  prindpal  Mlste  or  tand,  Knd  citiM  m  ocll  m 
individualt  mny  acquire  lt,)iirig  a2/Keiiiiiu,as  owner  of  the  fhint,  or  riparian  proprietor. 
The  right  irBa  founded  in  Jnitice,  ariilng  trotn  tlie  riika  to  which  the  land  waa  ezpoaed, 
and  from  the  burden  o[  keeping  Dp  kTeei  or  embankments  infh>ntof  tite  riTcr  ta  pro- 
tect the  eitate.  When  the  KOTernment  taid  out  the  city  of  New  Orleans,  it  left  an 
open  apace  between  the  front  row  of  houaea  and  tlie  riTer,  and  wliich  waa  marked  guti 
on  the  plan.  It  was  a  dedication  of  this  apace  to  puMic  uses,  and  it  became  a  laaa 
pabliaa;  and  if  the  proprieton  of  riparian  estates  in  tIte  faubourgs  left  aueh  open 
•paces  between  the  front  street  and  the  rirer,  marking  it  aa  a  pnblic  place,  it  amomitad 
to  a  dedication,  if  accepted  bj  the  public.  But  If  tlipre  waa  no  aneb  indicatioa  m 
intention,  and  acts  of  ownership,  as  a  riparian  proprietor,  were  excrened,  then  tbe 
space  l^elonged  to  (he  riparian  proprietor.  One  of  the  judget  In  that  case  (and  om 
renernbte  from  his  age,  his  teaming  and  character)  was  of  opinion,  that  when  the  pba 
of  a  city  or  fauboorg  fronting  on  a  navigable  rirer,  or  the  tea,  liad  an  open  apac* 
between  the  fVont  row  of  honsee  or  street,  and  the  water  in  public  uie,  it  became  part 
of  the  port,  na  a  Uxn  puNicut  dedicated  to  pnUlc  uvea,  without  any  other  deaignatian 
or  evidence  of  dedicatiou.  It  was  afCerw aids  a^ndged,  in  the  caseofTbeCitr  Cod«> 
ell  of  Lafnyctte  v.  Holland,  lb.  386,  that  where  the  owner  throws  open  a  paaaage  for 
the  use  of  the  public,  and  shows  no  risible  Intention  that  he  means  to  pieoeire  his 
right  over  It,  a  dedication  to  the  pnblic  would  ba  presumed.  And  again.  In  Pntl^ 
V.  Municipality  No.  S,  id.  278.  It  was  held  that  the  ut  of  the  battora  outside  <^ 
the  leTee,  on  the  bank  of  the  river,  at  New  Orleans,  was  vested  in  tlie  public  or  cilj 
for  public  uses,  but  that  the  titia  to  the  soil,  and  the  accretions,  were  vested  in  the 
front  proprieton  of  the  land  to  which  the  batture  attache*  or  fbnna. 

(c)  Jnst.  Inat.  S.  1.  28 ;  Dig.  41.  1,  tit  De  acq.  rer.  dominla,  T.  1 ;  Pnfl.  4.  7,  IS. 
The  ciril  law  says,  that  the  ground  gained  on  a  river  by  allnvion,  or  imperceptible 
increase,  belongs  to  tlie  owner  of  the  adjoining  land,  jt.,  t  gnlittm.  This  is  aUo  the 
rule  of  the  comnioD  law.  Bractou,  lib.  2,  e.  2;  Hale,  de  Jure  Maris,  c.  B;  S  BL 
Comm.  201,  202;  The  Ring  v.  Lord  Tarborough,  3  B.  A  a  9t ;  1  Dow  &  Clark,  17% 
■.c;  New  Orleans  v.  United  Stales,  10  Peters,  e63;  Sohnltei  on  Aqoaik  Bighti, 
115-138;  Deerf)e1d  v.  Amu,  17  Pli*.  41.  If  seaweed  be  cast  on  the  am  sAara  hj 
■low  degrees  and  gradual  acoumulatlnn,  itbelongsatatnariDeincreue  to  tberipariaA 
proprietor.    EmaiM  n.  TumbuU,  2  John*.  821 

■  Bet  «S7,  B.  I,  (d). 
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proprietor  is  entitled  to  a  larger  or  smaller  proportion  of  the 
alluvial  formatioQ  and  shore  line,  according  to  the  extent  of  his 
original  line  on  the  shore  of  the  river.  (<i) 

*  This  prindple  of  the  common  law  has  been  recognized    *  429 
and  prevails  in  the  states  of  Maine,  New  Hampshire,  Mas- 
sachusetts, Connecticut,  New  York,  New  Jersey,  Maryland,  Ohio, 
Virginia,  North  Carolina,  and  Louisiana,  (a)    In  Maine  and 

(if)  Btle,  de  Jure  Mart*,  c.  1,  2,  3,  4,  6 :  Bracton.  ]>e  Acq.  Rer.  lib.  2,  c.  S,  kc.  :i ; 
Dig  41.  1.  29 ;  King  d.  Smith,  Doug.  441 ;  Ckide  NapoleoD,  n.  661 ;  The  People  •: 
Cull  Appmiieta,  13  Wend.  S66;  Deerfleld  v.  Artni,  17  Pick.  41i  Toullier.  Droit 
CiTil,  Ui.  107.  108;  [Grmnger  o.  Avery,  64  Me.  292.]  If  the  waten  of  a  riier  be 
divided  by  an  island,  and  one  fonrih  of  the  itream  detcend*  on  one  tide  of  the  iiLand, 
and  the  reiidue  on  the  other,  it  was  held,  in  Crocker  i>.  Bragg,  10  Wend.  360,  that  the 
owner  of  tlie  ahore  where  the  iargeat  quantity  of  water  flow*  wo*  endlled  to  tli*  uu 
of  the  whole  water  flowing  on  that  aide  of  the  iiland. 

It  may  here  be  obaerved  a*  a  general  rule,  that  the  rights  of  a  riparian  proprietiir 
do  not  attach  to  a  mere  intruder  on  laud,  for  he  ia  limited  to  bia  actual  poweation. 
Watkio*  B.  Holman.  16  Pet«ri,  26. 

(o)  Berry  e.  Carle,  3  Greenl.  260 ;  Morriaon  v.  Keen,  ib.  474 ;  WettOD,  Oh.  J.,  in 
Bradley  t  Itii-e,  13  Me.  201.  (In  that  caae  it  waj  held,  and  ao  it  had  been  in  Water- 
man V.  Jolinton,  13  Pick.  261,  that  where  the  land  in  a  conveyance  was  bounded  by 
•  pond  of  water,  tlie  grant  extended  only  to  the  margin  of  tlie  pond.)  Clareniont  r. 
Carlton,  2  N.H.  869;  Kings  King,  7  Maia.  496;  Lunt  v.  Holland,  14  id.  149;  Ingra- 
ham  e  WilkiDMH),  4  Pick.  268  ;  Adami  v.  Peaae,  2  Conn.  481 ;  Warner  v.  Southwortli, 
6  id.  471.  In  tbi*  hut  caae.  It  wai  Iield  that  if  a  wide  ditch  or  a  wide  (tone  watlcon- 
•titnted  the  boundary  line,  and  tlie  owner  on  one  lide  conveyed  Ills  land,  bounding 
the  grantee  on  the  ditch  or  wall,  the  aame  principle  would  apply,  and  the  grant  would 
extend  to  the  centre  of  the  ditch  or  wait.  Palmer  v.  Mulligan,  3  Cainei,  318;  The 
People  e.  Piatt,  17  Johns.  IBO;  Hooker  v.  Cummingi,  20  id.  90;  Expartt  Jenningi, 
ft  Cowen,  618 ;  Arnold  ti.  Mundy,  1  Halit.  1 :  Hayei  v.  Bowman,  1  Rnnd.  417  ;  Mend 
V.  Haynea.  3  id.  S3;  Home  v.  Iiicharda,4  Call,  441 ;  Gavitt  ».  Cliamben.S  Ohio,  49ui 
Browne  v.  Kennedy,  6  Harr.  k  J.  196;  Williami  n.  Buciianan,  1  Ired.  (N  C.)  686; 
Horganr.  Livingiton,6Hart.  (La.)  19;  (Baatou  d.  Richardaon,  13  Allen,  116,  ISl.]  In 
Browne  d.  Kennedy  it  was  held  that  if  the  atate  be  entitled  to  tlie  soil  covered  by  « 
liver  not  navigable,  and  grant  the  landi  lying  on  inch  a  river,  and  names  tlie  riw 
aaabonndary,  the  grantee  beoomei  a  riparian  proprietor,  and  entitled  to  the  land  tba 
river  cover*,  otf  jtlun  medium  aqua.  A  variety  of  caae*  to  the  same  effect  are  cited  in 
the  learned  note  of  tbe  reporter,  in  6  Cowen,  644 ;  and  tliey  demonitrate  the  existence 
of  the  rule  tliat  a  grantee,  bounded  on  a  river,  (and  it  i*  alnioat  immaterial  by  what 
mode  of  eipreaaioD,)  goes  ad  wnediam  ^lon  aqua,  unleu  there  be  decided  language 
lowing  a  manifest  intent  to  stop  short  at  tlie  water's  edge.  So,  if  a  conveyance  of 
butd  («  the  bank  of  a  river,  not  navigable,  be  bounded  aiong  iht  tJuat  af  tAt  riea;  lite 
grantee  still  lakes  adJUum  aqua.  Surr  v.  Child,  20  Wend.  149.  In  the  case  of  The 
Canal  Commissioner  d.  The  People,  6  Wend.  423,  the  language  of  the  judges  of 
die  Court  of  E^rrors,  in  New  Torh,  whs,  tliat  by  the  rule  of  the  common  law  which 
piwvailed  here,  gmols  of  lands,  bounded  on  rivers  above  tide  water,  extended  iu^im 
JSmk  aqua,  including  the  beds  of  rivers  and  the  islands  therein,  and  the  exclusive 
right  of  fishing,  unlets  the  same  was  clearly  intended  to  be  reserved,  but  subject, 
serenbdeM,  to  the  right  of  the  public  to  tiw  ItM  water  aa  it  highway.    The  right  (rf 
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*430  Maesachu8ett8,8onie  alterations  in  *the  oodiidoq  law  have 
taken  place;  for  by  the  colony  ordinance  of  1641,  and 
by  na^e  arising  therefrom,  the  proprietors  of  the  adjoining  land, 
on  bays  and  arms  of  the  sea,  and  other  places  where  the  tide  ebbe 
and  60WS,  go  to  low  water  mark,  subject  to  the  public  easement, 
and  not  exceeding  one  hundred  rods  below  high  water  maik. 
According  to  judicial  constructions  of  that  ordinance,  the  flats 
between  high  and  low  water  mark  may  be  occapied  by  wharves 
and  other  erections,  provided  the  easement  or  passage  be  not  too 
much  obstructed ;  and  this  right  of  property  to  low  water  mark, 
or  one  hundred  rods,  extends  to  all  cases  where  the  tide  ebbe  and 
flows,  including  as  well  the  shores  of  the  open  sea  bs  those  of 
creeks  and  coves,  (a)     The  common  law,  as  we  have  already 

the  ripariui  owner  to  the  itream  i*  ai  Mcred  as  other  private  propertj,  and  the  ataM 
otnoot  appropriate  the  witter  to  public  lues  by  arliQcisi  erectiooa  or  ImproTemtaU, 
without  makingcompensiitian.  The  People  u.  Cannt  Appraiaen,  13  Wend.  86El  Uutda 
«nder  ttie  water  of  navigable  lakes  ara  placed  on  the  tame  footing  with  landa  onder 
the  waten  of  naTigabte  riTen,  and  tiiey  require  a  ipccifiu  grant  to  ennUe  ilie  ripariaa 
proprietor  lo  go  beyond  the  share,  and  tlw  grant  of  (he  bed  of  sacli  lake*  cat)  oasl;  b« 
made  to  tbe  owner  of  the  adjoining  laud.  Tliii  is  the  rule  in  New  York  and  14«v 
Hampiliire  equally  at  to  the  waters  of  narigable  rirers  and  lakes.  N.  T.  Beriaed 
Btatutes,  i.  SOS,  see,  07 ;  The  Slate  r.  Gilmanton,  B  N.  H.  461.  In  Scotland,  naTJga. 
Ve  Inkes,  tliougli  not  considered  strictly  inter  reyaiia,  yet  if  tliey  form  gmt  chanaels 
of  oommnnicstion,  Hr.  Bell  thinks  there  is  some  rea«on  to  rejfard  tliem  as  m  jmViea, 
and  snhject  to  public  tart  a*  a  navigable  rirer.  Principles  of  tbe  L*w  of  Scotland 
171.  In  tins  country,  oor  great  navigable  lakes  are  properly  regarded  a*  patdic  pnp- 
BTty,  and  not  susceptible  of  private  property  more  tlian  the  sea. 

(d)  Storer  v.  Freeman,  0  Mass.  435 ;  Dune's  Abr.  ii.  693,  694  ;  [Commonweakh  >^ 
Itoxbnry,  B  Gray,  451,  and  note  by  tin  Reporter  ;]  Parker,  C.  J.,  in  Ingraham  v.  WU- 
kin*oa,4  Pitk.  iioB;  Sale  d.  Pratt,  19  Kck.  191.    In  the  caie  of  Thomat  v.  Hatc^ 

8  Snmner,  ITO,  in  a  case  in  the  district  of  Maine,  it  was  held  that  a  boondair  «■  « 
•tream,  or  <<g  or  la  a  stream,  includes  the  data  to  low  water  murk,  and  in  maoy  case* 
to  tlie  midills  thread  of  the  river.  Bat  if  the  boundary  be  (o  lAe  baitt,  oi  hj  At  boat, 
oroa  ihthaitkoXfi  river,  tlie  boandary  nMiy  be  limited  to  the  bank,  (Stone  d.  City  «( 
AugUHta.  40  Me.  127.|  So,  If  It  bebonnded  by  themori/in  of  (he  itrenin.  Nickenoa 
o.Crawtord.lOMe.24&  See  also,  wpra,  416.  ThecolonialonlinanceoriMI  [1617?) 
extended  the  title  of  riparian  piuprieton  to  the  low  water  mark,  and  though  ariginally 
limited  to  the  llymoutli  [MassachaseCt*!^  Colony,  and  afterwards  annulled  p  sea 

9  Gray,  517},  yet  the  doctrine  of  it  is  held  in  [the  whole  of?]  Mauaohusetta  and 
Maine  to  be  part  of  the  common  law  of  those  states.  Parsons,  Ch.  J.,  In  Storer 
9.  Freerain,  6  Mass.  438;  Lapish  v.  Bangor  Bank,  8  Oreenl.  86.  [See  LilchOeld  >. 
Scitoale,  136  Mass.  Sa]  In  the  case  of  The  Commonwealth  of  Massachosetls  s. 
Wright  (American  Juriit,  No. «,  185),  it  was  decided,  in  1829,  tfant  a  wharf  eittending 
into  tbe  navigable  channd  in  Boston  harbor,  to  aa  In  tbe  course  of  time  to  injure  th« 
navigation,  wat  indictable  ai  a  public  nuisance;  and  upon  i-onviction.  It  was  ordered 

10  be  abated  al  tlie  expenie  of  the  defendant*.  See  R«i  «.  Lord  Qrosveaor,  S  Stark. 
611,  and  Hale,  de  PortUini  Hum,  c.  7,  mc.  3.    Wbeclier  tlie  erection  in  aoch  caeca 
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eeeu,  has  beeu  rejected,  or  deemed  ioappUcable  to  the  great  inland 
rivers  in  PenDsylvanis,  and  the  owners  of  the  land  on  the  banks 
of  them  do  not,  as  of  course,  acquire  right  to  the  &oU  covered  by 
the  waters  of  the  rivers,  but  the  soil  and  waters  of  the  riven, 
with  the  rights  and  privileges  incident  thereto,  remain  in  the  pub- 
lic, (ft)  In  South  Carolina  the  doctrine  of  the  common  law  oo 
this  subject  has  been  held  to  be  inapplicable ;  but  as  the  common 
law  still  applies  to  rivers  capable  of  being  made  navigable,  and 
which  possess  obstructions  to  the  pass^e  of  boats  of  every 
description,  and  '  as  the  adjoining  owners  in  such  cases  go  *  431 
adfilum  aquas,  (a)  the  modifications  which  the  common  law 
bas  undergone  do  not  seem  to  be  very  material.  So,  in  North 
Carolina,  the  ebbing  and  flowing  of  the  tide  is  not  the  sole  test 
of  a  navigable  river.  If  a  river  be  deep  enongh  for  sea  vessels  to 
navigate  to  and  from  the  ocean,  it  is  a  navigable  stream,  and  the 
bouudary  of  the  adjacent  land  ia  not  the  thread  or  middle  of  the 
channel,  but  the  edge  of  the  water  at  low  water  mark.  (&) 


B  common  nuiMUice,i*aqueitionorfact  T)ie1s«r  ofConneclicutileoliirM 
It  to  b«  a  common  naiMnce  lo  dam,  stop,  or  olMlrnct  aaj  riyer,  brook,  *ir«*ni,  or  run 
of  water,  or  dlTert  tlie  same  tiom  in  natnral  coun»,  to  the  pr^judire  of  any  perton, 
without  liberty  from  the  town,  wliere  anch  town  hai  a  right  to  grant  it.  Reviteil 
StatDtw  of  Conneclluat,  18!t,  382. 

(A)  Canon  r.  Blazer,  2  Binney.  476 ;  Shmnk  v.  Frealdent  of  the  Schnytkill  Navi- 
gation Company,  14  Berg.  &  B.  71 ;  ZlmTnerman  v.  The  Cnion  Canal  Company, 
1  Watta  &  8.  851.  In  Starr  t>.  Child,  20  Wend.  14ff,  Mr.  J.  Bronion  eameilly  con- 
tended. Chat  tite  ruie  of  the  common  law,  (hat  the  flow  and  reflow  of  the  tide  wai  a 
teat  of  a  public  river,  did  not  apfdy  to  the  great  fresh  water  riven  of  Ne«  York,  and 
tliat  they  belonged  to  the  public;  bat  the  mnjority  ol  the  court  adhered  to  and 
declared  the  common-law  mte.  In  Alabama,  the  rule  I«,  that  every  irateTconrM, 
■nited  to  tlie  ordinary  paipoica  of  navigation,  whether  the  tide  ebb«  and  Bowi  or  not, 
U  a  public  highway,  and  the  ripnrian  owner  cannot  a«iert  any  private  right  of  toil 
to  the  bed  of  ilie  river  beytnid  the  low  water  nuu-L  Tlie  question  in  that  atate  doe* 
not  depend  upon  the  common-law  teat  of  tiie  ebbing  and  flowing  of  tlie  tide ;  fur  IT 
tbe  river  be  anited  to  the  ordinary  parpoaea  of  navigation,  it  i>,  by  Btatule,  declared 
to  be  a  public  highway,  and  the  title  to  the  bed  of  the  river  remaini  in  the  public, 
noleaa  It  haa  been  expreaaly  granted.  Ballock  r.  Wilinn,  2  Porter,  4Se.  And  it  it 
compMent  to  a  alale  gnvemment  lo  authorize  tlie  erection  of  a  bridge  acrou  a  navi- 
gable river,  below  where  llie  ooM^ng  trade  it  carried  on  by  lioenied  veuel*,  pro- 
vided the  bridge  be  built  with  a  drawbridge,  for  the  pawing  and  repniilng  of  veiMla, 
fr«e  of  expeoie.    Tlie  People  n.  8.  &  It.  Railroad  Company,  IS  Wend.  113. 

(a)  Cute*  V.  Wadlington,  1  H'Cord,  fiSO. 

{b)  Wilion  V.  Forbet,  2  Dev.  30 ;  Ingraham  v.  Threadgill,  3  id.  69.  In  the  latter 
caae  It  waa  the  Innguage  of  the  court,  that  in  a  river  not  navigable  for  the  purposea 
of  navigntion,  the  right  of  flailing  betonga  to  tlie riparian nwnen.  In  Elderi>.  Bnrrui, 
fl  Hamph.  838,  the  Supreme  Court  of  Tenneaaee  followed  the  rale  in  North  Carolina, 
and  in  oppoaitioa  to  the  rule  of  tlw  Engliab  law,  held  that  the  ownera  of  land  on  a 
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Tho  sea  Bbore,  Bccordiog  to  Lord  Hale'a  definition,  is  tbe  groand 
between  the  ordinary  high  and  low  water  mark,  and  it  prima  facU, 
and  of  commoD  right,  belongs  to  tbe  king,  but  maj  be  vested  in  a 
subjeet  by  prescription,  or  by  grant,  as  if  the  king  grants  a  manor 
cum  littore  marif  eidem  adjaceiUe^  the  shore  itself  will  pass,  (c) 
But  it  was  said  by  tbe  Ch.  J.,  in  Arnold  t.  Mundy^  (d')  that  a 
grant  bounded  upon  navigable  water,  where  the  tide  ebbs  aod 
flows,  extended  to  high  water  mark  when  tbe  tide  was  bigli,  Rud 
to  low  water  mark  when  the  tide  was  low,  and  that  tbe  immediate 
space  between  high  water  aud  low  water  mark  might  be  reclaimed, 
and  exclusively  appropriated  by  the  owner  of  the  adjacent  laud, 
U*  wharves,  buildings,  aud  other  erections.  («)  There  may  be  a 
movable  freehold,  as  is  stated  by  Lord  Coke  ;  (^f)  and  if  a  giant 
was  made  of  the  sea  shore,  the  freehold  would  sliift  as  the  sea 
receded  or  encroached,  and  it  would  take  all  the  soil  tbat  should, 
from  time  to  time,  be  within  high  and  low  water  mark.  (^)  But  I 
should  apprehend  the  better  opinion  to  be,  that  in  ordinary  granto 
of  land  bounded  on  the  sea,  or  a  river,  the  boundary  limit  must 
be  stable,  either  at  ordinary  high  or  low  water  mark,  and  not  sub- 
ject to  alternate  change  with  the  flux  and  reflux  of  the  tide.     In 

Duvignble  stream  abo*e  tide  water  hul  title  Qn\j  to  ordimur  k»  water  muk,  and 
Dot  lo  ttie  centre  of  the  atreain. 

By  compact  between  Ibe  atale*  of  Vii^nia  and  Kentad?,  in  tbe  ;ean  of  1789 
and  1T9S,  the  JuriidicKon  of  (he  river  Oiiio,  below  higii  water  mark,  was  to  be  cmd- 
mon  lo  llie  people  of  each  state. 

(c)  Hale,  de  Jure  Marii,  c.  4.  6 ;  Coottabie'i  Case,  3  Co.  106.  107,  b.  The  li^ot 
a  fresli  rirer  is  where  tlie  land  and  water  ordinarilj  meet.  6  Cowen.  647.  By  (ha 
Civil  Code  of  Louitinna.  art.  442,  the  tea  shore  i«  declared  tn  be  lliat  space  of  land 
OTer  which  the  lea  spreads  in  llie  highest  water,  daring  the  winter  season. 

{d)  1  Halsl.  1. 

\t)  [Dution  F.  Strong,  1  Black,  23;  Bell  v.  Oough,  S  Zabr.  624 ;  State  v.  Jenej 
Cit;,  1  Dgtch.  525;  Tliurman  if.  Mqrrison,  U  B.  Monr.  S6T.  But  not  below  low 
water  mark.  Dana  n.  Jackson  Street  Wharf  Co.,  SI  Cal.  118.  And  the  right  men- 
tioned in  the  text  is  thought  to  be  no  more  than  a  license,  reTocabte  bj  the  state 
wiihoat  fximpensatloa  b  Slevens  v.  Piiterson  A  N.  B.  R.  Co.,  6  Vroom  (84  N.  J.), 
682.  See  418,  n.  I,  (<).]  In  Scotland,  the  owner  of  land,  bounded  on  tlia  lea  shore, 
mar  preTenl  the  encroachments  of  tlie  sea  bj  artiOcial  operacioni,  and  therebf  gain 
bj  embankments,  holding  tiM  shore  subject  to  the  public  uses.  Bell's  Frinclples  of 
the  Law  of  Scotland,  169.  A  similar  principle  was  declared  in  Connectkat,  in 
Niuliolni  tr.  Lewis,  15  Cntin.  137,  and  that  tite  fVeelioId  so  reclaimed  from  the  sea 
•bore  was  in  the  riparian  proprietor,  subject  to  the  public  right  to  abate  it,  it  U 
prorea  lo  be  a  nuisance. 

(/)  Co.  Litt.  48,  b.     [See  I*.  441,  n.  1.] 

{.g)  Bajley,  J.,  in  Scralion  v.  a«wD,  4  B.  ft  C.  48(.  So,  itoo,  at  to  admbal^ 
Jurisdktion.    See  tapra,  L  866. 
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BdndUjf't  Leatet  T.  Antong  (A)  it  was  considered  as  a  general, 
luitural,  and  cotiTenient  rule  of  construction  in  public  grants  of 
territory  bounded  by  a  river,  instead  of  being  bounded  by 
the  bank  or  *  shore,  to  take  tbe  permauent  river  for  the  *  482 
boundary  line,  and  that  would,  of  courde,  carry  the  line  to 
ordinary  lov  water  mark,  and  include  the  land  left  diumally  bare 
by  tbe  receding  of  the  water.  The  rule  was,  in  that  case,  applied 
to  a  country  or  state  bounded  by  a  river ;  and  the  English  com- 
mon law  does  not  allow  the  riparian  owner,  under  the  grant  of  the 
sovereign,  of  lands  bounded  on  tide  waters,  to  go  beyond  ordinary 
high  water  mark,  (a)  Such  grants  are  construed  most  favorably 
for  the  king,  and  against  tbe  grantee ;  and  Sir  William  Scott  has 
vindicated  (i)  such  a  eoustruction  as  founded  in  wise  policy ;  for 
grants  from  the  orown  are  made  by  a  trustee  for  tbe  public,  and 
no  alienation  should  be  presumed  that  was  not  clearly  and  indis- 
putably expressed. 

(8.)  Highwaya.  —  Every  tbcnvoghfare  which  is  used  by  the 
public,  and  is,  in  the  langu^e  of  tbe  English  books,  "  oommoa 
to  ail  the  king's  subjects,"  is  a  highway,  whether  it  be  a  carii^e 
way,  a  horse  way,  a  foot  way,  or  a  navigable  river.  It  is,  says 
Lord  Holt,  the  jjrenua  of  all  public  ways-^e)  The  law  with  respect 
to  public  highways  and  to  fresh  water  rivers  is  the  same,  and  the 
analog)'  perfect,  as  concerns  the  right  of  soil.  The  piesumption 
is,  that  the  owners  of  the  land  on  each  side  go  to  the  centre  of 
tbe  road,  and  they  have  the  exclusive  right  to  the  soil,  subject 
to  the  right  of  passage  in  the  public,  (d)  >    Being  owners  of  the 

(A)  6  Wlieit.  874. 

(a)  [Anlt,  427,  n.  1.]  Panoni,  C.  J.,  in  Storer  v.  FreeitiBn,  6  Hui.  4SS ;  Cortel- 
jron  D.  Van  Brundi,  2  Jobni.  367.  In  Kean  «.  Steuno,  &  Hdc.  4S2,  it  wai  consider«il 
Uut  the  nliole  oT  a  navigable  riier  inuluded  wiiliin  high  water  mark,  on  each  tide, 
waa  a  publio  liighway,  and  owneri  of  Ilia  adjulning  landi  have  no  right  to  erect 
wharTM  and  other  obitcuctioni  between  liigii  and  low  water  mark,  i(  it  maleriallj 
injure  or  itraigbten  the  paiiage  for  veueli  and  boata.  A  grant  ur  preamplion  to 
occupy  the  flati  of  a  navigable  river  with  wliarve*  and  other  eiti^tiuns,  is  alwaya 
upon  the  implied  condition,  that  tliey  do  not  euentially  impair  the  public  ea«e- 
menii  in  tlie  Biream,  for  then  the  erection  would  bet.-ume  a  nuisance. 

{b)  H  C.  Rub.  IS2.  In  Uoiliiter  v.  Union  Company,  9  Cniin.  4.%,  a.  grant  on  a 
navigable  river  wai  not  conitrued  lo  aa  to  inipeile  tlie  renionable  improvementa 
o(  the  navigation,  though  remote  and  uonieqneniial  dainageB  to  the  banki  or  iliorea 
or  Uw  river  might  eniue.  {e)  Tlie  Queen  i>.  SaintliS.  6  Mod.  2o&. 

(d)  Tlie  law  ii  well  tattled,  that  where  a  mere  easement  is  taken  lor  a  pahllc  tiigb- 

1  Highway*.  — (a)  A  higbwnj  it  said  to  the  pablicof  theoecapatlonof  thesnr. 
not  to  be  an  easement,  but  a  dedicMion    lace  of  tlie  land  for  the  purpose  of  paaa- 
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soil,  they  have  a  right  to  all  ordioary  remedies  for  the  freehold. 
They  may  niaiutaiu  au  action  of  ejectment  for  eQcroachmeots 

way,  theaoilaai]  freeliold  remain  !□  tlie  owner  of  the  land,  incambertd  oiilf  lettk  the  earn- 
metU,  or  tighl  of  paiuii^  in  the  public.  Dof  aiUtn  r.  Tay ne,  2  H.  Bl.  627.  And  upon 
the  diwiiniiniiNDue  at  the  higliway,  tbe  (oil  and  ft«eholdreTert  tothe  owner  of  the 
land.  FairQelil  c.  Williami,  4  Uam.  427 ;  Feriey  d.  Ctiandler,  6  id.  461 ;  Stackpole  a. 
Ueaiey,  IS  Maw.  33 ;  Major,  &c  of  SaTBouah  e.  SieaoitKiat  Company,  R.  M.  Cliari- 
ton,  S42 ;  United  Sutea  i>.  Uarrii,  1  Siuuiter,  21, 37 ;  MidioUoa  a.  Stocketi.  1  Walkv 
(HiM.),e7;  In  the  matter  of  John  and  Clierry  Streeti,  19  Wend.  6£9,6li0;  Kelion.J., 
12  Wend.  871.  S73.  It  ia  a  prfndple  of  the  common  law,  and  equally  the  law  in 
every  ilaie,  unleM  tpecUtlj  contrall«d.  In  one  of  tlie  eaiei  above  citeil,  the  owner 
wai  lield  to  be  reatored  (o  tlie  nw  of  the  toil,  though  lie  had  received  compeoiatioa 
torii. 

iDg  and  repawlDK ;  the  puhlic  generally  People  ■>.  Kerr,  S7  N.  T.  188,  206 ;  Gnj 
•Muminfr  the  obligHtiao  ot  repairing  it.  v.  First  Din.  St.  P.  R.  B^  18  Miui.  816; 
Rangeley  v.  Midland  R.  Co.,  L.  R.  3  Cb.  Att.  Gen.  v.  Monii  ft  E.  R  R.,  4  C.  B. 
300,310,311;  [Tlie  Queen  u.  Inhiib«.  of  Green.  386,  ib.  676;  [Slory  r.  K.  T.  Ele- 
Greenhow,  I  Q.  B.  D.  703.  Ai  to  liability  voted  R.  &  Co.,  90  N.  T.  122;|  bat  u« 
to  indivirluali  for  nuisance*,  >ee  Borough  Mercer  b.  t^ittbargh,  Ft  W.,  A  C  R.  R., 
of  Bathnrst  v.  Macpherton,  4  App.  Cai.  36  Penn.  St.e9;  butnot  a  hone  nilnud, 
206;  Benjamin  i;.  Sturr.B  L.  R.C.P.400]  Elliot  e.  Fairliaven  «,  W.  K.  R.,  82  Conn. 
And  it  need  not  be  a  thiHvughtare  In  the  fiTO ;  Cincinnati  Street  lUilway  d.  Cum- 
■enieof  being  open  at  both  endi.ai  a  cuf-  minrrille,  14  Ohio  &L  634;  Brown  p. 
<b-iac  may  be  dedicated  or  laid  out  ai  DnpIeMia,  14I,a.  An.  B42;  Hindinian  v. 
•och.  Baleman  v.  Bluck.  18  Q.  B.  870;  Patenon  R.  RR,2  a  E.Green  (IT  N.J. 
Tlie  People  o.  Kingman,  24  N.  T.  559;  Eq.),T6;  Boaton  e.  Kichardun,  13  Allen, 
Danforth  D.  Durell,  6  Allen,  242 ;  Stone  p.  146,  160;  Hobart  p,  Hilwankee  R.  R. 
BrookB,  36  Cal.  489.  But  >e«  People  v.  Co.,  27  Wii.  194.  See  CommonwealUi 
Jackion,  7Mich.4;)2;  Tillmim  c.  People,  c.  Temple,  14  Gray,  09;  cwilra,  Craig  at 
12  Mich.  401 ;  Holdane  b  Culd  Spring.  Rocli.  &  B.  R.  B.,  39  N.  T.  404 ;  Reg.  ». 
28  Barb.  103;  21  V.  Y.  474.  [If  a  street  Trsin,  9  Cox  C.  C.  18D.  Probably  ga* 
be  legally  cloied  at  both  enda  it  ceaies  to  pipe*  could  not  be  laid  witlioul  compen- 
be  a  highway.  Bailey  d.  Jamleion,  1  C  wtion,  Galtareath  d.  Annour,  4  Bell,  App, 
P.  D.  329.]  See,  u  to  dedUaliai,  pet,  461,  Cai.  874 ;  Boaton  ■.  RichanboD,  18  Allen. 
B.  1.  146,  leO ;  [GoodKin  b.  Richardion,  S  U  R. 
ib)Aitothi  Eight!  of  the  PnUie.—  Ch.  221 ;]  or  telegraph  poati,  Reg.  s.  U.  K. 
Where  private  property  cannot  be  taken  Tel.  Co.,  9  Cox  C.  C.  174.  See  Dickey  p. 
without  compenialion,  tt  it  unlawful  to  Maine  Tel.  Ca,  46  Me.  483;  Common- 
impose  any  additional  burden  on  land  wealth  r.  Boaton,  07  Hau.  666.  [Seeowt*, 
under  a  highway  without  paying  for  It ;  ii.  340,  n.  y>.]  Bat  any  nie  may  be  made 
louh  as  allowing  the  public  to  depasture  of  the  land  which  is  conducive  to  the  en- 
cattle  on  the  higiiwiiy.  Woodruff  v.  Neal,  joyraent  of  the  public  right,  such  aa  the 
28  Conn.  160;  Hnrrison  f.  Brown,  6  Wit.  making  of  culverts,  drains,  and  tewert 
27;  Jewetc  u.  Gnge,  66  Me.  638;  conlra,  for  the  cleansing  of  the  streets.  West  n. 
Bardenbnrgh  u.  Loukwood,  26  Barb.  0 ;  Bancroft,  32  Vl  367 ;  Cone  r.  Hartrord, 
a  market.  Stale  n.  Laverack,  6  Vroom  28  Conn.  363;  People  ir.  Kerr,  27  N.  T. 
(34  N.  J),  201;  a  steam  railroad,  Wi|.  188,  204;  Kebey  r.  King. S3  Barb. 410; 
Uama  v.  H.  Y.  C.  R.  B..  16  M.  T.  W;  Tomer  d,  Dartawutb,  13  Alktt,  291i 
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upon  the  road,  or  ao  a&size  if  disseised  of  it,  or  trespass  agtunst 

any  person  who  digs  up  the  soil  of  it,  or  cats  down  any 

trees  growing  on  the  side  of  the  road,  and  "  left  there  for    "  4SS 

shade  or  ornament.     The  freehold  and  all  profits  belong  to 

the  owners  of  the  adjoining  lauds.    They  may  carry  water  in 

Boalon  n.  RichRrdBon,  lb.  148, 169 ;  Fnuik-  by  nnmbar  on  a  plan  refeired  Co  and  mado 

lin  D.  Fisk,  ib,  211.     [See  ftarther,  Tnina-  public  when  tlie  pUn  reprewnU  them  aa 

porution  Co.  o.  Chicsgo,  69  U.  S.  885.1  bounded  by  a  Blreet.    Bijiell  e.  N.  T.  C. 

But  lee,  as  to  qunrriet  for  repairs,  Kelly  R.   R.,  23  N.  T.  61 ;  Perrin  v.  N.  T.  C. 

>.  Donihoe,  SMei.  (Ky.)482.  AaOwlien  B.  R.,  36  N.Y.120;    Berridge  ».  Ward, 

the  iDTface  of  land  iiru  been  occupied  Ibr  lupm ;   (KneeUnd    c.  Van  ValbeDburgh, 

a  public  ti*«.  and  paid  for.  it  may  be  ap-  m/ira,  n.  i'-]     And  wlien    land  ii  told 

plied  to  another  rimilar  public  uee  with-  boi|nded  "on  a  pnasage  called  H.  At.  on 

out  funlKir  compeniation.    Cliate  e.  Sut-  tald  plan,"  the  puTchaaer  ha«  a  right  to 

ton  Manuf.  Co.,4Cuih.  1^;  13  AIL  160;  tM*«  the  way  hept  open  for  Iti  whola 

Heath  c  Barman,  49  Barb.  496.  length  a«  delineated,   Rogera  e.   Parker, 

(e)  The  text,  433,  and  caiM  n.  (a),  are  S  Gray,  445 ;  at  leaat  ai  far  aa  (lie  next 

enoflrmed  by  Chamberlain  v.  Enfleld,  4S  open  street  on  the  aide  of  the  lot  por- 

H.  H.  856.    And  the  nwner  of  the  fre«-  chaseil.  Hawley  r.  Mayor,  ftc.  of  Baltl- 

hold,  by  reason  of  his  general  property,  more. 33  Md. 270, 280;  Alt. Gen.  f.  Morris 

Buy  maintain  an  Hction  far  the  erection  ft  E.  R.  R.,  4  C.  E.  Green,  386;  but  see 

of   a  bay   window  over    tlie    highway,  lb.  6T6.    See  also  Eapley  ■>.  Wilkei,  I.  R. 

Codman  v.  Evans,  5  Allen,  308 ;  po>t.  4fil,  1,  Ex.  29a     But  if  the  grantor  has  no  in- 

■.  1;    St   Mary,  Newington,  v.  Jacobs,  terasl  In  the  land  nnder  tlie  street,  there 

L  R.  T  Q  B.  47,  64.   [An  injunction  waa  is  no  Implied  corenant  that  the   street 

panted  against  luch  an  erection  In  Rei-  ahall   remain    open.      Howe    o.    Alger, 

mar's  App.,  100  Penn.  St.  182]  4    Allen,    206.      See  also,  as    to    lands 

(d)  The  text.  484,  and  cases  note  (a),  narked  "  Play  Ground  "  and  "  Omamen- 

■t  to  the  fee  passing  to  the  centre  of  the  tal  Grounds,"  Light  d.  Goddard,  11  Allen, 

way  in  a  grant  bounded  by  it,  is  con-  6.    tt  has  been  held  that  there  is  no  inch 

Armed  by  427,  n.  1 ;   Banks  v.  Ogden  covenant  or  any  grant  or  a  right  of  way 

S  Wall.  57 ;  Berridge  r.  Ward,  10  C.  B.  when  the  supposed  passage  referred  to  aa 

H.  a.  400;  Queen    e.   Strand    Board    of  a  boundary,  although  on  the  grantor'* 

Works,  4  Best  &  S.  626,  651 ;  Hoboken  land,  hat  neither  been  opened  nor  dedl- 

Land  Ca  v.  Kerrigan,  31  N.  J.  18 ;  BottoD  cated  to  the  public,  as  by  the  publication 

s.  Ricbardson,  13  Allen,  146,  163;  Marah  of  apian  with  the  way  laid  down  upon  it 

V.  Bort,  84  Vt.  280;  Codman  d.  Evan*,  Hnpkinaon  d.   MclCnight,  31  N.  J.  423. 

1  Allen,  844.  x*    So  a  ccnveyance  of  Iota  See  Airther,  pet,  461,  n.  1. 

>■  The  qtieation  of  whether  the  fee  to  Corp.  of  Leeds,  7  L.  R.  Ch.  421 ;  KInga 

the  street  passe*  by  a  conveyance  bound-  County  Fire  Ins.  Co.  d.  Stevens,  B7  N.  T. 

lug  on  tlie  street  is  one  of  intention,  to  be  287 ;  Lee  e.  Lee,  27  Hun,  1 ;  White'*  Bank 

gathered  from  the  deed,  read  in  the  light  c  Nichols,  04  N.T.  65 ;  Grand  Rapids,  ftc. 

of  the  surrounding  dreumstance,  the  pre-  R.  R.  Co.  v.  Hei>el,  38  Mich.  62.     That  it 

sumption  being  in  most  ea*e*  tliat  the  fee  did  past  in  Low  n.  Tibbetta,  72  Me.  92; 

pa**e*.      Held,  that  it  did  not  paa*  in  Knaeland  n.  Van  Valkenburgh,  46  Wis. 

Leigh  V.  Jack,  5  Ex.  D.264;  BeckeUe.  434;  Peck  t.  Penniaton,  121  Has*.  11. 
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pipes  under  the  highway,  and  have  every  ase  and  remedy  that 
13  consistent  with  the  semtude  or  easement  of  r  way  over  it. 
and  with  police  regulations,  (a)  The  established  inference  of 
law  is,  that  a  conveyance  of  land  bounded  on  a  public  highway 
carries  with  it  the  fee  to  the  centre  of  the  road,  as  part  and  pai-cel 
of  the  grant.  The  idea  of  aa  intention  in  the  grantor  to  with- 
hold bis  interest  in  a  road  to  tlie  middle  of  it,  after  parting  with 

(<•)  1  Rol.  Abr.  302,  B. ;  2  Intt.  T06;  Lado  v.  Sheplierd,  Str.  1004;  Gibbi,  a  J^ 
rTanotSS;  Abbott,  C.  J.,  2  Stark.  403;  Doe  v.  Pea rw;,  7  B.tC.SOi;  Goodiitle 
0.  Alker,  1  Burr.  1S3,  143;  Hewlliln  v.  Headlcf,  Holt,  N.  F.  403;  Corteljoa  ».  Van 
Brundc,  2  Jotini.  357;  Jackson  n.  Halhinaf,  16  id.  447;  Mnkepeaca  t>.  Wnrdeo, 
1  N.  II.  16 ;  Peck  t>.  Smith,  1  Conn.  103  ;  Periej  ».  Chandler,  6  Man.  464  ;  Itobbln* 
V.  Diirman,  1  Pick.  122 ;  Adami  r.  Emeraon,  6  Pick.  67  ;  Writter  e.  Harve;,  1  M'Cord, 
87;  Bollingi'.Mayorof  P.,3Raiid.663;  Cliambertti.  Furry,  1  Yeatea,  107;  Ponierc^ 
r.  Miila,  3  Vt.ZJQ;  Gidney  c.  Earll,  12  Wend-Oa;  Mayar,  £c.  of  Savannah  v.  Smm- 
boat  Company,  R.  M.  Charlton,  312 ;  [St.  Mary,  Newington,  ef.  Jacoba,  7  L.R.  Q.  B. 
47.]  The  owner  of  tlie  landorer  which  a  pnblic  highway  paaaea,  if  he  digi  a  racewkj 
acrORi  the  road,  and  builda  a  bridge  OTer  it,  and  a  traveller  iiiitaina  damage  bj  iu 
beint;  not  of  repair,  li  liable  in  damagei.  Dygert  v.  Sclienck,  23  Wend.  449.  [8«e 
further,  Clark  o.  Chamben,  a  Q.  B.  D.  327 ;  Harria  r.  Mobba,  3  Ex.  D.  268;  Bagaliaw 
».  Boiton,  ICh.  D.  220.]  The  atatme  of  New  York  (N.  Y.  Rev iaed  Sulntea,  i.  625) 
allowing  the  ownera  of  landa  adjoining  highwaya  to  plant  Ireea  on  lEie  aldea  of  (Im 
toad,  and  to  brinft  action*  of  treapaaa  for  injuring  them,  aaaumea  and  afflroit  ih« 
principle  of  the  cooimon  law  in  relation  to  tucli  riglita.  Jt  apecialty  declam  that  all 
Ireea  atanding  or  lying  on  any  land  over  which  a  highway  ia  laid  out,  are  for  the  oas 
of  the  owner  of  the  land,  except  atich  a«  may  be  mjaiaite  to  make  or  repair  tbe  hi(b- 
way  or  bridges  on  the  land.  Tlioagh  a  tampike  cotpor«tion  hai  only  an  eamncnt 
In  the  land  over  which  the  turnpike  road  is  located,  a  grant  of  the  use  of  th«  land 
neccsaary  for  the  enjoyment  of  the  franchiae,  aa  by  erecting  toll-housea,  and  diggiDg 
wells  and  cellars  for  their  accommodation,  is  necessarily  implied.  Tucker  v.  Tower, 
9  Pick.  lOQ.  By  tlie  law  of  Louialana,  which  fellows  in  this  respect  tlie  civil  and  not 
the  common  law,  the  toil  of  public  highwaya  ia  in  the  public.  Rentlirop  e.  Baiu;^, 
4  Hart.  (La.)  97 ;  Dig.  48.  B.  2.  21.  In  the  city  of  New  York,  the  rule  is,  tliat  if  a  lot 
be  Bold,  bounded  on  a  ilreet  at  detignattd  on  a  map  of  the  city,  or  of  tlie  owner's  land, 
tlie  puTChaaer  takes  llie  lot  with  the  Indefeasible  privilege  of  a  right  of  way  in  the 
atreet  as  an  easement.  The  fee  of  the  street  remain*  in  the  vendor,  bnt  lAjtd  t»  ikm 
aattment,  and  tlie  value  of  hi*  fee  1>  but  nominal.  Thia  right  of  way  Is  founded  on  Mt 
Implied  covenant  in  the  grant.  The  street  i*  considered,  by  means  of  the  sale  and 
■nap,  aa  dtdiaattd  to  ihe  public  by  the  vendor,  wlien  the  municipal  anthorities  ahall 
think  proper  to  open  the  sineL  In  the  nuttter  ot  Lewis  Street,  2  Wend.  472;  U<r- 
ingaron  v.  Mayor  of  New  York,  8  id.  86;  Wyman  v.  Mayor  of  New  York,  11  id.  48& 
The  cases  of  City  of  Cincinnati  o.  White,  6  Peters,  4S1 ;  Sinclair  f.  Conttock,  Harr. 
Ch.  (Mich.)  404,  and  of  The  Trustees  of  Watertown  v.  Cowen,  4  Paige,  filO,  lay 
down  the  same  rule,  tliat  if  the  owner  of  lands  in  a  dly  or  village  lays  the  same  oai 
in  lota  and  atreeta,  and  acta  apart  ground  for  a  public  sqoare  or  common,  it  ia  a  de<U- 
cation  of  the  atreeta  or  squares  to  the  public,  of  which  the  grantees  cannot  be  de- 
prived. [Congreve  c  Smith,  18  N.  Y.  70,  Bl.  See  Woodiing  v.  Forka  Townahip, 
86  Penn.  St.  3S5.  Be  cannot  obstroct  the  way  to  lay  down  gas  pipes  to  hi*  hoass 
witliwii  the  authority  of  Parliament.  Qomn  e.  Lonston  Qm  Co.,  3  Bl.  4  EL  OHLj 
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oil  his  rigbt  and  title  to  the  adjoining  land,  is  never  to  be  pre- 
sumed. It  would  be  contrary  to  universal  practice ;  and  it  was 
said,  in  Peck  v.  Smith,  (hy  that  there  was  no  instance  where  the 
fee  of  a  highway,  as  distinct  from  the  adjoining  land,  was  ever 
Tetaiued  hy  the  vendor.  It  would  require  an  express  declaration, 
or  something  equivalent  thereto,  to  sustain  such  an  infer- 
ence ;  and  it  may  be  considered  as  the  *  general  rule,  that  *  434 
H  grant  of  land  bounded  upon  a  highway  or  river  carries 
tlio  fee  in  the  highway  or  river  to  the  centre  of  it,  provided  the 
grantor  At  the  time  owned  to  the  centre,  and  there  be  no  words 
or  specific  description  to  show  a  contrary  intent,  (a)  But  it  is 
competent  for  the  owner  of  a  farm  or  lot,  having  one  or  more  of 
its  sides  oa  a  public  highway,  to  bound  it  by  express  terms  od 
the  side  or  edge  of  the  highway,  so  as  to  rebut  the  presumption 
of  law,  and  thereby  reserve  to  himself  his  latent  fee  in  the  high- 
way. He  may  convey  the  adjoining  land  without  the  soil  under 
the  highway,  or  the  soil  under  the  highway  without  the  adjoining 
land.  If  the  soil  under  the  highway  passes  by  a  deed  of  the  adjoin- 
ing land,  it  passes  as  parcel  of  the  land,  and  not  as  an  appur- 
tenant. It  ia  equally  competent  for  the  riparian  proprietor  *  435 
to  sell  his  upland  to  the  top  or  edge  of  the  bank  of  a  river, 
and  to  reserve  the  stream  or  diitd  below  high  water  mark,  if  he 
does  it  by  clear  and  specific  boundaries,  (a)  The  purchaser,  in 
such  a  case,  takes  the  bank  of  the  river  as  it  is,  or  may  there- 
after be,  by  alluvion  or  decrease  of  the  flow  of  the  river.  He 
takes  it  subject  to  the  common  incidents  which  may  diminish 
or  increase  the    extent  of  hb  boundaries.  (6)      He  may  also 

(b)  1  CMin.  lOS. 

jo)  1  R0I.  Abr. 392,  B.  p).A;  Hmtg.  Lnw  Tr.  6;  Sterent  s.  Wblftler,  II  EMt,  51; 
Ke«dlain  n.  Hendley.  Bol^N.  P.  MS;  Wright  e.  Howard,  1  Sim.  Jb  Stn.  liWi  Brova 
i:  Kennedj.  6  Hut.  &  J.  lOG;  Cortel^ou  s.  Van  Brandt,  2  Johns.  867;  Jnckion  v. 
Hiith«<rB7,  16  id.  447 ;  Canml  Comminionen  e.  Tlie  People,  G  Wend.  423 ;  Lant  v. 
Holland,  14  Mau.  140 ;  Hatch  v.  Dwight,  17  id,  28y ;  Clsnmont  v.  Carflon,  2  N.  H. 
SCQi  Luce  e.  Carlej,  24  Wend.  461;  MorHton  v.  Keen,  8  Qreenl.  474;  Chxtbam 
V.  Bniiiard.ll  Conn.  00;  Chatnplin  v.  Pendleton,  IS  id.  28;  Johnion  d.  Andereno, 
la  He.  7B:  SiMej  b.  HoldeD,  10  Pick.  249.  Contra,  T;ler  v.  Hammood,  11  ndc 
193. 

(a)  Storer  c.  Freeman,  8  Han.  486;  Hatch  v.  Dwight,  IT  M.  299;  Jackion  w. 
HalhawBj,  16  Johni.  447 ;  Webber  ■>.  Eiitem  R.  B.  Ctmfaj,  S  Het.  161 ;  CiiiU  w. 
Starr,  4  Hill  (H.  Y.),  3S».  3T8,  374. 381 ;  Dnnlap  d.  Steuon,  4  Haion,  34fi. 

(b)  Adam  V.  Froth  Ingham,  8  Haia.  362 ;  ScraEInn  n.  Brawn,  4  B.  £  C.  486;  Don. 
laip  p.  StetMHi,  4  Haion,  849.  A  rl*er  wtiere  tlw  tide  doe*  nut  ebb  and  Sow  hae  no 
■iofM  in  the  legal  lenee.    It  baer^,  bat  not  UtM,-  and  ehoiei,  when  applied  lo  lucb 

[607  j 


,y  Go  Ogle 


*  485  OF  BBAL  PBOPEBTT.  [MBT  TI. 

convey   the  bed  of  a  streftm    separate   from   the   lands  which 
bound  it.  (c) 

(4.)  Servitudet  and  Vicinage.  —  The  civil  law  treated  v^ry 
extensively  of  these  incorporeal  rights  aonezed  to  laud ;  and  what 
in  the  common  law  are  termed  eatemerUt,  or  a  right  which  one 
man  has  to  use  the  land  of  another  for  a  special  pnipose,  went 
under  the  general  denomination  of  tervitudei,  because  they  were 
chaises  ou  one  estate  for  the  benefit  of  aaother.  Toullier  defines 
servitudes  to  be  real  righta,  jura  in  re,  existing  in  the  property 
of  another.  .  Like  incorporeal  hereditaments,  they  have  been  held 
not  to  pass  without  a  grant,  (d)  By  virtue  of  such  a  right,  the 
proprietor  of  the  eistate  charged  is  bound  to  permitt  or  not  to  do, 
certain  acts  in  relation  to  his  estate,  for  the  utility  or  accommoda- 
tion of  a  thii'd  person,  or  of  the  possessor  of  au  a<ljoining  estate. 
The  term  is  a  metaphorical  expression,  borrowed  from  personal 
servitude,  but  the  chai^  is  entirely  attached  to  real  estates,  and 
not  to  the  person.  Servitutum  ea  natura  est,  ut  aliquid  patiatur 
aut  non  faciat.     Servitutem  non  hominem  debere  sed  rem,  (e) 

•  river,  meiD  th*  wnter't  edge,  or  margin  of  t1i«  itreun,    CliUd  e.  Stur,  4  Hill,  S7ft, 

380,  asi. 

(c)  Den  D.  Wright,  1  F«ten,  C.  C.  64.  See  the  note*  to  the  cue  of  DoTitlon  c 
Pk^M,  'i  H.  Bl.  S27,  In  Sniitli'i  Leading  Cuee,  Lav  Lilirar^,  a.  b.  xxt.,  in  mhitih  tha 
Engliih,  nnd  eapeciiillj  the  Amerion  editor,  Mr.  Wallace,  iiai  condenced  and  clawtfled 
the  priniHpIea  reapecting  highwaji  and  riparian  riglita,  deduced  from  tlie  oumcroii* 
cawi,  with  diligence,  ikill,  and  utefulneu. 

[d)  Oriean*  Navigation  Company  v.  New  Orleani,  8  Mart.  (r.a.)  214.  Eatemetiti 
na}'  ariie  by  implied  t^nt,  as  Dpon  the  aeveranoe  of  an  eitate  by  a  grant  oT  part 
therenf,  ati  tlioae  continuous  and  apparent  eaiementi  continue  wliicli  liave  been  uaed 
by  the  ovner  during  tlie  unity  of  tlie  citate,  and  without  wliich  the  enjnyment  of  ibe 
tevered  portion!  coutd  not  be  fnlly  had,  for  no  man  can  derngate  from  liie  own  grant. 
Eaaementa  of  necenity  are  also  iin[died  M  incidenta  to  a  grant.  In  Gale  &  Whatley'a 
Treaiiae  of  Eaiemenla,  the  nomerona  EnglUh  caaet  on  ilii*  aubjeet  are  cited,  and 
eritically  and  akilfully  analyzed.  Bm  pp.  49  to  86.  Tlie  New  York  edition  of  thia 
treatise  by  Mr  Hammond  la  much  Improred  by  the  addition  of  Americau  case*. 
|See419,  n.  T,  B.] 

(<)  Dig.  8. 1.  16;  ib.  S.  G.  S.  S.  Toullier'e  Droit  GvU  FranfaU,  iii.  n.  37Si  lull- 
tntea  of  the  CitiI  Law  nf  Spain,  by  Dodore  Amo  and  Manuel,  tnuulated  by  L.  F.  C. 
Jotinilon,  1S25.  This  digest  of  the  dvil  juriapmdence  of  Spain  oollevt*  anmmarily 
and  (tales  with  great  precision  the  Spanish  btw  concerning  servitodee,  both  in  town 
and  conntry  (liii.  2,  tit.  8),  and  it  appears  to  be  n  very  close  adnpiion  of  the  disiint- 
tions  of  tlie  civil  law  on  tlie  subie(..t  (rf  rural  and  city  lervit'es.  Tlie  Code  Napoleon, 
b.  2,  tit.  4.  has  aim  conitensed,  and  tlie  Civil  Code  of  Louisiana  hat  borf«wed  bvm  i^ 
llie  principles  of  the  civil  law  on  the  subject  of  servitudes.  Beliire  tlie  prom algation 
ot  tlie  code,  there  were  many  French  treatises  on  servitudes,  and  in  tlw  Repertoire  de 
Jurisprudents,  par  Merlin,  and  in  liU  Qieation*  da  Droit,  tit.  Servitude,  a  crowd  of 
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The  regulations  in  the  civil  law  oa  the  subject  of  urhan  and 
rural  servitudes  were  just  and  equitable,  and  the  proviuions  made 
to  define  and  protect  those  rights  were  far  more  minute 
and  precise  than  those  which  are  to  be  found*  on  the  same  *436 
subjects  in  the  books  of  the  common  law ;  and  it  is  diffi- 
cult to  Bolve  many  questions  arising  on  those  rights,  without 
having  recourse  to  the  solid  and  luminous  principles  of  the  civil 
law,  which  are  of  permanent  and  universal  application,  (o) 

In  cities,  where  the  population  is  dense,  and  the  buildings 
compact,  a  great  variety  of  urban  services  grow  out  of  the  rela- 
tion of  vicinage.  There  is  the  right  of  support,  which  arises  from  , 
contract,  or  prescription,  which  implies  a  grant.  This  right  is 
where  the  owner  of  a  bouse  stipulates  to  allow  his  neighbor  to 
rest  bis  timbers  on  the  walls  of  his  house.  There  is  also  the  ser- 
vitude of  drip,  by  which  one  man  engages  to  permit  tlie  waters 
flowing  from  the  roof  of  his  neighbor's  house  to  Tall  on  his  estate. 
So  there  is  the  right  of  drain,  or  to  convey  water  in  pipes  through 
or  over  the  estate  of  another.  The  right  of  way  may  also  be  at- 
tached to  a  house,  entry,  gate,  well,  or  city  lot,  as  well  as  to  a 
country  farm.    These  servitudes  or  easements  must  he  created 

Italian.  Germiin,  and  French  trealliH  oo  •erritndei  »n  cited,  and  among  tliem  tli« 
Traill  d«a  Serritndcf,  by  Lalanre,  which  TouUi«r  tay  h»»  been  of  great  uie  to  all 
■nccceding  wriiert.  The  lubject  it  trented  at  lante  hj  Herlln,  and  lie  lias  enrichod  it 
with  fbrensic  di«caniont.  The  treatiie  by  Deagodett  wm  a  aiinple  commentar;  upon 
Hie  law  of  buildings,  under  llie  cuatom  oC  Paris ;  but  linue  the  era  of  the  code,  H.  La 
PugB  has  published  two  oclato  tolumei,  entitled  Lois  dei  Ballmcns,  ou  le  Nourean 
Deagodcts,  in  which  the  law  of  ridnage.  In  ivlstion  to  city  aerritudes,  is  examined 
with  great  minuteness  of  detail.  The  TtaiU  du  Voiainage,  in  two  volumes  octavo,  bf 
M.  Fonrnel,  a  Frencli  lawyer  of  the  old  riginw,  ditcone*  at  large  the  different  subjfcti 
embraced  by  the  law  of  Ticinage,  In  an  alphabetical  or  dictionary  form  ;  and  lie  is  a 
learned  and  foluminoua  writer,  who  has  publiabed  leveral  Intereating  tracta  on  various 
bnuichet  of  tlie  law,  and  who  s^aka  with  freedom  and  contempt  of  the  f^at  mass  of 
bwi  and  ordlnancea  promulgated  bf  the  rerotutioniits  in  Prance  prior  to  ItJOO,  when 
the  first  edition  of  bis  work  on  the  law  o(  Ticinage  appeared.  In  those  legialntire 
•Memblies,  he  says,  thp-n  were  ptu  dt  juriireatu/in,  beancoup  {thoiiimeM  de  hi.  Since 
the  iMw  code,  the  Traitc  dea  Serritudea,  soirant  les  Principes  do  Code,  par  M.  Par- 
deatna,  it  much  regarded,  and  this  eminent  professor  is  always  cited  by  Tonllier  with 
respect,  though  he  combats  with  freedom  many  of  his  opinions.  TouUier  hinitelf 
(iii.  826-654)  haa  diicuseed  the  whole  of  this  subject  of  aervitudes  upon  the  prind pies 
of  the  code,  with  hit  naoal  order,  accuracy,  and  learning. 

(a)  H.  Foumel,  when  speaking  of  the  Roman  law  in  relation  to  Ihit  tabject,  taya, 
diat  Qae/qiK  dtott  giu  vnia  demaada  am  loii  Bemainri,  ttUt  nas  en/bamittB^  la  ripoat* ; 
and  we  may  tay  of  that  law,  aa  the  younger  Pliny  said  of  Titus  Aritto,  who  wa»  an 
■ocompllsbed  lawyer,  and  bi«  paiUcolar  friend ;  NiAii  aal  quod  diteere  vdu,  guod  Sb 
Attn  man  jiMBil. 
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by  the  owner,  and  one  tenant  in  common  cannot  establish  them 
upon  the  common  property  vithouC  the  consent  of  bis  co- 
tenant.  (6)  The  exercise  of  these  urban  and  rural  servitudes 
may  be  limited  to  certain  limes.  Tlie  right  of  di-airing  vater, 
for  instance,  from  a  neighbor's  well  may  be  confined  to  certain 
hours,  or  a  right  of  [wss^e  may  be  confined  to  a  part  of  the  day, 
or  to  a  certain  place,  {e) 

{b)  Dig.  8.  1. 2 ;  lb.  8.  2.  10 ;  Pnthier,  CoBtnme  d'Orleam,  Int.  to  tit.  18,  da  Ser- 
TJtadei,  ut.  2,  n.  e.  See  alao  his  Traitd  du  Quiii-ContrU  de  Commuiuuttf,  piatim  ; 
Lutiluces  of  the  Lowi  of  Holland,  by  Van  der  Linden,  b.  1,  c.  11,  tec.  2;  Institute*  of 
the  Civil  Law  or  Spnin,  by  Doctors  Auo  nnd  Mtuiuel,  b.  2,  til.  0;  Betl'i  Priocipln 
ottlie  Law  of  SLVtUnd,  2(Jd-274;  Civil  Code  of  LouliiatiH,  art.  T3I-73&  Id  BuT^*i 
Comra.  on  Colonial  uid  Foreign  Laws,  ii.  liL  Servitudei,  the  lair  of  urban  and  nml 
■WTitU'le*  under  the  civil  law,  and  the  codes  of  tliose  nations  wliivli  have  adoptMl 
and  iDodifled  ihe  civil  taw,  is  extensively  considered.  Servitude*,  chargeable  opon 
tlie  estnle  in  common,  snch  as  the  right  to  enter,  and  searcli  and  dig  for  coat,  and 
cany  it  away,  woold  go  to  alter,  injare,  watte,  and  destroy  the  estate ;  and  any 
attempt  to  do  it  without  common  consent,  or  nnder  some  equitable  modificaiioi^ 
to  he  prescribed  on  partition  or  otherwise,  would  subject  the  party  to  tlie  action  of 
trespnss  or  walle,  or  to  restraint  by  injunctjon  at  the  instance  of  the  diiMnting 
cotenant. 

(c)  The  general  mie,  tn  tlie  civil  and  Frencli  as  well  a*  in  the  English  law,  i*,  dMt 
the  burden  uf  ne<:eBsary  repairs  of  an  easement  i>  cast  upon  the  owner  of  the  domi- 
iwnt  and  not  of  the  aerrient  tenement,  for  tlw  Msement  is  for  tlie  exclusive  benrft 
of  the  fanner.  Dif;.  Si  aerv.  vend.  1,0,  sec.  2,  1,6;  Code  Civil,  art.  6i<8;  Brscton. 
lib.  4,  fo.  2-.2i ;  Lord  Mansfield,  In  Taylorr.Wliilel>ead,2Doug.T4Si  Gale  £  Whatley 
on  Easementa,  908 ;  I'reicott  d.  Williaina,  6  MeL  421).  Tlic  law  of  vicinage  reaU  am 
Just  fouadation*.  Any  act  or  defiialt  of  the  potseaaorof  a  tenement,  to  [lie  injury  «f 
a  party  interested  in  Ihe  neighboring  tenement,  liecumes  a  nuisance.  So  if  a  peraoo, 
negligently  nnd  H|tlio«t  ordinary  prudence,  constructs  a  hay  rick  on  tlie  extremity  nt 
hi*  land,  nnd  willi  great  negligence  sutftrs  liay  to  remain  liable  to  spontaneous  igni- 
tion, and  it  take*  Are  add  burn*  hi*  neighbor**  houae,  be  is  liaUe  in  damagca. 
Vaughan  v.  Menlove,  8  Bing.  N.  C.  468.  See  also,  to  the  uune  punt,  Tabervjl  n. 
Stamp,  1  Salb.  l.l ;  Barnard  v.  Poor,  21  Pi<.'k.  S78.  If  a  fire  occur*  by  the  negligonc* 
nf  tbe  owner,  and  destroy*  his  neighbor's  liome.  be  i(  liable  in  damages ;  but  not  if 
Che  accident  was  inevitable,  or  Ihe  owner  not  in  fault.  Tbe  principle  Is,  Uiat  evefj 
nan  is  to  bonnd  to  deal  with  his  own  property  as  not  to  iitjure  tlie  property  of  othen. 
To  erect  on  Hie  defendant's  house  eaves  and  a  pipe,  overhanging  and  condoctinc 
water  on  land  in  tlie  occupation  of  a  tenant,  i*  apermaDent  injury,  which  gives  aa 
action  on  the  case  to  tlic  reversioner.  Tucker  v.  NewMau,  3  Perry  &  Dav.  14.  If 
■park*  from  ■  railway  or  *tflamboat  engine  aet  lira  to  an  erectioB  ob  an  adjoiniaf 
fleld  or  building,  the  liability  of  die  company  for  (lie  Injury  will  depend  upon  tba 
question  of  neiilii;ence  on  their  part  AMridge  a-  G.  Western  R.  Co.,  8  Mann,  ft  Gt. 
«15  ;  Cook  r.  Cliamplain  T.  Company,  1  Deoio,  92 ;  a.  f.  Mtpra,  ii.  884 ;  (Fera  c.  Buf- 
falo t  S._L.B.R,23N.  Y.  209;  Smith  b.  London  *  a  W.  R.  Co.,  L.  R.  e  a  P- 1*. 
But  compiare  Pennaylvania  R-  R-  r.  Kerr,  62  Fenn.  St.  8->3.)  A  canal  company  «  not 
liable  in  dam^;*  for  a  roera  aoddental  breach  of  a  canal.  HiggiB*  r.  Che*.  A  DtL 
Canal  Co ,  S  Harring.  411.    Messrs.  Qale  t  Wliatley  on  Eaaement*  have  bnaiad  «( 
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(5.)  Party  WaUt. — If  there  be  ft  party  wall  between 
two  liousea,  and  the  owner  of  one  of  *  the  houiiee  pulls  it  *  437 
down,  in  order  to  build  a  new  one,  and  with  it  he  takes 
down  the  party  wall  belonging  equally  to  bim  and  his  neighbor, 
and  erects  a  new  house  and  new  wall,  he  is  bound,  on  his  pnrt,  to 
pull  down  the  wall  and  reinstate  it  in  a  leastonable  time,  and  witb 
the  least  inconvenience;  and  if  the  necessity  of  the  reparation 
of  the  old  wall  be  established,  the  neighbor  is  bound  to  contributo  - 
ratably  to  the  expense  of  the  new  wall.  But  he  is  not  hound  to 
contribute  to  building  the  new  wall  higher  than  the  old  one,  nor 
with  more  costly  materials.  All  such  extra  expense  must  be 
borne  exclusively  by  liim  who  pulls  down  and  rebuilds,  (a)  ^     If 

the  rigliti  lad  remediM  aritlng  from  natiancei  crented  b;  Tieintge,  STS-296,  «nd  ta 
tiiBt  Uftmed  work  I  refer  the  render,  aa  a  critical  digest  of  Ibe  caiei  would  lead  ma 
too  far  into  detnil. 

(a)  Campbell  b.  Meeeir,  4  John*.  Ch.  381 ;  Fothier,  da  Qoaai  ContnU  de  Comma- 
■anll<.  n.  1S7-11»2,  220,  221. 

>  {a)  Parlf    Walln.  —  Wlien  a  party  lated  by  alatute  in  aome  atatei.     Thua, 

wall  Ij  deitroyed  by  dre,  tlie  joint  own.  iti  Louiiinnn,  when  a  party  lias  built  a 

•n  are  remittMl  to  tlieir  original  title  to  wall  oo  liia  own  land  an  Bdjoining  owner 

the  diriaiim  line ;  and  if  one  rebnilda  on  may  make  it  a  wall  in  common  by  paying 

tlia  old  foundation  (o  that  part  of  tlie  wall  to  tlie  peraan  wlio  liaa  made  tlie  advance 

atand*  on  land  of  the  ollter,  tlie  latter  tlie  half  of  what  he  hat  laid  ont  for  i(a 

may  nae  that  part  without  paying  for  it.  conatruction.    Coata  v.  Whitehead,  20 1«. 

(Campbelli>.Meeair,i'ff>ni,  limited;)  Sliei"  An.  311;  Auch  D.Labouisae,  ib.  663.   Sea 

led  o.  Ciaco,  4  Sandf.  460 :  Orman  c.  Day,  Vollmer'a  Appeal,  lupm.    At  to  what  ia 

6  Fla.  886;  Partridge  v.  Gilbert,  15  N.  Y.  eridence  otan  ouater  aufScient  to  aattain 

601 ;  Dowling  n.  Henninga,  20  Md.  170;  treapitas,  aee  Slcdman  c.  Smith,  8  El.  4 

[Antomarchi's  Exec.  v.  Riiaselt.  G3  Ala.  Bl.  I;  caae  liei  for  an  injury  id  tliewaB 

856  ;  HolIhiaD  d.  Kuhn,  ST  Miss.  710.]    So  by  negligent  digging  on  defendant'!  land, 

tbaeuement  in  a  party  wall  ia  terminated  Moody  d.  McClelland,  3D  Ala.  45.    Aa  to 

by    ita    decay.      Dowling    n.   Henningi,  coTenants  relating  to  party  walla,  aee  It. 

tapra.     See  generally  Phillip*  v.  Board-  480,  n.  1.  A.  (a).zi 

man.  4  Allen,  14T.    Campbell  v.  Meesir  (6)  Laltrat  Support.  —  Tlie  late  Eng- 

ia  approved,  and  Sherred  n.  Ciico  con-  lish  caaes  eatablish  the  principle  that  if 

demncd  incidentally  in  Vollmer'a  Appeal,  land  U  dug  away  to  audi  an  extent  that 

61  FeDB- St.  1 18>    Party  wall)  are  rego-  the  adjoining   land  would   have  falteo 


>■  Either  co-tenant  of  a  party  wall  Standard  Bank  r.  Stofcet,  6  Ch.  D.  68; 

which  ia  in  a  state  of  decay  may  pull  ft  Crawahaw  v.  Samner,  66  Mo.  617.     That 

down  and  rebolld  it.    But  ■  palling  down  the  title  ia  in  aereralty  aad  right  of  iwer 

without  an  intention  to  rebuild  the  wail  aiatatediD  thetext,4ST,43B,aae  Andraev. 

a*  It  originally  atood  ia  a  conTenion  for  Bailetlne  (Wia.,  18SS),  17  Rep.  04  ;  Ingala 

wtiicit  an  action  by  the  otlier  covenant  e.  Plamoadon,  75  111.  118;  Rogers  t.  Sttk  , 

will  lie.    Schile  v.  Brokhahua,  80  N.  T.  aheimer,  M  N.  T.  646 ;  Brooks  v.  Cartli, 

«4;  Jooea  V.  Read,  lOIr,  K,  C.  L.816;  lb.  0S».    Coup.  Watson  »■  Gray,  421..  T. 
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the  owner  of  a  honse  in  ft  compact  town  finda  it  necessary  to  pnll 
it  down,  and  remove  the  foundations  of  bia  building,  and  he  gives 

whether  there  were  buildings  on  it  or  not,  oeighbor'a  inpport  by  withdrawing  tba 

M  action  will  lie,  anJ  tlie  btttldinga  mtj  percolating  water,  if  hii  doing  to  doei  doC 

be  allowed  for   in  damages.     Brnwn  v.  derogate  fmm   tlie    express    or   implied 

Robins,  4    H.   &   N.    186 :    Stroyan    v.  terms  of  his  own  grunL    PoppleweU  v. 

Knowles.  6  H.  &  K.tM;  Hunt  v.Penkt,  Hodkinson,  L,  B.  4  Ex.  248;  sea  Elliot 

H.   R.   V.  Jolins.  706;    [Transportation  v.  North  Esttern  R.  Co.,  10  H.  L.  C.  333. 

Co.  B.  ailuago,  90  U.  S.  286;    Weir  &  And  thera  can  be  no  ncorerj  if  the  sink* 

Bell's  App.,  SI*  Penn.  St.  203.     But  that  ing  of  the  land  would  not  hare  caused 

In  the  absence  of  negligence  damages  to  appreciable  damage  bnt  for  tlie  bnildiDgs 

tliesoilaloneareTecoTenbletnaochcue,  upon   It.    Smith  v.  Thackerah,  L.  R.  1 

•M  Qilmore  u.  Driw^l,  122  HaM.  1».|  C.  F.  5S4 ; /kkI.  448.  n.  1.    Tliese  dittiiHS 

Bata  man  isnot  prerented  fromdnJning  tiont  were  not  full/ before  the  court  in 

bis  own  land  because  it  wili  diminish  bis  Foley  u.  Wyelh,  3  Allen,  ISl.z* 


201    Agre«m«nls  to  pay  on*  half   the  Walker,  8  Q.  B.  D.  389,  It  waa  held  that 

Bxpenae  of  building  a  party  wall  will  be  an  excavation  causlDg  subaidenoe  of  a 

readily  implied.    Day  o.  Caton,  119  Mass,  neighbor's  land  was  a  podtire  tort,  for 

613;   Standiah  v.  Lawrence,  111  Mass,  which  not  only  snch  damages  a*  could  ba 

111 ;  Huck  II.  Flentye,  80  111.  268 ;  Kindge  attributed  to  the  subsidence  which   had 

*.  Baker,  67  N  T.  200.    And  in  Sanden  taken  place  at  tlie  time  the  action  wm 

V.  Martin,  2  Lea,  218,  it  was  held  that  one  brouglit  could  be  recorered,  but  also  such 

using  additions  to  a  party  wall  after  they  a*  could  be  attributed  to  any  fatnra  aab- 

were  made  must  pay  one  half  their  cost,  tidence  that  was  reasonably  certain   to 

For  other  points  see  Weston  p.  Arnold,  follow  as  the  result  of  the  original  exca- 

S  L.  R.  Ch.  1084  ;  Getlworth  v.  Hadden,  ration.    But  see  the  disfenting  opinio* 

SO  La.  An.  PE.  1.  sa   As  to  Boiton.  see  ss-  of  Cnckbum,  C.  J..  In  which  the  right  to 

pecially  Quinn  b.  Hone.  130  Haas.  SIT,  support  Is  considered  a  negitiTc  right,  and 

where  it  is  intimated  that  the  colonial  law  the  tort  is  said  to  consist,  not  in  tha  act 

allowing  one  building  oo  his  own  land  in  of  excavating,  bat  In  allowing  the  neigh- 

Boston  to  set  half  his  partition  wall  on  bor**  land   to  snbaide,  and   hence  eadi 

his  neighbor's  land,  and  to  recover  halt  new  subsidence  is  treated  as  a  new  tort 

the  eipenaa  when  the  latter  builds,  Is  still  (Camp.  Van    Hoorier    v.  Hannibal.   Ac. 

Inforce.    As  to  tlie  obligation  tn  maintain  R.   R.  Co.,  70  Mo.  146.)     In  Dalton   o. 

seawalls,  see  Hudson  if. Tabor.  1  Q.  B.  D.  Angus,  6  App.  Gas.  740,  it  was  held  that 

826 ;  2  ib.  200 ;  Nitro  Phosphate.  &c.  Co.  v.  the  right  could  be  acquired  for  buitdinge 

Londoti.  Ilo.  Docks  Co.,  0  Ch.  D.  603.  by  grant,  or  by  user  giving  rise  to  the  pre- 

z^  The  exact  nature  of  the  right  to  sumption  of  a  grant ;    and  the  case  of 

lateral  support  haa  been  the  aubject  of  Bower  t.  Peate,  f^ira,  is  alBrmed.    And 

much  discussion  In  some  recent  English  In  Lemaitre  v.  Davis.  10  Ch.  D.  281,  It 

cases.    In  Bower  n.  Peate,  1  Q.B.D.S21,  was  held  that  the  right  could  be  acqolred 

it  waa  held  that  the  servient  owner  was  as  ajrniRit  hoildings  by  preacription. 
liable  for  damage  done  by  excavating,  In  Pennsylvania,  the  right  to  snrfaco 

though  he  had  committed  the  work  to  an  support  haa  been  held  to  be  a  right  to 

Independent  contractor.    See  Hughes  v.  absolute  support,  and  not  simply  to  hava 

Perclvel,  S  App.  Ca*.  443 ;   Gorhant  s.  reaaonable  precsntiima  taken  to  avoid  In- 

Onwi,  126    Mate.    SSS.      In    Lamb    v.  iury,  Cariinv.Chappel,101Fenn.St.348; 

[612] 


inyGoogIc 


LBCT.  Ln.]  OP   REAL  PHOPBBTT,  •  48T 

dae  notice  of  his  intention  .to  the  owner  of  the  adjoining  house, 
be  is  not  answerable  for  the  injury  which  the  ownei'  of  that  house 
may  suiitaiti  by  the  operation,  provided  he  remove  bis  own  with 
reasonable  and  ordinary  care,  (by  Where  there  had  been  no 
party  wall,  but  the  walls  of  the  house  pulled  down  stood  wholly 
on  its  lot,  yet  if  the  beams  of  the  other  house  rested  upon  the 
vbU  pulled  down,  and  liad  done  so  for  a  period  sufficient  to  estab- 
lish an  easement  by  prescription,  the  owner  of  the  adjoining  bouse 
would  be  entitled  to  have  his  beams  inserted  for  a  resting  place 
in  the  new  wall.  Such  an  easement  is  continual,  without  requir- 
ing the  constant  and  immediate  act  of  mau ;  and  it  is  an  apparent 
one,  shown  by  an  exterior  woik ;  and,  consequently,  it  has  the 
qualities  sufficient  by  the  commou  law,  and  also  deemed  in  the 
French  law  sufficient  to  establish  an  easement  by  prescription.  (<;} 

{h)  i  Ron  Abr  661,  T  pi  1 ;  Pefton  r  St.  Thomas's  Hospitnl,  0  B.  &  C.  726 ; 
Maswy  !■■  Goyder.  *  Cut  £  P  161 ;  Wiillerl  i>  Pfeil,  1  Moody  &  M.  3S2 ;  Wymt  v. 
Harnton,  3  B  &  Ad  871  But  iii  lliis  last  case  it  in  luggested  Iliai  if  the  liouse  wliich 
w  injareil  by  tlie  digging  had  been  anciral,  the  rule  might  be  othervrise,  M  tlinl  drcura* 
•tance  might  imply  the  content  of  Ihe  adjoining  proprietor  to  iti  erection.  Biiililinga 
which  are  ancient  or  erected  upon  ancient  foundations,  or  protected  by  prescription, 
CMinot  lawlHilly  be  disturbed  by  deep  excnvationa  or  oilier  improvements  on  adjoin- 
log  lot*  But  otherwise  a  person  mny  make  reasonable  improTementa  and  excava- 
tWDS  on  hu  own  ground  thnngli  they  iliould  injure  or  endanger  an  edifice  on  the 
al^nining  land  by  digging  near  and  deeper  than  ils  foundations,  provided  he  exercises 
onllnary  care  and  skill ;  and  the  injured  parly  does  nol  possess  any  ipeciHl  privileges, 
prolsctmg  bim  from  the  consequences  of  such  improvements,  either  by  preBcription 
orgrsnt  Lasalai'  Holbrook, 4  Pnige,  169;  Thurston  u.  Hancock,  12  Mass.  2-21  ;  Jones 
o.  BIrd.GB  &A1d.S37:  Ridiart  d.  &cott,7  Wntls.lOO;  |Moody  tr,McClelland,39  Ala. 
4fi.]  WliEther  due  care  has  been  usi^d  in  the  case  is  a  question  of  fkcE  for  a  jury- 
Dodil  r.  Holme,  3  Neville  &  Mann.  739;  1  Ad.  &  El.  40S,  s.  o.  The  taking  proper 
precautions  to  prevent  Injury  to  adjoining  nnlla  in  disturbing  foundHtinn*  Is  Indis- 
penHble,  to  exempt  the  party  from  responsibility  for  special  loai.  Trnwer  o.  Cliad~ 
wick,  3  Biiig.  N  C.  834 ;  Fierce  u.  Musaon,  17  La.  389  ;  I'anletsus,  TralKites  Servitudes, 
a02  ;  Partridge  v.  Scott,  8  M.  &  W.  220.  If  a  man  builds  his  house  at  the  extremity 
of  hi*  land,  he  does  not  thereby  and  without  a  grant  acquire  any  rights  of  easement 
or  support  over  Ilia  nergbbor'a  land.  See  Gale  &  Wliatley's  Treatise  on  Easements, 
216-267,  where  all  the  catei  are  cited  and  commented  upon  m  to  tlie  right  nf  support, 
and  ol  making  excavations  adjoining  anotlier'a  land.  The  civil  and  the  French  law 
are  also  referred  to  in  that  anil  other  branches  of  the  work,  whenever  they  mny  serve 
to  illustrate  what  may  be  dubious  or  obscuro  in  tlw  E^gliah  law  on  (he  topics  under 
(£acu*sfon. 

(f )  Code  Kapdeon,  n.  619. 
Cblcman  •>.  Chadwick,  BO  Penn.  St.  81.     dded  that  one  who  digs  In  hi*  own  land 
Comp.  Hughes  «.  Percival,  rupra;  Erick-     andftllowsthesea  water  to  come  in,  which 
aon  D-Hlch.  Land  And  Iron  Co.,  60  Mich.     andermineshiBneighbor'sland,  la  liable  in 
«M.    And  in  »  very  recent  cue  it  is  de-    damage*.    Mear*  v.  Dole,  13t>  Mas*.  508. 
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It  has  been  held,  in  England,  that  the  ownen  of  a  party  vall, 
bailt  at  joint  expense,  and  standing  partly  nn  the  land  uf  each. 

are  not  tenants  in  common,  but  each  party  continues  owner 
*438    *of  his  land,  and  has  a  right  to  the  use  of  the  wall,  and  » 

remedy  for  a  disturbance  of  that  right.  But  the  common 
Use  of  a  wall  separating  adjoining  lot«  belonging  to  different  owa- 
ers  is  prima  fade  evidence  that  the  wall,  and  Ibe  land  on  which 
it  stands,  belong  equally  to  the  different  owners,  in  equal,  undt- 
Tided  moieties,  as  tenants  in  common,  (a) 

(d)  MattB  n.  HBtrkint,  5  Taunt.  20;  Cubitl  d.  Porter,  B  B.  £  C.  2ST ;  {JaiKs  v.  Itrad. 
10  It.  K.  C.L.S15;Brx)wni>.  Werner,  40  Md.  15-1  The  Building  Act  of  14  Geo.  IIL 
C  78,  tini  given  to  eauli  puny  c«ru)n  cniemend  in  the  wntl  on  llie  Innd  of  tbe  oIli«r, 
and  liRi  made  specini  and  ample  proTiaiuo  on  (lie  inlijcut  nf  liouaci  and  partition 
•rails  in  ttie  city  of  Loodoa.  Soma  elntute  regulHlluna  of  tlint  kind  aeem  to  be  re- 
quired in  large  L'ilies,  lliougli  in  Frani/e  tlie  i^usloiiii  of  Parii  and  Orlpana  liarc  (up- 
plied  tlie  place  of  more  minute  ilalute  provisions.  We  Iiave  in  liie  Assize,  enacted 
under  Heiiry  Flu-Ailwj'ne,  tlie  first  Lord  Mayor  of  London,  a.  d.  1189,  a  very  curiona 
document  respecting  ilic  regulation  of  party  walla.  After  tiic  great  fire  in  tlie  tinM 
of  King  Stephen,  London  began  to  be  built  of  stnne  ami  tile.  Tlie  trails  were  to  ba 
tliKc  teet  In  tliickneis,  and  each  onner  was  to  give  linlfof  the  apace  for  the  nalL  U 
tny  indiviilunl  wai  aggrieved  by  the  encroachment  of  hi*  neiglibor,  he  coulil  restraiu 
the  workmen  by  giving  security  to  tlie  ilieriff  la  njipear  and  proaecnie.  The  raaj-or 
■nd  twelve  sworn  alilerinen  were  to  repair  to  the  spot  and  hear  the  allegntiona  of  tlx 
parlies,  and  decide  finally  beineen  them.  The  encroachment  nas  to  be  corrected 
In  forty  days,  or  the  slieriff  executed  the  remedy.  Sir  Fianclt  Pntgnire's  Rise  and 
Progress  of  the  Kngl'ish  Coniaioiiwenlth.  ii.  172, 1T4, 175.  This  ordinance  is  evidence 
of  a  strong,  vigilant,  and  civilized  police  in  that  rude  and  turbulent  age.  Tlie  work 
of  Sir  Francis  surpasses  any  modem  work  wliatever  in  iogenions  and  proTouiid 
•nUquarian  erudition  relntive  to  Engliali  legal  anliquilies. 

Party  walla  and  buildings  in  the  city  of  Philadelphia  are  specially  regubted  by 
•taluie.  Furdon's  Digest,  08),  985.  And  the  operations  of  tbe  [English  siainic  of 
Geo.  Ill,  on  the  rights  of  neighboring  proprietors,  and  the  adjudications  on  thoae 
rights,  are  fully  stated  in  Gibbons  on  the  Law  of  Dilapidations,  110-125.  So,  in  tb« 
city  of  WaaliingloD,  by  the  fundamentat  regulnliona  in  buildings,  establislted  In  1791, 
it  is  a  condition  annexed  to  title,  that  when  the  owner  of  a  lot  builds  a  partition  wall 
between  himself  and  his  neighbor,  he  shall  lay  the  foundations  equally  upon  tho 
lands  of  both,  and  any  person  who  sliall  aflemarils  use  the  panrtlun  wall,  or  an/ 
part  of  it,  shall  reimburse  to  tlie  Ant,  builder  a  moiety  of  the  charge  of  such  put  m 
be  thai)  use.    Miller  b.  Elliot,  C.  C.  U.  S.  March  Term,  183S. 

In  the  city  of  Mew  York,  the  foundation  of  every  building  must  not  be  less  than 
dx  feet  below  tlie  street  or  sidewalk  directly  in  front  of  it ;  and  if  not,  the  owner  wiQ 
not  be  entitled  to  recover  damages,  by  the  erecting,  with  ordinary  care,  of  any  adjoin- 
ing building.  Laws  of  New  York,  April  ID,  181S,  c.  100.  In  respect  to  trees  groulnc 
on  or  near  the  division  line  hetween  two  tots  of  land,  it  was  held,  that  if  the  tree  gmwa 
on  the  lot  of  A,,  with  nearly  an  equal  part  of  its  roots  spreading  into  tlio  ground  of 
B.,  the  tree  nevertheless  belongs  to  A.,  in  wlioac  soil  the  body  of  it  is.  Mailers  *, 
Pollie,  2  Rol.  Hep.  141.  Lord  Holt  >ield  that,  in  such  a  case,  A.  and  B.  were  tenant* 
In  common  of  the  tie«,  though  if  all  tlie  roots  grew  in  tbe  land  of  A.,  and  tlielManctw* 
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(6.)  Dhi$icn  Fences.  —  In  connection  yrifh  this  subject  of  party 
wallu,  may  be  mentioned  the  law  concerning  division  fences  be- 
tween the  owners  of  adjoining  lands.  Tliese  interests  ave  gener- 
ally the  object  of  local  statute  regulations.  The  doctrine  is,  that 
at  common  law  the  tenant  of  a  close  was  not  bound  to  fence  against 
an  adjoining  close,  unless  by  force  of  pi-esciiption ;  and  if  bound 
by  prescription  to  fence  bis  close,  he  waa  not  bound  to  fence 
against  any  cattle  but  such  as  were  rightfully  in  the  adjoining 
close.  If  not  bound  at  common  law  to  fence  his  land,  he  waa 
nevertheless  bound,  at  his  peril,  to  keep  his  cattle  on  his  own 
grounds,  and  prevent  them  from  escaping.  (()    The  legal  obliga- 

orenliadowed  the  Iiind  of  B.,  the  branche*  foltoired  the  root,  mil  the  propertj-  at  Iha 
wlioir  tree  WD*  In  A.  Waterroan  n.  Soper,  1  Ld.  Raym.  737.  In  Holder  d.  Cnat««, 
1  Hooily  &  U.  112,  the  right  »a»  conildered  aa  taming  upon  the  fsoi,  in  wliMe  land 
was  the  tree  first  planted.  The  civil  Inw  made  luch  a  tree  (.'ornmon  property.  Inst 
a.  1.  31 :  Dig.  41.  I.  7.  IS.  See.  on  this  subject,  Code  Civil,  art.  «Tfl,  671,  672,  673. 
In  Griffin  e.  Bixbf,  12  N.  H.  454,  the  same  principle  waa  followed,  and  it  wni  lield, 
lliat  if  a  tree  itaml  directly  on  the  line  between  two  ownen,  it  I*  the  common  prop- 
erty of  botli,nnd  tretpaia  lie"  if  one  of  tliem  destroy  >  it  without  conienl  of  the  other. 
In  Lyninn  c.  Hale,  11  Conn.  177,  it  was  lield,  alter  an  elaborate  discuBsion,  tlint  if  a 
tree  (lands  on  tlie  land  of  A.,  and  extends  its  rools  into,  and  its  brancliei  over  the 
land  of  B.,  ilie  tree.  wiDi  all  its  roou  and  branchea,  and  the  fruit  tliereon.  belong 
«zcluBiTely  to  A.,  and  B.  becomes  a  irespaaiier  if  he  appropriates  to  hia  own  use  any 
of  the  OTertianging  fruit.  Tliia  appears  to  have  been  the  best  considered,  nnd  is  not 
only  the  latest,  but  the  most  simple  and  definite,  rule  on  the  auhject.  [Dubois  b. 
BeBTPr,  25  N.  Y.  123 ;]  (Tiedeman  nn  Real  Prop,  j  !>.] 

In  New  York,  by  the  statutes  of  March  19,  1813.  c.  35,  sec.  20,  (and  which  Is  stiU 
in  force,)  (lie  Comnion  Council  of  theCiiy  ofNewYork  was  authorized  lomakernles 
Mid  regulations  for  making,  amending,  and  mainlaining  as  well  portltion  fences  m 
oih«r«,  in  tiie  city.  Under  tlili  power,  the  corporation  have,  by  onlinnnce,  (1833,) 
regulated  partition  fenMS  and  walli.  It  requires  partition  walls  to  be  made  and 
maintained  by  the  owners  of  the  Innd  on  each  aide,  and  if  the  same  can  be  equally 
dlTlded,  each  party  slmll  make  and  keep  in  repair  one  half  part.  Disputes  canccm- 
iog  tlia  dirlaion  of  the  wall,  and  the  parts  to  be  made  or  repaired  by  each  oiTner 
respectively,  or  as  to  its  lufflciencj,  to  be  settled  by  iho  aldermen  and  nssiatnnt  of 
the  ward.  If  the  wall  cannot  be  conreniently  divided,  it  is  to  be  madb  and  kept  In 
repair  at  joint  and  equal  expense.  A  surplos  wall,  liigher  or  lower  than  the  rrgula* 
tion,  to  be  at  the  indiridnal  expense  of  the  owner ;  and  on  a  neglect  of  contributioo 
by  one  party,  the  other  may  make  the  wliole  wall,  and  recover  froni  the  oihar  party 
hIa  proportion  of  the  expense.    The  same  regukitloQ  applies  to  partition  fences. 

(b)  Rust  0.  Low,  6  Mass.  90;  Thayer  d.  Arnold,  4  Met.  588;  Little  v.  Lathrop, 
6  Greenl.  SSQ ;  Holladay  o.  Marah,  3  Wend.  142 ;  Chancellor  Wnlwortli,  in  18  Wend. 
S21.;  Stackpole  e.  Henly,  18  Mas*.  SS ;  Avery  e. Maxwell, 4  N.  H.  36;  Weill  v.  Howell, 
10  Jolina.  3B6 ;  Sinfford  d.  Ingenoll.  3  Hill,  SB.  The  removal  of  landmnrks  is  made 
•  misdemeanor  by  statute  In  New  York  ;  nnd  the  N,  Y.  Revised  Siniutes,  i.  353-366, 
and  tlie  Revised  Statutea  of  Ohio,  1831,  and  of  Illinois,  IBSS,  have  preacrihed  rules 
(or  making  and  maintnlningsufficientdiriaioa  teuces  between  the  owners  of  u^oining 
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tion  of  the  tenante  of  adjoining  lands  to  make  and  maintain  partition 
fences,  where  no  prescription  exists,  and  no  agreement  has  lietit 
made,  rests  entirely  on  positive  provisions  by  statute;  and  trespass 
will  lie  against  the  owner  of  cattle  entering  on  the  grounds  of 
another,  though  there  be  no  fence  tu  obstruct  them,  unless  he 
can  protect  himself  by  statute,  or  prescription,  or  agreement,  (c) ' 
Undi ;  but  tliere  ia  an  expreii  exception,  in  New  York  and  Obio,  in  fiTor  of  otrnen 
Chooting  to  let  llieir  land*  lie  open  ;  and  in  that  caae  1  apprehend  tlinl,  ■■  ■  genenl 
rule,  tlie  mpective  owners  would  be  remitted  to  their  common-law  right*  and  dutiei. 
The  equitable  mle  towardi  making  and  maintaining  d It isi on  fences  betneen  adjoining 
ownera  orland,  we  find  in  the  alalutei  of  the  old  Pl^moutii  Colony.  Plyiuoutli  Colony 
Laws,  ed,  1836,  p.  196.  Tlie  principle  of  equitable  contribution  towarda  tite  «recliaa 
and  maintenance  of  diviiion  fences  between  the  ownera  of  adjoining  land*  exiats  inde- 
pendent of  Btntute  provision.  In  the  matter  of  R.  &  S.  Railroad  Compan?,  4  Paige, 
65S.  It  ia  to  be  found  in  the  Institutions  of  lho«e  nationa  wliicti  are  founded  upon  the 
dvll  law.  Code  Napoleon,  an.  058,  056,  6&6 ;  Civil  Code  of  Louiaiana,  arL  663- 
686;  Inatituleiof  the  Laws  of  Holland, by  J.  ran  derLinden,  b.  1,  c.ll.iec.S.  Tha 
statute  of  Alabama  declarea  a  partition  fence  to  be  the  joint  properly  of  both  the 
ailjoining  proprielon,  and  each  ii  bound  lo  keep  (lie  entire  fent-e  in  good  repair ;  and 
if  one  of  tliem  will  not  aid  in  repairing  the  fence,  the  otiicr  may  cause  it  to  be  dune^ 
and  recover  the  value  or  moiety  of  tlie  expenae.     Walker  c.  Watrous.  8  Ala.  403. 

(c)  Churchill  p.  Evans,  1  Taunt.  6^  ;  Thayer  b.  Arnold,  4  Met.  68&.  Tlie  slatate 
law  of  Alabama,  regulating  partition  fences  (Laws  of  Alabama,  S62J,  gives  an  action 
for  damagL-a  against  the  owner  of  cattle  breaking  into  any  grounds  "  enclosed  wilb  ft 
strong  and  sound  fence."  Tiiis  would  imply  that,  in  that  slate,  no  suit  lies,  if  liter* 
be  no  protecting  fence.  And  in  New  York,  by  statute  of  April  IB.  1838,  c  ^t,  if  any 
person  liable  to  erect  or  repair  a  division  fence  shall  neglect  or  refuse  to  do  it,  lie  sliall 
have  no  action  for  damagea  incurred,  but  shall  be  liable  for  all  damage*  accruing  by 
reason  of  luchneglector  refusal,  to  (he  lands,  crops,  &c,  of  tlie  party  ii^ured.  Sea  the 
very  proviaional  atatule  law  of  Connecticut  on  the  sahjeL-t.  Stalules  of  Connecticut, 
1838,  pp.  2U0-268.  In  Connecticnt  the  rale  of  the  common  law  is  not  adopted,  and  th« 
owner  of  lands  is  obliged  to  enclose  by  a  lawful  fence,  or  he  cannot  maintain  an  action 
of  Irespata  for  a  damage  thereon,  by  the  cattle  of  another.  Sluilwell  v.  Ritch,  14 
Conn.  292.  The  statute  of  Mississippi  defines  a  lawful  fence  to  be  one  "  five  feet 
high,  well  slaked  and  ridered,  or  sufficiently  lacked,  and  so  close  tliat  the  beasts  break' 
ing  into  the  enclosure  could  not  creep  throngh."  Bevised  Code  of  Mississippi,  182^ 
p.  S31. 

1  Lyon  c.  Merrick,  106  Mass.  71 ;  Blch-  v.  Tonawanda  R.  JL,  4  Comst.  SiQ ;  L  ol 
•rdson  u.  Milbnro,  11  Md.  340.  Wben  6I>enlo,2S5;  Hurd  c.Kutland&B.R.  K. 
neither  of  the  owners  of  a  partition  fence  25  Vi.  1 10 ;  R.  R.  Co.  v.  Skinner.  10  Penn. 
repairs  it,  the  common-law  rule  applies.  St.  208 ;  Eames  n.  B.  &  W.  K.  R.,  14  Allen, 
Webber  e.  Ciosson,  So  Me.  2d;  Hyera  v.  151 ;  Waldron  v.  P.  S.  ft  P.  R.  R.,  36  Me. 
Dodd,  9  Ind.  200.  So  cattle  kilted  by  a  422 ;  N.  Pa.  R.  R.  i>.  Rehman.  49  Penn.  St. 
trAin.wIitletrespnss^ganarailroadtrack,  lOI;  U.  P.  K.  Co.  v.  Rollins,  6  Kana. 
cannot  be  recovered  for.  Price  v.S.l.  1^7. x'  6eeLogansport,P.&B.R.R.Co.r. 
B.  S.  &.  T.  Co.,Sl  K.  J.229i  Unnger     Caldwell,  38  HI.  280.    But  there  are  some 


zi  McDonald  r.  PUisfield,  le.  R.  R.  Co.,     it  one  negligently  allow  an  animal  t»  es- 
116  Mats.  664.    It  hat  also  been  held  that    cape  and  get  upon  tb«  railraad,  and  a 
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The  public  have  no  rights,  even  in  a  public  highway,  but  a  right 
of  way  or  passage ;  and  if  cattle  be  placed  in  tlie  highway  for  the 
purpose  of  grazing,  and  escape  into  an  adjoining  close,  the  owner 
of  the  cattle,  unless  be  owns  the  soil  of  that  part  of  the 
highway  on  'which  be  placed  his  cattle,  cannot  avail  *439 
himself  of  the  insufficiency  of  the  fences  in  excuse  of 
the  trespass,  (a) 

(7.)  Ranning  Waten.  —  Important  questions  have  arisen  in 
respect  to  the  use  of  running  waters,  between  different  pro- 
prietors of  portions  of  the  same  stream  ;  and  such  questions  are 
daily  growing  in  interest,  aa  the  value  of  water  power  is  more 
and  more  felt  in  manufacturing  establishments. 

Every  propnetor  of  lands  on  the  banks  of  a  river  has  naturally 
an  equal  right  to  the  use  of  the  water  which  flows  in  the  stream 
adjacent  to  his  lands,  as  it  was  wont  to  run  (^ttrrere  tolebaf), 
without  diminution  or  alteration.  No  proprietor  has  a  right  to 
use  the  water,  to  the  prejudice  of  other  proprietors,  above  or 
below  him,  unless  he  has  a  prior  right  to  divert  it,  or  a  title  to 
some  exclusive  enjoyment.  He  has  no  property  in  the  water 
itself,  but  a  simple  usufruct  while  it  passes  along.  Aqua  currit 
et  debet  currere  ut  currere  lolebat  is  the  language  of  the  law.  (i) 

la)  It  El  stated,  tliat  In  England,  a  part;  who  make*  n  partition  fence  between  him 
and  lilt  neiglibor,  muit  have  it  whollj  an  bit  own  land.  Lawrence.  J.,  in  Voirles  d. 
Miller,  3  Taunt  138.  But  in  Maiiachuietti  tlie  more  reaGonable  rule  ii,  (liat  parti- 
lion  fencei  and  ditcliea  are  to  b«  placed  on  the  land  of  both  partiei  equally.  Newetl 
>.  Hill,  2  Met.  ISO. 

(A)  But  ir  a  running  stream  be  not  a  nalaral  watercoune,  bat  created  by  the 
owner  at  the  land,  and  it  flows  beneSeially  Into  a  neighbor's  land,  •■  water  niaed 

decitiont   to   Uie   contrary,  ai  in   some  Co.,  20  Wis.  14S:  S  Am.  Law  Rev.  723, 

■tatei  the  owner  of  cattio  la  held  not  to  72S ;  Smith  v.  Fletcher,  440,  n  1,  (c) ;  iv. 

be  bound  to  keep  ihem  on  his  own  land  110,  n.  I.     (See  furllier,  that  there  ia  no 

wnlesi  required  liy  statute.     Rerwliacker  duty  to  fence,  Hilton  v.  AnkeMon,  27  L.  T. 

kC  C.  *iC.B.K,3  0hioSt.  172;  Wright  619;  Lawrence  o.  Jenkins,  8  I*  11.  Q.  B. 

a.  Wriglit,  21  Cuiin.  329 ;  Seeley  v.  Felera,  274 :  Erskine  a.  Adeane.  8  L.  B  Ch.  766. 

6Oilm.I30,viiedStonerr.SiiugHrt, 46111.  S«e  Haskell  i-.  New  Gloucester,  TO  M*. 

TO ;  RairorJ  c  Miu.  C.  ItR.,  43  Miss.  233,  S06.] 
S89.    See  Apilstel  t.  Chicago  ft  N.  W.  R. 

Cfdltsinn  occur,  the  owner  of  the  animal  the  value  of  an  animal  which  eicaped 

it  liable  tor   the   damage   to  the  train  tlirongh   the  fence,   and  died   from   tlie  . 

canacd  by  the  collision.     Annapolis,  Ac.  effect  of  eating  the  leaves  of  a  yew- 

E.  R   Co.  0.  Baldwin,  60  Md.  S8.    AUo  tree  m  defendant's  land.     Lawrence  v. 

that  defendant,  being  bound  to  repair  a  Jenkios,  8  L.  R.  Q.   B.  274.     See   also 

divWon  feocv,  was  liable  to  plaintiff  for  Child  e.  Heam,  ft  L.  R.  Et.  176. 
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Though  he  nay  use  tlie  water  while  it  runs  over  his  land  as  nt 
incident  to  the  laud,  he  cannot  unreasonably  detain  it,  or  give  it 
another  direction,  and  he  must  return  it  to  its  ordiuary  channel 
when  it  leaves  his  estate.  Without  the  consent  of  the  adjoining 
proprietors,  he  cannot  divert  or  diminish  the  quantity  of  wstet 
which  would  otherwise  descend  to  the  proprietoi's  below,  nor 
thi-ow  the  water  back  upon  the  pi'oprietora  alio  ve,  without  a  grant, 
or  an  uninterrupted  enjoyment  of  twenty  years,  which  is  evi- 
dence  of   it.  (c)     This  is   the  clear  and   settled   general  doo- 

from  A  mine  by  a  itenm  ongine,  or  water  from  tlie  ipoot  of  the  cavn  of  a  ro»  o( 
liouiei,  thrown  upon  and  aged  by  the  ovnar  of  niljoining  grouDd,  no  preauniplion  of 
a  grant  or  n  riglit  to  linve  tliat  water  uonliiiued  in  perpetuity  exi«ti.  for  tliat  vooM 
unreasonably  uompcl  tlic  ownGc  or  tlie  mine  to  work  it,  or  keep  1ir>  engine  in  motion, 
or  Ilia  niw  ofliouies  unaltered.  Arkwriglit  r.  Cell,  Eicb.  E.  T.  ISOa,  titeil  in  Gale  4 
Wlialley  on  Eneementa,  162 ;  [5  M.  &  W.  203 ;  Maaon  v.  Slirewsbury  £  U.  K.  Co, 
L.R.  0  Q.  0.678) 

(c)  Dig.  38  3.4.10;  Code.lib  3,  t  S4, 1,7;  Pothier,  Traits  du  Contrat  d«  SocMli, 
•econd  App.  n.  230,2;I7;  Toullier,  iii.  S8,  n.  133;  Luttrd'a  Gate,  4  Co  ST,  a;  Sharj 
f.l'i^dt.S  Bniit.  33y;8.c  Fopbani,  160;  Hnys  t>.  1  lays,  19  La  S5l;  BrovD  r.  BeM, 
1  Witu  174;  Beaiey  v.  Slinw,  0  LIntt,  208;  Wright  v.  Howard,  ]  Sim  &  Siti.  190; 
Saunders  i>.  Newman,  1  ».  &  Aid.  2^8;  Wlllianii  t>.  Horlawl.  3  B.  ft  C.  !I15;  Uwoa 
c.  Mill,  3  B.  ft  Ad.  801 :  G  id.  1 ;  a.  c.  Gardner  v.  Village  of  Ncwburgli,  2  Joim*.  Cb. 
162;  UelknnpK.  Qelkiinp,  ib.  403,-  Merritt  b.  Purker,  1  Coxe  (K.  J),  4I]0;  Tyler  i. 
Wilkinson,  4  Mflwn,  397 ;  Coalter  v.  Hunter,  4  Run  J.  58 ;  lUnmiond  ■■.  Kuller,  1  Paige. 
197;  Hutchinson  r.  Coleman.  C  lUiit.  74;  King  r.  TiQ-any,  9  Conn.  102;  Blancliard 
V.  Baker,  S  Green).  2S3  ;  Omelvany  o.  Jattxera,  3  Hill  (S.  C),  034,  640 ;  St.  Loait  >. 
St.  Louii,  Stuart  (Loner  Cnnadx).  GTQ ;  Martin  i'.  Jett,  12  La.  liOl ;  Wt-bb  c.  Tb« 
FortUnd  Manuf.  Company,  8  Sumner,  100;  Davit  v.  Fuller,  12  Vt.  178;  Eran*  k 
Merri weather,  8  Scam.  402 ;  Shreve  v.  Voor!iee«,  ,2  Green,  Cb.  25 ;  Parkur  p.  Gritwold, 
17  Conn.  288.  Inllic  uiue  of  Baron  &  Crnig  b.  Corporation  of  Baltimore  {Anicricu 
Juriil,  n.  4,  p.  203),  the  corporation,  i:i  the  exercise  of  their  municipal  poiren,  diTeitcd 
certain  streams  from  their  natural  ctiannels  to  a  point  near  the  ptainlifTs  vliarf,  on 
navignble  water,  within  the  harbor  and  city  of  Baltimore,  to  which  ]Kiint  a  targ* 
deposit  of  sand  and  earth  was  carried  down  by  the  atreami,  and  injured  tlie  valiw  at 
the  wharf.  It  wAi  held  lliat  a  private  action  lay  fbr  the  damage  ariaing  from  tbii 
corporate  act.  It  is  stated  to  hate  been  a  rule  In  ll>e  Frendi  law,  that  the  owno'  of 
the  tii|[her  land  had  a  right  to  dirert  a  stream  to  bis  own  utility,  and  iliot  the  owner 
of  the  land  below  could  not  contest  it  in  the  absence  of  a  grant.  Merlin,  Hep.  Jarisp. 
tit  Cours  d'Eau.  Out  tlte  dvil  code  tery  equitably  qualifled  tliis  doctrine.  Cod* 
Civil,  art.  041,  64.3.  044. 

The  rights  respecting  running  Birenma,  between  adjoinipg  proprietors  of  ]andi,an 
r^nlnied  by  very  precise  rules  In  Pennsylvania.  Tims,  in  M'Calmont  b.  Whittaker, 
S  Rawle,  64,  tbe  water  power  belonging  to  a  riparian  owner  was  considered  u  coo- 
sisting  of  lit  differenct  of  lei-d  bttutm  Uie  nir/aa  mAen  ike  arean  I'n  ilt  nafarni  titrjatt 
fint  toKhtt  ki$  laud,  andllie  lur/aee  whtre  it  Uaou  il.  The  stream  under  that  tiinitatioB 
of  right  might  l>e  occupied,  in  whole  or  in  part,  or  not  at  all,  without  endangering  tba 
right  or  restricting  the  mode  of  its  enjoyment,  unless  thera  lias  been  an  actual,  prior, 
adverse  occupancy  protected  by  tbe  ilatute  of  Umitationi.    Tlte  ripariaa  owner,  hf 

[618] 


inyGoogIc 


iscr.  ul]  or  seal  propebtt.  *440 

trine  on  *  the  subject,  and  all  the  difficuUj  that  arises  •  440 
consists  in  the  application.  Ths  owner  must  so  use  and 
apply  the  wat«r  as  to  work  no  material  injury  or  itnnoyance  to 
his  neighbor  below  him,  who  has  an  equal  right  to  the  subse- 
quent use  of  the  same  water ;  nor  can  he,  by  dams  or  any  obstruc- 
tion, cause  the  water  injuiiously  to  overflow  the  grounds  and 
springs  of  his  neighbor  above  bim.  (a)  '^'     Streams  of  waiter  are 

difning  on  Ilia  own  land,  cannot  legally  lower  the  surface  of  llie  HAtpr  slnnding  on  • 
pool  on  the  land  abore  liim,  nor  can  lie  enter  and  lower  tlw  surface  of  tlie  waler  ai  it 
laaf  es  liii  Iani7,  by  deepening  the  cliannel  in  the  land  below  him.  In  Acton  e.  Bluit- 
dell,  12  M.  I  W,  321,  a  rery  importniil  question  on  wnttT  ri^lita  arnie.  xiiil  wa*  Teij 
iMmeillf  cnotidered.  Tlie  judgment  of  the  Court  of  Exchequer  Chamber  made  * 
diatiDullon  between  watera  rumiing  on  the  lurface  of  Innda,  and  flowing  below  it  in  ft 
■ablemneou*  course.  Tlie  former  wm  open  to  obier*Btion,  notorious  Din^.calco- 
lation,  and  value,  but  not  the  latter ;  and  it  wa*  held  that  die  owner  of  Innil  ihrough 
whiuli  wnter  flowi  in  a  lublerrnneoua  couraa  lias  n.it  tuch  a  right  or  inlereit  In  it  a* 
lobe  able  in  maintain  an  action  againgtalnnil  owner  who  digs  a  well  on  liis  own  land, 
or  carriei  on  mining  operations  in  Ilia  own  lund,  in  tlm  usual  manner,  and  draina  away 
tiK  water  from  tlie  land  of  the  ac(joiDin|E  owner,  and  leavei  lilt  well  dry.  Tlie  cIvU 
law  was  examined,  and  was  found  to  aoitnin  tlie  jiiilgment  of  the  court.  "  Harcctlaa 
■cribit ;  cum  eo,  qni  In  sno  fodlens,  viuini  fontem  avertit,  nihil  poMe  ael.  nee  de  dolo 
■clinnem  ;  el  sane  non  debet  habere,  li  non  aniiiio  nocendi,  led  anum  ngrum  melioreiu 
fadendi  iil  fecit."  Dig.  lib.  89,  til.  S,  sec.  12.  Tliia  question  as  lo  the  rtghls  of  water 
mnniiig  below  the  surface  seems  not  to  have  been  raised  ouJ  settled  in  tlie  English 
law,  and  tlie  decision  does  not  aOect  the  rights  mentioned  in  this  lecture  respecling 
running  waters  over  the  surface  of  land.  Tlie  court  went  upon  (he  principle  whiull 
give*  to  the  owner  of  the  soil  all  that  lies  beneath  the  surface,  ami  he  liaa  a  riitht  to 
apply  such  properly  10  Ilia  own  purposes  at  pleasure ;  and  if,  in  the  exerclic  of  that 
right,  be  intercepts  or  draius  hi*  ueiglibor's  underground  spring*,  it  it  damnum  aAtqu* 
injuria. 

(a)  Neal  V.  Henry,  1  Meigt  (Tenn.).  IT.  If  the  owner  of  land  flowed  by  •  mill 
dam,  uJ/>  (Ac  hiIU  and  dam  and  retain*  the  land,  the  purchaser  taket  by  Ihe  grant  the 
right  to  overflow  tlie  land  to  the  former  extent.  But  If  the  owner  telli  ilit  l-ind /lowed, 
and  retain!  the  mill  and  dam,  without  reserving  the  right  to  flow,  he  lubjeci*  liliii«el( 
to  dnmage  if  he  dnea  It.  Freble  n.  Heed,  IT  Me.  109.  The  grant  of  a  mill  can-let 
with  il  the  use  of  the  head  of  water  necessary  to  its  enjoyment,  wiih  all  incident* 
and  nppiirtennnces,  as  far  as  the  right  to  couvey  to  tills  extent  existed  Ui  the  grautor. 
Kocklcy  V.  Sprague,  IT  He.  2S1. 

«   WalmoarK;it.~la)  Whit  Vt»  it  catite   actual    damage.     Elliot  v.  Fllch- 

mlaw/ui.  —  A»  aMted   in    the   text,  the  burg  R.   B.,   10   Cutli.   101;   Wheatlcy 

diminution  of  n  alream,  to  be  unlawful,  c.  Chrisman,  24  I'enn.  Ht.  20S  ;   Wada- 

■nnit   be   tubatantial,  and    sufficient   lo  worth  e.  TlUotaon,  15  Conn.  1)06;  Ollletl 

yt    I.    AriiJiciiJ    Walercoarae,  —  Prima     owner  has  no  rifrlit  to  have  tlie  ftow  left 

fiidt  a  lower  riparian  owner  ha*  no  right     nnlmpeded.     I'robahly  ttie  former  would 

to  have  the  quantity  of  an  artifldal  waler-     have  a  riglit  to  Insist  that  the  volum* 

conrae  left  nodimiiiUbed,  and  tba  appw    •bonld  not  be  inerpascfl  *o  ■«  to  overflow 

[619] 


ircaayGoOgIC 


*440  OF  REAL  PBOPEBTT.  [PABT  TI. 

iatended  for  the  use  and  comfort  of  man  ;  and  it  would  be  unrea- 
sonable, and  contrary  to  the  universal  sense  of  mankind,  to  debar 

0.  JolinBon,  30  Conn.  ISO;   ClmtQeld  v.  tliosa  below  him.    Uiner  v.  Gilmonr,  IS 

Wilson,  31  VI.  3&S;  Gerriah  v.  New  Hut-  Hoore.  P.  C.  ISI,  160,  cited  Xnd  «ppni*ed 

ketMnn.  Co.,10  Fott.  (-WN.H.)  478,483;  inNuttallii.Bnce<rell,L.R.2Ex.  I;  Stein 

Silling  u.  Murray,  C  Porter  (Ind.),  324 ;  v.  Burden,29  Aim.  127 ;  Springfield  c.  Hm- 

Embre7  c  Owen.O  Exd>.  363;  Wood  d.  n«,4  Allen, 494;  [Slack  n.Hanli.  11  Pbik. 

Waud,  3   Eicli.  T48,  781.    The   aboTs  548.]     But  if  the  water  ii  ufed  in  a  inait- 

■eemi  to  be  the  true  teet,on  common-law  ner  which  ii  unlawful  by  the  ubore  leaU, 

principle!  (irnir, 437,  n.  1 ;  pott,  448,  n,  I),  u  If  it  be  detained  certain  lionr*  each 

bat  pcrliipi  it  narrower  than  the  rule  da^,  Sampson  v.  HuddinotE,  I  C.  B.  ■.  a. 

which  ii   often   laid  down  in  Americaa  590;  or  permaneatly  diverted,  TiUoCaon 

caies,  that  a  riparian   proprietor  baa  a  v-  Smitii,  32  N.  H.  90;  CliatSeld  e.  Wit- 

rigbt  la  the  reaaonabte  uta  of  the  water.  Mn,  27  Vt,  670 ;  81  Vt.  3u8 ;  Corning  b. 

Springfield  v.  Hnrrla,  4  Allen,  494;  Daiia  Troy  Iron   and  Nail  Factorj,  40  N.  T. 

V.  Gelcliell,  50  Me.  002 ;  Gould  v.  Boston  101,  204 ;  Van   Hoeaen  s.  Coventry,  10 

Dock   Co.,  13  Gray,  442 ;  Pitts  «.  Lsn.  Barb.  61B ;  Parker  e.  Griswold,  17  Conn, 

caster  Mills.  13  Mel.  156;  Hayei  v.  Wal-  288;  or  \(  ice  be  cut  ai  fast  aa  formed, 

dron,  44   N.  H.  580;    Snow  c.  Parsona,  Mill  R.  Woollen  Manuf.  Co.  o.  Smith,  S4 

SBVt.  4j9.    Even  in  England  it  1>aa  been  Conn.  4fl2;   nomiaal  damages    mnj  be 

said  that  a  riparian  proprietor  hai  a  right  recovered,  although  tlie   plaintiEF,  from 

to  the  ordinary  use  of  (be  water  for  do-  not  actually   using  the  water,  liaa   not 

mestic  purposes,  wliatever  the  effect  upon  been  damnified  beyond  tlic  infractloa  of 

bU  hnd,  and  Ibat  it  should  do(  be  pol-  Hall  Coal  CO.,  fi  Ch.  D.  T39 ;  Pettibone  e. 

luted  ao  as  to  become  a  nuisance.    And  Smith,  87  Mich.  579;  Mason  v.  Cotton, 

he  ma;  gain  the  right  by  prescription  to  4  Fed.  Kep.  793;   Myer  d.  Wbiiaker,  55 

have  the  water  come  to  bim  aulistiintially  How.  Pr.  376.    That  no  present  actual 

nndiminiahed ;  and  this  right  when  gained  damage  need   be  ahown,  see  Eagle,  &c. 

it  of  the  same  nnture  and  subject  to  the  Mfg.  Co.  t>.  Gibson, 63  Ala.  369   Crcightoa 

•ame  incident*  aa  the  right  to  a  natural  v.  Evana,  53  Cal.  55 ;  Lund  r.  New  Bed 

stream.    City  of  Beading  ii.  Althouae,  93  ford,  121  Mass.  286. 
Pent).  St.  400;  Nield  n.  I>ondon,  &c  Hy.  Iti  general,  tbe  converse  rule  la  alio 

Co.,  10  L.  K.  Ex.  4  ;  Dunn  u.  Birminghnm  true,  that  a  riparian  owner  cannot  make 

Canal  C-o.,  6  L.  It.  Q-  B.  42;  Boughton  any  use  of  the  water  whicli  will  sabatan- 

0  Midland,  &c:.Ry.  Ca.,7Tr.  R.  C.  L.  169;  tially  damage  other  riparian  ovncr«,eii)ier 

Vliet  D.  Sherwood,  35  Wia.  229;    Parks  by   polluting  tlie  wat«r,   Pennington  v. 

C  &M.Co.e.Hnyt,67Cal,44;  in^,443,  Brinsop  Hall   Coal   Co.,   supra;    Silrer 

n.(M'  See  FinleyB.Herahey,41  Iowa,  389.  Spring,  &c.  Co.  c  Wanakuck  Co.,  18  R.  L 

%  litr.  —  ia)  Drjiiud  Stnami.  —  Ati-  611;  Richmond  Mfg.  Co.  ».  Atlantic  Da 

pariaoownerhaatherighttouseiheiniter  I^ine  Co.,  10  R.  L  106;  Acquackanonk 

which  flows  through  his  land  in  any  man-  Water  Co.  v.  Watson,  29  S.  J.  Eq.  S60 ; 

Iter  whittli  does  not  substantially  Injure  Gladfeher  i>.  Walker,  40  Md.  1 ;   or  b^ 

other  riparinn  onnera  above  or  below,  or  diminishing    it*    flow,   Swindon    Water- 

attesatin  any  manner  which  caNiuf  injure  works  Co.  v.  Wilta,  £c.  Nav.  Co.,  7  I.  R. 

them  iq  any  nse  to  which  tliey  may  put  H.  L.  607  ;   Earl  of  Sandwich  v.  Great 

the  water  lawfully.   Ewing  v.  Colquhoan,  Northern  Ry.  Co.,  10  Ch.  D.  707 ;  Hsrd- 

S  App.  Can  839 ;  Pennington  it.  Briutop  ing  c.  SCanitord  Water  Co.,  41  Conn.  87 ; 


inyGoogIc 


LBCT.  Ln.]  OV  EBAL  PBOPERTT.  '440 

every  riparian  proprietor  from  the  application  of  the  vater  to 
domestic,  agricultural,  and  manufacturing  purposes,  provided  tlie 

hi*  right.    See  MKt  hut  cited,  tnd  Wood  dam,  but  only  when  the  npper  Und  ia 

0.  Wtud,  3  Exch.  748, 772 ;  poU,  44e,.n.  1.  actnsll;  flowed.    Culiile  e.  Cooper,  i  C. 

The  iinlement  in  the  text  as  to  dam*  E.  Oreen  {19  N.  J.  Eq.).  25S;  6  C.  E. 

ii  conflmied  bj  UcCoj  d.  Danley,  20  Greeo  {21  N.  J.  Eq),  67e.zi 
Penn.  St  8&.    Bat  the  cante  of  ecilon         (b)  SuUemami  ITiUn*.— Tbegnend 

doe*  not  accrne  on  the  building  of  the  right  to  dt«iD  Kubtemneao  water*  not 


Firrell  v.  Ridiardi,  30  S.  J.  Eq.  511  (for  sDch  appropriation.    Schilling  v.  Roiii)n> 

Irrigation);  Garwood  v.  S.  T.  Cent,  £c.  ger, 4  Col.  100;  Barnea  e. Sabron, IOKst. 

R.  R  Co.,  88  N.  Y.  400 ;  Pliillipa  i>.  Slier-  217.    The  rule  a*  to  defined  itreami  ii  Hie 

man,  04  Me.  17 1 ;  Ctiapman  e.  Copeland,  aaine  underground  ■■  on  the  lurfnce.  Uan- 

66  MiM.  476 ;  or  hj  artifltuiitlj  letting  the  ion  v.  MuCue,  42  ChI.  303.    See  further, 

water  down  in  exceuife  qaintitiei,  Clapp  Arery  v.  Empire  Woollen  Co.,  82  N.T.582. 

*.  Herrick,  120  Man.  292  ;  UtjoT,  £c.  u.  [h)  Sur/nce  Draiiiaijt  and    Percolaling 

Appold,42  Md.  442.     But  this  doe*  not  TFaffn._Tlieriglitaorad]a<ningowncn 

provent  an  owner  from  draining  his  landt  are  Ihe  same  in  both  Itieae  cases.    Seen.  1; 

into  a  watercoune  in  a  reasonable  man-  Taylor  o.  Fickas,  84  lod.  1(17.    Tlie  right 

ner,  McCormick  b.  Horan,  81  N.  Y.  S6 ;  to  drain  lurfaue  water  with  the  provision 

or  bj  obstructing  the  water  so  as  to  over-  stntEd  in  the  note  is  further  asserted  in 

tow  Hie  land  aboTc,  Treat  c.  Bates,  27  Waffle  d.  N.  Y.  Cent  R.  R.  Co.,  58  N.  Y. 

Mich.  300 ;  Frechette  c.  La  Campagnie,  11 ;  Templelon  n.  Voililiw,  72  Ind.  1S4. 

Ic.,  0  App.  Cas.  170;   Scllick  t-.  Hall,  47  The  right  to  obstruct  tlie  Sow  ot  aurtace 

CoDD.280;  Bristol  Hydraulic  Co.  n.Boyer,  water  i*  further  aiseried  in  Barkley  ». 

87  lad.  230;  Bowman  r.  Kew  Orleans,  27  Wileoz.seN.  Y.  140;  Atchison,  Ac  R.  R. 

Ln.  An.  601 ;  Amea  r.  Cannon  River  Mfg.  Co.  v.  Hammer,  22  Kani.  783 ;  Cairo,  ta. 

Co.,  27  Minn.  246.    Bee  Nield  v.  London,  R.  R.  Co.  v.  SteTens,  73  Ind.  278  ;  Gibbs  v. 

ftc  Ry.  Co..  10  L.   R.  Ex.  4 ;   Isele  e.  Williams,  26  Kans.  214.     But  see  Ogbum 

Schwamb.  131  Haas.  3S7  (mill  act).  Bat  It  v.  Connor,  46  Cal.  340 ;  Shane  v.  Kansai 

has  been  held  that  amilt  owner  la  Mitltled  City,  &c  R.  R.  Co.,  71  Mo.  237  ;  Porter  n. 

to  a  reasoiuble  user  of  the  stream  for  his  Durham.  74  N.  C.  767  ;  Hellor  v.  Pilgrim, 

mill,  even  if  It  causes  damage  to  a  lower  7  III.  App,  30S.     See  further,  as  to  perco- 

mill  owner,  and  stopping  the  water  en-  latlng  waters,  Hanson  v,  McCue,  42  Cal. 

tirely  during  tlie  night  has  been  held  to  303 ;  Taylor  d.  Welch,  0  Orcg.  108.     The 

be  a  reasonnble  user  under  the  drcom-  right  to  pollute  such  water*  Is  maintained 

aUnce*  of  the  case ;  and  perhap*  the  rale  in  Ballard  n.  Tomlln»on,  26  Ch.  P.  194. 

may  be  stateil  geoeTally,  tliat  a  riparian  i'  A  right  to  orerflow  the  lands  aboTe 

owner  is  entitled  to  a  reasonable  user,  a  dam   may   be  gained   by  piescrlptioB 

Prentice  n.  Geiger,  74  N.  Y.  341 ;  Holden  or  may  be  glTen  by  statute.     Perler  n. 

B.  Lake   Co.,  63  N.  H.  562 ;  Bollard  e.  Hilton,  66  N.  H.  444 ;  Btichlln  ".  Tmell. 

Samtog*.  ftc  Co.,  IS  Hun,  43 ;  Keeney.  64  N.  H.  122 ;  Amnskeag  Mfg,  Co.  v.  Head, 

Ac.  Mfg.  Co.  V.  Union  Mfg.  Co.,  SB  Conn.  66  N.  H.  366.    And  In  the  ette  of  pre- 

676.    See  also  Cl^ip  e.  Herrick,  npra.  acription,  the  e«tent  of  the  right  will  b« 

And  in  aome  western  italea  it  haa  been  determined  bj  the  exient  of  tbt  over- 

held   that  the    Ortt   appmpriator  of   a  flow  which  th*  dam  hu  In  fact  eansMl. 

nataral  stream  fbr  purposes  «f  IrrigaHon  Ellington  v.  Bennett.  60  Oa.  380 ;  Orifln 

get*  an  exclneiTe  right  to  the  extent  of  o.  BanlMt,  eCN.  H.  11». 
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use  of  it  be  made  nnder  the  limitations  which  have  been  men- 
tioned ;  aud  there  will,  do  doubt,  inevitably  be,  in  tiie  exerciBa 

flnwins  in    definite   cliitnnel*,  :<lt1)aiigh  other  cun  u  to  tbe  right  to  dnin  inl^- 

feeding  nspring  or  •tream,  Is  Hsert«d  in  ternitiMn  percolsllonB.  A  lomcwiiat  sinil- 

OifiK-more  v.  Ricliards,  T  H.  L.  C.  SIB ;  lar  deciiian  lo  Swett  v.  Catia  ia  Gilllitm 

6  H.  &  N.   (Am.  ed.)    98-i;   Fnizier  v.  r.MsdiaoD  Coantjit.  Tl.,49  II1.4B4,wtiicb 

Brown,  12  Uliio  St.  291;  Delhi  v.  Toa-  diaipproTca  the  Haaaacliuietls  decUioas 

maiia,  60  Biirb.   316,  and   cawa   uled;  fidlowing. 

Bliaa  p.  Greeley,  45  N.  T.  671;   (L'onip.  (c)  Sur/aet  Drainage. —In  otiier  c*em 

Johnalown  Clieeit  Mfg.  Co.  v.  Veghte,  it  ia  generally  laid  down  witiioul  qnalifl' 

60  V.  T.  16  ;]  New  River  Co.  e.  Jolinaon,  cation  witii   irgard  to  larftce  drainag* 

3  Gl.  &  El.  433 ;  Clark  r.  Conroe,  38  Vt.  that  a  party  may  lawfully  obttruct  th« 

400,  474  ;  Whealley  v.  Baugh,  26  Penn.  flow  from  liis  neighbnr'i  land,  DkkinaM 

8l  628;  Greenteaf  ».  Franuia,  18  Pk*.  v.   Worcester,   7   Alteti,   19;   Gannon   r. 

117 ;  Bumim  u.  Harrii, 6  K.  1.248;  IChsae  Hkrgadon,  10  Allen,  106 ;  Greeley  d.  Mnina 

V.  Sllventone,  02  Me.  ITfi.j     But  see  Bu-  C- B.  R.,  5-S  Me.  200 ;  Bowlaby  d  Sprar.S 

•elt  r.  SalUbnry  Manuf.  Co.,  43  N.  H.  500,  Troom  (31  N.  J.),  351  (explaining  Earl  ». 

eT7,   G7g.     (MnliL-e  would  not  alter  (lie  De  Hart.  1   BeuL  280)  -,    Peltigntw   •. 

cBie.    ChatHeld   v.  Wilaon,  28  Vt.  49;  ETansriiie,  25  Wia.  22S,  236  (t  ai^. ;  Hoyt 

Ravratron  r.  Taylor,  11   Excli.  809,  378 ;  v.  Hiidion.  27  Wit.  050 ;  «ee  Beaid  ». 

[Phelpa  f.  Nnwten,  72  N.  Y.  30.]     But  aoe  Murpliy,  37  Vt.99 ;  onMni,  Swell  r.  (^ttta, 

Wlieatlcy  f.  Baugh,  rapm;  Swett  p.  Cntt*,  mpra;  or  drain  hit  own  a*  be  jilraati, 

SON.  H.  439.}     But  there  may  b«  a  dia-  althoagh  he  prerenta  the  water  (Whu  com- 

tinction  between  aubterranean  water  run-  Ing  to  liia  neiglibor'a  land  a*  before,  pr»- 

ning  in  a  weii  deflned  itrearo,  and  water  Tided  lie  doe*  not  Injure  a  neiglibor  b^ 

merely  percolating.    New  River   Co.  r.  diacliirging  the  water  npon  liia  land  ia 

Johnton,  2  El.  &  El.  485, 44G ;  Cbatemore  an  nnnanal  quantity,  or  at  an  dddcoiI 

B.  Rielianla,  7  H.  L.  C.  349,  874 ;  Wheat-  place.     Rawatron   e.  Taylor.   <1   Exch, 

ley  r.  Baugh,   lupra.    And   in  England  860;  Curtia  b.  Ayninit,  47  N.  Y.  78,  78. 

the  principle  hat  been  further  limited  by  Boe,  aa  to  the  proTiao,  Miller  r.  Laubaek, 

holding  that  the  liberty  to  drain  tublei^  47  Penn.  St.  154 ;  Batler  r.  Fedc.  16  Oluv 

nuiean  percolationi  it  lubject  to  the  right*  St  S3t ;  Waffle  o.  N.  Y.  C.  R.  K.,  68  Barb, 

of  nt^oinlng  ownera  in  lurface  streami,  to  413;  I'ettigrcw  d.  E*anaTille,  25  Wit.  S3I. 

far  that.  If  the  flow  of  running  aurface  [See  ML-Coraiichc.KnnaaeCicy,  Ac.  R.ft. 

water  it  aubatanlially  diminialied  by  per-  Co.,  70  Ho.  S5B.J    A   party   who,  e*ea 

eolation  from  it  to  a  drain,  an  injunction  witliont  negligenoe,  to  change*  (he  aop. 

may  be  granted.    Grand  Junction  Canal  face  of  lila  land*  that  a  great  qnantlly  of 

Co.  c.  Sliugnr,  L.  R.  0  Cb.  483.  water  collect!  liiere,  and  when  a  fr^liet 

Id  Bauett  r.  S.  M.  Co.,  n^ira,  an  ob-  comet  eicapee  through  flaium  and  flooAa 

atroctionof  natural  drainflf^ accompanied  hlaneighbor'ininea,haabeen1ield  liable, 

with  damage  wai  lield  actionable  unleat  althoDgiilf  hehad  taken  nam  of  tliealep* 

canted  In  (he  reatnnahle  use  of  the  de-  which  led  to  the  damage  the  plaintiffa 

fendnnt't  own  land ;  and  the  same  tett  of  loaa  would  have  been  greater.  Smith  w. 

KaiorMbte  ute  waa  atterwardt  applied  to  Fletclier,  L.  R.  7  Ex.  806,  od  the  principk 

the  obttniction   of  aurface   water*    not  of  Fletcher  v.  Ryland>,7Mtf,  It.  110,  n.  1. 
flowing  in  a  deflned  ttream.    Swett  e.  With  regard  to  the  diatinction  betwtva 

Cntta,  GO  S.  H.  430.    Theie  caaea  dii-  lurfaee  drainage  and  a  waterccMiw,  It  i» 

^prove  tliG  doulrine  of  the  Engliah  and  laid  that  «  w 
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of  a  perfect  right  to  the  use  of  the  water,  some  evAponttion  and 
decrense  of  it,  and  some  variations  in  the  weiglit  and  velocity  of 
the  cuiTent.  But  de  mimmit  non  evrat  lex,  and  a  right  of  action 
by  the  proprietor  below  would  not  necessarily  flow  &om  such 
oonaeqiiences,  btit  would  depend  upon  the  natui-e  and  extent  of  the 
complaint  or  injury,  and  the  manner  of  using  the  water.  All  that 
the  law  requires  of  the  party,  by  or  over  whose  land  a  stream 
passes,  is,  that  he  should  use  the  water  in  a  rensouable  manner, 
and  so  as  not  to  destroy,or  render  useless,  or  materiHlly  diminish, 
or  afTect  the  application  of  the  water  by  the  proprietore  above  or 
below  on  the  stream.  He  must  not  shut  the  gates  of  his  dams> 
and  detain  the  water  unreasonably,  or  let  ib  oEF  in  unusual 
quantities,  to  the  annoyance  *  of  his  neighbor,  (a)    Pothier    *  441 

(a)  BelMel  V.  SlkoU,  4  DsUu,  211 ;  Palmer  r.  Mallignn,  3  CameB,  SOT ;  Weston  t>. 
Alden.  BMnu.  130;  Colbum  v.  Richards,  13  Mass.  420;  Cook  ».  Hull,  3  Pick.  260; 
Bannels  n.  Bullen,  'i  N.  H.  63:i ;  Tyler  r.  Wilkinsoo,  4  MRson,  S9T ;  Merrill  i-.  Brinuk- 
eriiofr,  17  Jolini.  SOG;  Vtn  Bcrgvn  v.  Tui  Bergen,  3  Jolina.  Ch.  282;  Williaim  *. 
Horl&Dd,  2  B.  &  C.  BlOj  Thampson  e.  Crocker,  »  Pick.  69;  Johns  t>.  Stephens,  8  Vt. 
806;  Pughir.  Wltecter.  2  Dev.  &  Bait  60;  Wadtnorth  ef.  Tillotion,  t6  Conn. 306.  In 
Honelt  D.  H'Coj,  8  Ravie,  256,  the  rule  tie  iilrre  tuo  vt  alienum  non  ladui,  in  its  appli- 
cation to  tlie  doctrine  In  the  text,  wu  laid  down  witli  precision  and  sceunicy.  It  wm 
held  tliat  s  pcrton  liail  a  ri^it  to  so  much  of  the  irat«r  at  a  slnnra  running  acroM  liis 
land  as  was  needful  and  proper  for  supplying  his  tan  yanl  and  bark  mill,  and  tliat  he 
was  bound  to  relura  the  water  so  diTerted,  anil  not  necetsitril;  uted  and  consumed  in 
hit  bnsineu,  without  anneceMBiy  diminntion  and  wutc,  into  the  luttural  channel 
below,  and  that  lie  wat  boand  to  retnrn  it  without  polluting  or  poiioning  It  by  admix- 
tare  with  unirlioletome  subetancei,  to  the  injarj  of  the  owner  below.  Tliis  was  ia 
kccordance  with  the  sound  doctrine  of  the  common  law,  as  declared  in  Aldred's  Cite, 
8  Co.  67,  b.  prohibiting  acts  creating  a  nuisance  to  one's  neighbor.  [Wlieatle;  ». 
Chriiman,  21  Penn.  '208 ;  Carhart  v.  Auhum  G.  L.  Co.,  22  Barb.  207] 

Bo,  again,  in  Arnold  v.  Foot,  12  Wenci,  830,  where  a  spring  of  water  rites  In  the 
buid  of  A.,  and  runs  a  stream  to  the  land  of  B.,  it  wai  held  that  A.  has  nn  riglit  to 
dlrert  the  stream  from  its  natural  channel,  though  it  be  not  more  than  sufflcient  for 
his  domestic  nsra,  and  for  the  irrigation  of  liis  land.  He  may  use  it  for  domeetic 
niCB,  and  fnr  hi!<  cattle,  but  not  to  irrigate  his  lanil,  if  that  would  exhaust  the  running 
■tream.  Brown  "Best.  1  Wilson,  1 74,  >.  P. ;  Smith  c.  AdRms,6  Paige,  435.  a.  p.  The 
owner  may  dig  a  well  on  any  part  of  his  own  land,  chough  he  therehj-  (timiniehet  the 
water  in  his  neighbor's  well,  in  the  absence  of  grant,  or  adrerae  iwer,  or  ntatice, 
GieeDleaf  v.  FrancU,  18  Tick.  117. 

than  iDrlace   draioage  oocwloned    ly  Gfllelt  ■'■JohnsDn,80  Conn.  180;  Boyts. 

«tTHTdiDai7   causes;    it   ia   a   nreaiD  Ilodnon,  27  Wis.  669;  Rawatron  c.  Ta;- 

wtMtfjr  Sowing  in  a  definite  channel  with  ler,  tuprv ,-  Broadbent  v.  Ramsbotham,  U 

banks.    Ballt  maybeamallBiidlhefkw  Gxch.    602;    {Palmer    «.    Waddetl,   SI 

■ot  constant    Lnther  o.   WinnisiDimet  Kana.  862 ;  Gibhs  b  Williams,  S&  Kana, 

Cto.,BCn»h.  171,  174;  A*ie7n.Wok»lt,  SHj  Biwkley  b.  Wilcox,  86  M.  Y  140] 
11  Onh.  192;   Bowlsb^r.  B|WM-,avn; 
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lays  down  the  rule  very  strictly,  that  the  owner  of  the  upper 
stream  must  not  raise  the  water  by  dams,  so  as  to  make  it 
fall  with  more  abundance  and  rapidity  than  it  would  naturally 
do,  and  injure  the  proprietor  below.  (6)  But  this  rule  must  not 
be  construed  literally,  for  that  would  be  to  deny  all  valuable  use 
of  the  water  to  the  riparian  proprietors.  It  must  be  subjected 
to  the  qualifications  which  have  been  mentioned,  otherwise  rivers 
and  streams  of  water  would  become  utterly  useless,  either  for 
msnufacturing  or  agricnltural  purposes.  The  just  and  equitable 
principle  is  given  in  the  Roman  law  :  i^  enim  debere  quern  meli- 
orem  agrum  tuumfacere  ne  vicini  dtterioremfaeiat.  (c) 

(8.)  Eaiemtntt  acquired  and  lott  by  Pretcription.  —  1. 
{Water.')  —  This  natural  right  to  the  use  of  wattrt,  na  ru  inci- 
dent or  particular  easement  to  the  land,  may  be  abridged,  or 
enlarged,  or  modified,  by  grant  or  prescription,  (d)  Though  a 
stream  be  diminished  in  quantity,  or  corrupted  in  quality,  by 
means  of  the  exercise  of  certain  trades,  yet  if  the  occupation  of 
the  party  so  taking  or  using  it  has  existed  for  xo  long  a  time  as 
to  raise  the  presumption  of  a  grant,  and  which  presumption  is 
the  fonndation  of  title  by  prescription,  the  other  party  whose 
land  is  below  must  take  the  stream  subject  to  such  adverse  right ; 
and  twenty  years'  exclusive  enjoyment  of  the  water  in  any  par- 
ticular manner,  affords,  according  to  the  English  law,  and  the 
law  of  New  York,  Massachusetts,  and  several  other  states, 

*  443    presumption  of  such  a  grant,  (e)     But  nothing  short  *  of 

(ft)  Trutf  du  Contral  de  Soci^t^,  lecond  App.  n.  S3S. 

(e)  The  Code  Nspolens,  n.  MO,  B41,  648,  644,  and  tlie  Civil  Code  of  Loniiiaiu, 
art.  056,  657,  nMbliah  thetame  jiut  ralej  in  llieuie  of  running  natera.  So,  in  North 
Carolinii,Miuouri,ftc.,  theregolatlontof  grfit  mlll**nd  mill  daitiiii  draned  a  m^tcr 
of  puldic  concern,  and  Bnbjeet  to  lUtute  preMriptiorw.  Revi*ed  Ststutei  of  Miaaonri, 
1BS&  i  R.  S.  Nortli  Carolina,  c.  74. 

{d)  Pretcrlptlni  ia  a  title  acquired  br  poaaeation  had  daring  the  time,  and  in  the 
antnner  fixed  hj  law.    Co.  Lite  118,  b. 

((]  The  time  of  limitation  varies  in  particular  itarea.  Thni,  in  Connecticut  and 
Vermont,  tlie  term  of  prMcription  it  flfleen  yean,  and  in  Soatli  Carolina  live  feais. 
Manning  p.  Smith,  6  Conn.  389;  Martin  it.  Bigelow,  S  Aiken,  184;  Anderwin  a. 
Gilbert,  1  Baf ,  876.  But  the  law  in  BoDtli  Carolina  on  the  aubject  of  prttcripiion  don 
not  aeem  to  take  it*  rale  from  the  Act  of  Ltmlutioni  of  ITI^  fyr  in  Sims  r.  Davia, 
1  Cheevea,  Law  &  Eq.  3,  It  wa*  declared  or  aaaomed  aa  aetded  law,  that  twenty  Tear* 
of  en]o;inent  of  a  way  over  annther*!  land  waa  preanmptive  evidence  <A  right.  Rren 
arightof  wayoveTtheunencloted  landaof  another  may  be  acquired  h;  twenty  yean' 
enjoyment  thereof,  under  an  aaaertloo  of  right  by  the  one  party,  or  admittion*  thereof 
by  tiie  other.    In  LoBialama,  the  Uma  o(  preecription  variet  according  to  the  aahjecl^ 
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a  contract,  or  of  snch  a  time  of  enjoymflnt  of  water  diverted 
from  the  natural  channel,  or  interrupted  by  dams  or  other  obstruc- 
tions, or  materially  changed  in  its  descent  or  character,  will 
justify  the  owner  aa  against  any  land  owner  above  or  lower  down 
the  stream,  to  whom  suoh  ahemtions  are  injarious.  In  the 
character  of  riparian  propiietors,  persons  are  entitled  to  the 
natural  flow  of  the  stream  without  diminution  to  their  injury,  and 
to  them  may  be  applied  the  observation  of  Whttlook,  J.,  in  Shur^/ 
V.  Piggot  (a)  that  a  watercourse  begins  ex  jure  natura,  and  having 
taken  a  course  naturally,  it  cannot  he  diverted.  But,  on  the 
other  hand,  the  owners  of  artificial  works  may  acquire  lights  l>y 
actual  appropriation,  as  against  the  riparian  proprietor,  and  the 
extent  of  the  right  is  to  be  measured  by  the  extent  of  the  appro- 
priation, and  the.  use  of  the  water  for  a  period  requi^iite  to  estab- 
lish a  conclusive  presumption  of  right.  In  such  a  case,  the 
natural  right  oE  the  riparian  proprietor  becomes  subservient  to  tlia 
acquired  right  of  the  maniifanturer.  (&)  The  general  and  estab- 
lished doctrine  is,  that  an  exclusive  enjoyment  of  water,  or  ol 

fmm  thrae  to  thirtj  year*.  CitU  Code,  trt.  34S5-347fl.  But  I  prefunm  thitt  gpner- 
allj,  in  thli  country,  we  follow  the  Engiiih  time  of  pr««criplion.  It  wat  (o  undentoml 
b;  Ch.  J.  Parker,  in  Qiiretty  e.  Belhune,  14  Mati.  49,  and  m  Gllnian  d.  Tiiton,  6  N.  H. 
281,  and  by  Chancellor  Troom,  in  Shrere  u.  VuorlicM,  in  2  Green  (N.  J.),'J&  In 
Louiaiana,  the  right  of  drip  is  acquired  b;  preicrlption,  on  an  enjoyment  of  len  yenn 
withoat  complainL  Vincent  r.  Micliel,  T  La,  52.  In  Penniylvanla,  the  time  rMjuliita 
to  defeat  the  right  to  an  incorporeal  hereilitanient,  by  nonuier,  i«  twen^^one  yvara. 
Dyerc.  Dupui.S  Wharton,  6S4.  The  Engl iih  itatuie  or2  ami  3  Wm.  IV.  a.  71,  mm- 
monly  called  the  Preicriplion  Act,  ettabliilie*  the  preicription  of  twenty  year*  arltlng 
fnmi  the  nninlerrupled  enjoyment  of  a  way,  or  watercounc,  or  light.  Ha  a  Itffnl  bar' 
and  In  thia  reipect  the  ilatule  aeemi  to  be  declaratory  of  the  precxiiting  law,  aridng, 
however,  from  a  preiumption  to  be  drawn  by  the  Jury.  But  this  italuia  it  llnblv  to 
Om  reproach  of  being  careleuly  and  obscurely  drawn.  But  Gale  fc  Wliatluy  on  I>Ui«- 
menu,  07,  123.  The  itatate  further  declares,  that  an  interruption  of  ths  uig  nf  iin 
•MMoenl,  acquieiced  in  for  a  year,  with  nntice  thereof,  and  nf  the  authority  under 
which  it  ia  maile,  will  prevent  a  right  from  being  acquired.  It  doei  not  apply  lu  IIm 
•xUngoiibmenl  of  an  eatement  already  acqnired. 

(B)  3  Bulst  339. 

(ft)  Brownv.  Beit.  1  Will.  174:  Bealey  p.  Shaw.OEast.  208;  Tyler  p.  Wllkltiaon, 
4  Haaon,  S97 ;  Hatch  e.  Dwight.  17  Hasa.  289.  The  law  ot  walercnurMi,  w1ji>ilirr 
natBral  or  artiflcial,  is  the  same ;  and  the  uninterrupted  flow  ol  water  tor  twenty 
yean  through  an  artiflcial  canal  will  establish  a  right  through  an  adil  arllfli^lnlly 
made  for  draining  a  mine,  and  oaed  (or  a  brewery  lielow  f<.r  twemy  yean  after  Ilia 
working  had  ceased,  and  tlie  mine  conld  not  afterwards  be  so  workuil  aa  to  pollute  II. 
lfagi>ri>.  Oiadwick,  11  Ad.  ftEI.  GTl;  [White  p.  Chapin,  12  Allen  Clfl;  ■.o.l>7  Mass. 
101;  SutchBe  n.  Booth,  9  Jor  w.  a.  1037;  Gaved  e.  Martyn,  Itt  C,  B.  h.  i.  TlUi 
Inmey  v.  Siocker,  L  R  1  Cb.  306;  Nottall  t.  Bracvwell,  L.  U.  2  Ki.  1.| 
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light,  or  of  any  other  easement,  in  any  particular  way,  for  twen^ 
years,  or  for  such  other  period  less  than  twenty  years,  which  in 
any  particular  state  is  the  established  period  of  limitation,  (c)  and 
enjoyed  without  interruption,  becomes  an  adverse  enjoyment  suffi- 
cient to  raise  a  presumption  of  title  as  against  a  ngbt  in  any  other 

person,  which  might  have  been,  but  was  not  asserted,  (i) 
*443    'The  right  is  confined  to  the  extent  and  the  mode  of 

enjoyment,  during  the  twenty  years.  All  that  the  law 
requires  is,  that  the  mode  or  manner  of  using  the  water  should 
not  be  materially  varied,  to  the  prejudice  of  other  owners;  and 
the  proprietor  is  not  bound  to  use  the  water  in  Ibe  same  precise 
manner,  or  to  apply  it  to  the  same  mill,  for  such  a  construction  of 
the  rule  would  stop  all  improvements  in  machinery,  (a)  He  ii 
only  not  to  vary  the  enjoyment  to  the  prejudice  of  his  neighbor. 
He  may,  by  bis  erections  and  dams,  increase  the  quantity  of  the 
water  appropriated,  or  increase  the  velocity  of  the  current  below, 
pi-ovided  no  material  injury  be  produced  to  the  land  or  works  of 
the  occupant  of  the  stream  below  bim,  or  to  his  enjoyment  of 
them.     This  presumption  of  title,  founded  on  that  enjoyment,  is 

equally  well  established  in  the  English  (&)  and  American 

•  444   law.  (<7>     To  render  •  the  enjoyment  of  any  easement  for 

(c)  State  V.  WilkliuoD,2  Vt  460;  Catlib«rt  v.  Lawton,  8  M'Cord,  194;  BoUtw 
ICCo.  n.  NeponaetM.  Co.,  ISl'iok.  241.  See  abo  p.  448.  n.  (b),  (c).  tenUuDtlie 
prescribed  term  of  limitation  may,  under  circnintlance*,  raise  tlie  prestunption  of  tbe 
dedication  ol  land  to  tlie  publiu  use.  State  v.  Cailin,  3  Vl  &30.  So,  tlie  cxclnui* 
•njoynwnt  of  an  easement,  as  a  right  of  way,  for  a  less  period  tlian  twenlj  jc*n 
may  fcrm  an  eqniVible  estoppel  to  the  claim  of  another  penon,  who  hai,  by  poiitin 
acts  of  acquiescence,  encouraged  an  innocent  purcliaser  to  buy  the  land  to  which  tlw 
easement  waa  apparleiisnt.    Lewis  v.  Cantun,  0  Wharton,  IBS. 

(if)  Shaw  D.  Crawfonl,  10  Julins.  238;  Bealey  v.  Sluw,  S  Sait,  214;  Johns  & 
Ble*ens,  8  Vt.  316.  No  time  short  uf  twenty  years  will  legalize  a  noiasnce;  and  it 
is  no  defence  to  an  aclion  on  the  case  far  a  nuisance,  in  carrying  on  the  buainea  of  • 
tdllon  cliandler,  that  the  defendant  had  carried  on  a  noxious  and  offensire  trade fof 
three  or  even  ten  years  before  the  plaintiff  became  possessed  of  his  preoiiaec  BG» 
r.  Hall,  4  Bing.  |N.  C.J  183. 

(a)  Palmer  v.  Rebblcwhaite,  2  Show,  250. 

lb)  Lewis  V.  Price,  Eap.  Dig.  636 ;  Bradburj'  v.  Orinsell,  2  Saund.  ITS,  a ;  Brown 
r.  Beat,l  Wils.  174;  Baaley  ».  Sliaw,  6  East,  208 ;  Balston  r.  Bensted,  1  Camp.  401; 
Saunders  v.  Newman,  1  B.  &  Aid.  268 ;  Barker  r.  Rbhardson,  4  id.  578;  Cross  c 
Lewis,  2  B.  4  C.  GHO  ;  Williams  e.  Murland,  ih.  1)10;  LireU  n.  Wilson,  3  Bing.  IIG; 
Gray  v.  Bond.  2  Brod.  &  B.  Oti7 ;  Wright  v.  Howard,  1  Sim.  4  Stu.  100 ;  Honn  >■ 
IIUl,  8  B.  4  Ad.  304. 

(e)  Hasardc  Robinson,  3  Mason, 272;  Gayetty  ii.BethuDe,14Maas.4&;  BoOtau 
t.  Savage,  15  id.  132;  Sherwood  v.  Burr,  4  Day,  244;  Ingraham  p.  Hatchiasom 
»  Conn.  684 ;  Stiles  v.  Hooker,  T  Cowen,  266 ;  Campbell  a.  Smith,  S  Haiti.  ISO;  Ooopct 
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twenty  years  a  presumption  jurU  et  de  jure,  or  conclusive 
evidence  of  right,  it  must  have  been  continued,  uninterrupted, 
or  paciSc,  and  adverse,  Uiat  is,  under  a  claim  of  right,  with  the 

V.  Smith,  e  Serg  &  R.  26 :  Strickler  e.  Todd,  10  id.  68 ;  Tyler  d.  WjIIUiuod,  4  Huon, 
307;  Belknap  d.  Trimble,  S  Paige,  677.  In  Mattachuietu,  the  ociminon.law  reniedj 
ftgtiinat  a  mill  owner  for  overflowing  anoclier'i  Unit  it  takeu  away,  and  ■  ipeuial  and 
moie  [imited  remcdf  tubatitated.  The  proviiicisl  aUtute  of  1713  allowed  the  dama 
of  com  and  law  mills  to  itand,  though  tlie^  iliould  c&dk  the  land  of  othera  to  be 
oversowed,  and  tlie  injured  parly  wai,  by  a  parlicnlar  proceu,  to  have  an  annual 
compentation  in  damage*  aueued  by  a  jury.  Hilli,  in  the  in&ncy  of  tlie  country, 
wora  public  euemenls,  and  required  marked  encouragement.  But  thi«  ataiute  irat 
•nbaiantially.  and  Ch.  J.  Parker  thinki,  incautioiuly.  renewed  in  1796,  vrlien  the 
neceuity  of  tuoh  enuiunigement  to  mill  ereciiona  had  teamed,  and  lands  liad  generally 
risen  ill  value.  Scowell  c.  Flagg.  11  Mat*  354,  The  Hanacliusetia  Bevised  Sututei 
of  183S,  p.  676,  continued  in  i>uligCance  tlie  Colony  Act,  with  equitable  and  carefal 
Kgulation*.  Bat  the  ex<:eptio<ia1)1e  principle  of  the  act  is,  that  it  alloirs  the  land 
above  the  mill  to  be  overflowed,  in  the  flrsl  inilance,  at  the  pleasure  of  [lie  mill  owner, 
and  leave*  the  injured  party  to  leek  liis  compensation  subsequently.  There  are  siDii- 
lar  BtatDte  provisions  in  the  states  of  Maine,  Khode  Island,  and  Virginia ;  and  they 
appear,  said  the  Ch.  Justice,  to  be  material  and  unjusliflable  abridgments  of  the  com> 
mon.law  right  to  the  enjoyment  of  property.  The  eiatute  of  Massachntetis,  of  1713, 
and  whiuh  was  continued  in  Maine,  under  the  moditJed  statutesof  1821  and  1S24,  wa« 
deemed  so  inequitable  and  oppressive  to  the  ovrnen  of  lands  overflowed,  that  in  1838 
a  bill  was  prepared  by  one,  and  lubroitted  to  another  legislature  in  the  Slate  of  Maine, 
for  repealing  Che  acts  on  ttie  subject,  so  as  to  leave  rights  and  remedies  as  lo  overflow* 
lug  lands  by  mills  to  the  operation  of  the  common  law,  as  is  the  cose  in  most  of  th« 
otiier  states.  In  Virginia,  tlie  statute  regulations  concerning  the  use  of  ranning 
streams,  and  the  erection  of  mill  dams,  provides,  thai  it  a  person  owning  land  on  both 
aides  of  a  stream  wishes  to  build  a  dam,  he  may  apply  at  once,  without  notice  to  the 
owners  of  the  Und  above  and  lielow,  for  a  writ  oif  q«od  danmua.  The  jury  summoned 
mder  that  writ  are  lo  examine  the  lands  above  and  below  belonging  to  others,  and 
declare  the  damage^  that  would  arise  to  the  several  proprietors,  who  are  then  to  b« 
aummoned.  and  the  court  determines  wliether,  under  all  cfrcumslancea.  leave  ought 
to  be  given  to  build  the  dam.  If  given,  ihe  party  applying  is  laid  under  certain  cotb- 
ditions  for  preventing  tlie  obstruction  of  the  passage  for  flili  and  ordinary  navigation, 
and  convenient  crossing  of  the  waterconrse,  as  should  seem  meet.  The  applicant, 
upon  paying  tlie  damage*  assessed  to  the  parties  entitled,  may  proceed  to  erect  hia 
mill  anil  dam.  2  Revised  Code,  c,  886;  Cieoahaw  n.  Slate  River  Company,  6  Rand. 
215.  Tlierei*  a  similar  provision.  If  aperaon,  desirous  to  build  a  mill,  owns  the  land 
oiily  on  one  tide  of  the  stream.  1  Revised  Code  of  Virginia.  277 ;  Revised  Code  of 
MKSissippt,  18:21,  p  336,  There  are  statute  proviiloaa  of  a  similar  nature  In  Illinois, 
North  Carolina,  Alabama,  Ac,,  relative  to  the  erection  of  mills  and  dams  affecting 
oilier  riparian  ownera.  Revised  Lawa  of  Illinola,  ed,  1B33;  1  K.  C.  Reviseil  Statntea, 
IKIT,  p.  420 :  Aiken's  Ain.  Dig.  2d  ed.  826.  And  in  Indiana,  tlie  act  of  1831  decUree 
minute  regulations  respecting  grist  mills  and  milieu.  So  in  Pennsylvania,  by  siainie 
of  Mari'li  23, 1803,  the  owners  of  lands  ai^oining  navlftable  streams  of  water,  except 
the  riven  Delaware,  Lehigh,  and  Schuylkill,  may  erect  dams  for  mills  and  other 
waterworks,  and  use  the  requisite  water  therefor,  provided  they  do  not  olwtruct  or 
hnpede  the  navigation  of  the  stream,  or  prevent  the  fish  from  passing  ap  the  ntnw. 
ITodd  B.  Aiutin,  84  Conn.  78.) 
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implied  acquiescence  of  the  owner,  (a)  The  time  of  enjoyment 
requisite  for  the  prescription  is  deemed  to  be  uninterrupted,  when 
it  is  continued  from  ancetitor  to  heir,  und  from  seller  to  buyer. 

It  must  be  a  lawful  continuation  from  one  person  to  another, 
•445    and  any  "interruption  of  the  enjoyment  by  an  adverse 

claiiu  and  possessiou  destroys  the  prescription,  (a)  ' 

(a)  Brftclati,  lib.  2,c.28,ieo.  1;  ib.  lib.  4,  c.  3S,  tec.  1 ;  Co.  LiU.  U8,b:  Code  Na- 
poleon, itL  222U :  Sargeni  y  BMlUrd,  9  Fick.  2&1 :  Itovlnntl  v.  Wolfe,  1  Bailey  (S.  C  ). 
M ;  Coming  r.  Gould,  IQ  Wend.  631 ;  CoiTin  ».  Bumetc.  IT  Wend.  BSi-   [See  «41>.  n.  1.) 

(a)  Init.  Jiutin.  lib.  2,  liL  6,  lec.  7,  8;  Ssrgenl  v.  Ballard,  tapra. 

■  EaKmali  bg  Prarrirtim.  —  An  inlc^  S7G ;  [H*naon  v.  HcOae,  42  Cal.  908,  s.  r. 

mptioa  or  the  eiuoyment  befare  a  rigtit  The  ui«r  mnat  be  nnlnteirupted.     B«n7 

Ii  acquired   deetroja   the  effect  of  the  v.  Lowry.  tt  Ir.  R.  C.  1,488.    Bat  tb» 

previou*  nttr.    I'ollard  u.  Batnei,  2  Cuih,  interruption  miul  be  acquiesced  in  for  a 

191 ;  /»</,  450.     Sucli  Is  tiie  pulling  down  year  to  be  a  bar  under  tlie  Engliali  mi;t. 

lA  a  temporary  dam  which  caused  oertain  Glover  c.  Coleman,  10  L.  R.  C.  I*-  106.] 

land  to  be  flowed,  although  only  done  to  It  weiiii  clear  on  principle  thmt   to 

make  way  for  a  permanent  one.     Branch  obtain  a  right  by  preacription   the   ub« 

V.  Dnane,  IS  Conn  233>     See  Carlisle  e.  ahoutdbeaaof  right  againat  all  the  world. 

Cooper.  4  C.  E.  Green  IN.  J.|,  256;  a.  c.  inaamuch  as  the  right   wtien    obtained 

6  id.  576.   Bat  when  a  dam  ii  a  permanent  binds  llie  Tee.     Bright  v.  Walker,  1  Or. 

itructQre,keptintuchrepairaaiirniiiired  M.  &  R.  Ull,  '221 ;  Ausc.  Jar  lect.  40,  8d 

for  its  economical  use,  a  rifiht  may  be  ed.  837,  838.    See  lect.  W,  ib. 

gained  to  keep  tlie  water  up  to  Its  ordi-  The  eitinyment  must  be  witli  the  to- 

narj  height,  altliough  it  has  not  been  quieaceoce  crT  ihe  ^wner;  so  that  no  right 

kept  up  to  tlint  height  constantly.    Car-  is  gained  if  the  use  liaa  not  been  viaible  or 

lisle  v  Cooper,  iHpYi  ,■  Winnlpiaeogee  Co.  known.     Hennefln  d.   Blake,  lOi  Mass. 

v.  Young,  40  N.  H.  420.  297;  Carbrey   i>.   WilJia,  7   Allen,   SaS; 

The  user  muat  be  advefve,  Banwt  v.  Smith  r.  Miller,  11  Gny,  146;  Napier  ■. 

Haynea,  t3Gniy,188;  (Bewley  n.  Atkin-  Bulwinkle,  &  Rich.  311.  324;  Chadwick 

•on,  IS  Ch.  D.  28S;   Harral  u.  Leverty,  t>.  Tmwer,  S  Bing.  N.  C.  1.   Bntilfiiible. 

CO   Conn.   48;    Boyden    v.   Aclienbach,  knowledge    may  be   pretnmed   witliotit 

86  N.  a  397;  I  as  an  unexplained  user  proor.    Petrin   v.   Owfleia,   87  VL  3D4, 

at  twenty  jean  is  presmmed  to  be.  Ham-  311.    OtlwrwiM,  It  teems,  if  the  alleged 

nmnd  o.  Zehner,  21  M.  Y.  118;  Polly  r.  aertient   owner   and    his    agenu    h«*e 

M'Call,  87   Ala.  SO;   Blake   v.  Ermtt,  been   absent  and   ignorant   durfi^   tb» 

1  Allen,  248;  |Coxr.  Forrest,  60  Hd.  74;]  whole   time.     Bright   r.  Walker,  1   Cr.. 

soofonewhichbegunnnderenoralgiftM  M.  i  R.  Sll,  219.     So  no  right   is   ae~ 

iHstingtiishedrroinaiperellcenw.  Stearns  qoired   as  against  a  Innatic,   Edaon    *. 

>.Janes,12A11er<,682;Arfaucklet>.Ward.  Hunsell,   10  Allen,   667;   m.  fimi  cocrrt, 

S9  Vl.  43  i  Miller  b.  Gwlock,  8  Barb.  153.  McGregor  o.   Wait,  10  Gray,  72 ;  or  • 

But  not  so  of  the  use  of  the  whole  water  minor,  Watkini  >.  Peck,  18  S.  H.  360.  i^ 

power  by  means  of  a  dam,  as  against  the  As  to  what  interference  with  such  eas» 

oppMlte  owner,  while  he  hiM  no  occasion  ments  is  actionable,  see  44S,  n.  1.     Aa  to 

to  tise  the  water.  Pratts.I«maon,3  Allen,  abandonment,  •ee440,  n.  1. 

x>  Under  the  RngUsh  Act  k  vm  fbr  as  against  a  lessee  for  years,  and  the  right 

forty  yean  will  esUbllih  ft  liglit  of  way  of  way  will  iilso  be  abeolnte  ajctint  ttM 
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The  cases  usaally  eay,  that  this  right,  SGqnirad  by  twenty 
years'  undisturbed  and  uninterrupted  enjoyment  of  an  easement, 
is  founded  on  the  presumption  of  a  grant  or  release  ;  and  if  so, 
it  is  not  an  absolute  title,  but  one  that  is  liable  to  be  rebutted  by 
circumstances,  and  is  to  stand  good  until  the  presumption  of  title  - 
be  fully  and  fairly  destroyed.  This  was  the  doctrine  bo  late  as  the 
cases  of  Campbell  v.  Wilton,  (6)  and  of  Livett  v,  WUton,  (c)  and  it 
is  the  prevalent  language  in  the  books,  English  and  American,  (J) 
But  some  of  the  later  English  authoiities  seem  to  give  to  this  pre- 
sumption the  most  unshaken  stability,  and  they  say  it  is  conclusive 
evidence  of  title.  In  Ti/ler  v.  Wilkingon,  (<)  where  the  whole  law 
on  the  subject  is  stated  with  learning,  precision,  and  force,  the 
presumption  is  even  made  to  be  one  jurit  et  de  jure^  and  to  go 
to  the  extinguishment  of  the  right  in  various  ways,  as  well  as  by 
grant.  The  operation  of  the  presumption,  founded  ou  the  fact 
of  the  uninterrupted  enjoyment  of  tha  easement  for  twenty 
years,  is  said  to  exist,  notwithstanding  persopal  disabilities  of 
particular  proprietors  might  have  inCervenefl,  and  where,  in 
the  ordinary  course  of  proceedings,  grants  would  not  be  pre- 
sumed. (/) 

The  nature  and  extent  of  the  right  acquired  by  prior  occu- 
pancy of  a  running  stream  becomes  frequently  an  important  and 
vexatious  question  between  different  riparian  proprietors. 
•  If  I  am  the  first  person  who  applies  the  water  of  a  run-  *  446 
ning  stream  to  the  purpose  of  irrigation,  or  of  a  mill,  I 
cannot  afterwards  be  lawfully  disturbed  in  any  esseutial  degree, 
in  the  exercise  of  my  right,  though  I  may  not  have  enjoyed  it  for 
twenty  yeai-s,  provided  the  water  be  used  by  me  in  such  a  reason- 
able manner  as  not  to  divert  the  natural  course  of  the  stream  from 
the  lands  below,  or  essentially  to  destroy  the  same  use  of  it  as  it 

lb)  3  Fjut,  2M.  (c)  3  Btnf .  116. 

{(/)  A  picit  of  m  eaiement  ei^ed  for  twenty  yean  under  the  •totnte  of  2  and  8 
WiUinm  IV.,  must  itate  that  the  eDjoyment  was  had  w  {r*  right  H<^ord  o.  Hukm- 
ton,  5  Q.  B.  684. 

(e}  tMnion,39T. 

(/)  I4o  prewjription  can  pve  a  t!tt«  to  land  af  which  m<n«  certain  eridenc*  lottj 
be  liad.  It  only  applie*  to  Incarporval  her«diutnienti,  or  for  what  lie*  in  inwit. 
Wilkinfon  e.  Proud,  11  M.  &  W.a3;  [Carljon  ».  Loierlnic.l  H.  &N,7S1,7B8;  FenU 
B.  Brown,  3  Barb.  106 ;  CBldwell  v.  Copeland,  S7  Penn.  427,  481.) 

Rvenioner.iuiteuilefeAledbyhtniwfthin     lease.    Brggan  p.  H'Donald,  3  L.  B.  Jr. 
three  years  afier  the  tenuuiatioD  of  the    HOj  Fabej  o.  Dwyer,  4  L.  R.  b.  271. 
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nstarftlly  flowed  over  the  lands  of  the  proprietors  abore 
•  447    and  below  me.  (a)     Prior  occupancy  short  of  •  the  statute 

term  of  prescription,  and  without  consent  or  grant,  will  not 
confer  any  exclusive  right,  as  between  different  riparian  pro- 
prietoi?,  to  the  use  of  a  running  stream,  (a)  If,  however,  the 
prior  occupant  has  enjoyed  the  use  of  water  in  any  particular 
mode  for  twenty  years,  so  as  to  have  acquired  a  title  by  prescrip- 
tion, he  is,  in  that  caiie,  entitled  to  remain  undisturbed  in  bis 
possession,  in  the  mode  and  to  the  extent  commensurate  with  the 
right  as  it  has  been  acquired  and  defined  by  enjoyment,  (i) 
But  if  the  prior  use  of  the  stream  should  have  been  materially 
altered  within  the  twenty  years,  to  the  injujy  or  annoyance  of 
any  adjoining  occupant,  who  had,  in  the  mean  time,  possessed 

liimself  of  the  use  of  the  water,  the  title  by  prescrip- 
•448    tioii  would  be  wanting  as  to  such  *  alterations,  and  they 

would  be  unlawful,  and,  consequently,  a  ground  of 
action,  (a) 

2.  (^Light.")  —  Tlie  elements  of  air  and  light  are  rights  or  inci- 
dents attached  to  the  enjoyment  of  real  estate,  and  the  law  gives 
weight  and  effect  to  the  first  appropriation  of  them.    They  may 

|al  PUtt  V.  Johnion,  16  John*.  2\S.  Id  Hatch  n.  Dnight,  17  Mua.  289.  the  Ch  J. 
wenl  beyond  tlie  doctnne  in  the  text,  for  he  Mid,  thai  tiK  Hrit  occupant  of  s  mill  ■!(«, 
1)/  erecting  a  dam  and  mill,  had  a  right  to  water  lufflcient  to  vork  hU  whe^i,  e'en 
If  it  slioald  render  uwleu  the  privilege  of  any  one  aboTe  or  below  upon  the  aama 
■tream.  If  the  right  of  prior  occupancy,  in  t)ie  case  stated,  did  nnt  go  (litu  far,  th« 
water  privilege  would  aeem  to  be  rendered  wholly  uselen  for  mill  purpoeei  to  «U 
partiet  A  more  limited  rule  wai  laid  down  in  Martin  n.  Bigelow,  2  Aiken,  184;  for 
It  waa  there  held  that  a  OMre  prior  occupancy  of  a  running  atream  by  a  milt  did  not 
prevent  anotlier  peraon  from  naing  the  nnie  water  above,  on  the  aame  stream,  la  a 
prudent  way,  unjeis  the  mill  below  bad  been  erected,  and  the  water  used  tor  it  mora 
than  Sfleeii  years,  being  the  period  of  limitation.  The  court  said,  tlut  the  commcm 
law  on  Ibis  point  was  not  applicable  In  Vermont,  aa  it  would  go  to  allow  tlie  per«oa 
trtio  erected  the  first  mill  on  a  smalt  itrcam  to  control  and  defeat  alt  mill  privileges 
on  the  same  itream  above  him.  So,  in  Amhouy  v.  Laphani,  6  Pick,  176,  it  w««  de- 
clared that  the  owner  of  land  through  whicli  a  natural  stream  flows  may  nae  it  for 
watering  hii  cattle  or  irrigating  hi)  land,  but  lie  muaC  use  it  in  the  latter  way  m  as  t» 
do  (he  least  possible  injarj  to  bis  neightior  below,  and  he  muat  retnra  tlie  aiirplBa 
Into  the  natural  channel. 

(ft)  Tyler  b.  Wilkinson,  4  Mason,  401, 402. 

\b)  Saunders  d.  Newman,  1  B.  &  Aid.  263i  Van  Bergen  v.  Van  Bergen,  3  JobM. 
Ch.  982 ;  Sherwood  b.  Burr,  4  D(iy,  21*. 

(a)  Goodrich  v.  Knnpp,  MB.  i»s^,  de(nd«d  tn  tlie  Supreme  Court  of  New  York 
1S3S.     [The  same  principle  applie*  to  aeli  subatantially  in  ex<;e««  of  preacriplire 
rights  already  acquired.    Crtwsley  v.  Liglitowler,  L.  R.  a  Ch.  478 ;  Shrewabnry  n. 
Blown,  26  Vi.  197-1 
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bfl  olaased  under  the  bead  of  incorporeal  hereditaments,  and  the 
Roman  law  conaideied  things  of  thia  kind,  consisting  in  riglibt 
and  privileges,  as  re*  incorparalea.  (b)  If  I  build  my  house  close 
to  my  neighbor's  wall,  I  cainiot  compel  him  to  demolish  it,  though 
it  may  obstruct  my  light,  for  the  first  occupancy  is  in  him.  Un 
the  other  hand,  the  owner  of  a  house  will  be  restrained  by  injunc- 
tion, and  be  liable  to  an  action  upon  the  case,  if  he  makes  any 
erections  or  improvements  so  as  to  obstruct  the  ancient  lights  of 
an  adjoining  house.  The  lights  must  be  ancient  to  entitle  them 
to  this  special  protecUon  :  and  it  would  seem,  from  the  opimon 
of  the  judges  in  Buri/  v.  JPope,  (c)  that  lights  of  thirty  or  forty 
years'  standing  were  not  deemed  ancient  within  the  purview  of 
the  old  rule  on  tlie  subject.  There  was  no  doubt,  as  early  as  the 
English  revolution,  that  window  lights,  which  had  become  estab- 
li^ied  by  the  legal  time  of  prescnptioti,  were  entitled  to  be  pro- 
tected against  obstructions,  {d)  Ih  modern  times  the  period  of 
prescription  or  limitation  has  been  shortened,  and  the  uninter- 
rupted and  exclusive  enjoyment  of  window  lights  for  twenty 
years  has  been  held  to  be  sufficient  to  raise  a  presumption  of  title 
to  the  unobstructed  enjoyment  of  that  protection,  (e)  In  Daniel 
V,  North,  {/)  it  was  considered  as  settled  law,  that  twenty  years' 
quiet  and  uninterrupted  possession  of  window  lights  was  sufficient 
ground  for  a  jury  to  presume  a  grant  or  covenant,  provided  there 
was  evidence  that  the  owner  or  landlord  (and  not  the  tenant 
merely)  of  the  opposite  premises  had  knowledge  during  the 
twenty  years  of  the  fact.  The  right  so  acquired  is  not  absolute, 
but  prima  facie  evidence  only  of  light,  and  it  is  liable  to  be 
rebutted  and  destroyed  by  proof  to  the  contrary,  and  it  is  like- 
wise subject  to  qua lifi cations.  Thust  ancient  lights  are  entitled 
to  protection  as  such,  in  the  precise  mode,  and  to  the  extent 
enjoyed  during  the  period  which  gave  them  the  claim  to  be 
ancient  lights,  and  no  further,  (jg)     Mnr  can  a  person  sustain  a 

U')  Inat  8,2  [S«e  alio  Towniend  ^.HcDon■[d,2  Kern  381 ;  PUIiburjr  i>.  Hook, 
44  Me   IIH:  402,  n.  1] 

(cj  Oro.  Elii  118. 

(rf J  Viller*  V.  Ball,  1  Show.  7 ;  Palmer  i\  Ftetcher.  1  U*.  122 ;  AldT«d'i  Ciie, 
9  Co  68. 

(<-)  Wilmot.  J  ,  1791,  in  Lewi*  r.  Price,  Bip.  Dig.  080,  2d  ed. ;  a.  c.  Woii.  Saund. 
li.  175,  note  a. i.e.-  Dnrwin  v.  Upton,  Wma. noie, lb. ;  3T.  R.  Ifig,  died  bj  Bailer,  J.i 
BMkk  Siac)',2RuM.121;Mi(Dierv.Hyei«,4B.Uoii.6aD,GQl.  * 

{Ji  II  Eatt.  371- 

Igl  Harun  c  Gable,  1  Camp,  S20. 
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claim  to  an  ancient  window  light,  in  derogation  of  his  own  grant 
of  the  adjoining  ground,  witliout  reservation.  (A) 

Tliis  doctiine  of  ancient  lights,  or,  in  the  language  of  the  writers 
on  the  civil  law,  borrowed  from  the  law  itself,  of  "  servitudes  of 
lights  or  prospect "  attached  to  estates,  is  laid  down  with  great 
precision  in  the  Pandects,  and  in  the  codes  of  those  modem 
nutious  which  have  made  the  civil  law  the  basis  of  their  munici- 
pal law:(i)  and  it  is  evidence  of  much  civilization  and  refine- 
ment in  the  modiBcations  of  property.  But  the  doctrine  is  not 
much  relished  in  thio  country,  owing  to  the  rapid  changes  and 
improvements  in  our  ciUes  and  villages.  A  prescriptive  right, 
springing  up  ander  the  narrow  limitation  in  the  English  law,  to 
prevent  obstructions  to  window  lights,  and  vietrs,  and  prospects, 
or,  on  the  other  hand,  to  protect  a  bouse  or  garden  from  being 
looked  in  upon  by  a  neighbor,  would  affect  essentially  the  value 
of  vacant  lots,  or  of  lot«  with  feeble  and  low  buildings  upon 
them.  (J)  It  was  admitted,  iu  Mahan  v.  Broan,  (t)  that  a  man 
might  open  a  window  iu  bis  own  bouse  overlooking  the  privac/ 
of  B.|  and  unless  the  tight  to  the  window  light  had  been  secured 
by  grant,*  acquiescence,  or  otherwise,  the  only  remedy  for  B. 
would  be  the  erection,  on  his  own  soiL,  of  an  obstruction  oppoaito 
the  offensive  window,  and  in  that  way  shut  out  the  light.'    At 

(A)  Puliuer  d.  Fletclier,  lupm ;  Cox  t>.  Mntthews,  I  Vent  3ST ;  Holt,  C.  J.,  in  Roc- 
well  v,  IV>or,  6  Mod.  ll(l;CrumptoncIli(:lmn<>,i  Friue.ST;  Storr  ».  OJin,  12  Hav. 
157.  Nor  will  tlie  making  irnd  enjoying  window  tighti  Tor  tweniy  yo«r»  coaclnd* 
tlie  adjoining  neiglibor,  and  prevent  liim  from  building  up  againit  iiti:li  light*,  nnleM 
tliere  be  evidence  of  lill  knowledge  nf  tlie  (act  Buffluient  to  presume  a  grant.  A  ten- 
ant in  poiseuion  during  the  time  la  not  luSuieiit  ut  ilielf  lo  mite  llui  pmunipllQii, 
for  lie  might  have  been  indiflerenl  to  the  enuroauhment.  Dnnid  v  Norlli,  11  Ea*t, 
8T2.  By  [he  cuitom  of  tlie  city  ol  London,  a  man  may  build  In  anr  height,  npon 
ancient  founilHtion*,  although  lie  darken*  lii*  neigbbor'i  tight*  thereby,  prorided  all 
the  four  wall*  Irelung  lo  hiin.  A  revenioner  may  recover  tor  olwiruciiDg  andeM 
light*,  to  tlie  injury  o[  liia  reveniouary  intereit  Shadwell  v.  UulcliiDMNi,  3  Can.  A 
P.  816. 

(i)  Vidf  i«pra.  iSH,  note  {a). 

\j  1  The  Engliili  law  doe*  not  reci^nize  a  (orvllude  of  mere  prospect,  except  by 
expreii  grant  or  covenant  Aldred's  Caae,  9  Co.  68 ;  Tiadal,  Cli.  J.  in  feowarden  >. 
Cliing.  Moo.  &  Mai  400. 

ik]  13  Wend.  201. 

1  I^gl^andAii-.  —  in)  In  England  it  b  H.L.  C.290;  12C.  B.it.a,820:  II  GB. 

not  lawful  even  to  obatruct  new  windows  v.  a.  383.    Tliere  it  a  remetly  for  the  oU 

If  it  ciinnot  be  done  withoai  alto  obiirui-l-  tiniction  of  anvfenl  ligliU  both  at  law  and 

ing  ancient  light*     Taplbg  n.  Jones,  11  In  equity,  and  if  ■uchUgbUar^obMmeted, 
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length  the  Supreme  Court  of  New  York,  in  Parker  v.  Foote,  (I) 

went  80  far  as  to  declare  that  the  modern  Euglish  doctrine,  on 

(0  19  Wend.  30a 

Iha  fact  llxtdieowiMThM contributed  to  for  noxious  T«pon  which  Tiaibijr  dimio- 

the  diminutioa  of  light  wiU  not  prevent  itili  tlie  trIuo  ot  tlie  plaintiff'i  property ; 

hii  mainlaining  the  action  or  obtaining  but  wlietlier   a  merely  peraooal  annoy- 

an  injunction  to  whicli  he  would  ollierwiae  ancc  1>  an  actionable  nuisance  Kenu  to 

hare  been  entitled.     Staighc  e.  Bum,  L.  depend  on  tlie  time,  the  place,  and  the 

TLfi  Cli-  ISS;   Tapling  v.  Jonei.  luprai  tradei  carried  on  in   the   neigliboHiood. 

Martin  u.  Heodon,  L.  R.  2  Eq.  42S;  Cal-  St.  Helen's  Smelling  Co.  o.  Tipping,  11 

craft  p.  Tliompson,  16  \7.  It.  3ST  ;  Clarke  II.  L.  C.  &42  ;  s.  c.  4  Beat  &.  S.  G08,  G16. 

V.  Clark,  L.  It.  1  Ch.  IB ;  Yale*  v.  Jack,  Sec  Croisley  v.  LIglitawlcr,  L.  It.  Z  Eq. 

tb.  206.    In  many  American  courts  it  liaa  276, 289 ;  L.  R.  2  Ch.  478,  4S1. 

^>een  denied  that  a  right  to  light  and  air  (c)  It  may  be  remarked  lierv  that  tha 

coulilbe  obtained  by  preacripiion.  Carrig  rule  Iliat  damage  to  be  unlawful  muM  be 

V.  Dee,  14  Gray,  IGS  ;  Paine  v.  Boitoii,  1  substantial  has  been  applied  to  nets  ilune 

Allen,  168 ;  Mullen  d.  Strieker,  19  Ohio  in  tlie  ci\jnyinent  of  a  parly's  own  land, 

St.  136     HaversEick  d.  Sipe,  33  Penn.  St.  but  inlerftring  with  the  support.  Smith 

86B  ;  Cherry  ».  Stein.  1 1  Md.  1 ;  Ward  v.  c.  Tliackerah,  L.  R.  1  C.  P.  064  ;  aatt.  48T, 

Keal,  37  AU.  600 ;  Pierre  «.  Femald,  26  n.  1,  (t) ;  Booomi  v.  Bat-kliouae,  El.,  BL 

He.  4Se ;  Hubbard  v.  Town,  33  Vt.  296.  &  El.  022 ;  I)  11.  L.  C.  503  :  Cliasemore  v. 

See  Napier  n.  Bulwinkle,  6  Rich.  31 1j  Ridiards,  7  II.  L.  C.  34'J,  .^21  or  theflow 

[Turner  v.  Tliompson,  68  Ga   2li8 ;  see  of  water  in  a  stream,  Elliot  r.  FilL-liburf 

ante.  419,  D.l.x^.)     So  in  England  as  to  R.  R.,  10  Cush.  101 ;  a»le,140,n.l.  (<i);or 

wind  for  a  windmill.     Webb  r.  Bird,  ISC  the  ancient  lights  (where,  as  in  Enuland, 

B.  N.  a.  Ml ;  s.  c.  10  C.  B.  m.  a,  268.     [So  tliey  are  allowed  to  be  acquired),  Beadel 

aa  to  uir  for  chimney*.  Bryant  n.  Leferer,  u.  I'erry.L.  R  3  Eq.  466;  Dent  r.  Auction 

4  C.  P.  D.  172  ]  ii  Mnrt  Co.,  L.  R.  2  Eq.  245;  Kelk  v.  I'eai^ 

(6)  With  regard  to  pollutions  of  air,  son,  L.  It.  S  Ch.  809;  [Kino  r.  Rudkin, 

tlie  qoeition  whether  the  pluintiS  comes  0  Ch.  D.  100;  Leech  c.  Schweder,  9  L.R. 

to  a  nuisance  or  the  rcTcrse  is  not  now  Ch.  4t;S ;  Dickinson  c.  Harbntllc,  28  L.  T. 

applied  ai  the  lest  of  his  right  of  action.  18(1] ;  and  otlier  similar  incidents  of  the 

Bliss  V.  Hid],  4   Bing.  N,  C  1B3 ;  e.  a  land  of  another ;   as  ilistiiiguished  from 

6    Scott,  600;   aair,   442   {J);  conceded  direct  trespasses,  or  infmctions  of  right*   . 

on   both  side*    in  Damford   r.  Tumley,  exactly  determined   by  the  wonli   of  a 

t  Beit  it  S.  62,  70,  73-    An  action  lie*  deed  or  covenant,  whicli  are   unlawful 


zi  A*   to   the   rule   for   determining  right  to  light,  providing  new  windows  are 

whether  lights  are  interfered   with,  see  soplneed  that  the  liglit  which  entered  tlie 

City  of  London  Brewery  Co.  p.  Tennant,  old  ones  will  nlan  enter  lliem.    llnrnes  ». 

9  L.  R.  Ch.  212;  Tlieed   e>.  UehenUam.  Ixiach, 4  Q, B.I). 404;  National. £cIn*.Co. 

2  Ch.  D.  105  1  Hackelt  v.  Bais*,  20  L.  It.  v.  Prudential  Asxiirflnce  Co.,  0  Ch.  1>.  757  ; 

Eq.  494 ;  Moore  r.  Hall,  8  Q.  B.  D.  178 ;  Aynsley  u.  Glover,  10  L.  It.  Cli.  283.    A« 

Mackay  V.  Scottish  Widows'  Siieiety,  11  lu  what  burdens  a  parchaser  will  be  held 

Ir.  It.  Eq.  Ml.     The  question  is  one  of  to  have  consirnctive  notice  of,  see  Allen 

sahstantial  damage  in  each  lase.  e.   Seckham,  11    Ch.  D.  790;   Atlorner 

It  hai  been  held  tliat  a  change  In  the  General  v.  Bipliosphatcd  Guano  Co.,  ib. 

ilouinant  tSDenwnt  wiU  not  afiect  tlM  337. 
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the  subject  of  lights,  was  an  anomaly  in  the  lav,  aod  not  applica- 
ble to  the  condition  of  the  cities  and  vitl^es  in  this  country. 
The  injury  resulting  from  window  views  was  deemed  rather 
speculative,  and  not  analogous  to  the  case  of  ways,  commons. 
markets,  watercourses,  &c.,  where  the  injury  was  direct,  palpable, 
and  mateiial ;  and  the  same  rule  of  presumption  ought  not  to 
apply  to  two  classes  of  cases  so  esseutially  different.  Though 
this  incoi-poreal  servitude  of  light  is  familiar  to  the  laws  of  all 
civilized  nations,  and  is,  under  due  regulations,  a  very  valuable 
incident  to  the  enjoyment  of  property,  there  does  not  seem  to  be 
any  well  founded  objection  to  the  decision  in  the  case  last  referred 
to,  so  fur  as  it  goes  to  declare  that  the  enjoyment  of  the  easement 
must  be  uninterrupted  for  the  period  of  twenty  yeare,  and  undei 
a  claim  or  assertion  of  right,  and  with  the  knowledge  and  acqui- 
escence of  the  owner ;  and  tliat  the  presumption  of  right,  under 
these  circumstances,  is  not  an  absolute  bar,  and  conclusive,  but  it 
may  be  explained  and  rt>pe11ed,  and  is  only  a  matter  of  evidence 
for  a  jury  to  infer  the  right,  (m) 

3.  (jli'r.)  — The  right  to  the  enjoyment  of  free  and  pure  air,  as 
incident  to  the  estate,  is  likewise  under  the  protection  of  the  law. 
If,  therefore,  anything  offensive  be  erected  so  near  the  house  of 
another  as  to  corrupt  or  pollute  the  air,  it  becomes  a  nuisance, 
and  an  action  lies  for  the  injury.  On  the  other  liand,  if  a  tan- 
yard,  for  instance,  renders  the  air  of  the  house  and  garden,  subse- 
quently established,  adjoining  it,  less  pleasant  and  salubrious,  the 

(m)  The  Court  of  Appeals  In  Sontli  C»rolini>,  in  (he  c«e  of  M'Cremdy  r.  Thoaa- 
«on,  1  Dudley.  Ijiw  &  Eq.  ISl.  held  that  an  action  in  tlie  cue  kj  for  obttriKtiiqr 
tlic  nir  mil]  light  of  tlie  plxiutift'i  windows,  which  tie  had  tlie  uninterrupted  cnjof  ment 
of  na  nn  easement  liy  the  preicriplire  riglit  of  twenty  yean  and  uptrnnli.  1[  m  ft 
reiuiinable  right,  canlribucing  to  tlie  coinfon  and  Taliw  of  a  penon'i  habitation.  So 
the  Court  of  Chancery  will,  by  injuncliun.  in  a  proper  ca»e,  prevent  ihe  obHtroctioil 
of  light  enjoyed  for  twenty  year*.    Robeion  r.  Pittinger,  1  Green  Ch.  (N.J.]  CT. 

without  proof  of  damago.    Northam  v.  acli  lOfBcient  to  ctDse  actiul  damage. 

Hurley,  1  El.  &  B1.  01)5 ;  Wcitcm  n.  Mc-  allhauBli  the  plaintiff  waa  not  naing  lu* 

Dermolt,  L.  R.  2  Oh.  72 ;  L.  It.  1  Ii:q.  400 :  n'gliti  nt  lli«  time.    See  440.  n.  1  ;  Yatea 

Jordan  r.  Mayo,  41  Me.  552  ;  Drooki  v.  v.Jack,  L.  It.  1  Cli  20& ;  BickeU  r  Moms, 

Beynnhlt,  106  Maia.  31 :  [Allen  «  Seek-  L  R.  1  H.  L  Sc  47 :  413.  n.  1 :  Owning  n. 

ham,  4T  L  J  Ch.  74'J  i  Leech  u  Scliwcder,  Troy  Iron  &  Noil  Fnctory,  40  N.  Y.  101. 

•u/mi.l     See  Cliaaeraon:  v.  Ilidiardi.  7 II.  But  tee  Smyk*  c.  Haatinga,  S2  N.  Y.  817. 

L.  C.  340, 369.    But  ihere  would  probably  Compare  ii.  Ml,  n.  1. 
be  a  remedy,  hnili  at  law  and  equitj',  for 
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nuisance  is  remediless  as  to  the  petBon  who  volnntanly  jdants  bim- 
aelf  near  it.  (n) 

(9.)  EaiemenU  lost  6y  Abandonment.  —  A  right  acquired  by 
use  may,  however,  be  lost  by  nonuser ;  and  an  Hbsolute  diitcoii- 
(inuance  of  the  use  for  twenty  years  affords  a  presumption  of 
the  extinguishment  of  the  right  in  favor  of  some  other  adverse 
right,  (o)  As  an  enjoyment  for  twenty  years  is  necessary  to 
found  a  presumption  of  a  grant,  the  general  rule  is,  that  there 
must  be  a  similar  nonuser  to  raise  the  presumption  of  a  release. 
The  mere  nonuser  of  an  easement,  for  twenty  yeai-s,  will  afford  a 
presumption  of  a  release  or  extinguishment,  but  not  a  veiy  sti-oug 
one,  in  a  ca^e  unaided  by  circumstances ;  but  if  there  has  been, 
in  the  mean  time,  some  act  done  by  the  owner  of  the  land  charged 
with  the  easement,  inconsistent  with,  or  adverse  to,  the  existence 
of  the  right,  a  release  or  extinguishment  of  the  right  will  be  pre- 
sumed. (^)      The  doctrine  of  the  civil  law  was,  that  a  servitude 

(n)  2  Bl.  Comm.  402,  40-^ ;  Com.  Dig.  tit.  Action  upon  the  Chm  far  a  Nuiianc«, 
A.  C. ;  Rtx  V.  Crou,  3  Cnrr.  &  P.  4S3.  See  tupra,  p.  441,  n.  [a].  Hi,  n.  td).  See 
further.  HI  to  iinlMnce  diatarbing  [lie  riglitral  eiijajment  of  cMementi,  Sir  Wra. 
Jonei,  322 ;  DlXld^idK^  J.,  in  Jonei  v.  Powell,  Palmer,  &30 ;  2  Kol.  Abr,  NuMDt,  0. 
pi.  1,8,  0;  Bower  r.  Hill,  1  Bing.N.  C.  649;  Hill  i>.S<rift,  6  Scott,  167 ;  Gale  &  Wliil. 
Ir;  on  E»emeTiti,  3^5,  390.  ll  ia  loid  b;  Die  Clmncellor,  In  CRllin  u.  Valentine, 
fi  Pnige,  5?G,  (hat  a  alaugtiter-hoaae  [n  a  city  Is  prima  facie  a  nuitance  to  tlie  neigh- 
borhood, and  that  it  wu  not  requiiite  to  conititDte  a  naitanee  tiial  tlie  nnxioiis  buii- 
nes*  ihould  endanger  (he  health  of  the  neighborhood.  It  is  lufflcient  it  it  be  oEFensira 
to  the  *eni«,  and  renders  the  enjoyment  ot  life  there  uncomfortable. 

The  remediei  for  dig  turban  ce  in  the  rightful  enjoyment  of  an  esaement  are  :  1.  Bj 
act  of  tlie  party;  for  the  injured  party  may  enter  upon  another'l  land  and  abate  the 
Boiiance.  2.  By  action  at  law.  8.  By  luit  la  eqaily.  See  Gale  &  Whatley  on  Eaae- 
meD(a,  part  4,  c.  2. 

(»)  Pretcoit  r.  Phillipa,  decided  In  1797,  and  reported  In  3  EranB'*  Pothier.  136 ; 
Lawrence  b.  Obee,  3  Camp.  614.  Bracton  laid  down  the  tame  principle,  that  inco^ 
poreal  riglili  acquired  by  uiemaybe  eguallyloat  by  diiiue.  Lib.  4;  De  Aiiiia  Notb 
DiiaeldnR,  c.  S8.  lec.  3 ;  Ccirning  k.  Gould,  16  Wend.  681.  Tliia  laat  caie  coDlaina  a 
full  and  learned  view  of  the  law  on  the  subject. 

{p)  See  the  reasoning  of  Sir  Willinm  D.  Evana,  En  Evans's  Folhicr,  ii.  136.  In  the 
case  of  Wright  n,  Freeman,  6  Harr.  &  J.  4TT,  a  presumption  of  extingulahment  bj 
nonuser,  of  a  right  of  way  for  twenty  years,  nai  iield  to  be  ailmiasible,  but  It  wu 
tortifled  in  tliat  case  by  acts  of  the  party,  and  these  acta  were  relied  on  by  the  cnorL 
Hr.  Justice  Story,  In  Tyler  n.  Wilkinaon,  aays,  that  tlie  praprielors  of  Sergeitnt'l 
trencli  were  entitled  to  ao  much,  and  no  more  of  the  water  of  the  river.  b»  had  been 
accustomed  for  twenty  yean  to  flow  through  tlieir  trench,  to  and  from  their  mills, 
whether  actually  naed  or  neceaaary  for  the  milla  or  not.  See  niao  White  e.  Crnwford, 
10  Mass.  133.  In  Arnold  b.  StcTcns.  24  Pick.  106,  the  court  protected  an  easement 
•o  far  against  the  presumption  ot  abandonment,  aa  to  hold  tliat  the  mere  neglect  of 
the  grantee  for  forty  year*  to  exerciae  the  light  to  dig  ore  In  the  land  ol  another, 
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was  presun^ect  to  ]iave  been  released  or  renounced,  when  the 
owner  of  the  estiite  to  which  it  was  due  permitted  the  owner  of 
the  estate  charged  with  it  to  erect  such  works  on  it,  as  a  wall,  for 
instance,  which  naturally  and  necessarily  hindered  the  exercise  of 

the  right,  and  operated  to  annihilate  it.  The  mere  suffer- 
^  449    &n6a  of  works  to  be  erected,  repugnant  to  the  *  enjoyment 

of  the  servitude,  would  not  raise  the  presumption  of  a 
release,  unless  the  suETerunce  continued  for  a  time  requisite  to 
estal)]i:^h  a  prescription  ;  or  the  works  were  of  a  permanent  and 
solid  kind,  such  as  edifices  and  walls,  and  presented  an  absolute 
obstacle  to  every  kind  of  enjoyment  of  the  easement.  There 
must  be  a  total  cessation  of  the  exercise  of  the  right  to  the  servi- 
tude, during  the  entire  time  necessary  to  raise  the  presumption  of 
extinguishment,  or  there  must  have  been  some  permanent  obstacle 
permitted  to  be  raised  against  it,  and  which  absolutely  destroyed 
its  exercise.  (u>  If  the  act  which  prevents  the  servitude  be 
incompatible  with  the  nature  or  exercise  of  it,  and  be  by  the  party 
to  whom  the  servitude  is  due,  it  is  sufficient  to  extinguish  it ;  and 
if  it  be  extinguished  for  a  moment,  it  h  gone  forever,  (i)  ^ 

woald  Dot  extinguish  tite  rigtit,  itlien  Uiere  wm  no  act  of  advene  efi)o7ineiit  od  Ibe 
part  of  tlie  atrwut  of  (lie  Utnd.  la  10  Pidi.  310,  Emerton  e.  Wile]',  it  wm  iMid  tlui| 
■  nglit  of  wR}'  i«  oat  loat  by  nonuier  for  leu  tlian  tirentjr  yean ;  and  in  Ysakle  v. 
Nace,  3  Whiirton,  128,  tlmt  twenly-one  yean'  advene  occupation  extiiipiialM*  It- 

(a)  Dig.  B.  0.  6;  Voet.  Com.  ad  Pand.  lib.  8,  tiu  0,  kc.  C,  7 ;  TouUier'*  Droit 
Civil  Fnnvai*,  iii.  n.  6T3;  R^perloire  da  Juriiprudence,  par  Media,  tit.  Servituda, 
e.  30,  *ev.  Q,  c.  33.  Toullier  uya,  tliat  the  article  Servitude,  In  tlie  Btfpertoire,  u  com- 
poaed  with  itrent  care>  Civil  Code  of  Louisiana,  srLB1&,  610;  Haiglir  c.  Proprieton 
of  liie  MorHs  Aqueduct.  4  Wnili.  fiOl.  In  Dyer  v.  Sanford,  0  Met.  396,  *otae  Hioi 
quetiiona  re^pecling  easementi  were  diicuMed,  and  it  i«a*  laid  dofii  that  an  eaiB 
roeiit  could  not  be  extinguialied  or  renounced  by  a  parol  agreement  betireen  lti« 
owner  of  tlie  iloininant  and  the  servient  tenement,  but  the  owner  of  the  dominani 
tenement  mny  make  louh  clianget  in  the  me  and  condition  of  the  estate  aa  to  amotuit 
to  an  nbandonmenL  So,  nn  executed  license  nujr  operate  as  an  abandonment  to  tlw 
extent  of  it.  [Vcghte  f.  RariUn  Water  P.  Co.,  4  C.  £.  Green  (N.  J.J,  148;  Uon**. 
Copetand,  2  Gray,  802  ;  paO,  452,  n.  1  ] 

[L)  Tnyloru.  Hampdun,  4H'Cord,g6.  Thestatnteof  2and3  WilUam  IT.c  71. 
declared,  that  no  claim  to  any  way  or  otlier  eaaement,  or  to  any  watercounc,  or  tha 

>.^6<iR(f<>nDi(-Df.  — It  lias  been  held  that  Shipman,  3£  N.  Y.  683,  642;   Jewett  v. 

mere  noniuer  for  twenty  years  of  an  eaie-  Jewett,  16  Barb.  150;  Owen  >.  Field,  103 

ment  created  by  deed  li  not  sufficient  Maa».  SO,  114.    And  tliera  aeem*  to  be 

proof    of    abandonment.     Hall    r.    Mc-  no  sound  distinction  between  eaaementa 

Caughey,  Gl    Penn.  8l  43;   Bnnnon  v.  created  by  deed  a|id  those  acquired  by 

Angler,  2  Allen.  128 ;  Smylesc.  Hasting*,  [ueKriptlon.    Veghte  e.  Rarlten  Water 

22  N.  Y.  217;  24  Barb.  44;  Castle  o.  P.  Co.,  4  C.  G.  Green,  142 ;  Waidn.Wafd, 
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XSnitj  of  posscBsion  of  the  estate  to  which  an  easement  in 
attached,  and  of  the  estate  which  the  easement  encumbers,  is,  in 
effect,  an  extinguishment  of  the  easement.  But  this  does  not 
apply  to  a  way  of  necessity  ;  and  though  it  be  suspended  by  the 
unity  of  possession,  it  revives  by  necessary  implication,  when  the 
possession  ia  again  severed,  (c)  Nor  is  a  waterconi-se  extin- 
guished by  unity  of  possession,  and  tliis  from  the  necessity  of  the 
case,  and  the  nature  of  the  subject.  This  was  settled,  after  a  very 
elaborate  discussion,  in  Shuri/  v.  Piggoty  ((?)  and  that"  case  waa 
accurately  examined  and  deliberately  confirmed,  in  all  its  parts,  iu 
Hazard  v.  Robinton.  But  the  use  of  water,  in  a  particular 
way,  by  means  of  an  •  aqueduct,  may  be  extinguished  by  *  450 
the  unity  of  possession,  and  title  of  both  the  parcels  of  land 
connected  with  the  easements  ;  and  if  the  adverse  enjoyment  of 
an  easement  be  extinguished,  within  the  period  of  prescription,  by 
the  unity  of  title,  and  the  land  which  possesses  the  easement  be 
shortly  thereafter  separated  again  from  the  land  charged  with  the 

we  of  anj  water,  ihoald  be  defealed  bj  showing  the  cammencemenC  ol  the  right  or 
user  at  nnj  time  prior  to  twenty  jean'  enjoyment ;  and  after  forty  yean  the  right 
■Iiould  lie  deemed  Abtoiute.  So,  s  claim  to  tlie  lue  of  lig-ht,  enjoyed  tor  twenty  yean 
without  Interrupiion,  should  be  deemed  abtolote.  Flight  «.  Thomu.  11  Ad.  &  EL 
tm.  Tlie  better  doctrine  would  aeem  to  be,  that  the  mere  intermlttance  of  the  nier 
oi  an  easement,  unless  accompanied  by  some  CTldent  intention  to  renounce  tlie  right, 
)\\te*  not  amount  to  an  abandonment.  So,  acts  of  ititemiptinn  must  be  known  and 
acquiesced  In  to  raise  the  preautnption  of  having  lenonncad  tlie  rigliL  Gale  &  Whal- 
\,1  on  Easeiiwnts,  380-388. 

(r)  1  Saund.  323,  noteO;  Story,  J.,  in  Hazard  B.  Robinson.  3  Mason,  2TC.  [See, 
At  tn  preceding  sentence,  Atlanta  Mills  u.  Mason,  120  Mass.  244 ;  Aynstey  i>  Glover, 
10  L  R.  Ch,  288.J 

((/)  3  BultL  339]  Popham,  ia«. 

TExcb.  838,  Slokoe  r.  Slngen,  8  El.  &  460;  Reg.  v.   Chorley,  12   Q.   B.  51&; 

111.  81 ;  Lovell  d.  Smith,  3  C.  B.  h.  a.  120 ;  Crossley  c.  Llgbtowler,  L.  R.  2  Ch.  478, 

Angi-U  Waterc.  0  ed  3  2&2,  n  4 ;  though  4B2 ;  Raritan  Water  Power  Co.  e.  Veghte, 

it  is  suggested  in  many  of  the  flnt  cited  6  C.  E.  Green  (21  K  J.  Eq.),  403,  480; 

LMses,  see  2  Wash   R.  P.  66 ;  FaTrar  e.  [Mnlvilte  f.  Fallon,  6  Ir.  R.  Eq.4G8.]    Bnl 

Cooper,  34  Me.  894.    In  one  cnte  of  ease-  it  would  seem  that  the  abandonment  must 

mcnt  by  prescription  It  is  suggested  that  have  been  acted  upon.    Slokoe  v.  Singen, 

during  the  nonuser  of  the  right  an  intent  8  El.  &  Bl.  31,  37.     See  Lovell  i>.  Smith. 

not  to  abandon  it  should  be  indicated.  8  C.  B.  h.  b.  120, 127 ;  Cook  v.  Mayor,  &c 

Crossley  v.  Ughtowler,  L.  R.  2  Ch.  478,  of  Bath,  L.  R.  6  Eq  177 ;  D.  tnpra,  n,  (a) ; 

4S2.  [Vogler  ».  Geiss,  51  Md.  407.]     See  also 

Other  easements  may  be  lost  In  lei*  D.  8, 2. 6,  where  a  distinction  is  mentioned 

than  twenty  years,  In  the  way  In  which  between  ruitloand urban  servllades.  ihi. 

It  is  said  that  nnclcnt  llghin  may  be,  text,  r.  1. 
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ea^ment,  by  a  recunTeyaocei;  the  r^ht  to  be  acquired  by  naer 
must  commence  de  novo  fi-om  the  last  period,  (a)  As  to  light 
and  air,  the  right  to  them  ia  acquired  by  mere  occupancy,  and 
will  continue  so  long  only  as  the  party  continues  the  enjoyment, 
or  shows  aji  intention  to  continue  it.  A  person  may  lose  a  right 
to  ancient  lights  by  abandonment  of  them,  within  a  less  period 
than  twenty  years,  if  he  indicates  an  intention,  when  he  relin- 
quibhes  the  enjoyment  of  them,  as  by  building  a  blank  wall  to 
his  house,  never  to  resume  it.  (i) '  It  is  the  modem  doctrine,  titat 
the  ceasing  to  enjoy  such  an  easement,  acquired  by  occupancy, 
will  destroy  the  right,  provided  the  discontinuaace  be  abiiolute 
and  decisive,  and  unaccompanied  with  any  intention  to  resume 
it  within  a  reasouable  time ;  and  it  is  a  wholesome  and  wise  qual< 
ification  of  the  rule,  considering  the  extensive  and  rapid  improve- 
menl.s  that  are  everywhere  making  upon  real  property,  (c) 

(10.)  Easementa  by  Dedication  to  the  Puhlic.  —  Dtidications  of 
land  for  public  purposes,  as  for  charitable  and  religious  uses,  and 
for  public  highways  and  village  squares,  enui-e  as  grants,  and  may 
he  valid,  without  any  specific  grantee  in  ette  at  the  time,  to  whom 
the  fee  could  be  convejed.  (d)  And  if  a  street  be  designated  by 
public  commissioners,  duly  authorized,  as  passing  over  certain 
lands,  and  the  owner  subsequently  conveys  part  of  the  land  lots, 
bounding  them  on  mch  a  ttreet,  this  is  held  to  be  a  dedication  of 
the  land,  over  which  the  street  passes,  to  the  public  use,  and  on 
opening'  the  street,  the  purchaser  can  only  obtain  a  nominal  sum 

Ifl)  Miinning  v.  Smitli,  fl  Conn.  289.  (A)  Ibid. 

(c)  Moore  r.  IUwbod,  3  B.  &  C.  332 ;  Tindal,  C.  J.,  in  Llggiiu  c.  Ing«,  T  Biog.  0£S, 
•.  r.  It  wu  Iietd,  in  tloore  c.  Rawion,  tlist  the  riglit  to  aodent  ligiitf  mmj  b« 
devested  under  an  implied  abandonment,  tlioa^  it  wat  doabled  wliether  it  voold 
hare  lliat  eflect  on  a  rigiit  of  way  or  cammon ;  and  a  diBlInctlon  iraa  taken  bj  Little- 
date,  J.,  between  preMriptive  rigliM  to  be  enjoyed  upon  tlie  proparty  of  the  putj 
himtelf,  and  tlvw  to  be  exerciaed  up<Hi  the  land  of  anotlier. 

{d]  Townof  PawletD.Clark,9Cr»ach,2D2;  City  of  Cincinnati  v.  Wliite,  6  Petm^ 
431  1  Brown  B.  Manning,  a  Ohio,  303;  Wntertown  i^.  Cowen,  4  Faigo,  SIO;  Hobban 
Lowell,  IG  Piuk.  406.  Iq  llii*  iait  caie,  the  effect  of  Che  dedication  of  a  highway  to 
the  pnbiic  wai  elaborntelf  diacaued,  and  it  was  held  that  a  higliway  maj  be  to 
eatablialied  by  tiie  owner  of  tlie  loil  with  an  aatent  on  the  part  of  the  public.  In 
Oowen  V.  Pliil.  Ex.  Co.,  6  WatU  ft  8.  142,  Cli.  J.  Gibson  traced  this  roodera,  and 
which  he  termed  anotnalooi  doctrine  ot  dedication  to  public  Q«e,  or  of  a  grant  to  lb« 
public  without  the  interTentioQ  of  a  tnuiee,  up  to  th«  cat*  of  Bex  o.  Bodn^  Str. 
BOG,  in  the  year  1783. 

■  See4Mtii.L 
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as  a  oompensatioD  for  the  fee.  (e)  Bnt  it  has  been  an  unsettled 
question,  what  length  of  time  was  requisite  to  create  the  pre- 
sumption of  a  valid  dedication  of  a  highway  to  the  publio.  It 
seems  to  be  agreed  that  some  portion  of  time  is  uecessary  to  estab- 
lish a  presumptive  dedication  of  it.  Thus,  in  the  dkee  of  The 
TrwftMt  of  Rugby  Charity  v.  Merryweather,  before  Lord  Kenyon, 
nt  the  London  sittings,  (^f)  eight  years'  free  use  of  a  way  to  the 
publiC)  with  permission  of  the  owner,  was  deemed  quite  sufficient 
time  for  presuming  a  dereliction  of  the  way  to  the  public ;  and 
Lord  Kenyon  referred  to  a  case  in  which  six  years  had 
been  held  sufficient.  This  decision  'has  been  much  ques-  *451 
tioned  in  subsequent  cases.  In  Woodyear  v.  Hadden,(^a) 
the  language  of  the  court  was,  that  time  was  a  material  ingredient 
in  the  foundation  of  the  presumption.  In  that  case,  nineteen 
}'ears'  use  of  a  street  for  a  publio  highway  was  held  not  to  he  clear 
and  decisive,  and  therefore  not  sufficient  evidence  of  a  dedication 
of  it  to  the  puldic.  Again,  in  Wood  y.  Veal,  (&)  it  was  adjudged, 
that  no  dedication  of  a  highway  to  the  public  by  a  tenant  for 
years,  though  it  were  for  ninety-nine  yeai-s,  or  by  any  other  per- 
son except  the  owner  of  the  fee,  would  be  binding  upon  suoh 
owner;  and  it  was  intimated  by  Lord  Tenterden,  that  during  the 
progress  of  the  requisite  time,  the  highway  ought  to  have  been 
used  as  a  thoroughfare.  The  true  pnnciple  on  the  subject,  to  be 
deduced  from  the  authorities,  I  apprehend  to  be,  that  if  there  be 
no  other  evidence  of  a  grant  or  dedication,  than  the  presumption 
arising  from  the  fact  of  acquiescence  on  the  part  of  the  owner,  in 
the  free  use  and  enjoyment  of  the  way  as  a  public  road,  the  period 
of  twenty  years,  applicable  to  incorporeal  rights,  would  be  re- 

(e)  In  th«  mailer  of  Thlrty-tecond  Stivet,  10  Wend.  128;  Mntter  ot  Thlrtr-nlnth 
Street,  H.  V.,  1  Hill,  IBl.  la  tliii  lut  caie  it  wu  held  that  where  a  ileed  bounda  th« 
ftrantee  hj  a  (treei  deiignaled  on  the  commisaioner'i  map,  lie  dedicatef  tlie  Uiid  in  the 
<iCe  of  tlia  street  to  tlie  pablic  dw  ;  and  thii  i(  the  coikIiuIoh  irliether  tlie  puruhater 
lie  bound  bf  tlie  antrt  of  tlie  «treet,  or  the  tide  of  it.  In  tlie  case  af  rearsall  d.  Post, 
20  Wend.  119-137,  Mr.  Justice  Cowon  learnedly  and  xblf  diacnased  tlie  subjn;( ;  and 
lie  considered  tlie  doctrine  to  b«  rather  novel  and  anomalaui,  Ihat  ■  grant,  either  in 
rcligioua  or  other  oases,  could  be  good,  when  there  waa  no  person  in  existence  capable 
of  taking  anylliing  under  it.  He  held,  alio,  that  dedications  ot  lands  or  eaiements  lo 
the  pobllo  were  to  be  conBned  to  common  highway  a,  atreets,  and  aquarea,  and  that 
all  other  euements  were  founded  on  (he  presumption  of  a  grant  betWMn  oontpetnt 
parUea.  TliU  case  was  aftenruds  affirmed  on  error.  22  Wend.  426. 
(/)  11  EMt,  ST5,  note.  [•,)  5  Taunt  ISC- 

It)  5B.&Ald.464. 
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quired,  as  keio^  the  usaal  and  ana1o[;ous  period  of  limitatioD. 
But  if  tiiere  were  clear,  uopquivocol,  and  decisive  acts  of  the 
owner,  amounting  to  an  explicit  manifestation  of  his  wWl  to  ma-Ve 
a  permanent  abiindonment  and  dediciition  of  the  laud,  those  acts 
would  be  sufficient  to  establish  the  dedication,  within  any  inter- 
mediate period,  and  without  any  deed  or  other  writing.  (■;>  ^     Id 

(c)  See  further,  Eex  a.  Lloyd,  1  C«mp.  280;  I^thbridge  p.  Winter,  ib.  283,  role; 
Rex  V.  Inliabitanla  of  St.  Benedict,  4  G.  &  AM.  447 ;  Jarrii  v.  Deane,  3  Bin^.  4«T ; 
Woolard  e.  M'CulIou^,  I  Ired  (N.  C.)432:  Cil?  Conndl  of  I^hyette  b.  Holland.  18 
La.  286;  Hnnler  d.  TrattceB  of  Snndj  HiU.O  HUl  (N.  T.),  407.  See  ako  lu/mi.  4Z& 
In  Fritclianl  b.  Atkinson,  4  K.  H.  1,  seventeen  yenn  were,  in  that  cue,  deemed  In  be 
a  tuffluient  period.  Slate  u.  Catlin,  S  Vt.  6-X,  s.  r.  In  the  caee  of  Sliire  a.  Track, 
6  id,  355,  it  wu  lield,  lliat  if  land  be  laid  out  as  a  public  commoD  for  the  purpose  of 
a  cotut-liouie,  and  the  pobtic  acquire  an  inlereat  in  it  aa  (ncii,  it  i*  deemed  a  dcdtca- 
tiun  to  the  public;  nae,  and  It  cannot  be  reelaimed,  thoogh  tlie  oae  be  diicnntinncd. 
But  see  ccnlm,  tupra,  4tl2,  note.  In  Ihe  ca!e  of  New  Orleans  v.  The  United  Siale«, 
10  Peters,  902,  in  which  tlie  doctrine  of  dedication  of  property  to  public  uses  was 
largely  and  learnedly  diicusied,  it  was  held  nut  lo  be  euentlal  that  tlie  right  lo  nse 
tlie  properly  so  dedicated  sliould  be  rested  in  a  corporate  body.  It  may  exist  in  the 
public,  and  have  no  other  limitations  tlian  lEie  wants  of  the  communily  at  targe. 
And  if  buildings  he  erected  on,  or  grants  be  made  of,  part  of  t]\e  land  so  dedicated, 
by  the  party  making  il,  such  acts  would  not  diaprote  the  dedication,  or  affect  the  mied 
rights  of  tlie  public,  I  should  apprehend  that  tiie  last  proposition  must  be  taken  with 
some  qunhSizatiiins.  for  tlie  fuct  might  raise  the  question,  st  a  matter  of  eridence, 
wlieilier  tlie  property  wa»  ever  legnlly  vested  in  tlie  public,  or  irrovocnbly  dedicated 
to  it;  and  i(  it  had  been,  whetlier  noneser  by  the  public,  aud  an  adverse  claim  by  the 

>  i>n/tcai(Dn.  —  Dedication   liM   been  He.  IS4;  Hayberry  d.  Standish,  E6  Me- 

ollen  said  to  be  a  case  of  estoppel  in  paii.  .012 ;  Jordan  a.  Otii,  3T  Barb.  SO  -,  Kellr'a 

(See  2  Gr.  Ev.  §  6E2  et  leg.,  2  Wash.  It.  Case.  8  Gmtt,   632.     See   Gentleman  r, 

P,  469;  Ilotdane  B.  Gold  Spring.  21  K,  T.  Soule,  82  111.  271;   0»wego  e.   Oswego 

474,  470 ;  Cliild  e.  Clisppell.  5  Seld.  246 ;  Canal  Co.,  2  Seld.  257  ;   Lee  r.   Sandj 

Manlcato  v.  Willard,  13  Minn.  13;  Ford  Hilt,  40  M.  Y.  442;  Manderschid  r.  Da- 

'  D.  Whillncli,  27  Vl  2A5 ;  and  eases  be-  buqtie,  211  Inirn,  7S.    But  it  lias  been  held 

low.)     And  in  general  to  prove  a  public  that  acceptance  may  be  shown  from  Dser 

highway  there  must  be  evidence  of  an  by  the  public  alone.     Gutiirie  s.   Kew 

acceptance  n>  well  as  of  the  animui  dedi-  Haven,  81  Conn.  308;  Green  r.  Canaan. 

enndi    Indeeil,  in  must  ataiea  the  accept-  29  Conn.  1157;  Stone  v.  Brook),  SSCal. 

alice  or  a  liighwny  not  ancient  must  be  4BQ ;  David  v.  New  Orleana.  16  La.  An. 

shown  tohave  been  with  the  assent  ofthe  404;  Bisscll  v.  N.  Y.  C.  R.  IL  28  Barb. 

town  liable  to  repair.    Holmes  r.  Jersey  630;   Buchanan  b.  Curtis,  25  Wis.  00; 

City.  1  Bea!l.  299;  State  v.  Atherton,  10  [Brakken  e.  Minn.  &  St.  L.  It.  R.  Co.,  20 

N.  H,  20-3.  210;   Hyde   v.   Jamaica,  27  Minn.  41.]    See  Rett  e.  Cliicago.  88  IIL 

Vt.  443,  464;  Foliom  r.  Underldll,  38  Vt.  822;  Wilder  v.  St.  Paul.  12  Minn.  192; 

C80;   DiirRin   d.  Lonell,  3   Allen,  398;  Case  e.  Favier,  ib.  89;   Mnnderachld  e. 

Hone  i.  Stocker,l  Allen,  160;  Rowland  Dubuque.29Iowa,73.  In  England,  «her« 

V.  Bangs.  102  Masa  2!K>;  Tillman  v.  Fee-  tlie  assent  of  the  parish  is  not  necessary 

pie,  12  Mich.  401 ;  State  v.  Bradbury,  40  (Rex  i>.  Leake,  5  B.  &  Ad.  46B)  and  in  tb* 
[fi40J 
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Hatch  V.  JOwight,  ((f)  it  was  declared  upon  tlie  flame  principle, 
that  if  a  mill  Bite,  unoccupied,  be  abandoned  b;  the  owner,  evi- 

original  owner,  m!g1it  not,  in  the  lapae  of  time,  Imr  the  public ;  for  in  thi*  conntrj 
time  ma;  croaic  a  bar  to  tlie  ■orereiga't  riKlit.  Tliu>,  by  the  New  York  Reiiied 
Stktatet,  II.  302,  tlie  people  aie  not  to  iub  or  implead  an/  penon,  in  reipecE  to  landl, 
by  KMon  of  any  right  or  title,  anleai  the  right  or  title  accmed  within  twenty  yean 
before  luit  bmtighl,  or  the  people  had  reoeired  the  rants  and  proflti  witliin  twenty 
yean,  the  caie  of  liberties  of  francliiie  excepted.  There  i»  ailmilarprorbloiiin  the 
Reviled  Btatutea  of  Maiiachnietta,  part  8,  bt  6,  c.  119,  tec.  IZ  It  wai  held,  hi 
Willoagliby  D.  Jenki,  20  Wend.  96,  that  to  giTa  a  title  In  tlie  occupant  of  a  lot,  bound- 
ing on  a  itreet  dedicated  to  tlie  pablie,  to  the  loll,  lajue  JUuia  via,  the  Kreet  mtiit 
bare  been  accepted  liy  the  public  aa  aach.  Until  mcli  acceptance  the  itreet  remaine 
the  property  of  the  original  proprietor,  lubject  to  the  eMcment  or  right  of  way  of 
purchaaera  of  tola  adjoining  the  itreet. 

There  liai  been  coniidcrable  discniiion  of  the  question,  whether  there  may  be  a 
paniid  deJivation  of  a  highway  to  the  public,  as  for  tool  paiiengen,  or  for  horiei  and 
Dot  for  carU,  or  for  carti  except  thoie  carrying  coal.  The  better  opinion  would  leem 
(o  be,  that  the  public  muit  take  ttcundain  firmam  doni,  and  that  the  dedicntion  may 
be  definite,  not  only  aa  to  time,  bnt  aa  to  tlie  mode  of  uie.  Letlibridge  d.  Winter, 
1  Camp  26S,  note ;  MarquU  of  Stafford  n.  Coyney,  T  B.  &  (\  267 ;  Gowen  v.  Phil.  Ex. 
Co.,  6  Wnlti  £  S.  141 :  Poole  n.  HuikinioD,  11  M.  4  W.  82T. 

Id)  IT  Mail.  280. 

abaenee  of  itatute  there  li  no  action  for  Irwin  v.  Dixton,  9  How.  10 ;  Omtott  v. 

iDjariea  ariiing  from  the  neglecf  to  re-  Hurray,  32  Iowa,  467;  Simoni  r.  Cornell, 

pair,  (Oibioa  p.  Mayor  of  Pt«iiod,  L.  R.  I  R.  I  610;  AtL  Gen.  c.  M.  £  E.  R.  R.,  i 

6Q.B  216,322;  H'Kmnoo  v.  Pen«m,8  C.  E.  Green  (19  N    J.  Eq.),  386,  676; 

Eich.  819,  S31,)  opra  [and  an  interrupted.  Wood  r.  Hard,  6  Vroom  (34  N.  J.),  87. 

Healey  r.  Corponttion  of  Batley,  19  L.  It.  Contra,  Kelly'a  Caie,  S  Gratt.  082,  that  la 

Eq.  STb]  uier  a>  of  right  for  lix  yeari  ft  acMptance  of  record  eren  of  an  andeot 

pn'xa/icKeTldeDceofdedlcaEion.   Queen  road  muit  be  proved.     See  Mayberry  p. 

B.  Petrie,  4  El.  &  Bl.  737.     See  Turned  b.  Stnndiah,  66  Me.  842. 
Lamed,  11  Met.  421 ;  [The  Queen  v.  Brad.  Another  common  method  of  dedication, 

field,  S  L.  R.  Q.  B.  662.)     So  li  uier  of  which  !■  generally  regulated  by  itatnte, 

•erenty  yeari,  although  the  land  waa  un-  ia  for  tlie  owner  of  a  town  lite  to  record 

der  leaie  the  whole  time.     Wlntcrbottom  a  plan  of  It,  ihowing  the  htghwayi,  to. 

t.  Lord  Derby,  L.  R.  2  Ex.  B16.    But  aee  fn  the  proper  office.    After  he  baa  aold 

Bermondiey  b.  Brown.  L.  &  1  Eq.  204.  loU  with  reference  to  It,  it  la  lald  that 

[The  qocition  U  one  of  fact    Ternon  v.  there  1*  a  dedication  of  the  ifayi  lo  the 

Veitry  of  St.  Jamei,  10  Ch.  D  449.]    And  public,  which  even  tiie  pntchaier  of  the 

Qodoabtedly  a  public  way  may  be  eatab-  land  orer  which  the  way  mna  cannot  dii- 

liahed  by  preicriptioa.     In  loch  caiea  tnrb.    Th«  right*  of  tbe  pinchaaer  hare 

botb  dedication  and  acceptance  may  be  been  itated,  ante,  433,  n.  1,  (c).     Preeton 

premmed.    Jenninga  v.  Tilbury,  6  Gray,  v.  Naraiota,  84  Texaa,  664,  and  CMei  be- 

TS;  Dargin  V.  Lowell, 8  Allen, 898;  State  low.    R.  R.  Co.  v.  Schnnnelr,  7  Walt.  273; 

V.  Atberlon,  16  N.  H.  SOS,  810 ;  Steveni  Hethodiit  KfAtoopal  Church  d.  Mayor  of 

a.  Naafann,  46  N.  IL  192;  Gentleman  ■>.  Hoboken,  4  C.  E.  Green  (19  N.  J.  Eq.). 

Sonle;  82  Dl.  271 ;  Ddwlt  >.  CMtw,  81  886 ;  (Story  b.  N.  T.  Elerated  R.  R.  Co., 

Ind.S66:  Cadyp.  Oniger,  IBN.  T.SeS;  SON.  T.  122}  StMon  b.  City  of  Bwgor, 
vou  tn-— il  [Ml] 
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dently  with  an  intent  to  leaye  It 
Bonable  that  the  other  ripaiian 
00  He.  313;  Clork  n.  Citr  of  Elliabetli, 
40  N.  J.  L.  172 ;  ThB  Mayor.  &c  t.  Faril, 
48  N.  J.  L.  2I12i  VilUge  or  l>rinccvi]le  f. 
Autra,  77  III.  326 ;  Iloaillff  v.  San  Fran- 
dsco.SO  Cal.  'iUJ.]  The  ilatute  aften  pro- 
vide* tliat  the  fee  in  sudi  caiei  ahall  b« 
beld  b;  tlie  niuniuipal  corporaLion  for  the 
nieof  tlie  public;  lut  opnrt  frciTn  alutute 
the  fee  dnea  not  pain.  Banka  v.  Ogden, 
3  Wall.  G7  ;  Mankalo  a,  Willonl,  18  Minn. 
IS  1  Dovnstoti  B.  I'aj'ne.  2  Sm.  L.  C.  Am. 
note.  It  tia*  been  hel<l  tliat  for  the  public 
to  acquire  any  riglitj  (liere  tiiiiit  be  an 
acceptance  of  Ihe  way  in  like  manner  aa 
If  tliere  lind  liecn  no  planoraale  wieli  ref- 
erence to  it.  Lee  u.  T.iike,  14  Midi.  12 ; 
Baker  e.  Joliniton,  21  Midi.  81U,  S4T. 
See  Child  o.  Clmppell.  E  Seld.  246.  256; 
Holdane  v.  Cold  Spring.  21  K.  Y.  47*, 
479;  Baker  r.  St.  Paul.  8  Minn.  491. 
But  tee  Logantport  v.  Dunn,  8  Ind.  STS; 
Eian*>ille  d.  Fage,  23  Ind.  525.  b27 ;  Yatca 
V.  Judd,  16  Wii.  118;  (see  Valea  v.  Mil- 
waukee, 10  Wall.  497,  500;)  Alrea  t. 
Hendereon,  10  B.  Mon.  ISl;  Slone  v. 
Brooki,  £5  Cnl.  489;  Trutlee*  M.  E. 
Church  K.  Mayor,  &c.  of  Hoboken,  4 
Viwm  (33  N.  J).  13;  4  C.  E.  Green  (19 
N.  J.  Gq.),356;  Waah.  Eaiem.  146.  The 
qneition  is  very  apt  to  depend  on  statute. 
In  thia  country  dedicationi  to  oilier 
£<  The  right  to  realrain  the  uw  of  tlie 
land  for  purpoaes  other  than  thooe  to 
which  It  wai  dedicated  folEowa  from  the 
fact  that  an  eaaemen t  only,  and  not  the  fee, 
la  conreyed  hy  dedication.  Trnnteef,  ia. 
e.  Mayor.  Ac.,  33  N.  J.  L  13;  Vemon  r. 
Veatry  of  St.  Jamea,  16  Cli.  D.  4411 ;  Vil- 
Upe  of  Princeville  d.  Anten,  77  III.  S26. 
The  principle  of  dedication  aeenia  (o  be 
(tiatinct  both  from  that  of  prewrl  ption  a  tid 
of  eiloppel.  Thna  it  liai  been  held  that 
the  atntute*  regulating  the  dedication  of 
waya  do  not  apply  to  waya  gained  by  prp- 
Bcripiion.  Ciimm.  D. Coupe,  128 Maai.OS; 
HcKennt  e.  City  of  Boaton,  181  Hait. 
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unoccupied,  it  woald  be  nnrea- 
pt'opiietors.  above  and  betov, 
public  u«ea  are  recogoited  and  atutalDad 
vitliont  n  grant,  Homewliat  after  the  an- 
alogy of  charitable  irusla.  Baker  b.  Jokn- 
ston.  21  Mich.  319,  341.  But  there  can 
be  no  dedication  to  pritate  uaea,  or  to  a 
limited  part  of  the  public.  Truileea  at 
M.  E.  Church  p.  Mayor,  &c.  of  Hoboken, 
as  N.  J.  13 1  Todd  f.  Pitliburs.  Ft.  W.,  ft 
Cliic  U.  II.,  19  Oi>io  Sl  614,  524. 

Ai  an  inatance  of  partial  dedication 
it  haa  been  held  that  there  may  be  a  ded- 
icalion  lo  the  public  of  a  riglit  of  way, 
■object  [o  the  right  of  the  owner  of  11m 
■nil  to  plough  it  up  in  due  course  of  haa- 
bnndry.  Mercer  v.  Woodgate,  L.  n.  5 
Q.  B.  2S ;  Arnold  v.  Blaker,  L.  R.  0  Q  B. 
433;  lAmold  c.  Holbrook.  8  L.  R.Q.  B.  sa) 
See  Daniela  t>.  Wilaon,  27  Wii.  41)2. 

Uae  of  [he  land  for  other  purpoaei  than 
thoie  to  which  It  wai  dedicated  by  plan 
ai  deacribed  aboTe  niny  be  reilraioed  at 
auitofthe  oHginal  proprietor,  Warren  t, 
Lyoni.  22  Iowa,  351 ;  or  of  the  ownera  of 
adjoining  Iota,  Cook  r.  BarlinglMa,  30 
Iowa.04, 101.  (in  whidi  attention  bcalled 
lo  the  fact  ihal  the  plaintiff  in  the  earlier 
Iowa  cafe  was  owner  of  adjacent  lota  ;) 
Price  ['.  Thompaon,48Mo.  301.  See  433, 
n.  I.aa  to  Ihe  righia  of  ownen  of  the 
freehold  aubject  to  a  way,  and  of  tbe 
public  x'  I 

14S.  And  neitlier  prescription  nor  etlop- 
pel  can  properly  give  righta  to  >n;  bat 
those  who  n*e  Ihe  way  for  the  requiait* 
time  in  ihe  one  caae,  or  act  to  Iheir  iqJDir 
on  the  faith  of  the  way  being  pntdk  In  the 
other.  An  example  of  the  latter  is  Ibndd 
in  Morgan  v.  Railroad  Co.,  96  U.  S.  7lfi. 
Moreover,  an  intent  to  dedicate  ia  ab- 
solutely essential,  wiiereaa  it  ii  not  in 
cither  the  case  of  preacrfplion  or  in  that 
of  eatoppel 

Perhapa  a  diatlnclinn  al>0Dld  be  made 
as  to  the  necrssily  of  acceptance  between 
the  caaea  where  the  liability  to  repair  ia 
involTed.and  Ihoaein  which  ihequealion 
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should  be  prevented,  by  fear  of  suits,  from  making  a  profit- 
able "  use  of  their  sites.  *  452 

(11.)  Righti  by  License.  —  The  law  is  solicitous  to  pre- 
vent all  kinds  of  itnpoaition  and  injury,  from  confidence  reposed 
in  the  acts  of  olhei-s ;  and  a  parol  license  to  do  an  act,  on  one's 
own  land,  affecting  injuriously  the  air  and  light  of  a  neighbor's 
bouse,  is  held  not  to  be  revocable  by  such  neighbor  after  it  has 
been  once  acted  upon  and  expense  incuned.  (a)  Such  a  license 
is  a  direct  encouragement  to  expend  money,  and  it  would  ho 
gainst  conscience  to  revoke  it  as  soon  as  the  expenditure  begins 
to  be  beneficial.  The  contract  would  be  specifically  enforced  in 
equity.  Such  a  parol  license  to  enjoy  a  beneficial  privilege  is  not 
an  ioterest  in  laud  within  the  statute  of  frauds.  If,  however,  a 
parol  license  be  granted  for  a  temporary  purpose,  as  the  peruiis- 
Bion  to  erect  a  dam,  it  has  been  held  to  terminate  with  the  decay 
of  the  dam,  as  the  purpose  of  the  license  has  then  been  ful- 
filled. (6) '     In  Liggira  v.  Inge,  (c)  the  court  di^itinguished  be- 

(a)  Wdibc.  PBlemoiter,  Palmer,  71;  2  Eq.  Cr.  A1>r.  C22;  Slmrt  d.  Tnylor,  cited 
ib.;  Winter  f.  Brockwell,  8  Ea«t,  308;  Le  Fevre  e.  Le  Fevre,  4  Serg.  &  R,  241; 
Rerick  v.  Kem,  14  i.l.  2CT ;  Bridges  ■>.  BIani:l>ard,  8  Nev.  &,  M.  GQl ;  Wo«d  v.  Mnnlej, 
11  Ad.  A  El.  34 ;  Ligglni  v.  Inge,  T  Bing.  082;  AmeriH:ogg;in  Bridge  v.  Bnigg,  11 
N.  II.  102.  But  in  Crocker  v.  Cowper,  in  1  Cromp..  M.  &  \\.  418,  it  wm  held,  that 
a  verba]  iitrense  was  not  infflcient  to  confer  an  easement  in  another'*  land,  and  tlial  it 
wai  revocable,  Cliougli  nctcd  upon.  It  bai  also  been  decided  ttiat  a  license  in  writing, 
rilhoul  lieal,  to  liunt  on  tlie  grounda  and  fl«1i  in  tlie  water*  of  tlie  (crantor,  waa  void. 
Bird  r.  Higginion,  4  Nev.  &,  M.  606.  So,  a.  ticenie  to  erect  a  building  on  another'* 
land,  cannot  be  revoked  ao  entirely  a*  to  make  the  person  nlio  erected  it  ■  tre*pau«r 
for  entering  uid  removing  it  after  tlie  re?ocaCion.    Barnes  r.  Bame*,  6  Vt  JJ88. 

(t)  Mepbum  r.  M'Dowell,  17  Serg  &  R.  SBS;  [Allen  r.  Fi*ke.  42  Vt.  462.)  A 
parol  license  (o  enjoy  an  easement  ii  couDtemiuidable  whilst  it  remaina  executory- 
Wallis  0.  Harrison,  4  M.  &  W.  538. 

(r)  7  Ding.  082. 

I  Liemtet.  —  (a)  An  executed  license  o.  Raritan  W.  P.  Co.,  4  C.  E.  Green,  142; 
to  do  acts  of  a  permanent  nature  on  Ihe  8  Id.  (21  N.  J.  Eq.|  408,  4TS;  Jamiesoa 
land  of  tite  licensee,  or  of  a  (liird  person,  r.  Millemann,  S  Duer,  266;  Stokoe  n. 
which  neoeisarily  obstruct  the  enjoynMnt  Singers,  8  El.  &  Bl.  31 ;  449,  n.  (a) ;  450, 
of  ao  easement  of  the  licensor  over  ancU  and  n,  1.  But  where  the  act  is  done  on 
land  either  whoUy  or  in  part,  la  irrevoca-  land  of  the  licensor  he  is  not  estopped  to 
ble.  Cnrti*  p.  Noonan,  10  Allen,  406;  rrtoke  at  law.  Curtis  r.  Noonan,  Mor*» 
HoiMr.  Copeland,  SQray,  802;  Veglile     c.  Copeland.mpra;  Fishery.  Moon,  11  L. 

Is  H  to  the  right  to  revoke,  the  question  Holoken,  Ac.  Co.  v.  The  Mayor,  &c.,  80 

being  in  one  case  as  to  what  is  suffioient  N.  J.  L.  640.     See  also  Grogan  r.  Town 

to  flx  a  liability,  and  In  the  other  as  to  nt  Ilxyward,  4  Fed.  Rep.  ISI.    But  see 

wliat    is  sufficient  to  destroy   a    right.  Hsyden  o.  Stone,  112  Mass.  S49. 
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tween  lioensea  which,  when  countermaQded,  leave  tito  patty  in 
»tatu  quo,  and  licensefl  for  the  comtruction  of  bmldingA  and 
works,  which  are  not  revocable. 

T.  ».  ■.  62S.  625;  Gnle,  Euem.  43  mil  lai  481.]  Biit»MOireiii>.ndd,lS Anen, 

Ft.  S,  c.  2,  g  2.    Arrianiu  lit  .  .  .  ubi  de  467.    See,  u  to  ths  peculiar  cu«  of  dedi- 

oUigando  quorilur  propctisioret  eiM  da-  cation.  461,  n.  1 :  Ford  >.  Whiilock,  aalt, 

bere  noi  ai  habemai  occaiionem  ad  ne-  41B,  n.  1,  {b).    Han/  of  thv  above  w«n 

gandum;  utii  de  liLerando  ex  diverto  ut  catei  of  paral  lieeoKa,  which,  if  under 

bdlior  ail  ad  liberalionem.    D.  44.  7.  47.  aenl,  might  have  amounted  to  tlie  grant 

Probatil)'  in  every  eaae  except  the  above  of  an  eaaement;  but  a  mere  liceoM  ia  !*• 

a  mere  lice nte  rni  coupled  villi  an  intereit  rocnble,  though  under  mmL    13  H.  ft  W. 

ia  rerocable  nt  law.    Il  la  lo  although  fm  846;  Woodward cSeelj,  II  HI.  157.    But 

■  mluabie  conaidcration  and  acted  upon,  tee  Dark  v.  Johnaton,  66  Peon.  St.  164, 

Uorae  u.  CopelanJ,  2  Gray,  S02  ;  Adnmi  IW.     [The  holder  of  a  licenie  ia  enUtled 

V.  Andrewa,  16  Q.  B.  284 ;  Collina  Co.  n.  to  reasonnble  notice  to  remove  hia  goodt 

Harcy,  26  Conn.  339;    Foot  b.   N.    B.  on reTocation.    Mellorr. Watk!nt,9I..lt. 

A  N.    Co.,   23   Conn.    214;    Houaton   o.  Q.  B.  40a)     So,  ern  in  Pennaylvaoia,  ia 

Iiflffee,  46  N.  H.  606 ;  Hnraton  b.  Gale,  a  license  tima  a  city  exerciaing  the  riglit 

4  Foat  (24  S.  H.)  176;  Selden  u.  D.  &  H.  of  eminent  domain.    Branaon  v.  Fhil*. 

Canal, 29  N.  T.  6.14, 639;  Foaterc.  Brawn-  delphla,  47  F^nn.  St.  829. 


ing,4R.I.  47;  Woodward  ir.  Seely.  11  III.  (l>)  lieaiat.- 
167;  Burton  c.  Sclierpf,  1  Allen,  18S  ;  often  of  Importanoe  to  determine  whether 
iamieaon  v.  Millemann,  S  Duer,  2i>5 ;  an  agreement  ia  merely  t  licenic,  or 
Dainneen  v.  Itich,  22  Wla.  660.  See  whether  it  create*  aleaae  or  an  easemra^ 
Fnbr  o.  Dean,  26  Mo.  IIA,  126 ;  Wolfe  aa  the  caw  may  be.  A  tkmlliar  example 
>.  Frost,  4  Sandf.  Ch.  72,  Vi;  [Batcli-  of  the  diatinction  between  a  Uoenaeanda 
elder  c.  Hibbard.  68  N.  H.  260;  Locic-  lease  ia  that  of  furnished  lodginga.  Tb« 
liart  V.  Oeir,  64  Wia  133.]  But  in  equity  lodger  has  the  eicluaire  ei^nyment  of  the 
the  doctrine  of  eftoppel  ha*  been  ap.  rooms  ;  but  the  servants  at  the  owner 
plied.  Duke  of  Devonaliire  v.  Eglin,  have  to  keep  the  rooms  jn  order,  and  the 
14  Beav.  69D;  Banlcart  c.  Houghton,  27  occupation  of  the  rooms  i*  by  the  peiaoa 
Bear.  436;  Daviea  v.  Manhatl,  10  C.  B.  who  thus  employ*  aerrant*  to  look  after 
It.  a.  007,  708.  See  V^hte  p.  Raritao  them.  If  tlie  agreement  girea  a  right  of 
W.  P.  Co.,  4  C.  E.  Green,  143 ;  0  id  (21  exduaive  oocapation,  and  the  landloid 
H.  J.  Eq.)  468,  476;  [Siltby  v.  Trnccer,  has  notliing  (o  do  on  the  Und.  it  ia  more 
Se  N.  J.  Eq.  228 ;  Lee  r.  McLeod,  12  Ner.  than  a  Ucenae.  Another  example  U  fm^ 
880:DeooTah  WoolenMiUCo.i'.areer,40  nished  by  the  diatinction  between  thoae 
Iowa,  400;]  aa  it  has  also  been  lo  state*  charter  parties  by  which  the  maater  be- 
having no  separate  equitable  tribunal,  CMoe*  the  eerrant  of  tlie  cliarterera,  and 
Rerick  a.  Kem,  8  Am.  L.  C.  646 ;  Lacy  t>.  those  in  which  he  remains  tlie  aerraot  ot 
Amett33Fenn.SU169:  HuSi. HcCauley,  the  (hip  owiteit, antt,  1S8,  1.  Roadt  •. 
6S  Fenn.  St  206;  Snowden  e.  Wilaa.  JS  Oreraeers  of  Trnmpmgton,  L.  R.  6  Q.  B. 
Ind.  10;  Wil*ODs.Chal&nt,ieObio,  248.  66,82.  Compare  Smitb  p.  St.  Michael.  S 
See  Jackaon  &  Sharp  Co.  n.  Pliil.,  Wil.,  ft  El,  &  El.  383,  390 ;  Reg.  v.  Horrisli,  82  L. 
Bait.  R.  R.,  11  Am.  Law  Reg.  w.  a.  374 ;  J- «.  i.  M.  C.  246.  See,  generally,  Kabley 
Rynde.  RyndFarmOilCa.,68  Penn.St.  r.  Wi»cr*ler  G*«  Ligfat  Co.,  102  Maaa. 
MT I  {Buchanan  v.  Li^anaport,  Ac.  R.  W.  392.  So,  If  the  occupatlim  la  by  the  land- 
Co.,  71  iDd.  306;  NowKo  v.  Whipple,  10  lord's  MrraBt,  Uw  relatloa  of  laodlard 
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The  modem  cases  distinguish  between  an  easement  and  a  liceiwe. 
An  easement  ia  a  liberty,  privilege,  or  advantage  in  land  without 

mod  tamuit  will  not  be  oreateil,  People  v.  of  vty  ii  •  permiMion  to  crow  It  Kn  in- 

AnDu,  Ifi  Barb.  80i;   and  tlia  iime  u  deflniiennmberaf  tiinet,:inil  iiwiiliirtllM 

true  of  occupation  nnder  an  executory  itatule.    See  Auitia  od  Jurinp.  Icct.  49, 

coDtTBct  to  puitiluwe,  DoliCtle  n.  Eddj,  7  3d  ed,  ii.  83B ;  Hmper  t>.  Cliirk,  L.  K.  9 

Bub.  71;  Burnett  t>.  Caldwell,  9  WaU.  Q.  B.  200;  Wiukliam  v.  >Uwki'r,  7  M.  « 

3W ;  poll,  \t.  113,  D.  1.  zi  W.  63,  T» ;  [Decurali  frooten  Mill  Cu.  n 

The  diatinctioD  between  a  liceate  (o  Greer,  49  Jowa,  lOD.]    If  a  licciiae  wltiU 

do  aometliing  on  the  land  of  the  ticentor  in  force  may  be  exclutive  and  tnay  conrer 

•Dd  an  eajement  ii  harder  to  draw.    It  ii  right*  a*  against  third  pertuna,  and  it  it 

laid  that  a  lit'enw  it  revocMble  and  per-  ahould  tie  iield  irroTacable   wtien  under 

•onal,  while  an  eaaemcnt  ia  irrevocable  mhI,  tiie  diitinciinn  would  itill  appear  ia 

and  aa  interest  in  Und.     But  theie  are  the  fact  that  unlike  an  eaaemciiC,  an  irre- 

legal  conaequeni'sa  of  a  diallnclion  in  the  vocable  licenae  mny  alii>  he  created  hj 

charauter  of  the  limitation!  creating  tliem.  parol  when  coupled  with  an  iuterett  in  a 

An  nnaucceaafu]  attempt  to  create  aneaae-  cliatlel.    An  easement,  liowever,  ia  only  a 

nent  it  often  called  a  license,  Coleman  v.  right  to  use  or  control  the  aervient  fSlale 

Foster,!  H.&N.37i  batitlsbeliCTcd  that  in  certain  definite  and  limited  «ays.    An 

in  some  cases  the  difference  will  be  found  tndefloite  and  unlimited   right  of  user, 

to  be  independent  of  the  f'lrni  of   the  granted  in  proper  form,  would  hardly  be 

Instrument,  and  to  be  somewhat  one  of  called   an  easement  even   if  it  did  not 

degree,  between  pertnission*  to  do  acts  of  amount  to  a  least  of  the  Lind.     Austin, 

which  tlie  number  is  eltlier  deQnite  or  622,  868 :  Clayton  d.  Corby,  5  Q.  B.  A\\ 

Mcertainable   by  the  requirements  of  a  422.    See,  generally.  Dark  r.  Johnalon, 

particular  occasion,  such  aa  removing  a  66Penn.  St.104;  Newby  i>.  Hnrriion,  1J. 

eerUincliattel.on  theonehand.andaper-  &H.3&8;  Carre.  Benaon,  L.  R  SCh.62^ 

miaaion  to  do  an  unlimited  ntimlier  of  acta  Ii33,  cases  which  use  the  word  "license" 

of  a  certain  kind  on  the  other,    Apermis-  in  a  broader  tense  tlian  above.    ]d  tlw 

tiaa  to  cross  land  from  A.  to  B,  oni-e,  or  a  flrtt  case  the  Instrument  although  under 

definite  nnmber  of  times,  is  a  license,  and  seal  was  only  an  agreement  for  a  futnra 

Dot  wltliln  tbe  •(•tute  of  frauds.    A  right  oonveyance. 


z*  In  Boone^  e.  Stover,  86  Ma  430,  a  rooms  separated  from  other  room*  so  a* 

grant  by  deed  of  a  right  to  mine  ores  on  to  form  a  tenement  in  themselves,  waa 

the  grantor's  lands   waa  held  to  be  an  lield  a  lease.     The  former  case  considers 

Invvocable  licenae  and  tlie  grant  of  an  the  distinction  between  a  lodger  and  » 

Incorporeal  hereditament,  but  not  to  be  a  lessee  to  rest  on  the  question  of  eiclu*iv« 

base,  aa  not  conveying  a  sufficient  eatate  occupation  aa  slated  in  note  1. 

in  poaaession  of  the  land.  A  ticket  to  a  seat  In  a  theatre  waa 

Intereslingcoaes  to  compareare  While  thonght  to  give  something  more  than  • 
».  Uaynard,  HI  Hnas.  250,  and  Porter  v.  license  in  Drew  v.  Peer,  93  Penn.  St.  'J^ 
Herrill,  124  Masa.  &84.  In  the  fornter,  a  See  further.  Pitch  v.  ConsUniine  Uy- 
oontract  to  furnish  three  tpeciSed  rooms  drauiic  Co  ,  44  Mich.  74,  A  license  to  go 
for  a  definite  time  with  light  and  beat  and  on  the  land  of  another  for  a  specified  pur- 
board,  was  Iield  not  to  b«  a  Icaae.  In  the  pone  must  be  exercised  widiin  a  reason- 
latter,  a  contract,  in  Ibrm  a  leaae,  for  a  able  time,  Ileflla  v.  Bingham,  SO  Ala. 
dedails  time  at  a  fl»d  rale,  of  spadfied  US. 
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profit,  existing  distinct  from  an  ownership  of  the  soil,  (tf)  A. 
claim  for  an  eitsemeiit  must  be  fouiuied  upon  a  grant  by  deed  or 
writing,  or  upon  prescription,  which  supposes  one,  for  it  is  a  per- 
manent interest  in  another's  land,  with  a  right  at  all  times  to  enter 
and  enjoy  it.  But  a  license  is  an  authority  to  do  a  particular  act, 
or  series  of  acts,  upon  another's  Und,  without  possessing  any 
estate  therein.  It  is  founded  in  personal  confidence,  niid  is  not 
assignable,  nor  within  the  statute  of  frauds,  (e)  This  distinction 
between  a  privilege  or  easement,  carrying  an  interest  in  liind,  and 
requiring  a  writing  witliin  the  statute  of  frauds  to  support  it,  and 

a  license  which  may  he  by  parol,  is  quite  subtle,  and  it 
•463    •becomes  difficult  iu  some  of  the  cases  to  discern  asuli- 

Btantiat  difference  between  tbem.  The  cjise  of  Wood  t. 
Lake,  (a)  which  held  a  parol  agreement  for  the  liberty  to  stack 
coal  upon  siny  part  nf  the  close  of  another,  for  seven  yeai-s,  to  ba 
valid,  was  questioned  at  the  time  by  Mr.  Justice  Foster,  and  it 
has  been  since  forcibly  aCtaclced  by  Sir  Edwiti-d  B.  Sugden,  in  his 
Treatise  of  the  T>aw  of  Vendors  and  Purchasers,  (i)  and  was  quns- 
tinned  also  in  1  Johnson's  Ch.  Rep-  143 ;  and  yet  that  case  ha.^ 
been  recognized,  and  the  doctrine  of  it  sanctioned,  by  Lord  Ch. 
J.  Gibbs,  in  Taller  v.  Walters,  (c)  The  decision  in  Cod  v. 
Stearns  (d)  narrows  the  limits  assigned  to  a  parol  license,  while^ 
on  the  other  hand,  the  cases  of  Richer  v.  Kelly  and  Clement  v. 
Durgin,  (t^)  seem  to  approach  and  favor  the  more  questionable 
doctrine  in  Wood  v.  Lake.  (/) 

(d)  Prentiii,  Ch.  J.,  Pomeroj  c.  Milli,  S  Vl.  270. 

(e)  [Woile  r.  FroM,  4  Sandf.  Ch.  72 ;]  Prinoe  ».  Ciwe,  10  Conn.  876 ;  Kerr  «.  Coo. 
nell.  Bertoo{N.  B  ),  161 ;  Woodbuiy  a.  PHuhley,  7  N.  H.  H37 ;  Miiniroril  c.  WUiinty. 
16  Wend.  380,  a.  p.,  wliera  it  wni  lield  thnt  luuh  h  liaau  by  parol  nm  rnlid,  but 
thM  a  pHrol  agreement  lo  nilow  a  pnrtjr  to  enter  and  erect  a  dam  for  a  /vraaiMBf 
purpose  ivHB  void  within  tlie  ■tatute  of  frauds,  for  it  wa«  n  tranat^r  of  an  lateral  in 
the  lBi>d.  ir  we  undentnnd  the  \icfa*c,  said  Ch.  J.  SaTage,  as  It  la  defliwd  here  in 
the  text,  llierc  ii  no  difficulty  on  the  subjpirt.  It  is  n  mere  auihoritj  to  do  a  particular 
•ct,  at  to  hunt,  or  flsh,  or  Crect  n  lemporar;  dam,  and  coareja  no  iotereat,  and  Il>t 
license  i>  cxocuiory,  and  may  he  reroltcd  at  pleasure ;  but  acta  done  UDdcr  it  liefon 
the  reTOcittlon  are  no  trespaai, 

A  power  reierrcd  in  a  leaae  of  revoking  an  eatemeot  is  valid,  and  ths  revocation 
aflbrJi  no  groDnd  for  a  claim  in  damages  to  the  leasee.  Bscod'i  Haximt,  Beg.  i; 
Exparit  Miller.  2  Hill  (N.  T.),  418. 

(a)  Sayer.  S.  (b]  P.  66,  Stl  London  od. 

(c)  7  Taunt.  37a  (<f)  11  Mui.  63S. 

j<)  IGreenl.  117;  6  id.  9. 

(/)  b  was  held,  in  Bridget  ».  Pnnall.  1  Der.  A  B«tt  (H.  C)  4SS,  that  a  pwol 
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*  3.  Of  OSloes.  —  Offices  are  another  species  of  incorpo-    *  454 
real  liereditainents,  and  they  consist  in  a  right,  and  corre- 
spondent duty,  to  execute  a  public  or  private  truiit,  and  to  take 
the  emoluments  belonging  to  it.  (a)     OfKces,  iu  England,  may 

licenie  to  ovcrfliiw  one's  land  by  >  mill  pond  could  be  reToked,  and  at  all  erenti  it 
eeased  with  tlie  life  of  tlie  granlor.  Mr.  Juatice  Goslon,  who  gave  the  opinion  of  tlw 
court,  vna  ilispoied  to  queatloD  the  doctrine  on  tliis  aubjecl,  in  tlie  cnaes  al  Ligging  d, 
Inge,  Webb  v.  I>a(ernoBter,  uid  Tayler  d.  Walter);  and  lie  held  thnt  the  detiainn  ia 
Wood  '-,  Lake  waa  clearly  wrong.  A  mere  parol  lirenae  is  revocable,  though  acta 
done  uniler  it,  unlil  touii terms niled,  are  lawful.  Tliia  waa  tlie  amount  of  tlie  reason- 
ins  >■>  llie  ca«e  ill  North  Carolina.  Beidelnian  c.  Koulk,  6  Watti,  30Si  Coueh  b; 
Burke,  2  Hill  (S.  C).  S34,  s.  p.  See  alio  Hall  v.  CImffee,  13  Vt.  l&O,  to  the  a.  r. 
Tlie  caae  of  TayliT  u.  Walters  ii  considered  as  decidedly  overruled  by  the  L'sse  of 
Meirlins  c.  Sbippitm,  5  B.  £  C.  221,  and  Cocker  r.  Coirper,  1  Cromp.,  M.  &  R.  418. 
See  alto  Oale  &  Wbatley's  Tr«aiiae  on  1<:a*ementa,  13-16,  where  All  the  autlinriliet 
uii  parfri  liL'enMi  arc  collected,  and  the  eEfect  of  ihem  well  conaidered.  Bat  an  inter- 
etC  in  land  onc«  paiscd  cannot  be  revoked.  Jnckaon  v.  Dtanshan,  3  John*.  2!>2.  In 
tlie  coae  of  Wood  b.  Uadbitier,  18  M.  &  W.  838,  thia  vexaliou*  lubject  of  license  <n 
respect  to  Innd  was  greatly  discussed,  and  the  four  casei  of  Webh  d.  Paterniister, 
Wood  r.  Lake,  Tnyler  «.  Walters,  and  Wood  n.  Mauley,  mere  very  criticnily  examined 
in  tlie  Judgment  delivered  by  Baron  Alderson.  The  case  of  Tayler  v.  Wallers  waa 
pointedly  condemned,  and  tlie  caw  of  Webb  v.  Patemosler  waa  so  replete  with  cod- 
fuaioD  >a  to  be  of  no  weight.  The  authority  of  all  those  caaea  ia  very  much  disturbed. 
The  concloaion  at  which  the  court  arrived  waa,  that  a  right  to  ei<(er  and  remain  on 
the  land  oranoilier  for  a  certain  term  could  be  created  only  by  deed,  and  that  a  parol 
Bcenae  to  do  ao  waa  revocable  at  any  time.  A  right  uf  common,  or  right  of  way.  or 
right  in  the  nature  of  an  eaaement,  could  only  be  granted  by  deed.  A  mere  liceiiM 
paasM  no  interest,  but  a  licenae  coupled  with  an  interest  was  not  revocable. 

On  tlie  subject  of  easements  and  aquatic  righu,  1  luire  derived  much  aid  and 
facility  ill  my  reseacclies,  from  the  lliree  valuable  treatises  of  Mr.  Angell,  which  tre*l 
of  idiitmxnirMi,  of  tide  loaleri,  and  of  the  rigktt  acquired  In/  adoerte  enjot/mtni  for  lirentjr 
jrwra-  In  tliose  essays  the  author  has  faithfully  collected  the  Uw  nnd  anthoritiea 
applicable  to  the  subject,  nnd  accompanied  his  digest  of  them  with  free  and  judlciona 
criticism.  Tlie  disturbance  of  incorporeal  rights,  relative  lo  partition  walls,  founda- 
tions of  buildings,  the  diversion  of  water,  obstruction  of  lights,  &c.,  amounting  to 
nuisances,  ore  also  well  and  full  discussed  in  Gibbons  on  the  Lnw  nf  Dilnpidationf 
and  Nuisances,  c.  10.  In  tlie  propositions  of  the  English  parliamentary  commissioners 
oa  the  Bubject  of  real  property,  it  was  submitted,  (hat  adrerse  enjoyment  during 
twenty  years  of  any  profit  or  eaaement,  in  or  over  ilie  soil  of  another,  should  be  jrrima 
ficit  evidence  of  a  right,  but  one  liable  to  be  rebutted  by  proof  ibnt  llie  owner  had 
been  under  disability,  or  that  the  land  had  been  under  a  lease,  or  tlial  there  was  ■ 
life  interest  therein ;  but  sDch  proof  was  not  to  be  open  to  tlie  lessee  or  tenant  for  life. 
TIm  adverse  enjoyment  for  sixty  years  waa  to  be  conclusive  evidence  of  a  right, 
without  regard  to  tlie  disabilities  of  ilie  parlies,  or  tlie  state  of  the  title  to  ilie  land. 
Tho  nonuser  of  any  profit  or  eaaement  in  or  over  the  soil  of  anoilier  during  twenty 
years  was  to  be  prima  fadu  evidence  of  its  extinguishment,  but  liable  to  be  rebutted. 
I  should  have  apprehended  tliat  all  those  propositions,  except  the  li^ty  yean'  pro- 
vision, were  already  part  of  Ilie  Englisli  law,  and  tluit  it  waa  useless  to  have  proposed 
Ihem. 

(a)  Finch's  Law,  162.    Tlie  right  to  exercise  a  public  ofBce  is  hs  moch  a  specie* 
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be  granted  to  a  man  in  fee,  or  for  life,  as  well  as  for  yean,  and  at 
will,  (i)  In  the  United  States,  no  public  office  can  properly  be 
termed  an  hereditament,  or  a  thing  capable  of  being  inherited. 
The  contititution,  or  the  law,  of  the  state,  provides  for  the  extent 
of  the  duration  of  the  office,  which  is  never  more  permanent  than 
during  good  behavior,  (c)  Private  ministerUI  offices  only  can  be 
classed  as  hereditamentii,  and  I  do  not  know  of  any  such  subsist- 
ing among  a&.  It  would  not  be  consistent  with  our  uiauneni  and 
UB^fes  to  grant  a  private  trust  or  employment  to  one,  and  bis 
heirs,  iu  fee ;  though  I  do  not  know  of  any  positive  objectioo  to 
such  a  contract  in  point  of  Inw.  But  in  the  revision  of  the 
statute  law  of  New  York,  in  1787,  most  of  the  provisions  iu  the 
ancient  English  statntes  relative  to  office  were  reenacted.  It  was 
provided,  among  other  things,  (d)  '  that  if  a  man  be  unduly  dis- 

nr  property  n*  nnf  other  thing  cHpnlils  of  poswuion,  and  tlie  l>w  aflonli  ad^quat* 
redreu  wlien  the  poueuion  of  it  ii  wrongfuU/  wtthlield.  Wanma<;k  d-  U<dlowaj, 
i  Ala.  31. 

lb)  2  W.  Comm.  26. 

(e)  III  H<>ke  r.  Henderton,4  Par.  (N.C.)  18.19,  it  waa  decided  Itiat  a  clerk'i  ofBee, 
which  waa  tield  during  good  behavior,  and  many  oilier  public  offli»!C,  were,  under  cer- 
tain liniilHtioni,  fht  uibjnt  of  pnprrig,  like  eieiy  otlier  tiling,  corporenl  nr  iniwrporeal, 
from  whicii  men  can  earn  a  lireliliood.  And  if  anotlier  should  unlawfully  uaurp  tha 
offloe,  llie  owner  might  lure  an  action  for  damagea  for  the  expulsion,  and  aMaBubatu 
to  reatore  liim  to  the  poaseiiion  and  emolomcnts  of  the  office.  [See  Uni(e<1  Statea  t. 
Addison,  6  Wall.  2M.]  In  tlie  able  and  elaborate  opinion  deliTered  by  Judge  Nicoll, 
Id  the  caie  of  tlie  State  v.  Dews,  R.  M.  Cliarlton,  397,  it  was  held  that  public  oficoa 
in  this  country  were  publiu  agents  or  truateea,  and  had  no  proprietary  Interest  or 
private  property  in  tlieir  offices  beyond  the  conatilutinnal  tenure  and  salary  (if  any) 
pretcribed ;  and  that  official  righta  and  powers  flowing  from  ttieir  offices  might  be 
changed  at  the  discretion  of  the  legiihiCure,  during;  Ilicir  continuance  in  office.  The 
custody  of  a  jail,  for  instance,  it  was  held,  might,  without  the  vialatinn  of  any  con* 
ititutional  right,  be  taken  by  statute  from  the  aberiS,  and  leated  in  tlie  city  corpo- 

(d)  Laws  Of  Hew  York,  aesi.  10,  c.  60,  ace.  7. 

I  Offi-xi.  —  Tliere  is  no  contract  be-  Smith  c.  Mayor  of  N.  T..  R7  If.  T.  fil& 

tween  the  government  and  the  officer  to  See  Conner  u.  Mayor  of  N.T.I  Seld.SSG; 

permit  him  to  perform  the  duties,  and  \a  Warner  e.  People,  2  Henio,  273 ;  SwanD 

receive  a  certain  compensation.    AiiU,\.  v.  Buck,  40  Miai.  288. 802,  and  eases  aited ; 

419,  u.  1;   (State  o,  HcDaniel,  16  Bep.  Coffin  v.  SUte.  I  Ind.  167  ;  Bcnford  k 

062.    See  Bailey  v.  The  State,  50  HIh.  Gibson,   16  Ala.   621  ;   Barker  p.   Pitta- 

687.]    The  right  to  feel  arite*  only  from  burgh,  4  (Barr)  Pcnn.  St.  49.  r> 
tie    actual    rendition   of   the    aerrices.  An  agreement  by  an  ai^cant  for  an 


x>  A  payment  to  one  holding  an  office     title  (liere  has  been  lui  adjudication,  pnv 
nnder  cdor  of  title,  aitd  against  whoaa    tect*  tin  one  paying  from  a  Moood  p»y- 
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turbed  in  his  office,  a  writ  of  novel  disseisin  Bhould  be  maintained 
for  offices  in  fee,  and  for  life,  aa  well  as  for  lands  and  tenements. 
This  regulation  was  taken  from  the  statute  of  Westminster  2d, 
18  Edw.  I.,  and  it  was  probably  a  very  useless  provision,  and  it 
has  been  omitted  in  the  last  revision  of  the  laws  of  New  York, 
which  went  into  operation  in  January,  1830.  But  we  have  (and 
very  properly)  teeuacted  (e)  the  substance  of  the  statute  of  5  and 
6  Edw.  Vr.  0.  15,  ttgaitut  buying  and  telling  ogicet,  and  it 
prohibits  the  sale  of  any  office,  or  the  deputation  *  of  any  *  465 
office,  or  takiiifT  any  fee  or  reward  therefor.  The  offence 
is  made  a  miiulemeanor,  and  it  is  likewise  punished  with  the  loss 
of  the  office  ;  but  it  does  not  npply  to  the  case  of  a  deputy  agree- 
ing to  pay  his  principal  part  of  the  profits  of  an  office,  and  to  be 
allowed  to  reserve  another  part  to  himself  as  a  compeDsatiou  for 
his  services,  (a)  The  object  of  the  statute  was  to  prevent  cor- 
ruption ill  office,  and  it  alludes  only  to  corrupt  bargains  and  sales 
of  offices,  and  not  to  the  fair  and  necessary  appointments  of  dep- 
aties  with  a  reasonable  allowance,  though  on  this  point  there  have 
been  some  refined  distinctions  established. 

If  an  officer  has  a  certain  salary,  or  certain  annual  profits,  a 
deputation  of  his  office,  reserving  a  sum  not  exceeding  the  amount 
of  his  profits,  has  been  held  not  to  be  contrary  to  the  statute, 
because  the  principal  is  entitled  to  the  fees  and  perquisites  of  the 
office,  and  the  deputy  to  a  recoiupenBe  for  his  labor  in  the  ezecu- 

(«)  New  York  ReTJKd  Sutute*.  i[.  BM.  lec.  36,  S6, 87.  The  leglaUtnre  oT  Virgiola, 
in  1792,  recnacted  tlie  iMCnts  ot  6  and  0  Edw.  VL ;  HeTiwd  Code  of  VirgLoia,  ed. 
1814,  i.  Pl  7d. 

(a)  Gnlliford  c.  Da  Cmrdomll,  2  Salk.  408.  The  EnglUh  ttatute  of  5  and  6  Edw. 
TI.'bM  been  extended  by  (Iw  acli  of  49  Geo.  III.  and  6  Geo.  IV.,  wliich  decbu« 
fliat  no  public  afflL-e  (a  few  onlf  ezivpledj  ihall  be  lolJ,  nnder  pnin  of  diaabillty  to 
diipow  of  or  hold  it.  So  it  wai  held  in  Hilt  v.  Paul,  e  CI.  &  F.  295,  tliat  the  profit* 
of  a  public  office  could  oot  be  aaiipied  for  Uie  benefit  of  treditora. 

ottce  to  diiide  the  feei  with  another  ap-     Korrit,  2  Wall.  45 ;  and  in  L;on  p.  HItcb. 
pUcant  if  Iw  oill  wiihdra*  and  aid  the     ell.  26  N.  T.  2S5.    See  line**  e.  Uetin^ 


ment.     But  cmlra,  where  there  haa  l>eeQ     not  hold  two  Incompatible  office*  (*.;.  m 
each    adjudication.      MuVeuij   t>.    The     ttale  tollcitnr  and  member  of  CongreM) 
Hefor,  SO  N.  Y.  ISfi.     Comp.  Comitock     at  tiie  Mine  time.    State  v.  Biitxa,  B  8.  C 
■.  Gf«nd  Rapid*,  40  Mich.  807.    It  ii  add     lEA 
that  et  uommoD  law  the  tame  peraoQ  can- 

[649] 


,y  Go  Ogle 


*466  OP  SEAL  PBOPEBTr.  [PART  TI. 

tion  of  it.  So,  if  tha  profits  be  uncertain,  the  deputy  may  lawfully 
agree  to  pay  so  mucli  out  of  the  profits,  for  in  that  case  he  caaDOt 
be  charged  for  more  than  he  receives.  But  if  the  office  comists 
of  uncertain  fees  and  profits,  and  the  deputy  agrees  to  pay  a 
certain  sum  annually,  without  restricting  the  payment  to  the 
proceeds  of  the  profits,  it  would  be  a  sale  within  the  statute  ;  and 
the  cose  is  not  altered  by  the  office  yielding  move  in  contingent 
profits  than  the  amount  of  the  money  stipulated  to  be  paid.  (A) 
It  would  also  be  a  contract  within  the  purview  of  the  statute 
for  the  deputy  to  secure  all  the  profits  to  the  penton  appointing 

him,  for  this  would  infallibly  lead  to  extortion  in  the 
•  466    deputy,  (o)     *  The  statute  in  New  York  would  seem  to 

bo  broader  than  the  English  statute  of  5  and  6  Edw.  VI., 
for  it  "has  omitted  the  explanatory  and  restrictive  woi-ds  in  that 
statute,  applying  it  to  "  office  or  offices,  or  any  part  or  parcel  of 
them  that  shall  in  any  wise  touch  or  concern  the  administration 
or  execution  of  justice;  "  and  the  preamble  shows  that  it  was 
intended  to  apply  to  "  places  where  justice  is  to  be  administered, 
or  any  service  of  trust  executed."  In  England,  the  place  of 
under-marshiil  of  London  is  a  service  of  public  trust,  and  yet  it 
has  been  held  to  be  salable,  because  it  only  concerned  the  police 

(6)  Godnlpliin  d.  Tudor,  2  Salk.  468 ;  ■  o.  Willra,  &T5,  note ;  Garforth  r.  Fenm. 
1  n.  Bl.  328;  Noel  1.  Fieher,  3  Call.  215;  Becker  i>.  Ten  EyL'k.S  I'liiRc.  C8;  Molt  v. 
Robbins,  1  Hill  (N.  Y.),  21;  [Corp.  of  Lirrrpool  i^.  WHkIiC,  John.  3fi0;  Tlie  Major, 
Ac.  D.  Hayci,  10  Ir,  It.-  C,  L.  226.  See  Stale  h.  Ppck,  80  Ln.  An.  Pc.  I.  '2eO.\  In 
Tappiin  E.  Brown,  S  Wend.  ITS,  ft  wai  decided,  Ihat  if  ■  perron  recciriiig  a  df/nla- 
ion  to  a  pMk  offict,  nliich  cnllllei  liim  hy  law  to  a  certain  prrcrataifi:  upon  the  feea 
and  cmolumeiita  of  liii  principal,  agreei  to  pertorni  Ilie  dutiei  Ht  a  Jized  talarj,  tb« 
■freement  \t  in  riolation  o(  the  act  ngninst  buying  anrl  telling  oRtcea,  and  ia  void; 
althougli  it  be  not  certain  that  tlie  stipulated  turn  would  be  leu  timn  t!ie  perceotag* 
Allowed  by  low. 

(r)  Lnjiig  V.  Pnloe,  Willea. 671 ;  Becker  d.  Ten  Eyck,  6  Paige,  68  It  the  deputy 
of  a  publli:  ofBi^er  be  entitled  by  law  to  certain  fee*  and  perquiiiiea  aa  deputy,  and  ha 
agrees  to  give  ilie  officer  appointing  a  portloD  ofiucli  feel  or  perquititef,  it  i»  a  pni^ 
Chnie  of  the  deputntfon.  and  void  under  tlie  italate.  lb.  Tlie  alatuie  o(  6  and  4 
Edw.  VI.  hai  been  recnacted  in  Virginia,  with  the  addition  of  a  jmnto,  that  tb« 
act  wns  not  to  prohibit  the  appointment  and  ncting  of  any  deputy  clerk,  or  deputy 
aheriff,  who  ihall  be  employed  to  aetiit  their  principali  in  the  execution  of  their 
reapcclii'e  ofBcoa.  PriTita  fara  tliit  proTiso  would  leem  to  have  been  unneceaaaTy ; 
but  it  liaa  lieen  decided  under  it,  that  where  a  Bheriff  farmed  liii  ihrievalty  to  O., 
whom  lie  appointed  big  deputy  for  a  aum  in  groat,  to  be  paid  him  by  O.,  who  waa  lo 
diacbitrge  all  the  duiiei.  and  take  all  the  emolumenti  of  the  nfflce,  tlie  contract  waa 
lawful  I  Sailing  v.  M'Hinney,  1  Leigb,  42.  Upon  tbia  conatruction  the  proTiao  riaea 
into  great  importance. 
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of  the  city,  (a)  If,  however,  the  statute  of  New  York  should  not 
admit  of  a  more  comprehensive  coiiatructioD  than  the  one  from 
which  it  was  taken,  yet  the  principles  of  the  common  Ihw  supply 
all  deficiencies ;  and  many  agreements  for  the  sale  of  offices  that 
are  not  within  the  statute  of  Eklw.  VI.  have  been  held  void,  as 
being  against  public  policy.  The  sale  of  any  office  in  which  the 
public  are  concerned  is  held  to  be  against  principles  of  public 
policy,  and  an  offence  at  common  law.  If  A.  should  i^ee  to  allow 
B.  a  certain  proportion  of  the  profits  of  an  office  in  the  king's 
dockyai'dri,  in  case  the  latter  retired,  and  he  succeeded  to  the 
appointment,  the  agreement  would  be  void,  as  not  supported  by 
a  valid  con^iideration.  (i) 

The  provieions  and  rules  of  the  ancient  common  law  were 
remarkably  provident  in  respect  to  the  public  interest  j  and 
*  an  office  of  trust,  that  concerned  the  administration  of  *  457 
justice,  could  not  be  granted  in  reversion,  or  for  a  term  of 
years,  for  the  grantee  might  become  incompetent,  or  it  might  vest 
iq  executors  and  administnitors,  if  the  ofBc-er  should  die  wiihiD 
the  term  ;  and  it  would  be  impossible  that  tlie  law  should  know 
beforehand,  whether  the  representatives  would  be  competent  to 
diachai'ge  the  trust.  This  was  so  ruled  by  Loi'd  Coke  and  others, 
in  Sir  George  ReyjuVi  Cate,  respecting  the  office  of  marshal  of 
the  Mai'shalsea.  (a)  Sir  Henry  Finch,  in  his  Discourse,  (&)  held 
that  the  grant  of  an  office  to  an  ignorant  man,  who  had  no  skill 
at  all,  was  utterly  void  ;  as  if  the  king,  by  his  letters  patent, 
made  a  clerk  of  the  crown  in  the  K.  B.,  who  had  no  experience 
in  office,  and  was  utterly  insufficient  to  serve  the  king  and 
people. 

The  general  rule  is,  that  judicial  offices  must  be  exercised  in 
person,  and  that  a  judge  cannot  delegate  his  authority  to  another. 
I  do  not  know  of  any  exception  to  this  rule  with  us,  though  in 
England  there  are  several,  (c)    What  is  a  judicial,  and  what  is  a 

(n)  Lord  HarJwicke,  in  Batter  v.  RlchardsoD,  1  Alk.  210 ;  Anib.  7a 
(6J  Psrfon*  b.  Thompinn.  1  H.  B1.  S22 ;   Blaclifiird  e.  FrcatoD,  B  T.  R.  W ;  Bnt, 
Ch.  J.,  in  Rlchiirilion  v.  Helliili,  9  Hoorc,  4S5. 

(a)  eOo.  05.  In  Hoke  r.  Henderaon,  4  Dot.  (N.  C.)  23,  It  irii  decUnxl  that  tha 
legUlnture  cnnld  lanfullj-  (.-onfcr  ■  clerk'i  offlue  for  life,  or  diTring  good  belwrtor,  or 
during  pleasure,  or  far  nny  tErm  of  yeara  determinable  with  life  at  an  parlier  ilaf, 
Thi*  could  only  ap^lj  to  caaet  In  which  the  conititution  had  not  proacrlbcd  tha 

(i)  Page  10S.  (e)  4  Iiut  801 ;  Holtiw  r.  Werbv,  1  Ler.  70. 
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ministerial  function,  has  been  sometimes  a  matter  of  dispate.  In 
Medhumt  t.  Waite,  (d)  Lord  Mansfield  Baid  it  was  taking  ths 
definition  too  lai^e,  to  say  that  every  act,  where  the  judgment 
was  at  all  exercised,  was  a  judicial  act,  and  that  a  judicial  act 
related  to  a  matter  in  litigation.  But  a  ministerial  office  may 
be  exercised  by  a  deputy,  though  a  deputy  cannot  make  adeputy, 
according  to  the  maxim  delegata  potettatnonpotett  dtUgari.  The 
distinction  between  a  deputy  and  an  assignee  of  an  office,  as  stated 
by  Lord  Coke,  in  The  Earl  of  Shreviihury' a  Ca»t,(e)  will  serre  to 
explain  t)ie  application  of  the  statute  against  buying  and  selling 

ofHces  to  assignees  and  not  to  deputies.  An  assignee  of  an 
*  458   oHice,  he  eaya,  is  a  person  who  has  an  estate  *  or  interest  in 

the  olKce  itself,  and  doth  all  things  in  his  own  name,  and 
for  whom  his  grantor  shall  not  answer.  But  a  deputy  hath  not 
an  estate  or  interest  in  the  office.  He  is  but  the  officer's 
shadow,  and  doth  all  things  in  the  name  of  the  officer  himself, 
and  nothing  in  his  own  name,  and  his  grantor  shall  answer  for 
him.  (a) 

4.  Of  Franobiaes. —  Another  class  of  incorporeal  hereditamenta 
are  friinchises,  being  certain  privileges  conferred  by  giant  from 
government,  and  vested  in  individuals.  In  England  they  are 
very  numerons,  and  are  understood  to  be  royal  privileges  in  the 
hands  of  a  subject.  (6)  They  contain  an  implied  covenant  on 
the  part  of  the  government  not  to  invade  the  rights  vested,  and 
on  the  part  of  the  grantees  to  execute  the  conditions  and  duties 
prescribed  in  the  grant  Some  of  these  franchises  are  presumed 
to  be  founded  on  a  valuable  considei-alion,  and  to  involve  public 

(rf)  3  Burr.  125!). 

(e)  9  Co.  42.  [Ai  to  the  leiiteiieB  before,  tee  BarUl  Board,  Ac  v.  TfaoMpMO, 
e  L.  n  C.  1>.  A^.\ 

(a)  Ai  Uie  ■iii:ic'Dt  «tMaIe  of  b  ind  6  Edwitnl  VI.,  tgainit  the  Mle  of  oflkw.  hu 
been  revirei]  and  rocniioted  in  Kew  York,  it  might  have  been  ai  well  to  have  alM 
recnauted  the  aUtute  of  VI  Richard  IL  (a.  d.  1386),  entitled  an  Act  that  mne  aloS 
tblnia  offica  tig  mil,  or  fir  reuMrd,  but  upon  daerL  Tliej  all  leem  to  liare  constituted 
parit  uf  ono  ancient  >}->tero,  anil  to  Itare  been  dictated  by  tiie  lame  proridcnt  and 
generiDB  ipiriL  It  dednred,  that  tlie  apiKiinting  power  wlio  should  "  ordain,  nnrne, 
Vt  make  JuntiL'eii  of  tlie  frace,  slierilTi.  cuitomen,  comptroiten,  or  tny  otiiei  ofOnr 
or  minlxer  of  tlie  king,  ihould  be  flrmlj  sworn  nut  to  ordain,  natno,  or  make  aoj, 
for  any  f\(K  or  brocage,  favor  or  affection  ;  and  that  nBKt  vAUh  purmellt  iy  \im,  tr  hf 
alher  jiririlg  or  epalg,  U>  fi»  in  any  manner  n/offiet,  liail  be  pat  in  the  tame  offia,  or  in  any 
Otiier."  Till*  atatule,  laid  Lord  Coice  (Co.  Utt  2S4,  a),  wat  worthy  to  be  wrtttw  in 
letter!  of  fmUI.  but  more  worthy  to  be  put  in  due  •: 

{b]  2  UL  Ci>mm.  37;  Finoli'a  Law,  lU. 
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duties,  and  to  be  made  for  the  public  accommodation,  and  to  be 
afifected  witli  a  jut  publicum,  and  they  are  necessnriiy  exclusive 
in  their  nature.  Theigovernment  cannot  resume  them  at  pleasure, 
or  do  any  act  to  impair  tlie  grant,  without  a  breach  of  contract. 
The  pHvilege  of  making  a  road,  or  establiahing  a  ferry,  and  taking 
tolls  for  the  use  of  the  same,  is  a  franchise,  and  the  public  have 
an  interest  in  the  same ;  and  the  owners  of  the  franchise  are  liable 
to  answer  in  damages,  if  they  should  refuse  to  tmnsport  an  indi- 
vidual without  any  reasonable  excuse,  upon  beingpaid  or  tendered 
the  usual  rate  or  fare,  (c)  '  Tlie  obligation  between  the  govern- 
ment and  the  owner  of  such  franchises  is  mutual.  He  is  obliged 
to  provide  and  maintain  facilities  for  accommodating  the  public, 
at  all  times,  with  prompt  and  convenient  passage.  The  law,  on 
the  other  hand,  in  consideration  of  thin  duty,  provides  him  a 
recompense,  by  means  of  an  exclusive  t«ll,  to  be  exacted  from 
persons  who  use  tlie  road  or  ferry,  and,  of  course,  it  will  protect 
him  against  any  new  establishment  which  is  calculated  to  draw 
away  bi.t  custom  to  his  prejudice.  An  estate  in  such  a  fran- 
chise, and  an  estate  in  laud,  rest  upon  the  same  'principle,  '459 
being  equally  grants  of  a  right  or  privilege  for  an  adequate 

(e)  B««kDun  v.  Santtoga  snd  Schenectady  Railroad  Coropany,  3  Pnlge,  16 ;  Paine 
V.  Patrick,  S  Mod.  289,  204 ;  Hun?,  J.,  In  Charlet  River  Bridge  v.  Wamo  Bridge, 
11  Fttien,  689. 

I  At  common  law  a  carrier  could  not  tona  rrom  Iti  beneflta.    S  Palg«,  75;  San- 

charge  mi>re  than  was  reawnsble,  bat  he  ford s. CHtavrloa  R.  R.,  24  Penn.  St. 376; 

conld  carry  at  an  Dnreasonablr  tow  rate  Twell«  d.  R.  R.,  3  Am.  Law  Reg.  n.  a.  728; 

for  faTored  Indiiidtiali.    Baxendale  p.  E.  Shliiper  v.  Pa.  R.  R.,  47  Penn.  SL 

C.  R.  Co.,  4  C.  B.  N.  8.  63.  83;   Great  [People  v.  N.  Y.,  Ac.  R.  R.  Co^  22  Hun, 

Wettem  R.  Co.  d.  Sntion.  L. R.4  H.I.  633.]  SeeLumbucdr.  Stearna.iCaah. 

22B,  237;    Fitchbnrg  K.  R.  e.  Gage,  12  Gailight  Co.  v.  Coilidaf,  26  Md.  1, 

Graj,  303.     In  thii  conntrj  it  hai  been  Sliepard  v.  Milwaukee  Gailight  Co. 

held  that  a  railroad,  being  a  public  uH,aa  WU.  &H9;  16id.  31S;  [Sargent  v.  Boat 

■hown  by  the  exerciae  of  eminent  domain  &c  R.  R.  Co.,  116  Maa*.  416.]  z' 
in  iu  faror,  cannot  arbitrarily  axeluda  per- 


fi  Anr  dlacrltnlnatlon  In  raiei  must  N    U.  4S0;   Johiuon  v.  Peniacota,  fte. 

be  reaaonable ;  tIi.,  baaed  upon  diflerences  R.  R.  Co.,  10  Fla.  623.    The  qneitlcm  ii 

in  the  aerv'ce  to  be  rendered,  or  reaaona-  now  largely  regalsted  by  itatute.    See 

biy  oalcnkted  to  aecnre  lome  benefit  to  Wabaih,  Ac.  Ry.  Ca  v.  The  People,  106 

the  oompaoy,  and  not  the  reiult  ot  mere  111.  238 ;  104  IU.  476 ;  Herah  v.  Northern, 

farorititm.      K.  &  T.  C.  Ry.  Co.  v.  Rntt,  ftc.  R  R.  Co.,  74  Penn.  St.  IBI ;  and  Mae* 

68  TeR.  W;  Ragan  v.  AUum,  9  Lea,  609;  ilnsdy  cited,  tupra. 
HcDuflee  «.  PorUand,  Cc  R.  E.  Co.,  62 
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consideration.  If  the  creation  of  the  franchise  be  not  declared 
to  be  exclusive,  yet  it  la  necessarily  implied  in  the  giant,  as  in 
the  case  of  the  grant  of  a  ferry,  bridge,  or  turnpike,  or  railroad, 
that  the  government  will  not,  either  directly  or  indirectly,  interfere 
with  it,  so  as  to  destroy  or  materially  impair  its  value.  Every 
such  interference,  whether  it  be  by  tlie  creation  of  a  rival  franchise 
or  otherwise,  would  be  in  violation  or  in  fraud  of  the  granL 
All  gt'iinta  or  franchises  ought  to  be  so  construed  as  to  give  them 
due  eflFeut,  by  excluding  all  contiguous  competition,  which  would 
be  injurious,  aud  operate  fi'audulently  upon  the  grant.  The  com- 
mon law  contained  principles  applicable  to  this  subject,  dictated 
by  sound  judgment  and  enlightened  monLlity.  It  declared  all  such 
invasions  of  franchises  to  be  nuisances,  and  the  party  aggrieved 
had  his  remedy  at  law  by  an  action  on  the  case  for  the  disturbance, 
and  in  modern  practice  he  usually  resorts  to  chancery,  to  stay  the 
injurious  interference  by  injunction,  ((i)'y'    We  have  nothing  to 

(«|  22  Hon.  VI.  H,  b,  Pnston.  J.;  Bro.  action  tur  le  cue,  pi.  ST,  lit  NiiiMUice,  pL 
12 ;  2  Rol.  Alir.  140,  pi.  20,  UO,  pi.  1,  2,  8,  101 ;  P.  N.  B.  184 ;  YhtJ  b.  Foid.  2  Saand. 
J72;  2  Dl.  Comm.  37  ;  8  id.  218, -JIO;  Tripp  p.  Frank,  4  T.  R.  606.  Lord  Holt,  in  tim 
case  of  Keeble  nnd  HickeriDgali,  Ilnll,  20;  N'ewliurgli  Tumpikc  Companj  r.  Miller, 
6  Jolini.  Cli.  Ill ;  4  id.  160.  a,  i>.  Darmioutli  CalWge  v.  Wooilward,  4  Wlieaion,  518; 
Huzzy  D.  Field,  2  Cr.,  M.  £  R.  4^.  It  lins  been  qsuiU  in  tlie  gnnt  of  a  fntnchiae  to 
exduJe  in  exproii  lerai*  all  interference  within  ipevifled  ditlancec  Tliii  practioa 
has  lieMOie  liigbly  expedient,  Considering  the  doctrine  estnbliilied  in  Ui«  ouea 
referred  Co  in  a  lubEequent  part  of  this  note.  By  a  trenernl  net  in  IlUnoii  (Reiued 
Lawa  of  Illinois,  1833),  a  terry  or  toll  bridge  pririli^^,  crented  by  itatute,  excladet 
all  otiier  eitabllalimenti  of  the  kind  witliin  tlirce  niites  of  Ihe  same.  So,  the  net 
of  Georgia,  of  21lt  of.  December,  1836,  creating  tlie  Clialtahoochee  Railrond  Com- 
pany, exclude!  for  twenty-five  years  all  other  railrondi  running  parallel  thncto 
within  twenty  milea.  This  Ji  in  afflrmanee  of  ihe  common-law  rule,  and  it  is  (be 
wiicit  cuurac,  for  it  prevent!  all  uncertainly  and  dispiilc  as  to  what  are  reaaoimble 
disianee!  in  (be  given  cnee,  and  vrliat  would  amount  to  an  unlawful  interference. 
In  Dyer  i:  Tiucaloota  Bridge  Company,  2  Porter  (Ala.)  2m,  it  was  held,  aHer  an 
einbomtc  ditcafsion,  that  Ibe  erection,  of  a  toll  bridge  under  legiilaiive  prnnt, 
wltliin  a  (liort  distance  of  a  ferry  previously  licld  under  a  county  court  license,  ao  aa 

1  Rarilan  *;  I).  R  R.  H.  p.  Delaware  remarked  apon,  8  C.  E.  Green,  671 ;  Fort 

&  R.  CiuihI,  8   C.  E.  Green.   5l(t,  1   C.  Plain  Bridge  Co.  d.  Smith,  30  N.  T.  44. 

E.  On>en,  R-21.     See  Auburn  &  C.  Plnnk  See   also  Ferret  v.  Woodward,  20  Wta. 

R.  0.  l)ougla»,  6   Seld.  444,   cited   and  408. 


jr'  In  HopkiM  b.  Great  Northern  Ry.  would  tw  by  the  bunding  of  a  new  ferry 

Co.,  2  Q.  It.  T).  224,  it  waa  held  that  a  bonaji/k  intei>ded  lor  ao  entirely  different 

ferry  riglitwaa  not  infringed  by  the  build-  traffic,  but  which  tn  faet  did  divert  some- 

tag  uf  ■  bridge  which  diverted  part  of  Die  what.    See  Ttie  Queeii  v.  Cambrian  Ry. 

traffic,  and  it  was  doubted  wbetlwr  it  Co.,  tt  L.  R.  Q.  B.  1S±. 
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do  with  a  great  proportion  of  the  franchises  that  occupy  a  large 
epace  in  the  treatises  on  English  law ;  and  whoever  claims  an 
exclusive  privilege  with  ns,  must  show  a  grant  from  the  legisla* 
ture.  Corporations,  or  bodies  politic,  are  the  moat  usual  franchises 
known  in  our  law  ;  and  they  have  been  sufficiently  considered  in 
a  former  Tolume.  These  incorporated  franchises  seem,  indeed, 
with  some  impropriety,  to  be  classed  by  writers  among  heredita- 
ments, since  they  have  no  inheritable  quality,  inasmuch  aa  a 
corporation,  in  cases  where  there  is  no  express  limitation  to  its 
continuance  by  the  charter,  is  supposed  never  to  die,  but  to  be 

to  prore  a  grent  Injur;  to  It,  wai  not  nn  uncongtilntlnnal  act,  nnr  iin  eicluitTe 
granl  of  n  ferry,  nnd  tlmt  tlie  licenu  wni  taken  luhject  to  the  paramnunl  diicretloti 
of  ilie  Icgfistnliire.  Otiier  ferrieg  may  bo  eslnhliilied  nlnnfniile  if  ferrici  nppoiie  fa 
ttunt,  in  (lie  dticretion  of  (he  i^ourt,  and  in  lille  manner  bridifeB  rrmy  lie  eatHblislied 
aIonK«ide  ot  feiriea.  Tlie  ilfltate  law  of  AUbama  only  provided  lliat  no  ferry 
tliould  be  eilablialied  witliin  two  mile*  of  nno^An-  /errg  already  Miablialicd.  Tlte 
•xception  to  tlis  ezclmife  priTilejce  ia,  when  the  ferry  ii  aituale  at  or  near  the  (oirn, 
when  one  ferry  might  not  be  lufflcient.  Joneii  o.  Johnson,  2  Ala.  746.  Sn,ona  (oil 
bridge  cannot  be  citabliiheil  within  three  milei  of  another  loll  bridge.  The  cue  above 
cited  wa<  deemed  to  be  warranted  by  itatutory  conttruction,  otiierwise  it  would  aoeni 
to  be  hardly  consonant  with  general  prinoiplei. 

But  the  cn»e  ot  Charles  River  Bridge  v.  Warren  BrldRP  (11  Peten,  420)  U  of  more 
momentoui  import,  and  contalDE  and  ettabliBliet  s  doctrine  luhversive  of  that  in  the 
text,  and  wiiicli  goei  very  far  to  dettmy  (lie  aecarity  and  value  of  legislative  franchliet. 
The  court  declared,  by  Mr.  Chief  Joidce  Taney,  that  public  grants  were  (□  be  con- 
atnied  B(ric(l7,  and  that  nothing  passed  as  against  the  state  by  implication,  in  diminu- 
tion of  the  li'gisladve  powers  requisite  to  accomplish  the  end  of  their  creation.  It  was 
accordingly  decided  that  (he  grant  by  statote  to  the  Cliarles  River  Bridge  Company  of 
(he  right  founded  on  a  valuable  consideration,  to  build  a  bridge  orer  [lia(  river,  and  (o 
take  toll,  contained  no  engagement  from  the  State  of  Massachutetti,  nor  any  implied 
contract,  that  tlie  privilege  to  erect  another  bridge  contiguous  thereto,  and  on  tlie 
tame  line  ot  travel,  and  which  might  create  competition,  and  diminish  or  destroy  its 
income,  should  not  be  granted  within  the  period  of  the  operation  of  the  grant;  that 
■•  no  grant  of  any  such  exclusiro  privilege,  or  any  contract  of  the  Itind  was  erpmttd, 
none  was  to  be  intended  or  inferred.  There  was  no  conttructive  franchise  or  privi- 
lege admitted,  and  tlie  decision  rested  on  legislative  sovereignty  and  its  all  surpassing 
powen.  iU.  Jiudce  Story  dissented  from  (Eiii  extraordinary  doctrine  and  decision, 
aod  with  liii  cuttomuT  learning  and  ability.  The  same  Inliiudinnry  doctrine  waa 
declared,  after  a  very  elaborate  discussion,  in  the  case  of  Tuckahoe  Canal  Co.  v. 
Tockahoe  Railroad  Co,  in  the  Court  of  Appeals  in  Virginia,  II  Leigh,  43.  As  (here 
wo*  no  txprtit  provision  in  the  charter  against  (he  exercise  of  legislative  power  to 
ehartw  other  and  rival  cnnpanies  tor  transportation  along  tlie  seme  line,  parallel  and 
coatlgnou*.  It  ntu  held  that  the  legislature  might  lawfiilly,  and  in  their  discretion, 
exercise  the  power,  though  It  might  In  efiect  impair  or  annihilate  the  proflt*  of  the 
prior  company.  TIils,  I  kpprehend,  nay  now  be  considered  ni  a  [««ralent  prin- 
ciple In  American  constitutional  law,  and,  in  my  humble  opinion,  it  is  deeply  ta 
bangretted.    [Anit,  L  tl9.n.i.] 
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clothed  with  a  bind  of  legal  immortality.  (A)     Speciitl  privilegeBt 
conferred  upon  towns  and  individual!}  in  a  Yariety  of  wajs,  and 
for  numerous   purposes,  having  a   connection   with   the   public 
interest,   are   franchises. 

*  460       *  s.  Of  AnnnitiM.  —  All  aanoity,  says  Lord  Coke,  (a)  is 

a  yearly  sum  stipulated  to  be  paid  to  another,  in  fee,  or  for 
life,  or  years,  and  chargeable  only  on  the  person  of  the  grantor. 
If  it  be  agreed  to  be  paid  to  the  annuitant  and  his  heirs,  it  is  m 
personal  fee,  and  transmissible  by  descent  like  an  esitate  in  fee, 
and  forfeitable  for  treason  as  an  hereditament,  (6)  and  for  that 
reason  it  belongs  to  the  class  of  incorporeal  hereditament*,  (c) 
It  is  chaigeable  upon  the  person  of  the  grantor,  for  if  the  anouity 
was  made  ohatgeable  upon  land,  it  would  then  become  a  rent 
charge,  and  descend  to  the  heirs  as  real  property,  (if) '  The 
remedy  for  a  failure  in  the  payment  of  the  annuity  was  anciently 
by  the  original  writ  of  annuity,  but  now  the  remedy  is  by  a  personal 
Bctionof  debtor  covenant  on  the  instrument  by  which  the  annuity 
is  created.  Unless  the  grantor  grants  the  annuity  for  himself 
and  his  heirs,  the  heirs  oF  the  grantor  are  not  bound,  for  the  law 
presumes,  by  the  omission  to  name  them,  that  he  did  not  intend 
to  include  them  in  the  obligation,  (e) 

(A)  Thej  ara,  neTertheleii,  dMtned  Incorportil  faerediUtnenti ;  and  •harei  Id  a 
railrosd  incorporated  company  have,  In  Kentnuky,  been  adjudged  to  be  r«al  ealatei 
which  descends  u  realtj,  and  o(  which  a  widow  might  be  endowed.  Prin  v.  Piica^ 
6  Dana,  107. 

(a)  Co.  Litt.  144.  b.  {b)  Co.  Lilt  3.  a ;  Heril'i  Cm«.  7  Co.  34.  b. 

(e)  An  annuit]'  in  fte  i«  pennnal  estate  nb  mode.  It  has  none  ot  tlie  Inddenla 
and  character!  I  tics  of  real  estate,  except  that  of  descmding  to  the  lieir,  and  not 
fitrraing  asMta  In  the  hand*  of  the  exemtor.  The  husband  is  not  entitled  to  his 
curtesy,  nor  the  wife  to  her  dower,  in  an  ennnity.  It  cannot  be  convejed  by  way 
of  nse,  and  it  Is  not  witliia  tlie  statute  of  fraads,  and  may  be  bequeathed  and 
Mtigned  as  personal  estate.  Stafford  d.  Bucklejr,  S  Ves.  170  ;  Anbin  t.  Daly.  4  B.  A 
Aid.  69.  Tlie  personal  natare  of  an  annnitj'  is  discussed  with  learning  and  ebility  in 
the  article  entitled  "PeraoDal  HaraditaRWDts,"  In  tha  American  l^w  Magazine,  for 
October.  1B43. 

(rf)  Co.  Utt.  144,  b. 

(«)  lb.    Hr.  Elljis,  in  a  recent  treatlee.  entitled  •■  The  I«w  ot  Fire  and  Life  In•II^ 

1  SoIloTj  f.  LeaTer.  L.  R  9  Eq.  32.  Bat  ariDuitlM  ofaarged  In  like  maDMr  w«ra 

•n  annuity  charged  on  tlie  real  and  per  left  to  the  leatator'e  children,  "  or  Uwir 

■onal  estate  of  a  testator  which  wat  ex*  heirs,"  the  next  ol  kin  of  a  deceMed  child 

pressedtobeleft  to  A.  &■  "forever,"  with-  took.    Panons  n    Fanont,  L.  R.  S  Eq. 

oat  mention  of  heirs,  was  held  to  paai  to  SU.    [That  an  annuity  caniMt  be  appor- 

the  personal  rcpreaentatlre  of  A.  B.Ta7-  tloned,  see  Helier  «.  Hriwr,  Tl  Ind.  EW: 

lor  K.  UarUndale,  13  Sim.  168.    So,  when  pat,  471,  n.  (b).] 
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6.  Of  R«nta.  —  Rents  are  tbe  last  Bpecies  of  these  iDcorporeal 
hereditaments,  and  they  form  a  very  important  and  interesting 
title  under  this  branch  of  the  law. 

(1.)  Of  tJie  Varioua  Kindt  of  Rentt.  —  Rent  b  a  certain  yearly 
profit  in  money,  provii^ions,  chattels,  or  labor,  issuing  out  of  lands 
and  tenements,  in  retribution  for  the  use,  and  it  cannot  issue  out 
of  a  mere  privilege  or  easement.  (/)  There  were,  at  common  law, 
according  to  Littleton,  (g)  three  kinds  of  rent,  viz.,  rent  service, 
rent  cha^e,  and  rent  seek.  Rent  service  was  where  tbe 
tenant  held  his  land  by  *  fealty,  or  other  corporeal  service,  *  461 
and  a  certain  rent ;  and  it  was  called  rent  service,  because 
there  was  some  corporeal  service  incident  to  the  tenancy,  as 
fealty,  homage,  or  other  service.  A  right  of  distress  was  insep- 
arably incident  to  this  rent,  {a)  Rent  charge^  or  fee-farm  rent,  is 
where  the  rent  i»  created  by  deed,  and  the  fee  granted  ;  and  as 
there  is  no  fealty  annexed  to  such  a  grant  of  the  whole  estate, 
the  rent  charge  was  not  favored  at  common  law.  The  right  of 
distress  is  not  an  incident,  and  it  requires  an  express  power  of 
distress  to  be  annexed  to  the  grant,  which  gives  it  the  name  of  a 
rent  charge,  because  the  lands  are,  by  the  deed,  charged  with  a 
distress.  (J)  Rent  tech,  ticcut,  or  barren  rent,  was  rent  reserved 
by  deed,  without  any  clause  of  distress,  and  in  a  case  in  whicli 
the  owner  of  the  rent  had  no  futui-e  interest  or  reversion  in  the 
land.  The  owner  of  the  rent  was  accordingly  driven  to  the  slow 
and  tedious  remedy  by  a  writ  of  annuity,  or  a  writ  of  assise,  (c)  > 

Mice  and  Annaitio,''  hii  collected  and  uTaQged  all  tlie  law  on  tlie  subject  Of  antmilia 
fir  tive*.  An  annuit;.  ■■  well  as  ■  judgnient,  ii  preaumed  Id  be  MtiBBed  ftfter  twenty 
7«Kt,  if  nothing  baa  been  done  nader  it. 

(/I  2  Bl.  Comm.  41 ;  Gilbert  on  fienU,  0;  Co.  Litt  142,  k;  Bnisud  v.  Cape), 
8  B.  &  C.  141. 

(9)  Sec.  218. 

(o)  Utt.  ».  216;  Co.  Lltt  142,  a ;  Renege  b.  Elliot,  9  Watta,  268. 

|i|  Utt  1.  217 ;  Co.  Litt.  143.  b ;  Gilbert  on  Kenu,  15e.  In  the  cam  of  Ingenotl 
V.  Sergeant,  1  Wharton,  3ST,  tlie  Uw  on  this  bead  ii  leamedl;  reviewed  and  discuMed 
by  Mr.  jDftice  Kennedy ;  and  it  is  declared,  that  the  statute  of  Quia  Emplora  (18  Edw. 
I.)  wat  nexer  in  force  in  rennaylranla,  and  that  a  rent  reeerred  to  grantor  and  liis 
hein.  h)  die  grant  of  lands  in  lee,  li  a  nml  trriix  and  not  a  rent  cliarfft.  The  release 
of  part  of  the  ground  from  the  rent  does  not  therefore  extinjculsh  the  whole,  and  the 
remainder  of  the  land  renrain*  sutgect  to  a  doe  proportion  of  tlie  rent, 

(c)  Utt.  a.  218, 217, 218, 2S5, 238 ;  Co.  Litt.  150,  b,  160.  a ;  GUbert  on  DUtreatet,  0. 

>  Bi»L  —  {a)  From  lehal  Rtnl  !ti«fi.—     of  lands  and  their  furniture,  such  a*  Uts 
IthaabeeoaaiatiiatarentnBjiaiiieont    stock,  &c  ;  and  It  has  been  held  Aat  a 
TOt  111-42  [  W7  ] 
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But  the  statute  of  4  Geo.  TI.  c.  28,  ftboliahed  nil  distinction  between 
the  several  kinds  of  rent,  so  far  as  to  give  the  same  remedy  by 
distress  in  cases  of  rents  seek,  reabj  of  assize,  and  chief  rents,  as 
in  the  case  of  rent  reserved  upon  a  lease.  The  statute  of  New 
York  (d)  has  not  adopted  that  provision  in  so  many  words,  bat 
it  gives  the  remedy  by  disti-ess  in  all  cases  where  any  certain 
services,  or  certain  rents  reserved  ont  of  lands  or  tenements, 
remain  due.  The  remedy  is  extended  equally  to  the  grantees 
uiid  as^gnees  of  the  lessor,  and  to  the  heirs,  executors,  and 
adminbtrators  of  the  party  entitled,  (e) 

(d)  New  York  Revised  Statuteg,  i.  747,  lec.  18,  20,  21,  28. 

(<)  Tbe  relations  of  landlord  snil  tenant  h«Te  been  rery  inatBrially  altered  in  tha 
SUte  of  New  York  bIdco  the  lut  edition  of  ihia  work.  In  the  new  (perhaps  the  better 
expreaaioa  would  be  Die  nciwii)  conilitation  of  New  York,  wliich  toak  effect  on  Oe 
flntof  Jannary,  1847,  it  wai  provided,  that  "  no  leaie  or  grant  of  ngricultural  land  for 

rightofdUtreu  may  be  incident  to  arent  that,  and  that  it  was  a  rent  aerrlce  to 

pnrportii:^  to  iHue  out  of  both,  Micklo  wbich  dUtres*  waa  incident  ai  of  commoo 

D.  Miles,  31  Penn.  St. 20 ;  [Vetter's  App.,  riglit  apart  thim  the  deed.    Bat  tiie  court 

69  Penn,  SL  62;]  and  that  «uch-a  rent  held  that  althongh  the  rent  waa  a  rent 

ninj  be  apporUoned,  NewtOD  d.  Wilson,  3  serTice,  there  mifiht  be  a  rent   lerTic* 

Hen.  £M.  470.   But  seeSntiiff  v.  Atwood,  withoat  tenure;  that  the  right  of  dislreM, 

IG  Ohio    St.   18S;  Fay  v.   Holloran,  SG  unless  derived  from  a  deed,  waa  incident 

Barh.  296.    It  would  seem  that  the  Penn-  to  tenore  on); ;  and  that  tliera  were  no 

lylranla  case  might  have  been  put  on  tennres  in  Pennsylvania  since  the  Rcr- 

(Ue  8d  resolntion  of   Spencer'e  Case,  6  olntion,  in  spile  of  dte  statute  Qwa  Em/t- 

Rep.  16,  that  "  the  rent  did  not  issue  out  torn  not  being  in  force.    Wallace  r.  Hang, 

of  the  stock  or  sum,  hut  out  of  the  land  stad,  44  Penn.  St  492. 

only."  It  ig  now  held  in  New  York  Ibat  a  teni 

(b)  RenU  Service  and  RenU  Charge. —  pnrporting  to  be  reserved  in  fee  upon  a 

Although  a  rent  reserved  to  the  grnntor  conveyance  of  lands  ii  a  rent  charge,  not 

and  his  heirs  upon  a  conveyance  of  lands  a  rent  service  ;   bat  that  the   right  of 

in  fee  Is  held  lo  be  a  rent  Bervlcc  in  Penn-  reentry  may  he  created  by  deed,  and  ia 

sylvania,  it  bat  been  held  in  an  interesting  valid  in  Favor  of  the  grantor  of  tlie  land, 

case  that  ownership  of  land  in  tliat  stale  hie  heirs,  devisee*,  and  aasigna,  againit 

is  allodiaL    A  party  who  had  conveyed  the  grantee,  his  heira  and  ataign*.    Van 

l^ind  in  fee,  Naerring  a  ground  rent,  after-  Benaselaer  r,  Barringer,  89  N.  Y.  9,  and 

wardgobtaiued  the  deeds  and  frnudulentLy  ca*e>  cited;  Van  R.  c.  Dennison,  S6N.  T. 

iiliered  them,  whereupon  the  purchaser  393;  Van  R.r.  Slingerland,  26  N.  Y.  660; 

refused  to  pay  the  tent  any  longer.    It  Van  R.  c.  Hays,  IS  N.  Y.  68;  Van  R.  ». 

Iiiiving  been  held  that  the  remedies  tor  Ball,  ib.  100;  Hoiford  v.  Ballard,  S9  N.  T. 

ilierent  on  the  deed  were  gone  (Arrison  147;  Cnigerr.  McClanghry.Gl  Barb.  642; 

'-.Hannttad,2Barr,If)l;Wallacei>.Harm-  a.  c.  41  N.  Y.  219.     So,  the  covenant*. 

stad,  16  Peon.  8L  4^),  the  gtantor  dia-  Van  Renaaelaer  b.  Bead,  26  N.  Y.  666; 

Iraiaed,  and  took  the  ground  that  tha  rent  Tyler  s.   Hndom,  46  Barb.  439.     See 

was  an  e«tate  which  vested  in  hitn  befbre  Lyon   k.  Chaae,  61   Barh.   13;   Hunt  a. 

the  alteration,  an'l  waa  not  deTetl«d  by  Tbampeen,  S  Allen,  SO. 
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There  is,  therefore,  the  same  noivereal  remedy  hy  acUon  and  by 
distress,  for  every  species  of  rent  or  service  lawfully  due, 
when  the  same  is  certain.  (/)     The  *  tenancy  that  will    *  462 
authorize  a  dUtress  does  not  necessarily  require  a  formal 
lease,  and  it  may  be  implied  from  circumstances,  and  a  parol  lease 
will  be  8u£Bcient  (a) 

The  best  way  of  reserving  perpetual  rents,  if  it  be  intended  that 
rents  should  always  be  of  the  same  value,  is  to  stipulate  that  the 
payment  be  in  kind,  such  as  wheat  or  other  produce,  or  in  cattle 
or  poultry.  This  was  the  almost  universal  practice  in  ancient 
times,  and  a  great  proportion  of  the  ancient  leases  in  New  York, 
in  the  manor  counties,  were  of  that  description.  By  the  statute 
of  18  Eliz.,  one  third  part  of  the  rent  upou  college  leasee  was 
directed  to  be  reserved  in  corn,  to  be  paid  either  in  com,  or  at  the 

•  longer  period  than  twelTe  fears,  thereafter  made.  In  wliich  ahonld  be  retcrved  utj 
rent  or  terrice  of  any  kind,  should  be  vRlld."  (Const.  arL  1,  see  14.)  B7  ■  Uw  of 
the  New  York  legislature,  paaaad  May  18,  I84fi,  distress  fbr  rent  wm  abolished ;  and 
the  proTidons  of  the  Rerised  Statutes,  i.  4TQ,  givfhg  preference  to  landlords'  claim* 
fi>r  rant  over  judgment  L-reditors,  were  repealed.  (laws  of  sets.  89.  c.  274.)  It  will 
Im  perceived  that  these  are  tnomentous  changes  In  long  establislied  law. 

(/)  Cornell  i>.  Lamb,  2  Cuwen,652;  Smith  i*.  Coison,  10  Joiini.  91.  The  esse  of 
Cornell  t>.  Lambassumes  that  a  reversiousr/  interest  must  be  sabsitting  in  the  person 
who  dietrains ;  but  that  cue  arose  prior  to  the  New  York  Bevlseii  Statutes,  and  when 
the  exteoded  provision  in  those  statutes  iiad  not  been  adopted.  The  restriction  at 
to  the  paoessity  of  a  rcTeraioiiary  interest  mentioned  in  that  case  seems  to  be  now 
remoTed  by  the  18th  section  of  the  statute  above  cited.  A  doubt  was  suggested,  in 
the  case  of  Cornell  e.  Lamb,  whether  the  right  of  distress  could  exist  in  those  cases 
where  the  land  was  allodial,  without  an  autliority  for  that  purpose  in  the  lease  or 
eontract.  To  establish  the  right  of  distress  at  common  law,  witliout  any  power  in 
the  lease,  there  always  existed  a  rent  due,  a  reversionary  interest  in  the  landlord, 
and  fealty  due  as  incident  to  the  tenure  of  free  and  common  tocoge.  To  remove  this 
dnubt,  it  wa«  declared  by  the  New  Tork  Revised  Statutes,  1.  718,  sec.  3,  renderhig 
all  land*  In  the  state  allodial,  that  the  abolition  of  tenures  should  not  take  away  or 
distjtarge  any  rent*  or  services  certain,  which  lisd  been  or  might  be  created  or 
reserved.  This  was  intended  to  subject  allodial  lands  to  the  incidents  which  before 
applied  to  socage  tennres. 

(a)  Knight  b.  Bennett,  S  Bing.  361 ;  Coraell  v.  I^mb,  2  Cowen,  6G2 ;  Jacks  v.  Smith, 
1  Bay,  315.  It  was  to  be  presumed,  that  in  those  states  in  which  t1»e  English  law  of 
distress  for  rent  has  been  essentially  preserved,  the  remedy  had  equally  been  extended 
t»  every  kind  of  rent.  Bnt  I  shonld  Infer  that  this  was  not  the  case  in  Virginia ;  for 
In  the  American  Jurist.  No,  8,  the  question  is  raised,  and  discussed  with  much  acute- 
neso  and  reaearGh,  n^iha  m  VTryinifi,  on  llu  eonvtyana  of  land  I'n  fie-timplt,  rtitrving 
TfHt,  the  jtoffof,  ml/vut  an  erprat  ^paialioti  to  fJtnt  tfffi,  Iku  a  rigkt  0/  dittrttt.  The 
writer  condudes  in  the  afBrmaiire,  and  that  on  a  feoffment  in  fee,  wttA  a  rttenatioa  of 
rsal,  the  feoffee  thereby  becomes  a  tenant,  and  the  feoffor  a  landlord,  witli  tlie  remote 
reversionary  Inieivsts  called  a  rarartedr. 
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current  priceR  at  the  neftrest  public  niitrket.     We  have  an  instance 
in  New  York  of  the  same  provident  foresight  in  the  act 

•  463    instituting   the    University,  (b)  •  and  limiting   its   annual 

income  to  40,000  bushels  of  wheat.  This  arrangement 
8ftveR  the  interest  of  the  persons  in  whose  favor  rent  is  reserved 
from  sinking  by  the  depreciation  of  money,  owing  to  the  augmen- 
tation of  gold  and  silver,  and  the  accumulation  of  paper  credit. 
The  rents  which  have  been  reserved  in  corn,  says  Dr.  Smith, 
have  preserved  their  value  much  better  than  those  which  have 
been  reserved  in  money,  (a) 

In  the  feudal  ages,  a  great  proportion  of  the  produce  of  the 
land  went  as  rent  to  the  landlord.  The  cultivators  of  the  soil 
were  generally  bondsmen,  or  tenants  at  will,  whose  labors  in  peace 
and  services  in  war  were  equally  at  the  command  of  the  landlord. 
In  modem  times,  the  rent  of  land  has  been  tripled  and  quadru- 
pled ;  but  the  produce  of  the  land,  in  the  progress  of  improve- 
ment, has  been  increased  in  a  much  greater  proportion,  and  the 
amount  of  the  yearly  produce  of  land  is  several  times  greater 
than  the  amount  of  the  yearly  rent.  (6) 

(2.)  When  and  how  far  not  Pai/able.  —  1.  (^Cff  eviction.')  ^li 
is  a  rule  of  law,  that  the  rent  must  be  reserved  to  him  from  whom 
the  land  proceeded,  or  to  hia  lawful  representatives,  and  it  cannot 
be  reserved  to  a  stranger.  Thus,  if  A.  leases  a  lot  or  parcel  of 
land  to  B.,  on  a  certain  rent,  the  payment  of  that  rent  cannot  be 
reserved  to  0. ;  and  the  reason  is,  that  the  rent  is  payable  as  a 
return  for  the  possession  of  the  land,  and  it  must,  therefore,  be 
rendered  to  the  person  from  whom  the  land  passed,  (e)  It  was 
also,  on  the  same  ground,  decided,  in  Preicott  v.  De  Forett,  and 
afterwards  in   Cornell  v.  Lamb,  (d)  that  the  tight  of  distress  for 

rent  was  incident  to  the  reversion,  and  that  no  other  person 

•  464    could  distrain  •  but  he  who  owned  the  reversion.     The 

person  who  distrains  must  have  some  reversionary  interest 
to  sustain  the  right,  (a)  If  the  landlord  dies  before  the  rent 
becomes  due,  it  goes  to  the  heir  as  incident  to  the  reversion  ;  but  if 
he  dies  after  the  rent  had  become  payable,  it  goes  to  the  execatoi 

(i)  Lair*  ot  N«w  Tork,  mm.  SO.  c  69,  sec.  1. 

(a)  Sroilh'a  We*hh  of  Natlona.  i.  84. 187. 

ib)  8mitb'»  Wolch  of  Naiioni,  i.  S33. 

(c)  Litt.  1.  310 ;  Co.  Litt.  148,  b. 

(i^)  16  Johiu.  150;  2  Cowen,  652. 

(o)  Tlili  1)  altered  In  N«w  Tork  by  buIuIb.     fide  npra,  «1. 
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or  administrator  as  part  of  the  personal  estate,  and  the  executor  or 
administrator  has  the  same  remedy  by  action  or  by  distress,  for 
the  recovery  of  all  snch  arrears,  that  the  testator  or  intestate 
might  have  had  if  living.  (&)  If  the  tenant  be  evicted  from  the 
lands  demised  to  him,  by  a  title  paramotmt,  before  the  rent  falls 
due,  he  will  be  discharged  from  the  payment  of  the  rent,  for  the 
obligation  to  pay  ceases  when  the  consideration  for  it  ceases,  and 
which  was  the  enjoyment  of  the  land,  (c)  But  if  the  lawful  evic- 
tion by  paramount  title  be  of  part  only  of  the  demised  premises, 
the  rent  is  apportionable,  and  the  eviction  a  bar  pro  tanto,  (cl)  ' 

(b)  1  Saund.  287,  a.  17 :  Slmfford  v.  Wentworth,  Free,  in  Cb.  665 ;  RockiDgham 
p.  PenriuB,  1  P.  Wra«.  177 ;  Law.  of  New  York.  leu.  86,  c  63,  lee.  18 ;  New  Tork 
Reriged  Statute*,  i.  747,  kc.  21,  22:  2  Dana  (Kj),  &4;  [Bow  an  v.  Riley,  6  Bait.  67.) 
A  purchaser  of  the  reienion  at  iheriff'a  aale  is  entitJed  to  the  rent  beeoDiiDg>  paya- 
ble after  Che  execution  of  the  deed.  Bauk  ol  PenuiylTania  v.  Wise,  8  WatU,  SM  i 
[Martin  k.  Martin.  7  Md.  S68.] 

(c)  2  Boll.  Abr.  tit.  Rent,  O. ;  1  Saund.  205,  n. 

Id)  Stevenaon  o.  Lam  bard,  2  East,5TS;  Lansing  d.  Van  Alitjne,  2  Wend.  661; 
(Fitlebrown  v.  Hoar,  124  Mbbi.  680.) 

1  Emdum.  —  A  wrongful  eviction  of  a  Hajward,  1  El.  &  EL  1040,  lOM ;  or  bj  hi* 
tenant  bi/  Au  iaaitlord  [poii,  470)  from  a  landlord'*  breach  of  covenant,  ib. ;  Kelse; 
part  of  the  premises  demised  b;  a  wiitlen  c.  Ward,  S8N.  Y.  8S;  or  b;  his  landlord's 
lease  for  oike  entire  rent,  is  a  bar  to  aoy  erecting  a  bnildlng  on  adjoining  land 
Giaim  either  fbr  rent  under  the  lea«e,  or  wiiich  darken*  his  windows.  Palmer  d. 
fbr  use  aod  occupatioo.  Leishman  b.  Wetmore,  2  Sandf.  810;  Ujer*  v.  Gem- 
While,  1  Allen,  489;  Christopher  d.  mei,  10  Barb.  537;  Boyue  v.  Guggenheim, 
Austin,  lEem.  216 1  Shumwayt.  Collins,  100  Mas*.  201,  204.  And  the  eviction 
0  Gray,  227;  [Colbnm  e.  Morrill,  117  muit  be  something  more  than  a  mere 
Mass.  262;  Eunter  n.  Reiley,  43  If.  J.  I^  trespasser  act  interfering  with  Ihebeueft- 
480;  Skaggs  e.  Emeruin,  60  Cal.  a]  So  cial  enjoyment  of  the  demised  premise*, 
i*  a  refusal  lo  admit  the  tenant  to  a  por-  It  ia  something  done  by  the  landlord 
tion  of  tlie  premises.  McClurg  e.  Price,  initicating  his  intention  tliat  tlie  tenant 
60  Penn.  St.  420.  See  Reed  v.  Reynold*.  *hall  no  longer  continue  to  iiold  the 
87  Cmin.  460 ;  Greton  v.  Smith,  83  N.  T.  premise*.  Upton  c.  Townend,  Uptoa  v. 
246.  But  after  admission  notbing  les*  Greenlee*,  17  C.  B.  30,64,  68;  Louniber; 
than  au  eviction  will  suspend  rent  either  v.  Snyder,  81  N.  T.  514  ;  Gilhooley  p. 
In  whole  or  in  part.  Fuller  d.  Rnby,  10  WashiDgCon.4Cumst.217  ;  Peck  v.  Illter, 
Gray,  286.  But  lee  Rogers  v.  Ostrom,  81  Barb.  117 ;  Edgerton  ».  Page,  1  Hilton, 
86Barb.£a3.  And  a  partial  eriction  doe*  820;  20  N.  T.  281,  Tliui,  where  two 
notputanmdtotbe tenancy, ordischarge  adjoining  tenement*,  lahich  were  let  by 
the  covenant*  relating  to  the  condidoii  aeparate  teasel,  were  destroyed  by  Are, 
of  the  premise*.  Morrison  ir.  Chadwick,  and  the  landlord  in  rebuilding  Intendon- 
7  C.  B.  Sae  I  Newton  v.  Allin,  I  Q.  B.  618.  ally  changed  the  pUn  of  the  tenements. 
The  tenant  most  be  deprived  of  part  of  making  one  larger  and  the  other  smaller 
that  for  which  he  pays  the  rent ;  be  will  than  before,  it  was  held  an  evlcclot)  a*  to 
not  be  discharged  by  being  deprived  «f  both.  Upton  c.  Townend,  Ac,  tvpra. 
the  n*e  of  a  mere  eatcment.    WiUiama  v.  But  tee  Campbell  v-  Shield*,  11  How.  Pr. 
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So,  if  there  be  an  actual  expulBioD  of  the  teDant  from  the  whole, 

or  a  part,  by  the  lessor,  before  the  rent  becoDies  due,  aod  it  be 

continued  until  after  the  rent  becomeii  due,  the  entire  rent  Li 
suspended ;  {e)  but  no  offensive  or  ootr^eous  conduct  on  the 

(:)  Salmon  d.  Sinilh,  1  Sannd.  202, 204,  note  2 ;  Ca  Litt.  148,  b. ;  Aacongh'*  Case, 
9  Co.  135;  Page  v.  Van,  8t;le,  1£-i;  Timbrell  v.  BuUock,  ib.  446;   Pendleton  r. 

(M.  Y.)  606;  Blair  v.  Claxton,  18  N.  Y.  following  acU   have  been  held   not   to 

629.    An;  act  of  a  grave  and  permanent  amount  to  an  evictioo  :  (he  erection  of  a 

nature  done  by  the  landlord  with  the. In-  fence  >o  that  the  tenant  could  onlj  reudi 

tenlion  and  aCteec  of  depriving  the  tenant  the  preiultea  over  land  of  another,  Beaton 

of  the  enjoyment  of  an/  portion  of  the  &  W.  R.  R.  v.  Ripley,  13  Allen,  431 ;  (le* 

denil«ed  premiiea  li  an  eviction  In  tLe  alio  Uirick  v.Uoppin,  US  Maaa.fiSS;]  •!- 

modem  aenie  wliich  suspeadt  the  entire  lowing  waite  pipei  to  leak  into  the  prem- 

rent  »hile!tltutg.    The  quefltion  whether  i«es,   Edgerton   d.   Page,  20  N.  T.  281; 

the  act  is  of  that  character  and  done  with  cutting  hole*  through  floors  and  ceiling 

that  intent  i»   Tor  tlie  jury.     Cpton   e.  for  belts  for  macbinery,  Elliot  e.  A'fcen, 

Townend,  Upton  d.  Greenleei,  17  C.  B.  45N.  H.30;  piling  flrewood  on  tbe  prem- 

80 ;  Royce  v.  Quggenheim,  106  Maw.  201.  isei,  Lounsberj  c.  Snjder,  31  S.  T.  614. 

(In  Skally  n.  Shute,  182  Mau.  867,  it  wa«  See  alio  Cram  i-.  Dreaier,  2  Saodf  ISO; 

held  that  the  intent  to  evict  waa  to  be  [Ova;  e.  OaS,  8  Mo.  App.  329 ;  Uorria  e. 

concluiively  preanmed  from  acta  of  the  Tillion.  81  111.  607  ;  Boreel  v.  Lawton,  00 

leuor  on  the  premiaei  reudeting   them  N.  Y.  293 ;  e.  c.  43  Am.  R.  170,  and  note. 

permanently  unQt  for  use.]  Entry  to  make  rcpairi  does  not.     HurreQ 

There   i*  another  claM  of  cases,   at  d.  Jackson,  33  La.  An.  1311 ;  Mabetry  v. 

least  in  America,  besides  those  of  actual  Dudley,  2   Pennypacker,  387.     Bid  aae 

evictioQ  which  have  been  mentioned,  in  Hoeveler  v.  Fleming,  91  Penn.  St.  323; 

which,  without  any  substantial  change  Saner  r.  Blltou,  7  Ch.  D.  816.] 

being  made  Id  the  subject-matter  of  the  Acta  not  anioanling  to  an   eviction 

demise,  there  is  a  diminution  of  beneficial  might  nevertheless  affect  the  amount  la 

occupation,  as  shown-  io  note  (/),  snf-  be  recovered   fur   nae   and   occapuion, 

flcient  to  Justify  the  tenant  in  leaving,  Boston  A  W.  R.  R.  c.  Ripley,  18  Allen, 

'   and  which  be  may  turn  into  an  evictioa  421 ;  (Hlhoolej  u.  Washington,  4  Comat 

by  doing  so;  but  he  must  actually  quit  217;  Cowie  d.  Ooodwin,  9  C.  &  P.  378; 

the  premises.    Cohen  v.  Dupont,  1  Sandf.  and  would  even  be  allowed  to  be  set  up  by 

200 ;  Edgerton  v.  Page,  20  N.  Y.  281,  1  way  of  reconpment  in  an  action  for  ren^ 

Hilton,  S20 ;  Greton  e.  Smith,  38  N.  Y.  in  some  jniisdictions  where  that  doctrine 

245,  249;  Rogers  f.  Ostrom,  36  Barb.  623:  has   been   extended   in    modem    times. 

Jackson  g.  Eddy,  12  Mo.  20S.    But  where  Keleey  tr.  Ward,  mpm.  x> 
the  tenant  did  not  leave  the  premises,  the 

x*  To  oonstltute  an  evictioD  by  title  tion  against  the  landlord,  or  a  taking  ol 
paramouDt  with  the  cotisent  of  the  ten-  the  land  by  public  aothorily,  —  be  la  dia- 
ant,  there  must  be  the  paramount  title,  charged  from  rent.  Montaoye  v.  Walla- 
including  a  present  rightof  entry,  and  an  ban,  84  111.  366;  Bmmee  e.  Feeley.  133 
aclnalentry,witlHiQt  collusion  on  ttie  part  Mass.  310;  O'Brien  b.  Ball,  119  Maaa. 
of  the  tenant  Camp  e.  Bcott,  47  Conn.  28 ;  Harriaon  e.  Myer,  92  U.  B.  Ill ;  Sc 
866.  But  if  the  tenant  yields  to  superior  Romes  v.  City  of  New  OrlMni,  84  1*. 
antborit;,  —e.  g.  a  sbwiff  tioidlog  execo-  An.  1201. 
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part  of  the  landloi-d,  aa  by  erecting  a  nuisance  in  the  neighbor- 
hood of  the  demised  premises,  will  be  sufficient.  (/) 

•  2.  (^Destruction  of  the  premUet.}  —  The  cased  have  *  46.» 
afforded  a  full  discussion  of  the  interesting  question,  how 
far  a  tenant  is  excused  from  the  payment  of  rent,  when  be  is 
deprived,  even  by  inevitable  necessity  or  misfortune,  and  with- 
out any  default  on  his  part,  or  on  the  part  of  the  landlord,  of  the 
enjoyment  of  the  premises.  In  Tavemer't  cote,  (o)  which  arose 
in  34  and  35  Hen.  VIII.,  a  man  made  a  lease  of  laud,  and  of  a 
flock  of  sheep,  rendering  a  certain  rent,  and  all  the  sheep  dii-d. 
The  question  was,  whether  the  tenant  could  have  relief  from  lliis 
calamity,  at  the  expense  of  his  Undlord,  by  an  apportionment  of 
the  rent  It  was  very  much  debated,  and  different  opinions  were 
entertained  by  the  8eif;eants  and  judges  who  discussed  the  sub- 
ject. Some  of  them  thought  there  was  good  rettsoa  and  equity 
to  apportion  the  rent,  or,  in  other  words,  to  make  a  proportional 
deduction  for  the  loss  of  the  sheep.  But  others  held  to  the  con- 
trary opinion,  and  that  though  the  sea,  or  an  inundation,  should 
gain  upon  the  land,  or  part  of  it  he  burnt  by  wildfire,  the  entire 
rent  must  issue  out  of  the  remainder,  and  that  it  would  be  different 
if  part  of  the  land  should  be  recovered  from  the  tenant  by  a  title 
paramount  to  that  derived  from  his  landlord.    The  point  was  left 

Dyett,  4  Coven,  MI ;  Bennett  v.  Bittle,  4  Rawie,  8S9.  The  Muue  principle  applies  if 
Uie  terunt  lui  been  obliged  to  pay  rent  to  a  penon  liftTing  a  prior  and  better  title  to 
ft  Sapaford  d.  Floteher,4  T.  R.  611.  Tlie  interfeTeoce  of  the  landlord  with  the  pos- 
■ewiop  deliberately,  by  entry,  eviction,  or  ditturbaace  of  tlie  pouesiion,  and  deprivinic 
tbe  lanant  of  the  beneflcUl  et^oyment  of  tbe  premiges,  will  siupeDd  or  eitinguiib  Uie 
rent.     OgU'ie  v.  Hull,  6  Hill  (N.  Y.),  62. 

(/)  PendletMK.Dyett,  uMiupra.  But  tbli  decision  waa  reTeraedin  the  New  Turk 
Coart  of  Erroia,  aa  see  a.  c.  8  Cowen,  727  ;  and  the  latter  doctrine  ii,  that  if  the 
landlord,  by  indeceat  and  outrageous  conduct,  as  by  bringing  habitually  a  lewd  woman 
into  the  home,  or  b;  habitually  using  indecent  familiarities  with  the  tenant'*  wife, 
induce  the  leasee  and  his  family,  in  order  to  escape  from  such  a  nuisance,  to  guU  th« 
premaety  it  amounts  to  a  constructive  eviction,  and  ban  Hie  landlord  from  hi*  action 
lot  renU  Qunnlng  i>.  Burdell,  N.  T.  Marine  Court,  Sept.  IMS.  s.  c  It  is  an  impUed 
condition  in  leasing  ■  house,  that  it  be  fit  for  the  purpnse  of  occupation ;  and  If  it  be 
infected  with  a  nuisance,  the  lessee  Is  not  bound  to  stay  in  it,  and  i«  discharged  from 
rent.  Smith  ».  MarrabU,  I  Carr.  &  Marsh.  479  j  B.  c.  11  M.  &  W.  6.  This  last 
case  wai  conMdered  by  tlie  court,  in  Sutton  v.  Temple,  and  Hart  n.  Windsor,  12  M. 

6  W.  52, 68,  as  very  limited  and  questionable ;  and  again,  in  Surplice  n.  Fansworth, 

7  Han.  &  Qr,  67S.  the  Court  of  C.  B.  followed  these  latter  decisions,  and  decided  thAt 
the  tenant  it  not  entHled  lo  quit  nnlil  the  tenancy  is  regularly  terminated,  although 
tbe  premises  be  out  of  retail,  and  the  landlord  ia  bound  to  repair,  and  doe*  not. 

(a)  Dyer.  66,  s. 
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unsettled  by  this  early  decision ;  but  the  opioion  of  those  vho 
were  for  the  payment  of  the  entire  rent  gained  a  decide^  snperi- 
ority  in  the  course  of  the  subsequent  century. 

la  Paradine  v.  Jane,(^by  anactionof  debt  was  broughtfor  rent, 
upon  a  lease  for  years,  and  the  defendant  pleaded,  by  way  of 
excuse  for  the  non-payment  of  the  rent,  that  he  bad  been  driven 
from  the  premises  by  public  enemies,  viz.,  by  Prince  Rupert  and 
his  soldiers.  The  case  was  fully  and  ably  argued  before  the 
King's  Bench,  during  the  time  of  the  civil  wars,  in  the  reign  of 
Charles  I.     It  was  insisted,  that  by  the  law  of  reason  a  man  ought 

not  to  pay  rent  when  he  could  not  enjoy,  without  any 
*  466  default  on  his  part,  the  land  demised  *  to  him,  and  that  the 

civil  and  common  law  exempted  the  party  iu  such  a  case. 
But  RoUe,  J.,  (the  same  person  who  was  author  of  the  Abrid^ 
ment,)  overruled  the  plea,  and  held,  that  neither  the  hostile  army, 
nor  an  inundation,  would  exempt  the  tenant  frora  paying  rent. 
The  eame  doctrine  has  been  continued  to  this  day  ;  and  it  is  well 
settled,  that  upon  an  express  contract  to  pay  rent,  the  loss  of  the 
premises  by  fire,  or  inundation,  or  external  violence,  will  Dot 
exempt  the  party  from  his  obligation  to  pay  the  rent.  The  case 
of  SalUt  V.  Wt/lie,  (a)  was  decided  on  that  principle,  and  the  prin- 
cipal English  authorities  were  reviewed.  Since  that  decision,  the 
point  has  been  presented  and  decided  the  same  way  in  the  Eng- 
lish C.  B.,  iu  Baker  v.  Soltzapffell ;  (4)  and  the  unsettled  ques- 
tion, whether  a  court  of  equity  would  grant  relief  to  the  tenant 
against  the  landlord's  claim  at  law  for  rent,  has  also  been  put  at 
rest  by  the  decision  in  Hare  v.  Grove,  (c)  in  tlie  English  Ex- 
chequer, aod  of  Hultzapffell  v.  Baker,  (d)  in  the  English  Court  of 
Chancery.  In  both  of  these  cases,  the  court  of  equity  refused  to 
interfere  in  favor  of  the  tenant,  who  was  considered  as  having  no 
equity  gainst  the  effect  of  his  own  express  agreement  to  pay  the 
rent.  The  same  rule  prevails  equally  in  England  and  in  thi:]  coun- 
try, in  the  case  of  an  express  covenant  to  pay  rent ;  (e)  but  it  is 
understood  that,  by  the  civil  law,  the  preetor  would  exempt  the 

(£}  Aleyn.  28 ;  Style,  47.  {a)  8  Johni.  44. 

(6)  4  Taunt.  4G.  (e)  3  Anit.  687. 

\d)  IB  Ves.  lib.  See  alto,  ta  the  Mine  point,  LMdiD.Cheetham.lBIm.  146,  and 
Lamatt  v.  Sterett,  1  Harr.  £  J.  42. 

|c)  FolUrd  B.  Shuffer,  1  DsUm,  210;  Fowler  c.  Bott,  6  Han.  63;  Wsgoer  f. 
White,  4  HaiT.  ft  J.  G64 ;  Leedi  n.  Cheethain,  1  Sim.  146,  amtn ;  lUpler  v.  W1gb^ 
msa,  4  H'Coril,  447 ;  Qatet  r.  Green,  4  Paige,  356;  Linn  v.  Rom,  10  Ohio,  413. 
[  664  ] 


inyGoogIc 


LECr.   UI.]  OF  BKAL  FBOFEfflT.  *468 

tenant  from  paying  the  rent,  or  modify  the  obligation,  accoitliDg  to 
equity,  when  the  property  was  destroyed  by  fire,  inuiida- 
tion,  or  violence,  •  or  the  crops  failed  by  a  bad  season,  (a)  •  467 
So,  Lord  NorthingtoD,  in  Brown  v.  Quitter,  (6)  thought  it 
very  clear,  that  a  man  should  not  pay  rent  for  what  he  cannot 
enjoy,  if  ooca«oned  by  an  accident  which  he  did  not  undertake 
to  meet.  But  I  apprehend  that  the  law,  as  it  ie  now  settled  oa 
that  point,  rests  on  solid  foundations  of  justice  and  policy.  It  ia 
to  be  observed,  that  the  case  only  applies  to  exprett  agreements 
to  pay  ;  and  if  a  party  will  voluntarily  create  a  duty  or  charge 
upon  himself,  he  ought  to  abide  by  it  when  the  other  party  ia  not 
in  fault,  and  when  be  might  Iiave  provided,  if  he  had  chosen, 
against  hxa  responsibility  in  case  of  sach  accidents.  The  loss  of 
the  rent  must  full  either  on  the  lessor  or  lessee ;  and  there  ia  no 
more  equity  that  the  landlord  should  bear  it  than  the  tenant, 
when  the  tenant  has  eng»ged  expressly  to  pay  the  rent,  and  when 
the  landlord  must  bear  the  loss  of  the  property  destroyed.  The 
calamity  is  mutual ;  and  there  is  much  weight  in  the  observation 
of  the  counsel,  in  one  of  the  cases  referred  to,  that  these  losses 
by  fire  may  often  proceed'  from  the  carelessness  of  tenants ;  and 
if  they  can  escape  from  the  rent,  which  they  may  deem  incon- 
venient, by  leaving  the  property  carelessly  exposed,  it  might 
very  much  lessen  the  inducements  to  a  reasonable  and  necessary 
vigilance  on  their  part,  (c) 

Inevitable  accident  wUl  excuse  a  party  from  a  penalty,  bat  will 
not  relieve  him  from  his  covenant  to  perform.  Thus,  in  a  case  as 
early  as  28  and  29  Henry  VIIL,  (£)  the  party  covenanted  to  sus- 
tain and  repair  the  banks  of  a  river,  under  pain  of  forfeit- 
ure of  lOi.,  and  the  banks  were  destroyed  suddenly  •  by  a  •  468 
great  flood.    The  court  held,  that  he  was  bound  to  repair, 

(a)  Dig.  19.  2.  IS.  2 ;  ib.  GO.  IT.  23  ^  Co^e,  4,  65,  8 ;  and  lee  the  copiou*  aonota- 
ficni*  in  tiie  Elierir  edition  of  the  Curpni  Jurit  CmlU,  annexed  to  the  uticle  in  the 
Code.  The  doctrine  of  the  ciril  Uw  It  tUo  followed  In  the  French  Uir,  and  in  the  law 
of  other  coantriei  which  follow  the  ciril  law.  Code  Ci«il,  n.  1722,  1788;  1  BeU'* 
Comm.  452 ;  Citil  Code  of  Loniiiana,  art.  Se07.  PofleiidOTf  (b.  6,  c.  fl,  men.  2)  con- 
iiilen  tlie  rule  of  the  cirll  Uw  to  be  Jut  and  equitable. 

(6|  AmL  61B. 

(c)  In  Hart  v.  Windaor,  12  H.  £  W.  79,  86,  the  an^oritie*  are  all  cited  bj  the 
coniMel  and  Ur.  Baron  Parte,  in  (btot  of  the  binding  foroe  of  the  contract  to  pa^ 
nut  ou  a  demiae  of  land,  though  occnpatloii  beeomea  inpractkible  \>j  calamilj  or 
ma  major,  prorided  the  eatale  nontlniMa. 

{d)  lD7er,88ft. 
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but  was  not  subjected  to  the  peoalty.  And  in  the  modern 
cases,  (a)  it  has  been  held,  that  tlie  lessee  or  the  assigiiee  of  a 
lease,  in  which  the  lessee  covenanted  for  himself  and  his  assigns, 
absolutely  to  repair,  was  bound  to  repair,  notwithstanding  the 
buildings  were  accidentally  destroyed  by  fire,  y'  And  if  the  prem- 
ises be  out  of  repair,  the  tenant  cannot  make  repairs  at  the  ex- 
pense of  the  landlord,  or  deduct  the  amount  of  them  out  of  the 
rent,  unless  there  be  a  special  agreement  for  that  purpose  between 
the  tenant  and  his  landlord.  (£)  But  if  the  tenant  be  not  under 
any  agreement  to  repair,  and  the  premises  become  uoBafe  and 
useless  from  want  of  repairs,  the  tenant  from  year  to  year  may 
quit  without  notioe,  and  he  would  not  be  liable,  iu  an  action  for 
use  and  occupation,  for  any  rent  after  the  occupation  had  ceased 
to  be  beneficial,  (c) ' 

(a)  The  Earl  of  Chesterfield  e.  Duke  of  Bolton,  Comjot,  027 ;  Bollock  e.  Dora- 
mitt,  2  (^hilty,  K.  B.  608 ;  s.  c.  6  T.  R.  650. 

(6)  MutDford  ['.  Brown,  6  Coweo.  476. 

(c)  Edwards  1-.  Helherintrion,  cited  in  Snliibury  v.  Honhall,  4  Cur. ft F.  6&  The 
Engliah  doctrine  is,  that  to  enable  a  tenant  To  HToid  hU  lease,  there  mutt  be  a  default 
on  Che  part  of  the  landlord,  ae  where  there  was  either  error  or  fraudulent  deicrip- 
tioQ  of  the  preTniaes,  or  they  were  rendered  uninliabitable  hj  the  irrongftil  act  or 
defaalt  of  the  landlord.  Izon  c.  Gorton,  &  Bing.  N.  C.  601 ;  Aiden  v.  PnUen,  10  M. 
&  W.  321. 

1(a)  DeUrw:tioao/Preniltet.  —  AcooTi-  worth  u.  Kitt,  38  Cal.  89;  McMillan  r. 

ing  to  the  doctrine  of  the  Uter  American  Solomon,  42  Ala.  3£6 ;  Buerger  e.  Bo; d, 

caiei,  when  the   premiMi  out  of  which  25  Ark.   441  ;     |HarringioD    r.   Wataon 

tlie  Knt  iaaued  are  destroyed,  the  liabilitj  (Dreg.,    1S83),    IT    Rep.    181]     Coafrn, 

terminatea,  although  there  be  an  express  Izon  r.  Gorton,  6  Bing.  N.  C.  601 ;  i^ra, 

covenant;  aa  where  a  single  room  Is  let  n.  (c) ;  Helburn  v.  MofTord,  7  Both,  169. 

aod  after warda  burned.     But  when  the  [See  Whitaker  r.  Hawlej',  2S  Kan*.  ATI; 

land  itself  ia  let,  the  rent  iaiues  ^m  the  s.  c,  37  Am.  R.  277  and  note.] 

land,  and  of  courte  none  the  leas  for  the  Other  cases  in  which  the  priixdple  of 

destruction  ot  a  house  upon  it.    Graves  Paradine  v.  Jane  was  applied  to  core- 

D.  Berdan,  2d  N.  T.  488 ;  b.  a.  29  Barb.  nnnU  in  lease*  are  Leaviu  v.  Fletcher,  10 

100;  WomackD.  HcQuarT7,28Ind.  lOS;  Allcn.llS;  ErBmerD.Cook,7Grax,660; 

Stockwell  v.  BoDter,  11  Met  448;  Kerr  Tildeu  i>.  Tilden,  IBGray,  lOS.lOS.    Bat 

V.  Merchaiit*'Exch.Co.,  SEdw.  Ch.  816;  there  is  a  tendency  to  relax  the  si 

WlntoD  V.  Cornish,  6  Ohio,  477;  Ains-  of  the  general  doctrine  as  ti 

y>  David  v.  Ryan.  47  Iowa,  642 ;  H07  tenant,  see  Hetge  v.  Kavanagh,  II  Ir.  R. 

V.  Holl,  91  Penn.  St.  88.     See  also  Uoyer  C.  L.  481;  by  landlord,  Hexier  0.  Kooz, 

V.  Mitchell.  53  Md.  171.    Bat  see  Levej  03  S.  T.  601,    See  also  Saner  v.  Kllom 

v-ltyett,  61  Miss.  601;  Miller 0.  Morris,  7  Ch.  D.  816;   MandieMer,  ftc.   Ca   ». 

66  Tex.  412.     As  to  measure  ot  dun-  C«it,  6  C.  F.  D.  £07. 
age*  for  breach  of  coveaant  to  repair  hj 
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When  rent  is  due,  a  tender  upon  the  land  va  good,  and  preventa 
a  forfeiture.  The  tenant  ia  not  bound  to  go  and  seek  the  land- 
lord, pmvided  the  contract  be  silent  as  to  the  place  of  payment ; 
and  yet  a  personal  tender  to  the  landlord,  o£F  the  land,  ia  also 
good.  ((2)  The  time  of  payment  depends  upon  the  contract; 
and  if  there  be  no  special  agreement  to  the  contrary,  the  payment 
would  be  due  either  yearly,  half-jearly,  or  quarterly,  according 
to  the  usage  of  the  country,  and  the  presumed  intention  to  con- 
form  to  it.  If  there  be  no  usage  in  the  case,  the  rent  is  due  at 
the  end  of  the  year.  But  in  the  city  of  New  York,  it  is  provided 
by  statute,  that,  in  the  absence  of  any  special  agreement,  the  rent 
ia  payable  quarterly,  and  the  hiring  terminates  on  the  first  of  May 
thereafter,  (e) 

*8.  {Of  apportionment.')  —  On  the  subject  of  the  appor-  •469 
tionment  of  rent,  there  are  several  distinctions  to  be  noticed. 
There  are  two  modes  of  apportioning  rent.    The  one  ia,  by  grant- 
ing the  reTemott  of  part  of  the  land  out  of  which  the  rent  issues ; 

(d)  Waller  e.  Dewej,  IS  Johns.  222 ;  Gibbi,  C.  J.,  Sowaid  r.  Palmer,  8  Tftnnt  277 ; 
Hunter  e.  Lo  Conte,  fl  Cowen,  T'JS. 

(fl)  New  York  Bevued  StktuUi,  I.  744,  tec.  1. 

there  laid  down,  in  man;  cuei,  aorae  of  Hazlett  v.  Powell,  30  Penn.  St.  298.  x^ 
which  will  be  found  anie,  ii  468,  n.  1 ;  591,  As  lo  duty  lo  repur,  see  it.  110,  n.  1. 
n.  1 ;  Dexter  v.  Norton,  47  N.  T.  62.  (c)  Place  of  Tauter.  —  With  regard  to 
(b)  Unjiiaeti  of  Pjemiaet.  —  With  re.  the  place  of  lender,  there  la  no  donbt  that 
giii  to  the  exiilence  of  any  condition  in  at  common  law  the  leasor  must  denuind 
the  lease  of  a  house  that  it  it  fit  for  occa-  the  rent  upon  the  land  on  the  da;  when 
pation.ordutytodiscloee  its  state.  It  is  to  it  become*  doe,  at  a  convenient  tltnebe- 
be  obserred  that  Smith  b.  Marrable,  ante,  tore  snnset,  hat  not  earlier,  In  order  to 
404,  n.  If),  was  the  leese  of  a  furnished  reenter  fur  tneach  of  condition  apoa  non- 
house  ready  for  immediate  occnpallon.  payment  Acocki  v.  Phillips,  6  H.  &  N. 
See  Howard  r.  DooUltle,  S  Duer,  4M ;  1B3;  [Camp  d.  Scott,  47  Conn.  366;  Jen- 
Dutton  D.  Gerrial],  9  Ciuh.  BO,  94.  The  kini  d.  Jenkina,  63  Ind.  415.]  But  a 
general  rule  it  the  other  way  in  the  ab.  covenant  for  payment,  like  other  con- 
SGDCAofacttTedeceitorexprese  wBiraniy.  tracta  of  that  kind,  is  not  performed 
Keates  u.  Cadogan,  10  C.  B.  691 ;  Faster  unleet  the  tenant  seek  the  landlord.  Hal- 
B.  re>  stT.  9  Cush.  242 ;  Welles  v.  Caitlei,  dane  c  Johnson,  8  Exch.  689. 
3  Qray,  3^ ;  Cleves  e.  Willoufchby,  T  Hill,  Cf.soIenciiUDcan  of  Salic  Iaw  (Herkel), 
68;  BlUot  V.  Aiken,  45  N.  H.  30,  30;  !  ea  1- 
[Bowe  V.  Honking,  13G  Mass.  380.]    See 

Jii  The  doctrine  of  Smith  v.  Marrable,  fbrther,  in  sniqiort  of  the  general  role, 
a*  to  Implied  warranty  in  case  of  a  lease  Mmray  r.  Mace,  8  Ir.  R.  C.  L.  89e ;  Man- 
of  a  furnished  house  i«  supported  by  Wil-  Chester,  Ac.  Co.  v.  Carr,  6  C  P.  D.  607; 
•on  V.  Pindi  Hatlon,  2  Ex.  D.  336.     See     Scott  v.  Simoni,  &4  N.  H.  620. 
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the  other  bj  granting  part  of  the  rent  to  one  person,  and  part  to 
another,  (a)  It  ia  laid  down  as  a  general  rule,  in  the  more 
ancient  cases,  that  if  the  owner  of  a  rent  serTice  purchaued  part 
of  the  land  out  of  which  the  rent  issued,  the  rent  was  to  be 
apportioned  according  to  its  just  value,  and  the  tenant  was  dis- 
charged of  the  rent,  in  a  ratio  to  the  land  purchased.  But  if  a 
man  bad  a  rent  charge,  and  purchased  or  released  part  of  the 
land  out  of  which  the  rent  issued,  the  whole  rent  was  held  to  be 
extinguished.  (6)  The  objection  to  the  doctrine  of  the  apporUoo- 
ment  of  rent  was,  that  it  exposed  the  tenant  to  several  suits  or 
processes  of  distress,  for  a  thing  which  was  originally  entire,  and 
he  ought  not  to  be  obliged  to  pay  his  rent  in  different  parcels, 
and  to  several  landlords,  when  he  contracted  to  pay,  in  one  entire 
sum,  to  one  person.  But  the  convenience  of  mankind  dictated 
the  necessity  of  an  apportionment  of  rent  in  a  variety  of  cases. 
Though  it  was  a  principle  of  the  common  law  that  an  entire  con- 
tract could  not  be  apportioned,  yet  the  apportionment  of  rent  was, 
under  certain  circumstances,  allowed  by  the  common  law,  either 
on  severance  of  the  land  from  which  it  issued,  or  of  the  reversion 
to  which  it  was  incident.  A  person  has  a  right  to  sell  the  whole 
or  any  part  of  his  reversionary  interest  in  land.  It  may  be  neces- 
sary to  divide  his  estate  out  on  rent  among  his  children,  or  to 
sell  pai-t  to  answer  the  exigencies  of  the  family ;  and  it  would 
be  intolerable  if  such  a  necessary  sale  worked  an  extinguishment 
of  the  whole  rent.  The  rent  passes  as  an  incident  to  the  pur- 
chaser of  the  reversion,  and  the  tenant  may  always  avoid 
•  470  several  suits  and  distresses  by  a  punctual  payment  *  of  his 
rent.  The  rent  is  to  be  apportioned  among  the  several 
owners  of  the  reversion  of  the  rent,  according  to  the  value  of  the 
land  ;  and  whenever  the  question  becomes  a  litigated  one  in  a 
court  of  justice,  it  is  the  business  of  the  jury,  upon  evidence  pro- 
duced, to  apportion  the  rent  to  the  value  of  the  land.*     These 

(a)  Abbott,  C.  J.,  6  B.  a  Aid.  876. 

(b)  Lltt.MC.S22i  Co.  latLIiT,  b.  148,*;  Talboft  Cue,  8  Co.  KM,  106 i  Gilbert 
on  Rent!,  1^,  1S3,  164. 

^  Apporti'mmaU.  —  The   text   It  con-  the  actiul  Income  de  amo  m  maaa,  and 

firmed  by  Van  Reotaelser  o.  Gallup,  6  not  in  i»^portioii  to  the  c^talited  tbIm. 

Denio,   4M.      But    ui  uuniity  cbtrged  Ley  v.  Ley,  L.  B.  B  £q.  ITl. 
iipoD   fluctaatiDg  incomei    of    different  When  >  rent  charge  of  the  kind  do- 

fundi  WBi  conlributed  fur  according  to  tcribed  ■>  exiilinf  ia  Hew  Torli,  aatt, 
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things  are  now  generally  regulated  by  the  agreemeat  of  parties, 
whenever  a  sale  of  part  only  of  the  demised  premLies  is  made ; 
and  the  tenant  has  do  concern  with  the  transaction,  since  he  paya 
no  more  than  his  stipulated  rant,  and  to  the  claimants  in  the  pro- 
portions settled  by  themselves-  There  is  no  doubt,  therefore, 
that  a  rent  charge  may  be  apportioned,  whenever  the  reversioner 
or  owner  of  the  rent  either  releases  part  of  the  rent  to  the  tenant, 
or  conveys  part  of  the  land  to  a  stranger,  (a)  The  rent  is  also 
liable  to  apportionment  by  act  of  law,  as  in  cases  of  descent  and 
judicial  sales.  (&}  If  the  landlord  enters  upon  part  of  the  demised 
premises  by  wrong,  the  better  opinion  is,  that  it  suspends  the 
payment  of  the  whole  rent  until  the  tenant  be  restored  to  the 
whole  possession,  for  the  lessor  ought  not  to  be  able  so  to  appor- 
tion his  own  wrong  as  to  oblige  the  tenant  to  pay  anything  for 
the  residue  j  (o)  but  the  rule  is  otherwise  in  the  case  of  a  lawful 
entry  into  part  of  the  demised  premises,  by  the  authority  of  the 
tenant  himself.  ((2} 

The  rule  at  common  law  was,  that  neither  law  nor  equity  would 
apportion  rent  as  to  time,  and,  therefore,  if  the  tenant  for  life 

(a)  Co.  LitL  148,  a ;  Gilbert  on  Rentf ,  163 ;  Firlej  n.  Craig,  6  Halvt.  262. 

(6)  Wotton  B.  Shirt,  Cro.  Eliz.  742 ;  Litt.  gee.  224 ;  1  Rol.  Abr.  tit.  Apportionment, 
T>.  pi.  3,  4,  5.  Tlie  Juilicial  utei  ipolien  of  in  the  cues  cited  were  Ihoee  ia  which 
part  of  a  rent  charge  was  extended  on  an  eiecation,  and  it  wm  held  good,  though  the 
tenant  might  be  liable  to  two  execulioiu. 

(<:)  1  Rol.  Abr.  940,  n. ;  Gilben'g  Law  of  Gxecnttons,  2B3;  Smith  d.  Raleigh, 
8  Camp.  51S ;  BriggK  b.  II»]I,  4  Leigh,  484. 

(if)  Hodgkini  B.  Robaon,  1  Vent  276 ;  Vanghan  d.  Blanohard,  1  Teate»,  176. 
461,  n.  1,  deacendi,  the  right  of  reentry  from  hii  portion,  even  with  the  adrlca 
attached  to  it  i«  alio  apportioned  among  anil  content  of  the  landlord,  will  not  tni- 
ttia  heire  of  the  owner.  Cruger  d.  Mc-  pend  the  right  of  the  latter  to  the  residua 
Lanry,  41  K.  Y.  219.  Ai  to  the  eflect  of  of  hii  rent.  Reed  n.  Ward,  22  Penn.  St. 
an  erictiun  by  the  landlotiJ,  tee  464,  n.  1.  144;  Unton  o.  Hart,  26  Penn.  St  198. 
A  rent  aerrice  is  Apportioned  on  ft  sale  of  So  as  to  what  are  held  to  be  rent  charges 
part  of  the  roTervion,  and  a  aubsequent  In  New  York,  ante,  4B1,  n.  1 ;  Van  Rensse- 
eTicti«n  of  the  tenant  by  the  pnrcbuer     laer  n.  Chadwick,  ^  N.  Y.  32.  z* 

z'  See  farther,  that  ordinarily  the  original  lessor  by  a  surrender,  Beal  t. 
fight  to  sue  for  rent  pastes  as  incident  to  Boston  Car  Spring  Co.,  126  Msss.  157. 
the  reverilon  npon  notice  being  given  In  some  states  attornment  is  necessary. 
to  the  tenant,  King  v.  Houiatoric  R.  R.  Doyle  v.  O'Neit,  7  Mo.  App.  138  ;  Ray- 
Co.,  46  Conn.  22S ;  Hand  d.  Liles,  66  Ala.  mond  it,  Kerker,  2  111.  App.  496,  As  to 
148;  Westmorland  p,  Foster,60AI«.448;  apportionment,  tee  farther,  Worthington 
Lnfkin  D.  Preston,  &3  Iowa,  235;  Pfaffo.  v.  Cooke,  56  Md.  61;  Do  Conrsey  v. 
Golden,  136  Mass.  402.  Bnt  it  U  not  Guarantee,  &c,  Co.,  81  Penn.  SL  217  j 
aueparatlf  incident,  and  may  pass  to  an     Dexter  p.  Phillips,  121  Mass,  178. 
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gave  a  lease  for  years,  rendering  a  yearly  rent,  and  died  ta  the 
course  of  the  year,  the  rent  could  not  be  apportioned,  and  the 

tenant  would  go  free  of  rent  for  the  first  part  of  the  year. 
*471   The  principle  was,  that  an  entire  contract  could  *  not  be 

apportioned.  Tlie  imperfect  performance  of  it,  depending 
on  various  acts,  could  not  reasonably  afford  a  title  to  the  whole, 
and  from  the  complex  nature  and  uncertain  valae  of  part  per- 
formance, it  oould  not  afford  a  title  to  any  part  of  the  stipulaieci 
coodderatioa.  (a)  But  the  Statute  of  11  Geo.  II.  c.  19,  sec.  15, 
supplied  the  principle,  that  apportionment  should  be  made  of 
rent  in  respect  to  time  in  such  cases,  and  that  part  of  the  statute 
has  been  reenacted  or  adopted  in  this  country.  (() 

(3.)   Of  the  Remedy.  —  The  remedy  provided  by  law  for  the 

recovery  of  rent  depends  upon  the  nature  of  the  intttm- 
*472    ment  or  contract  by  'which  payment  is  secured.     The 

(a)  Bra,  Abr.  tit  Apportionment,  pi.  7,  26 ;  CIdd'b  Cue,  10  Co.  127 ;  Jenner  it 
Horgui,  1  P.  Wtna.  S92.  Tlie  Huter  of  the  Rolli,  in  Har  ■>.  P>liiier,  2  id.  602 ; 
Cutler  r.  Powell,  6  T.  R.  320 ;  [Slillwell  b.  Doughty,  8  Brsdf.  (N.  Y.)  S59 ;  HanhaU 
c.  MoBelej,  21  N.  Y.  380.]  Annuitres  and  «er»snt»'  wagei,  lika  renta,  were  not  in 
BEneral  apportionable  at  commuii  law,  and  the  rule  Mcmed  to  be  applicable  to  all 
periodiuat  pafmenli  becoming  dne  at  flied  intervals.  If  a  ierrant  wa>  hired  for  lb* 
month  or  fear,  and  the  •errice  ceased  vitiiin  the  time,  there  «•«  no  appoitioitiDeBt  of 
wages  for  the  actual  time  of  serTice,  though  tile  Tule  operat«d  in  lome  caaea  moat 
nnjustlf.  Bro.  Abr.  tit.  Apparlionment,  pi.  13,22,  20;  Counteai  of  Pl^tnoath  e. 
Throgmorton,  I  Salk.  65.  But  tlie  old  rule  is  iM«r  held  to  be  relaxed,  and  wagca,  it 
b  understood,  may  be  apportioned,  upon  the  principle  Ihat  such  is  the  reaaonablt 
cnnstmctian  of  the  contract  of  hiring.  Lawrence,  J.,  0  T.  R.  326 ;  BfClure  e.  PymlU 
4  M'Cord,  26;  Bacot  t>.  Famell,  2  Bailejr  (S.  C),  424.  And  tboagh  annuitiei  are  not 
rubject  to  appartionment,  like  reht,  under  the  itatate  of  11  Geo.  IL,  yet  if  the  annid. 
tnnt  diei  within  the  quarter  or  jear,  aa  the  case  may  be,  and  llie  annuity  waa  giren 
for  maintenance  In  infancy,  or  for  the  aeparate  mainlenanoe  of  a  fimt  eooert,  equity 
will  apportion  the  annuity  up  to  the  day  of  the  annuitant's  death,  on  the  principle 
thfit  tiie  allowance  waa  neceasaiy.  Hay  v.  Palmer,  2  F.  Wms.  501 ;  Pearly  t>.  Smitb. 
3  Atk.  260 ;  Howel  e.  Hanforth,  2  Wm.  Bl.  S43 ;  17  Serg.  &  R.  ITS,  s.  f.  ;  [Blight  ». 
Blight,  61  Penn.  8l  420.  But  not  law.  Tlie  Queen  p.  Lords  of  the  Treaaury,  IS 
Q.  B.  8G7,  363.]  DlTidendt,  or  money*  InTested  in  stock,  are  also  held  not  to  be,  aa 
ft  general  rale,  apportionable,  rither  Id  law  or  equity.  Wilson  b.  Harmer,  8  Vet.  672 1 
Raalelgh  c  Master,  3  Bro.  C.  C.99. 

{b)  N.  Y.  Revised  Statutes,  i.  747,  sec.  22  ;  17  Serg.  ft  S.  171 ;  Ei  parte  Smytb, 
1  !^wanit.  387.  The  editor  baa  annexed  a  learned  note  to  the  last  case,  on  the  doc- 
trine of  apportionment,  as  existing  both  before  and  since  the  lUtule  II  Geo.  U. 
The  statute  of  4  William  IV.  c.  22,  In  amendment  of  the  Act  of  11  Geo.  II.,  dacland 
ihiit  all  rents  serrlce,  rents  charge,  and  otiier  rents,  annniiiei,  diTldendi,  and  alt  tika 
pagiH'na  of  tvtri/  dacn'plim,  made  pagaih  al  fired  period*,  should  be  app<«tloned,  and 
it  provided  for  tlie  i«aoTM7  rf  tlM  apportioned  parti  from  (be  last  period  of  pay- 
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suit  may  be  an  action  of  covenant:,  or  debt,  or  asBamp^t,  for 
the  use  and  occupation  of  the  land.  The  action  of  assumpsit 
to  recover  a  reasonable  aatiefiiction  for  use  and  occupation  was 
first  given  by  the  English  statute  of  11  Geo.  II.  o.  19,  and  it  has 
been  followed  by  the  N.  T,  Revised  Statutes,  vol.  i.  748,  aeo.  26.  y* 
If  the  tenant  never  actually  went  into  the  possession,  the  remedy 
must  be  npoa  the  lease  or  agreement ;  and  if  the  tenant  once 
entered  into  possession,  the  recovery  may  be,  under  the  English 
statute,  for  the  whole  term ;  but  in  New  York  it  is  doubted 
whether  the  recovery  could  be  bad  beyond  the  period  of  actual 
occupation,  (a)  The  landlord  may  also  reiintei-,  or  recover  pos- 
session of  the  land,  by  the  action  of  ejectment,  for  non-payment 
of  rent,  provided  half  a  year's  rent  or  more  be  in  aiTear,  and  no' 
sufficient  distress  can  be  found ;  and  if  the  tenant,  in  such  a  case, 
does  not  redeem  within  six  months  after  execution  issued,  the 
land  will  be  deemed  discharged  from  the  lease  or  contract.  (&) 
But  the  more  usual,  prompt,  and  effectual  remedy  is  by  dis- 
tress, which  was  provided  by  the  common  law,  and  has  been 
regulated  and  greatly  improved  by  statute  in  England  and  in  this 
country,  (e) 

In  New  York  we  have  adopted  the  common  law  on  the  subject 
of  distress  for  rent,  and  we  have  likewise  reenacted  the  substance 
of  the  English  statutes  of  52  Hen.  Ill,  3  Edw.  I.,  13  Edw.  I.,  21 
Hen.  VIH.,  17  Car.  II.,  2  W.  and  M.,  8  Anne,  and  4  and  11  Geo. 


[a]  Wood  K.  Wilcox,  1  Pen.  37. 

\b)  Tbii  vu  the  provisioTi  of  tlie  «»tate  of  4  Geo.  11.,  and  It  li  adopted  In  New 
Twk  (N.  T.  Reriied  SCatutei,  il,  G06],  and  prabnbly  in  KTeral  of  the  otber  ttktM. 

(c)  [It  leeiDi  that  other  remedies  are  ingpended  ai  long  m  goodt  diitrained  an 
held  bf  the  landlord.  Lehain  i*.  Phitpott,  10  L.  K.  Ex.  212.]  The  lummary  proceed- 
ings hj  diitreiB,  in  its  two  branches  lor  damage  fesfant  fbr  cattle,  and  for  arrears  of 
rent,  bare  comedown  from  the  Anglo-Saxon  lirae«,  aa  Is  showo  bj  Sir  Frand*  Pal- 
graTfl,  in  bit  EUse  and  Progrees  of  the  English  Commonwealth,  c.  6. 

J*  CkBurfOtciipati'on,— The  ground  of  lease,  or  of  an  agreed  snm.    M.  H.  &  O. 

this  aetloa  is  contract  creating  the  rela-  B.  E.  Co.  r.  Harlow,  3T  Mich.  5J>4 ;  Moore 

tioa  of  landlord  and  tenant.    The  action  e.  Harrej,  GO  Vc.  20T ;  Eierited  d.  O.  &  A. 

doe*  not  lie  where  there  ii  a  lease  under  R.  B.  Co.,  69  N.  T.  843 ;  Horton  v.  Cooley, 

seal.    The  qoestion  is  one  of  construction  136  Mass.  669;  Cobb  v.  Kidd,  12  Rep. 

in  each  case,  whether  the  contract  «aed  769  ;  Metropolitan  Ry.  Co.  v.  Defriei,  3 

on  Butboricei  a  recorery  simply  of  a  fair  Q.  B.  D.  SS7 ;  Markey  v.  Coots^  10  Ir.  B. 

rgsital  raloe  of   the  premises,  or  of  the  C-  L.  1<9. 
sama  rent  as  was  reserred  on  a  prevbns 
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II.,  (d)  and  which  statutes  were  made  on  purpose  to  coDtrol 
abuses,  and  mitigate  the  rigor  of  the  common  law,  as  well  us 
render  more  certain  and  effectual  the  right  of  reentry  on  the  part 
of  the  landlord,  (e)  The  English  common  and  statute  law,  in  re- 
lation to  distress  for  rent,  and  the  relief  of  landlords,  has  been 
generally,  and  I  apprehend  essenUally,  adopted  in  several  of  tlie 
other  states,  as,  for  instance,  in  New  Jersey,  (/)  Pennsylvania,  (j) 
Delaware,  Indiana,  (A)  Illinois,  (*)  Maryland,  Virginia,  (y)  Ken- 
tucky, (i)  Mississippi,  (l)  South  Carolina,  and  Georgia  ;(ni)  but 
the  whole  law  baa  been  judicially  declared  in  North  Caro- 

•  478    lina  to  be  irreconcilable  with  the  •  spirit  of  their  lawa  and 

government,  and  to  be  of  no  force  in  that  state,  (a^  It  is 
deemed  to  be  equally  objectionable,  in  the  opinion  of  judicial 
authority,  in  South  Carolina,  and  fit  to  be  abolished,  as  being  an 
unreasonable  and  oppressive  relict  of  the  feudal  system,  and  re- 
pugnant to  the  pohcy  of  our  institutions.  (&)     The  oommon-law 

(d)  N.T.ROTUB(lSututei,i.T4T,iec.lft-21;  ib.  iL 600-G06. 

(e)  In  New  Tork,  b^  lUtuU  of  18th  Mrj,  IMS,  c.  274,  the  remedy  of  diitrew  for 
renE  U  aboliihed,  ud  llie  right  of  reintry  reserred  to  the  landloTd  hj  Imk  or  grant, 
indefault  of  goodi,  was  regulated.  The  reCntry  can  be  made  on^  apoa  flfteeti  daji' 
prerjous  nulice  thereof. 

if)  Elmer*  Dig.  1S4,  sea;  R.8.  oTNew  Jeney,  lB4T,tit4,e.  & 

(g)  Purion'i  Penn.  Dig.  670-878 ;  Qainn  r.  Wallace,  6  Wharton,  409. 

(K)  In  Indiana,  the  landlord  cannot  distrain  in  penon  or  bj  hit  bailiff;  but  imder 
the  statute  of  1824,  he  miut  go  before  a  justice  of  tbe  peace,  and  oa  oath  obtnin  a 
warrant  to  a  conitable  to  make  the  distren ;  and  If  the  tenant  lepleTlei  the  gooda, 
hegires  bond  to  proaecute  the  landlord,  and  not  tbe  officer.  Hania  b.  M'Faddin, 
2  Blackf.  71 ;  Statutes  of  Indiana,  1886,  p.  472. 

(>)  RcTised  Uws  of  Illinois,  ed.  1833. 

IJt  Act  of  1792 ;  Revised  Code  of  Virginia,  L  814. 

(it)  Butni*  or  Kentoc'ky,  1611. 

(0  TteTited  Code  of  Mississippi,  1834 ;  3  Howard,  64. 

(n)  Hartshome  v.  Rierman,  2  Halst.  'A ;  Hoskins  r.  Paul,  4  M.  110 ;  WogUm  r. 
Cowpenhwaile,  2  Dalhu,  68;  Qarrelt  v.  Uuglilett,  1  Harr.  ft  J.  S;  City  Council  of 
Charleston  t>.  Price,  1  M'Cord,  2U9i  Dorsey  n  Hays,  7  Harr.  ft  J.  370;  Neale  v.  CUn- 
tice,  lb.  872;  Smith  r.  Meanor,  16  Serg.  ft  It.  375;  Ridge  n.  Wilnon,  1  Blackf.  409; 
Wright  V.  Ualihews,  2  id.  187  ;  Mayo  d.  Win1¥ee,  2  Leigh,  370 ;  Jones  e.  MnnUa^h, 
ib.  417;  Crippt  o.  Tslvande,  4  M'Cord,  20:  Barket  n.  Boude,  3  Dana,  (Ky.),  209; 
Walker  (Hiss.},  170,  349;  Hale  e.  Burton,  Dudley,  106;  Hotchkin's  Code  of  Statvle 
Laws  of  Georgia. 

(o)  Dalgleish  v.  Onmdy,  Cam.  ft  Nor.  S3 ;  Dearer  e.  Kee,  3  Batt.  481. 

{b)  Tonngblood  v.  Lowry,  2  M'Cord,  36.  But,  notwithstanding  this  atranf  lao- 
gnage,  the  law  of  distress  It  still  in  force  in  South  Carolina,  and  the  ttatntr  of  1808 
even  allows  Isndlords  to  distrain  for  double  rent  ttom  the  demand  of  poasetsion  when 
the  tenant  holds  over  for  three  months  after  notice  to  quit  Talrande  o.  CriF^a, 
8  M'Cord,  147;  RecTes  v.  McKeniie,  1  Bailey,  497.  The  stalnU  of  II  GMcse  IL, 
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method  of  distress  fot  rent  is  expressly  abolished  by  statute  in 
Alabama,  (c)  In  LoaiHtans,  the  English  remedy  for  rent  essen- 
tially  prevails,  for  the  lessor  baa  a  right  of  pledge  on  the  movable 
efifects  of  the  lessee  found  upon  the  premises,  and  also  on  the 
movable  eEfects  of  third  persons  being  in  a  honse  or  store  on  the 
premises  by  their  consent,  express  or  implied.  The  right  does 
not  extend  to  goods  transiently  or  accidentally  on  the  premises, 
and  the  lessor  may  exercise  his  right  of  seizing  the  goods  while  on 
the  land,  or  within  fifteen  days  after  they  are  removed,  provided 
they  oontinae  to  be  the  property  of  the  lessee,  {d)  Id  the  New 
England  states  their  law  of  attachment  on  mesne  process  may 
have  superceded  the  law  of  dieitreBs  for  rent;  but  under  their 
attachment  lawH,  the  piinoiples  of  the  common-law  doctrine  of 
distress  seem  to  have  been  essentially  assumed,  subject  to  the 
same  checks  and  limitations  which,  under  the  English  statute  law 
uid  modern  dedsions,  have  modified  and  improved  them,  (e)  I 
shall,  therefore,  proeeed  to  consider  the  remedy  by  distKiBa  for 
tent,  upon  the  principles  of  the  Englbh  common  and  statute  law, 
as  being  incorporated  into  the  jnrisprudence  of  most  of  the  United 
States. 

G.  19,  rela''Te  to  pleadlngi  hi  NpleTin  In  csMa  of  diatresi  tat  rent,  hai  been  adopted 
in  practice.  Moorebead  0.  Barrett,  1  CheeTei  Lair  Rep.  tn  8.  C.  09.  BdI  the  itatoie 
of  83  H«i.  VIIL,  c.  ST,  giTng  the  power  of  dlitmi  to  executon,  Ac,  w§»  never  in 
force  in  Sooth  Cwolina.  Bagwell  it.  Jamison,  ib.  249.  It  ii  wonhj  of  notice,  thai 
the  proceM  of  diitreu  and  the  taking  of  pledget  waa  the  Anglo-Saxon  mode  of  en- 
fbrriog  the  appearanoe  of  the  defendant  In  luiu  at  bi«.  No  other  proeeti  wu  origi- 
tuMj  kiwirn  to  the  common  law.  The  free  and  itDidf  Suone  woald  not  aobmit 
to  personal  ureat*.     Palgrave'i  Biw  and  Progreaa  nf  the  BagUib  Commonweallk, 

ii.  isa 

(e)  Ailcin'i  Dig.  ad  ed.  3£T.  In  Tenneawe  and  Ohio  It  ii  itated  that  the  hiw  of 
diatoeia  for  rent  doe*  not  exlat.  Treatiie  on  Landlord  and  Tenant,  b;  John  S.  Taylor, 
New  York,  ISM,  p.  330^  aod  which  ii  a  learned  ud  valubls  digeit  of  the  American 
Uw  on  the  tubjcct. 

((f)  Ciril  Code  of  Loultiana,  art  2076-2679. 

(«)  Fottorv.  Hall,  3  Pick.  898,  The  regnlntion  of  the  law  of  dbtreiH  ww  m«de  bf 
■Utirte  in  Haaasckoietto  ■■  earl]'  aa  IHl.  Dlgaat  of  UMMwhatetU  Laws,  1S76. 
The  msedf  hj  the  writ  of  repleTln  (or  good*  dittnlned  or  impounded  i>  regulated 
by  ttatute  in  ConDectient.  RcTiaed  Statutea,  1821 ,  and  by  itatele  in  1838,  the  writ 
of  repleTin  )■  extended  to  debti  taken  by  proceM  of  foreign  attachment.  Statntet  of 
Connectleat,  1838,  p  BOB.  The  tame  remedy  Rai  provided  fbr  good*  Impomtded  or 
diatfained,  by  Um  Plymosth  Cdony  Law*.  IflTl.  See  Brlgliam'a  ed.  SfiO,  276.  See 
alao  ReTijed  Sutute*  of  Vermcmt,  1889,  p.  197.  The  writ  o(  replerin  h  given  Ibr 
goodi  nndnly  realrained  or  attached ;  but  I  apprehend  the  remedy  for  non-payment 
of  r«af,  io  the  New  EniHand  States,  in  nnt  by  diitrest,  but  by  acllnn  of  dpbt  or  aatnmp- 
tH.    8m  UaM.  B.  a  ft.  ao,  we.  23,  a». 
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The  exorbitant  authority  and  importance  of  the  feadal  aris- 
tocracy, and  the  extreme  dependence  and  even  vassalnge  of  the 
tenants,  was  the  occasion  of  introducing  the  law  of  dintresaes, 
and  which  summary  remedy  is  applicable  to  no  other  contractu 

for  the  payment  of  money  than  those  between  landlord  and 
•  474    tenant.    The  non-payment  of  rent,  or  non-performance  'of 

any  other  stipulated  serrice,  was  originally,  by  the  feudal 
law,  a  forfeiture  of  the  feud,  and  the  lord  was  at  liberty  to 
enter  and  reaesume,'  The  severity  of  those  feudal  forfeitures  was 
then  changed,  and  intended  to  be  softened  into  the  right  of  dis- 
tress, which  was  borrowed,  as  Baron  Gilbert  supposes,  (a)  from 
the  civil  law,  for  by  that  law  the  creditor  bad  a  right  to  seize  a 
pledge  in  order  to  obtain  justice.  So,  under  the  feudal  law,  in- 
stead of  insisting  upon  an  absolute  forfeiture  of  the  land,  or  even 
of  the  right  of  the  lord  to  enter  and  hold  the  lands  antil  the 
tenant  had  rendered  his  service,  the  law  substituted  the  seizui-e 
of  the  cattle  and  other  movables  found  upon  the  land,  and  alliiwed 
them  to  be  detained  as  a  pledge  until  the  damages  were  paid. 
This  power  of  distress,  as  anciently  used,  was  soon  found  to  be 
as  grievous  and  oppressive  as  the  feudal  forfeiture.  It  was  equally 
distressing  to  the  tenant  to  be  stripped  in  an  instant  of  all  bis 
goods  and  chattels,  for  arrearages  of  rent,  as  it  was  to  be  turned 
out  of  the  possession  of  his  farm.  The  power  of  distminiug  for 
rent,  and  other  feudal  services,  became  an  engine  of  the  most  in- 
supportable tyraimy  and  oppression,  (d)  These  abuses  were  firet 
stated  in  the  statute  of  51  Hen.  III.,  De  DistHctione  Scaccarit. 
wherein  it  is  mentioned  that  the  commonalty  of  the  realm  had 
sustained  great  damage  by  wrongful  taking  of  distresses  for  the 
king's  debts;  and  it  provided,  that  when  beasts  should  be  dis- 
trained and  impounded,  the  owner  might  feed  them  without  dis- 
turbance ;  and  that  the  things  distrained  should  not  be  sold  until 
the  expiration  of  fifteen  days ;  and  that  if  there  were  any  chattels 
to  distrain,  neither  beasts  of  the  plough,  nor  sheep,  should  be 
distrained ;  and  that  the  distress  should  be  reasonable  ia 
Amount,  according  to  the  estimation  of  neighbors.  In  the  fol- 
lowing year,  the  statute  of  Marlebridge,  in  the  52  Henry  III., 

was  passed,  providing  more  genemlly  t^^ainst  the  abase 
*475    of  the   'right   of  distress,   and   that  statute  stated  the 

aliiisee  of  landlords  in  strong  langiii^e:  Magnates  graves 
(a)  Gilbert  on  Dl*tr«MM,  S.  (fr)  Gilbert  on  DblreMM.  S. 

[674] 

nigti/cdavGoOglc 


LBCT.  UI.]  OF  BBAL   PBOPERTT.  *476 

altiones  fecemnt,  et  districtiones  quosque  redemptiones  reciperant 
ad  voluntatem  suam.  What  made  the  grievance  more  inttupporb- 
able  waa,  that  the  lords  refused  to  permit  the  king's  courts  to 
take  cognJEancfl  of  the  distresses  which  they  bad  made  at  their 
own  pleasure,  and  therefore,  as  Sir  Edward  Coke  ol>serves,  they 
assumed  to  he  judges  in  their  own  causes,  contrary  to  the  solid 
m:vxim  of  the  common  law.  (a)  This  statute  restored  the  author- 
ity of  the  regular  courts,  and  ordered  all  di^tresBes  to  be  reason- 
able, and  that  whoever  made  an  excessive  distress  should  be 
grievonsly  amerced.  The  distress  was  not  to  be  taken  or  driven 
out  of  the  county,  and  it  was  not  to  be  made  npOD  a  public 
highway,  and  a  remedy  by  replevin  was  given  for  a  wrongful 
distress.  By  these  salutary  provisions,  the  power  of  distress  was 
confined  to  the  original  intendon  of  the  law,  which  was  to  seize 
the  tenant's  goods  by  way  of  pledge,  in  order  to  compel  him  to 
perform  his  feudal  engagements.  (6) 

The  common  taw  also  imposed  several  benign  restrictions  upon 
this  summary  and  somewhat  perilous  authority  of  distress.  It  for- 
bade perishable  articles  to  be  distrained,  because  all  pledges  ought 
to  be  returned  in  the  same  good  condition  as  when  taken.  It  for- 
bade  the  tools  and  implements  of  a  man's  trade,  as  well  as  the  beasts 
of  the  plough,  to  be  distrained,  provided  other  articles  could  be 
found ;  because  the  taking  of  such  articles  would  tend  to  produce  an 
utter  inability  in  the  tenant  to  redeem  the  pledge,  (c)  The  goods 
were  also  to  be  put  into  a  pound,  and  there  kept  safely,  without 
being  used  by  the  landlord,  until  they  were  redeemed,  (d) 

*  But  if  the  tenant  was  disposed  to  controvert  the  legality  *  476 
.of  the  distress,  either  by  denying  any  rent  to  be  due,  or 
by  averring  it  to  be  paid,  the  law  provided  him  with  a  i^medy 
by  the  writ  of  replevin  ;  which  was  a  writ  authorizing  the  sheriff 
to  take  back  the  pledge  and  deliver  it  to  the  tenant,  on  receiving 
security  from  him  to  prosecute  the  writ  to  eftect,  and  to  return 
the  chattels  taken,  if  he  aboold  fail  in  making  good  his  defence,  (a) 

(a)  i  lut.  lOS,  103.  tb)  OUbert  on  Diitreuea,  4,  34. 

(et  2  iMt-  133, 1S3 ;  Gilbert  on  DiitreMC*.  36, 36. 

(J)  Cro.  Jac.  146.  A  lender  oT  ameodi  cornea  too  late  after  the  goodi  iliitrained 
fer  rent  or  for  treipaa*  are  imponiided,  for  the/  are  then  in  the  caitodj  of  the  law. 
PiUdDKton'a  Cue,  G  Co  Te,a;  Ladd  c.  Thomaa,  12  Ad.  &  Rl.llT.  It  ii  good  while 
tlie  etutlela  remain  In  the  eiutody  of  the  diatrainor.  Broime  v.  Powdl,  12  Moore, 
464 :  mUon  o.  Blaln.  3  Baile;  (S,  C),  168. 

(a)  In  New  Hampehire,  Judgment  for  the  defcndajit  in  replerin  ii  not  (or  tba 
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In  modern  times,  the  whole  policy  of  the  lav  respecting  dis- 
tresses b&s  been  changed.  It  was  inconTenient,  if  not  absard,  that 
property  should  be  kept  in  an  inactive  state  in  order  to  compel  a 
man  to  perfoi'm  his  stipulated  payment.  A  distress  at  this  day  is 
no  more  tfaau  s  summary  mode  of  seizing  and  selling  the  tenaiit's 
property  to  satisfy  the  i-ent  which  he  owes ;  and  the  extent  and 
manner  of  the  operation  have  been  changed,  and  made  entirely 
reasonable  and  just,  and  equally  conducive  to  the  security  of  the 
landlord  and  the  protection  of  commerce. 

When  rent  is  due  and  unpaid,  and  when  no  judgment  in  a  per- 
sonal  action  has  been  had  for  the  recovei^  of  the  same,  (&)  y'  the 
landlord,  upon  demand,  may  enter  immediately,  by  himself  or  his 
agent,  (c)  upon  the  demised  premises,  and  distrun  any  goods 
and  chattels  that  are  to  be  found  there,  belonging  to  the  tenant 
or  others,  and  this  right  of  the  landlord  to  distrain  any  goods  and 
chattels  upon  the  premises  is  founded  upon  reasons  of  public 
policy,  to  prevent  collusion  and  fraud,  (^d)    This  was  the  role 

return  of  the  goodi,  bnt  for  th«  trIos  of  the  chutdi  replevied  in  dani&gei.  Belt  *. 
Banlett,  7  N.  H.  178. 

(b)  New  Tork  BeviMtl  StatutM,  U.  600,  mc.  S.  In  Hujland,  b;  lUtnts.  la  188% 
the  remedy  b;  diitreat  for  real,  pajabk  in  grkia  or  otbat  produix,  wm  ragnlated. 
In  rennejlTRDia,  Judgment  in  debt  fur  rent,  without  wtUfMtion,  doe>  not  take  awajr 
the  remedy  by  dittreM.  Banlleon  v.  Smith,  2  Bloner,  148.  The  ttktale  of  B  Aniw. 
o.  14,  ■nthoriied  diatreas  daring  six  monthi  after  the  end  of  the  term.  If  lbs  lewoc^ 
title  and  the  (enant'a  powoeaion  atill  cMlinned.  Thia  la  the  alatnte  law  aln  in 
Virginia  and  Kentucky ;  and  ttie  (talule  in  the  latter  atate  antborlKs  the  diitreaa, 
thongh  the  tenant  liaa  remoTed  Ilia  eSecta  lh>ni  the  land.  Lougee  c  Cotton,  S  B. 
Hun.  116. 

(r)  Aa  a  obeck  to  abaae  fa  the  eierciaa  of  tbe  right  iJ  diaWM,  the  Haw  Torfc 
Reviaed  Statotea,  ii.  GOI,  aec-  2,  S,  6,  require  that  do  diiireu  ahall  be  made  for  maj 
not  for  which  a  judgment  ahall  have  bven  recovered  in  a  personal  act{<»i ;  and  tbej 
also  require  eTery  diatreat  to  be  made  by  the  aheriff  or  one  of  hia  depntie*,  or  by  > 
onnalable  or  manh^  of  tbe  city  or  town,  and  upon  the  previoai  aSdavit  of  the  land- 
lord or  hia  agent,  of  the  amount  of  rent  doe,  and  the  time  when.  Bo,  In  Qeorgi^ 
the  dl*tre««  warrant  i*  to  be  grenCed  by  a  juitice  of  the  peace.  ]*rincB'a  Dig.  1S3T, 
987. 

(d)  Ootton  c.  Fatkner,4  T.  R.  066;  Jonea  b.  Powdl,  6  B.  AC.  647;  [Klehw  ■<. 
Wan],  B8  Penn.  St.  SB  ;  Kennedy  v.  Lange,  60  Hd.  SI.  See  Ex  parte  Parke,  18  L.  R. 
Kq.  881.)  A  atranger'a  gooda  on  the  land  may  be  diatniined  eTcn  for  a  not  charge. 
Baffrey  d.  Elgood,  I  Ad.  &  EL  101.  In  Vlrgmla,  by  atatate,  in  1818,  tbe  prapeity  of 
atrangen,  found  upon  the  premiae*,  ia  exempted  tnta  diatreaa.  4  Band.  334.  Id 
Oorton  D.  Falkner,  Mr.  J.  AahoTM  eoniidera  tbe  tonndatioo  of  Ik*  pnadpto  tku  Ihe 

jfi  To  enUtle  to  diatnin.  the  rent  moat  takiment).    Blelick  v.  Benedict.  48  N.  1. 

be  due  ODder  a  demiie,  and  mnat  be  for  a  L,  4S6;  Dntcber  b.  Calrer,  S4   HJao. 

anm  certain  (or  capable  of  dafliiite  aaoer-  £81 
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of  the  common  law.  (e)  But  tbia  inconvenient  •  privi-  *  477 
l^e  is  subject  to  mauy  excepuons.  Articles  that  may  be 
temporarily  placed  upon  the  land  by  way  of  trade,  and  belonging 
to  third  persons,  (o)  are  exempted  from  distress,  on  the  broad 
principle  of  public  convenience,  and  for  the  benefit  of  commerce. 
The  goods  of  a  guest,  (J)  or  a  horse  at  a  pubho  inn,  or  sent  to  a 
livery  stable  to  be  taken  care  of,  or  the  goods  of  a  boarder  at  a 
boarding  house,  or  corn  at  a  mill,  or  cloth  at  a  tailor's  shop,  or 
goods  delivered  to  a  person  exercising  a  public  trade,  to  be 
wrought  or  managed  in  the  way  of  his  business,  or  a  grazier's 
cattle  put  upon  the  land  for  a  night,  on  the  way  to  market,  or 
goods  deposited  in  a  warehouse  or  with  an  auctioneer  for  sale,  or 
on  stor^e  in  the  way  of  trade,  or  goods  of  a  principal  in  the  hands 

goodi  of  the  itntDgeT  majr  b-  bikan,  to  be.  thnt  tlie  Isndlonl  ii  luppneed  to  pr« 
oedit  w  the  Titible  (tock  oo  the  pramUes,  and  he  ought,  therefore,  to  have  reL-oune 
to  eTerTthlnft  he  And*  there.  But  the  Chief  Jmtice,  In  Brown  v.  Simi,  17  Ser|t.  & 
K.  138,  wu  of  opinion  that  the  tight  ol  dUtntininfi  a  itranger's  good*  on  the  prem- 
Im«  realed  on  do  priDciple  of  reuon  or  justice,  and  he  thought  that  the  conitnnllj 
growing  exoeplions  to  that  part  of  the  law  of  illatreti  would,  In  the  end.  eat  out  Ilie 
n\»  itaelf .  So,  again,  in  Riddle  e.  Welden,  6  Wliarton,  1.  the  Ch.  J.  of  Penntylvania 
looked  very  onfarorabl;  opon  the  extent  of  the  En^^ith  law  of  diitreti ;  and  it  wai 
•fudged  in  tlutt  caae  that  the  dtecu  of  a  loditer  and  boarder  wen  exempt  f^om  di*- 
treaa  for  rent  doe  frocn  the  keeper  of  the  boarding  house,  and  it  was  considered  that 
the  whole  law  of  ipedal  exemptions  rested  on  the  principle  of  public  conrenience. 
In  New  Jersej,  by  statute,  the  goods  on  the  premises  not  bekmeing  to  the  tenant  are 
■xemptad  from  distress  for  rent  due  &am  the  tensnt.  New  Jersey  Revised  Laws, 
SOI,  sec  8;  Elmer's  Dig.  186;  R  8.  New  Jersey,  1&4T.  This  ii  also  the  case  in 
Illinois.  ReTised  Laws  of  Dtinois,  1833.  In  Ohio,  the  writ  of  replevin  lies  for 
goods  and  chattels  wningtuQr  detained;  but  1  do  not  perceire,  in  the  "enacted 
and  revised"  laws  of  Ohio,  of  18S1,  anj  alluaton  speciallj  to  dilrr**  _fir  rmt.  The 
statute  law  of  Hilsoori  allows  the  writ  of  replevin,  in  the  case  of  goods  wrongfully 
Ikken  or  wrongfully  detained,  but  in  no  other  case,  and  it  is  silent  as  to  the  remedy 
hj  datrea  for  rent.  It  gives  remedy  by  action  for  the  recovery  of  rent.  Revised 
Statutes  of  Hissoui^,  378.  The  Kentucky  statute  oT  1811,  on  this  lubject,  gives  the 
landlord  a  tight  to  distrain  the  goods  of  his  tenant  or  subtenant  onfy,  and  thus  exempts 
IhKn  the  distreet  warrant  the  goods  of  all  other  penons,  even  those  tdna.;!if<purcliaied 
of  the  tenant,  and  still  remaining  on  the  premises.  And  this  power  of  distress  fbr 
rent  doea  not  extend  to  the  interest  of  a  mortsagor.  or  his  equity  of  redemption  In 
goods  mortgaged.    Snyder  v.  Bitt,  2  Dans  (Ky.|,  204;  Craddock  v.  Riddlesbarger, 

ib.ao5. 

(s)  Beadley  on  Distress,  IM ;  BntUr  e.  Horgan,  6  Watts  &  8. 6S. 

\a)  Hoskins  d.  Paul,  4  Halst  110. 

(&)  The  property  of  boarders  at  tavenu  and  boarding  houses  is  not  liable  to  dl»- 
b«M  for  rent,  although  the  property  be  in  the  possession  and  actual  use  of  the  tenant 
by  their  penuiHion.  Stone  v  Matthews,  7  Hill  (N.  T.],  429 ;  [Ooldbeok  v.  Jones,  11 
Bep.  613.1 
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of  a  factor,  are  Dot  distmin&ble  for  rent,  (^c)  The  exemptaon 
would  seem  to  be  general  in  tbose  cases  in  which  the  course  of 
business  neoeBsarily  puts  the  tenant  in  temporary  poesession  of  the 
property  of  his  customers.  ((2)  With  respect  to  the  cattle  of  a 
stranger  found  upon  the  Innd,  there  is  this  distinction,  that  if  they 
broke  in  they  are  diatrainable  immediately,  but  if  the  fences  vere 
bad  they  are  not  distrainable,  until  the  owner,  after  notice,  has 
neglected  to  take  them  away,  (e)  Corn  and  grass,  whether  grow- 
ing or  cut,  are  seizable  by  way  of  distress,  and  those  arUcles  and 
cattle  may  be  secured  or  impounded  upon  the  pi'emises  and  there 

sold.  (/)  The  distress  must  be  reasonable,  and  it  cannot 
•478    *be  made  in  a  public  highway,  or  removed  out  of  the 

county,  (a)     The  highway,  in  particular,  ought  to  be 

(c)  SSnanil.  2B9,ft,  n.  7;  Giibonm  k.  Hunt,  ISalk.  249;  3  Bl.  Comm.  8;  Oilnun 
p.  Kiton,  3  Brod.  &  B.  76 ;  Co.  Lie  47,  a ;  Thoinpian  v.  Muhiier,  1  Bing.  188 :  Mal- 
tbiu  D.  Meinuil,  2  Carr.  &  F.  363;  Brown  d.  Simi,  17  Ser^.  &  K.  138:  Tounftblood 
c.  Lonry,  2  M'Cord,  B9;  AdmiiB  v.  Qrane,  1  Cromp.  &  M.  380;  Riddle  b.  W«Men. 
5  Wliarton,  1 ;  CannRh  v.  Hale,  23  Wend.  463  [Brnurn  e.  Arundi^ll,  20  I.  J.  B.  a.  C.  P. 
SO ;  Wiltiamg  v.  Holme*,  22  id.  Ex.  2S3 ;  Ciidwiiltuler  n.  Tindall,  20  I'enn.  St.  422 ; 
Briggs  B.  Large,  80  id.  2g7:  Allen  v.  Agnew,  4  Zabr.  448;  Manhall  ■>.  Vultee,  1  E.  D. 
Smith  (N.  T  ),  294  ;1  {aee  Ljoiu  v.  Elliott,  1  Q.  B.  D.  210,  that  there  ii  no  priTikg* 
in  the  caie  of  an  auctioneer,  except  when  the  goodi  are  on  hli  ptMnUei ;  lee  further. 
Mile*  B.  Furber,  8  L.  R.  Q.  B.  77;  Howe  Sewing  Machine  Co.  v.  Sloan,  B7  Penn.  St. 
438  ;|  Owen  u.  Boyle,  22  Me.  47.  Thia  last  caie  related  to  gooda  atored  in  a  var«- 
houM  for  Tohipmrnt,  and  wu  decided,  after  great  digcutiion,  by  a  m^orit/  of  tlw 
court,  not  lo  be  diatrainable.  It  a  itranger'i  goodi  b«  on  tlie  demised  premise*  with- 
out his  fault,  and  he  endearors  lo  reclaim  them  with  due  diligence,  and  without  an/ 
Totuntary  delay,  they  are  not  in  that  case  and  in  that  pliglit  distrainable  (or  rent. 
So,  the  purcliaser  of  goods  at  a  sherifTs  sale  moat  remore  them  in  a  reasonable  tinie 
[and  which  is  very  short),  or  they  will  be  litibte  to  dittKM  for  rent.  Gilbert  ■.  Itoody, 
17  Wend.  364. 

(if)  This  was  a  prini^lple  declared  by  the  Cli.  J.  of  PennsylTanJa,  in  Brawn  r.  Sima, 
17  Serg.  &  R.  138,  and  Riddle  v.  Welilen,  6  Wharton,  1,  and  by  Mr.  Justice  Cowea, 
in  Connah  r.  Hale,  23  Wend.  472-477. 

{;)  In  South  Camlinn,  estrajs,  though  Utunt  el  roueAoM,  are  not  distninable  fbr 
rent ;  but  the  csttte  of  third  persons,  put  on  the  premises  with  the  coiuent  of  tha 
ownen,  ate  liable  to  distress.    Reeves  t>.  McKenue.  1  Bailey,  497. 

if)  Com,  growing,  and  sold  on  jf. /a.,  and  left  on  the  land  to  be  reaped,  it  itot  dia- 
trainable for  rent  accruing  after  sei«aro  on  the  execatinn.  Wright  o,  Dewes,  8  Ner. 
*  M.  790  ;  Peacock  v.  Purvis,  2  Brod.  &  B.  362,  «.  r. 

(a)  Bj  the  New  York  Bevised  Statutes,  il.  GOl,  tec  6,  6,  the  distrett  cannot  be 
driren  out  of  tlie  town,  except  to  t  pound  within  three  miles'  distance,  and  within 
the  same  county ;  and  all  beasts  and  chattels  taken  at  one  time  must  be  kept,  as 
Dear  as  may  be,  in  the  same  place.  Nor  can  goods  distrained  be  removed.  If  tender 
of  the  rent  be  made  before  they  are  impounded  or  removed.  Tertae  v.  Beotlay, 
3  Uoody  &  M.  21.  If  sutBcient  distress  be  made,  and  afterwards  abandoned  withMU 
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secure  to  the  tenant  for  the  intercourse  of  commerce,  and  the 
preservation  of  peace  and  good  order. 

Nor  can  beasts  of  the  plough,  sheep,  or  impleoieiits  of  a  man's 
trade,  be  taken  for  rent,  so  long  as  other  property  can  be  found  ; 
but  they  may  be  distrained  if  not  in  actual  use  at  the  time,  and 
there  be  no  other  sufficient  distress  on  the  premiss,  (i)  In  the 
case  of  Simpton  v.  Martopp,  (c)  the  question  was,  whether  a 
stocking-frame,  in  the  actual  uae  of  a  weaver  at  the  time,  was 
distrainable  for  rent;  and  after  two  distinct  arguments,  at  dif- 
ferent terms,  it  was  adjudged  that  it  was  not.  Lord  Ch.  J. 
Willea  took  an  accurate  and  elaborate  view  of  the  law  on  the 
subject ;  and  it  was  stated  that  there.were  several  sorts  of  things 
not  distrainable  at  common  law.  1.  Things  annexed  to  the  free- 
hold, such,  for  instance,  as  furnaces,  millstones,  and  chimney- 
pieces.  2.  Things  delivered  to  a  person  exercising  a  public  trade, 
to  be  worked  up  or  managed  in  the  way  of  his  trade,  as  a  horse  at 
a  smith's  shop,  material  sent  to  a  weaver,  a  horse  brought  to  au 
inn ;  though  with  respect  to  a  carriage  at  a  livei'y  stable,  it  has 
since  been  determined,  ((f)  that  it  was  not  privileged  from  dis- 
tress for  ront  by  the  lessor  of  the  stable.  S.  Cocks  or  sheaves  of 
com.  («)  4.  Beasts  of  the  plough  and  instruments  of  husbandry. 
5.  Instruments  of  &  man's  trade.  These  two  last  sorts  were 
only  exempted  from  distress  sub  modo  ;  *  that  is,  upon  the  *479 
supposition  that  there  was  other  sufficient  distress.  The 
court,  iu  that  case,  held  that  the  atocking-frume  was  privileged 
from  distress  while  the  party  was  actually  using  it,  even  though 
there  was  no  other  distress  on  the  premises.     If  it  had  not  been  in 

Mi7reuonAble«zciiM,aiec(niddiitTeti(ort1ieMa>erenl  is  illegal  Dtwion  f.  Cropp, 
C.  B.  1B46,  [1  C.  B.  Ml.     8ce  OireDi  d.  Wynoe,  4  G.  £  B.  670.) 

(b|  Gorton  p.  Vslkner,  4  T.  R.  605;  Fentan  u.  Lognn,  9  Bing.  070;  2  Init.  132, 
183 1  New  York  R«Ti>ed  Statntei,  ii.  602,  lec.  13.  In  LouUiiinB,  the  landlord  has  • 
pri*lleg«,  by  waj  ot  pledge,  on  ihe  tooli  o[  a  tradeanian  found  on  [he  premiiM,  for 
tbepaymeotorrent.    Parker  d.  Swrkweather,  IB  Mutln  (La.),  337. 

(c)  Wiltet,  512. 

(if)  Franuia  e.  Wfalt,  S  Burr.  I4S6.  ThU  atie  waa  queitioned  aa  to  the  accunwjr 
of  the  report,  bj  Mr.  J.  Patteson,  in  Brown  d.  SheTil,  4  Nev.  &  M.  277,  where  it  waa 
held  tliat  all  goodi  sent  to  a  tradesman  tc  be  wrooght  npon  In  the  trade  were,  wliila 
In  hit  cuMody,  protected  from  diitreu ;  and  tliat  the  rale  applied  to  the  case  of  a 
beast  lent  to  a  batcher  to  be  slaughtered  for  the  sender.  [See  Kerb/  t>.  Harding,  30 
L.J,  K,  s.  Ei.  163.) 

(«)  Shock!  and  sheaves  of  corn  are  distrainable  in  England  hy  statute ;  but  m 
tliera  is  no  such  statute  Id  Indiana,  tbe  common-law  rale  preraiU.  Qiren  k.  BUqd, 
S  Blaokf  M. 
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actual  use,  it  might  have  been  diutrained ;  and  if  things  in  actual 
occupancy  could  be  distrained,  it  would,  as  Lord  Keiiyon  ob- 
served, (a)  perpetually  lead  to  a  breach  of  the  peace.  The  case 
of  Wehh  V.  Bell  (by  eeenu  to  have  laid  down  a  contrary  doctrine  to 
a  certain  extent ;  for  it  was  there  held  that  two  horses,  and  the 
harness  fastened  to  a  cart  laden  with  corn,  might  be  distrained 
for  rent.  But  Lord  Ch.  J.  Willes  doubted  the  law  of  that  case  ; 
and  even  in  the  case  itself  a  doubt  is  suggested,  whether,  if  a  man 
had  been  upon  the  cart,  the  whole  team  would  not  have  been 
privileged  for  the  time,  (c)  In  Massachusetts,  under  their  law 
of  Httachment  upon  mesne  process,  which  ia  analogous  to  the  com- 
mon-law doctrine  of  distress  for  rent,  it  has  been  held  that  a 
stage  coach  at  a  tavern,  in  preparation,  and  nearly  ready  to  depart, 
might  be  attached ;  and  the  court  inclined  to  think  that  sti^e 
coaches,  steamboats,  and  vessels  in  actual  rnse,  might  be  attached, 
though  the  decision  did  not  go  to  that  broad  extent.  (iQ 

(a)  Store]'  v.  Robiaton,  OT.  B.  13S;  FeDtoa  d.  LoKMi,9Blog.  676 ;  field  v.  Adamea, 
12  Ad.  &  El.  049,  a.  r. 

<()  1  Sid.  440. 

(c)  The  aheriff.  on  aeaaien,  maj  teice  a  hone,  though  the  omier  ii  riding  him  at 
(i<fin«,  which  Ituot  allowed  in  the  caw  ot  a  dUtreM.  Suts  o.  DUliard,  3  Ired.  (H.C) 
lOi.  In  Muapratt  v.  Gregur;,  1  M.  &  W.  6M,  liie  question  aa  to  artidea  privileged 
from  distren  «rai  diicuwed  witU  great  learning  aod  refinement,  and  it  wai  htM  that 
the  boat  of  a  manufactarer,  placed  for  recelThig  and  carrjing  away  talt  od  a  canal, 
was  not  privileged,  inaimuch  ai  the  lalt  to  be  conveyed  wai  not  privileged  on  the 
ground  of  the  benefit  of  trade,  or  within  ao/  of  the  five  rulei  of  exemption  laid  dfnra 
by  Ch,  J.  Willet. 

(<;)  Pollerr.HaU,3Plck.Sea.  The  NenTorklteviwd  Statntea,Ii.501,EO2,aeclO, 
lb.  387,  Kc  22,  ipedally  exempt  ipinnuig  wheeli,  weaving  looms,  and  itoTeeikept 
for  use  in  a  dwelling  home,  books  not  exceeding  tSO  in  value,  and  kept  and  need  aa 
part  of  the  family  library,  a  pew  occtyiied  by  the  family  io  a  pbu»  of  public  worship, 
■heep  to  the  number  often,  with  their  fleeces,  and  the  cloth  mannfkctured  from  them, 
one  cow,  two  swine,  and  a  few  neoesKary  artiulea  of  proTliioni  and  ftiriittnre,  as  well 
aa  wearing  apparel  and  bedding,  and  owned  by  a hooieholder,  and  the  necessary  toota 
of  a  mechanic  to  the  value  at  925,  from  diBtres*  for  rent,  ai  well  aa  from  ex«cntiaa. 
go,  certain  articles,  as  loo  me,  spinning  wheels,  stove*,  wool,  flax,  Ac,  to  20  Iba.  weight, 
loaned  or  f\irniihed  to  indigent  widows  and  femalei,  are  exempt  from  distress  aud  fram 
execntion.  New  York  Statnles,  April  IB,  IBM,  c.  141.  The  exemption  of  personal 
property  from  dislreis  for  rent  and  sale,  under  execution,  was  still  further  extended 
in  New  York,  in  1842.  Laws  of  N.  T.  less.dS,  c.  16T.  It  exempts  neceaaary  house- 
hold famitBre.and  working  tools,  and  a  team  owned  by  any  householder,  or  having  a 
family  tor  which  he  provides,  to  the  value  not  exceeding  f  ISO,  provided  the  exemp- 
tion be  not  applied  («  a  demand  on  execution  for  tlie  purchase-money  of  such 
articles,  in  the  esse  of  Quackenbuah  n.  Danki,  1  Denio,  128,  it  was  adjudged  tliat 
this  exemption  act  of  New  Tork  of  property  ft^m  distress  for  rent  aud  fnvn  axecu- 
tion,  so  far  a*  it  afiecied  the  TeiD«dy  oa  pa*t  cootnds,  was  void,  a*  impairing 
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*  After  the  distress  has  been  dalj  made,  if  the  gooda  be  *  480 
not  replevied  within  five  days  after  notice,  the  statute  of 
New  York  has  provided  that  the  goods  shall  be  forthwith  ap- 
praised, and  sold  at  public  vendue,  under  the  superintendence  of 

tlie  obligation  of  contnctt.  So,  wheD  a  mui  diet,  leftring  k  widow  uid  minor 
eliildren,  there  itiall  be  *  like  exemption ;  and  (o  any  aMignmeot,  ule.  or  pledge 
of  propertj  sa  exempted,  the  uooiideration  for  wliicli  wk3  intoxicating  llquon,  i* 
declared  to  be  void.  Bnt  things  annexed  to  the  freehold  for  tlie  pnrpoie  of  trade 
or  maoofactore,  and  not  flxed  into  the  wall  of  any  building,  so  u  to  be  eiMHtial 
to  it*  (uppcNTt,  and  grain,  gra«),  and  ruoii,  whether  growing  or  gathered  and  re- 
maining on  tbe  land,  may  be  diitrained.  On  the  other  hand,  personal  property 
depo«ited  with,  or  hired,  or  lent  to  the  tenant  with  the  consent  of  the  landlurd, 
cannot  be  distrained ;  nor  can  the  property  of  others,  wliiuh  accidentally  strayi  on 
tbe  premises,  or  it  deposited  with  the  tavern  keeper,  or  the  keeper  of  a  warehoiue. 
in  tbe  nsaal  conne  of  tlieir  buiineu,  or  depoiited  with  any  person  for  the  putpoce 
of  being  repaired  or  manufactured.  Ih.  !i.  602,  sec,  10,  14.  The  properly  of  boarders 
at  taverns  and  boarding  houses  is  also  exempt  in  New  York  from  distress  for  rent. 
Laws  of  New  York,  sess.  66,  c.  200.  Tlie  statute  laws  of  tbe  other  states,  no  doubt, 
exempt  from  attachment,  execution,  or  diitrees,  or  other  legal  process,  necessary 
articles,  requisite  to  keep  fomilies  Tt^m  (nffering.  incltiding  all  necessary  tools  of  a 
man'a  trade,  or  for  limited  agricultural  business.  6  Mast.  313 ;  4  Conn.  450 ;  2  Whar- 
ton, % :  AcU  of  Georgia,  December  22, 1822  and  1834 ;  Act  of  Maine,  1838,  c.  807 ; 
SUtntet  of  Tennessee,  cited  in  1  Humpli.  8»1,  3e2.  Ttie  statute  of  Alabama,  in  IS32, 
it  efueedingly  liberal  on  this  point.  It  exempts  from  all  legal  process  "  two  cowt  and 
calves,  600  lbs.  of  meat.  100  bushels  of  cam,  uU  6aali,  ■  pair  of  work  oxen,  nil  toolsnr 
implementi  of  trade,  20  head  of  hogs,"  &c.  The  itatute  law  of  Kentucky,  of  1828, 
exempts  from  eieouiion  against  a  housekeeper  with  a  family,  cms  work  bratt,  and  no 
more  of  tliat  Idnd  of  property ;  and  the  statute  of  Michigan  (1839}  exempts  from 
•xecntion  prirate  libraries,  not  exceeding  in  ralue,  in  the  whole,  $100.  The  statute 
law  of  Georgia,  of  December  11, 1841,  exempts  fhim  execution  founded  on  contracts 
in  faTor  of  heads  of  families,  taenty  acret  oflajid,  and  an  additional /m  acra  for  each 
child  of  defendant  under  flfleea  years  of  age,  provided  the  land  deriTesiti  chief  value 
from  its  adaptation  to  agricultural  pniposes.  If  the  defendant  owns  more  than  twenty 
acres,  be  is  to  procnre  twenty  acres  to  be  laid  oS,  so  as  to  inclnde  the  dwelling  house 
and  improiemenia  on  the  tract,  not  exceeding  in  value  (1200.  The  exemption  ia 
further  extended  to  one  horse  and  ten  head  of  hogs,  Ac  By  the  oonstliulion  of  Wis- 
consin, adopted  in  1846,  40  acres  of  land,  to  be  selected  by  the  husband,  or  the  hotne- 
ttead  of  a  fbmily  not  in  any  city  or  village,  and  not  exceeding  40  acres ;  or  city  or 
mlage  tots,  being  the  homestead  of  a  family,  and  not  exceeding  in  value  91000,  are 
■  Dot  to  be  subject  to  sale  on  execution  for  debts  subsequently  extracted,  thongh  sncb 
exemption  is  not  to  afftct  any  mechanic's  or  laborer's  lien,  nor  mortgage*  lawflilly 
obtained,  nor  ahall  such  property  be  alienated  by  tlie  husband  without  the  wile's 

By  the  Roman  law,  the  landlord's  lien  for  his  rent  of  a  farm  was  conflned  to 
the  produce  of  the  Beld.  Neither  cattle,  nor  implements  of  husbandry,  nor  fumi- 
tore,  were  iaclnded.  Bnt  the  rule  varied  ta  the  cose  of  honaea  rented,  and  the 
permanent  movabiet  witbln   the  bouM  were  liable  to  dittrea*  (or  rent.    Dig.  30L 
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a  sheriff  or  constable,  towards  satisfactioB  of  rent,  (a)  And  thia 
law  of  distress  is  liable  to  so  much  abuse  oo  the  part  of  the  land- 
lord, and  tenants  are  so  often  driven  to  desperate  expedients  to 
elude  the  promptitude  and  rapidity  of  the  recovery,  that  the  hnv 
has  been  obliged  to  hold  out  the  penalty  of  double  damages 
i^ainst  the  one  if  be  distrains  when  no  rent  is  due,  and  of  treble 
damages  gainst  the  other,  if  he  unlawfully  rescues  the  goods 
distrained.  (£)  If  the  tenant  holds  over,  the  posse^ioD  may  be 
recovered,  in  New  York,  by  the  landlord,  under  a  new  and  sum- 
mary course  of  proceeding,  (c)  The  proceeding  applies  to 
tenants  for  years,  and  from  year  to  year,  or  for  part  of  a  year,  or 
at  will,  or  at  sufferance,  and  to  the  assigns,  under  tenants  (a 
legal  representatives  of  such  tenant ;  and  it  applies  to  holding 
over  after  the  expiration  of  the  term  without  permission,  or  after 
default  in  the  payment  of  rent  pursuant  to  contract.  This  pro- 
vision was,  however,  qualified  subsequently  by  statute,  in  cases 
where  the  unexpired  term  of  the  lease  exceeds  five  years  at  the 
time  of  issuing  the  warrant ;  ((2)  and  it  gives  the  tenant,  or  hia 
representatives,  or  his  judgment  creditor,  or  mortgagee,  one  year 

after  possession  recovered  by  the  landlord,  to  redeem. 
*  481    But  in  the  case  of  a  tenancy  •  at  will,  or  by  sufferance, 

one  month's  previous  notice  in  writing  to  the  tenant  to 
remove  must  have  been  given ;  and  in  case  the  proceeding  be 
for  non-payment  of  rent,  there  must  have  been  a  previous 
demand  for  the  rent,  or  three  days'  notice  in  writing,  to  pay  or 
deliver  the  possession,  (a)  This  summary  remedy  for  non-pay- 
ment of  rent  applies  also  where  the  tenant  has  been  discharged 

(a)  N.  T.  Reviled  StatnWa,  IL  G04,  tec.  24, 26,  26;  ud  within  ten  day*  after  the 
■ale,  the  officer  muat  file,  in  the  office  of  Che  town  clerk,  the  oriicina]  •rurant  of  dis- 
treas,  and  the  original  affldaTit  of  the  landlord  or  hii  agent,     lb.  601,  tec.  9. 

{b)  N.  r.  Heriwd  Stalutea,  II.  604,  sec  28, 27.  Execnton  and  adminittrator*  bar*, 
a*  auch,  the  niaal  remedy  b;  diatresi  fiir  non-payment  of  renL    lb.  i.  747. 

(c)  Tb.  ii.  612,  lec.  28.  In  Connecticut,  tuounarj  procesi  to  obtain  posaeitioo  i« 
alto  given  In  favor  of  the  owner,  when  the  leuee  hold*  over.  Reviied  Statntei  of 
Connecticut,  1821,  p.  307.  There  ii  probabl;  a  (mnmary  remedy  to  obtain  poatCMioa 
at  agninit  a  tenee,  who  onght  to  quit,  given  by  icatute  in  the  atatet  generally.  Tba 
■tatute  of  1  and  2  Vict  c.  74,  also  gives  a  summary  remedy  where  the  tenant  tiolda 
over,  where  tliere  is  no  rent,  or  the  rent  does  not  exoe«d  £20  a  year. 

(<f )  Laws  of  N.  Y^  April  12,  1842,  c.  240. 

(d)  N.  T.  Revised  Statutes,  i.  746,  kc.  T,  8, 9,  Ii.  613.  lec.  28.  A  tnortgagor,  afKr 
forfeitare,  i»  not  (hat  kind  of  teoaot  who  can  be  dispossessed  in  Ihit  Bammary  way- 
Roach  r.  Cosine,  9  Wend.  227. 
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uoder  any  insolvent  act,  as  to  his  debts  or  person,  or  after 
the  estate  has  been  sold  under  an  execution  against  such 
person,  (i)  But  it  does  not  apply,  when  it  shall  appear  that 
satisfaction  for  the  rent  might  have  been  obtained  bj'  distress; 
and  the  vhole  provision  is  genei-al,  and  applies  to  every  part 
of  the  estate.  At  common  law,  diutrt^  could  only  be  made 
on  the  land  out  of  which  the  rent  issues ;  (c)  but  now,  by 
statute,  if  the  tenant  carries  away  hia  goods,  before  vr  after 
the  rent  becomes  due,  leaving  the  rent  unpaid,  the  goods  of 
such  tenant  are  not  only  liable  to  be  seized  wherever  found,  at 
any  time  within  thirty  days  after  the  rent  becomes  due,  though 
the  removal  may  have  been  at  any  time  within  six  mouths  pre- 
ceding, but  the  tenant  forfeits  double  the  value  of  the  goods 
if  the  removal  w%3  fraudulent.  (<2)  And  in  order  to  give 
further  and  effectual  *  security  to  the  rent  of  the  landlord,   *  482 

(()  N.  T.  Keriied  StalDlei,  ii.  G12,  sec.  28.  In  PenmylTania,  under  tbelr  ttatote*,  a 
tummBry  remedy  tor  reuovery  o!  pouculon  ia  given  to  the  landlord,  wIigd  tlie  tenanl 
remoTB*  without  leaTing  ^odi  lufflclent  lo  pay  three  montlii'  rent,  and  the  teaant 
TeFuBei  to  gire  scuuiitj  to  paj  it.  Frej'tag  b.  Andennn,  1  Ailimead,  OS ;  Black  v. 
Albenon,  ib.  127.  But  tlii»  remedy  does  not  deprive  the  landlord  <it  his  action  for  tlie 
mil,  though  he  may  have  lepouesEeil  himielC  of  the  premitei.  Rubiuum  ii.  WiUianu, 
ib.2S0. 

(c)  Thli  doctrine  wai  enforced  with  Ktest  itrictnesB  In  the  caae  of  Buazard  v. 
Capel  (6  B.  &  C.  Ill;  6  Bing.  160,  a.  o.  on  error),  where  it  wai  decided,  thata  barge 
attached  to  a  wharf  by  a  rope  could  not  be  dittrained  for  rent  by  the  leaser  of 
the  wbarf,  though  the  land  on  which  the  wliarf  atood  waa  demised ;  sad  the  uw  of 
the  iaad  in  the  river  Tliamea  oppoaite  the  wliarf,  between  high  and  low  water  mark, 
waa  demiied  a«  appurtenant  to  the  wharf,  but  n<(  ihe  land  iiidf  over  which  the  barge 
floated  when  It  waa  diatraloed.    See  aUo  Winalow  «.  Henry,  G  Hill  (N.  Y.).  481. 

(<j)  N.  r.  Reviaed  SUIute*,  ii.  502,  see.  16;  SOS,  see.  18,  IT.  Reynold*  v.  Shuler, 
e  Cowen,  S2S.  The  ilalute  of  Hew  York  goei  Airtlier  than  the  English  itatuie  nf  11 
GeoTgen.,ortheitalutenf  Pennsylvania  of  1TTS,  for  by  them  the  good*  muethaTe 
been  removed  afier  ihe  rent  waa  due,  to  authorize  the  landlord  to  diBirain  them,  [Dib- 
ble r.  Bowaier.  22  L.J.  h.s,  Q.  8-386;]  Grace  p.  Shively,  12  Sent.  *  B.  217.  The 
Pennsylvania  statutes  of  1772  and  of  182&(thelflit  being  a  supplement  t<i  the  other) 
require  the  removal  to  be  fraudulent.  Purfel  r.  Sands,  1  Aslim.  120.  The  law  in  . 
lioaiaiana  goea  beyond  Ihe  statute  in  New  York,  for  if  the  tenant  removes  hia  goods 
from  the  premises,  and  abandoui  them,  he  becomes  liable  at  once  for  the  rent  of  the 
wbole  term  (/uc  onif  (d  iaxiDi«  ifii«.  The  tenant  ia  considered  as  withholding  from  the 
landlord  the  plflge  he  bad  for  llie  rent,  but  execution  only  goes  for  Ihe  rent  actually 
payable,  and  to  tciia  qaotui  monthly  during  tlie  period  of  tlie  term.  The  doctrine  waa 
taken  from  the  Roman  law,  and  the  equity  of  it  recummended  It  strongly  Co  tha 
Lonisiana  court*.  Chriity  d.  Caaanave,  2  Martin  (h.  a.),  4G1 ;  Reynoldt  v.  Swain, 
18  La.  193.  In  Kentucky,  where  the  tenant  is  about  to  remove  his  effects,  sttacb- 
ment  for  rent  lie*  before  It  la  due,  U  tb«  rent  be  payable  in  money.  Poer  e.  Peeblea, 
1  B.  tStm.  L 
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where  the  rent  is  certain,  (jt)  the  statute  of  8  Anue,  c.  14, 
declared  (and  that  provision  has  been  veiy  generally  leenacted  in 
thLi  country),  that  no  goods  of  a  tenant,  or  of  any  other  person 
being  on  the  premises,  and  liable  to  distress,  can  be  taken  on  an 
execution  at  tlie  instance  of  a  creditor,  until  arrears  of  rent  due  at 
the  time,  and  not  exceeding  one  year,  be  previously  deducted,  (h) 
The  sheriff  must  have  notice  (and  either  wiitten  or  parol  ia  suffi- 
cient) of  tiie  landlord's  claim,  otherwise  he  is  not  bound  to  know 
who  the  landlord  is,  or  what  rent  is  in  aiTear.  (e)  The  one  year's 
rent  to  the  landlord,  in  case  of  execution  against  the  personal 
property  of  the  tenant,  refers  to  the  last  year's  rent ;  (d)  and  by 
the  Revised  Statutes  of  New  York,  if  the  tenant  denies  that  rent 
ia  due  as  claimed,  he  may  tender  a  bond  with  sureties  to  the 
officer  to  pay  all  rent  due,  not  exceeding  one  year's  rent.  The 
bond  is  to  be  executed  to  the  landlord,  and  delivered  to  him,  and 
for  his  u»e,  by  the  officer,  and  it  is  to  be  received  as  a  substitute 
for  his  lien  on  the  execution,  (e) 

This  power  of  the  landlord  does  not  extend  to  the  seizure  of 
goods,  as  a  distress  for  rent,  when  the  goods  have  been  sold 
hoTia  fide,  and  for  a  valuable  consideration,  either  by  the  tenant 

{a)  TUiIej  r.  Byle,  11  H.  &  W.  10. 

{b)  N.  T.  Reriaed  StatutM,  i.  746,  lec.  1!-1T ;  Knnell  v.  Doty.  4  Cowen,  GTfl ;  SUt- 
nte«  of  Virginia,  Kentucky,  &c.;  2  Dana  (Ky.),20S;  Purdon'i  Dig.  Penn.  778;  CRalL 
(La.)  886.  R.  S.  N.  JerMy,  1S4T.  tit.  4,  c  T,  hai  the  Engliih  lUtutei  and  r«medie«  on 
the  subject  of  landlorda  and  tenant*  condenaed.  Indeed,  the  alalnte  code  at  New 
Jeney  had  adhered  closely  to  the  rule*  ot  the  common  law  and  of  the  Engliih 
remedial  statute!,  and  farUuiately  bears  but  few  marki  uf  tlie  modem  preeumi^ooiu 
spirit  of  innovation. 

Thoufth  goods  be  seised  by  the  sherifl  ander  attachment  against  an  abacnnding 
debtor,  it  dnes  not  detrmct  from  the  Landlord'*  right  of  dbttCM.  Acker  v.  WltbereU, 
4  Hill  (N.  Y.),  112. 

[e)  Smith  0.  RDsiell,  3  Tannt.  400;  Alexander  r.  Hshoti,  11  Jolina.  IBS;  N.  T. 
Reriaed  Statutes,  i.  746,  see.  12, 18 ;  Waring  d.  Dewbeiry,  Sir.  97 ;  Burket  p.  Boude, 
8  Dana  (Ky.),  213;  Van  lUnsselaer  s.  Qoackenboss,  17  Wend.  84. 

^d)  Bradby  on  DfsireM,  118. 

{e)  N.  Y.  Rerlaed  Statutes,  1.  746,  sec.  12-17.  The  procesa  and  forms  oftbe 
summary  proceeding  In  New  Tork,  to  onat  the  tenant  wrongfully  holding  orer,  ara 
given  in  a  note  to  the  case  of  Nicholas  v.  Williams.  B  Cowen,  1.  If  the  tenant  tor 
life  or  year*,  or  any  otlier  penon  coming  In  under  or  hy  cotlasion  with  such  tenant, 
wilfully  hold*  after  demand  and  one  mouth's  notice  to  quit,  he  Is  chargeable  at  the 
rote  of  double  tbe  yearly  Talne  of  the  land,  and  the  spedal  damages  and  equity  can- 
not affon]  blm  any  relief.  N.  T.  Rerlsed  Statnlea,  i.  746,  tec  11.  Double  rent  is 
likewise  given  if  a  tenatit  gives  notice  of  his  intantion  to  quit,  and  does  not  remote 
pursuant  to  notice.    lb.  sec.  1(L 
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himself,  or  by  execution,  before  the  seizure  waa  mftdfl.  (/) 
But  a  mortgHge  of  the  goods  in  said  not  *  to  be  a  nale  *  488 
within  the  provision,  so  as  to  protect  them  from  distress,  (a) 
And  if  the  interest  of  the  tenant  in  the  term  has  ceased,  and  the 
tenancy  ended,  and  the  tenant,  with  bis  goods,  removed  from  the 
premises,  a  distress  for  rent  could  not  formerly  be  made,  though 
it  be  within  thirty  days  from  the  termination  of  the  tenancy.  (6) 
The  remedy  by  distress,  according  to  the  common  law,  assumed 
the  tenancy  to  continue,  and  ceased  with  it ;  (c)  but  by  a  provi^on 
in  the  statute  of  8  Anne,  (and  which  has  been  adopted  in  this 
country.)  (_d')  the  remedy  by  distress  is  extended  to  six  months 
after  the  termination  of  the  tenant's  lease,  whether  the  lease  be 
for  life,  for  years,  or  at  will.  It  was  made  necessary,  under  the 
statute,  that  the  landlord's  title  and  the  tenant's  possession  should 
equally  have  continued;  but  by  the  New  York  Revised  Statutes, 
it  i»  declared  generally  that  the  distreas  may  be  made  upon  any 
goods  remaining  or  removed,  in  the  same  manner,  within  the 
same  time,  and  under  the  same  provisions  and  restrictions,  as  if 
the  tenancy  had  not  ended,  (e)  The  distress  may  also  be  made, 
under  the  above  limitations,  for  all  the  arrears  of  rent  arising 

(/)  IT.  T.  Revtoed  Statntes,  li.  603,  lec.  16 ;  Neale  v.  ClutiM,  7  Hur.  ft  J.  872, 
■.p.;  Cnddock  r.  RlddleibBrger,  2  Dank  (Kj.),  209,  all.  xl 

(o)  Reynold!  v  Hbuter,  G  Oiwen,  823. 

(6)  Terboii  v.  Williiini.  6  Cowen,  407.  Goodi  of  a  mere  andtrtanmt,  irho  re- 
mimd  from  the  premiaei  before  any  rent  became  due.  are  not  liable  to  dlitreii.  It 
woDld  be  othenrlse  it  the  goodi  belonged  to  an  assignet  of  the  original  tenant.  Acker 
r.  Witber«ll,  t  Hitl  (N.  Y.),  112.  [See  Ragadate  i>.  Eitla,  8  Ktch.  429 ;]  [Whiting  v. 
Lake,  91  Peon.  St.  349.) 

(e)  Co.  Lttt.  47, 1 ;  Pennant's  Caie,  S  Co.  64 ;  Stanflll  o.  Hicke*.  I  Ld.  Raf  m.  SSOl 

(d)  K.  Y.  Reviaed  Suinlea,  ii.  600,  »ec.  1. 

(()  y  T.  Reviaed  Statutes,  ii.  600,  mc.  1 ;  tb  003,  tec.  16.  The  remed/  by  dit- 
treaa.  if  the  goodi  be  remoTed,  ta  conflned  to  thirt}'  dnyi  after  the  remoTal,  and  if 
KDiainlng  upon  the  demlied  premiaea,  to  fix  montha  fmm  the  determination  of  the 
laaae.  Buknp  r.  Valentine,  10  Wend.  5M.  The  New  York  itatntei  hare  likewiaa 
given  a  aummaiy  remedy  to  tbe  landlord,  with  tke  aid  of  a  tnagiitrHte,  in  caaea  where 
the  premiaea  are  deaerted,  and  the  rent  left  in  the  arrear.  N.  T.  Reviaed  Statntee, 
li.  619.  A  like  ■ninmary  remedy  to  obtain  poBsesaion,  wliere  there  are  not  gooda  oa 
the  premiaet  anfflcient  to  pay  the  reot,  is  given  by  itatuta  In  Pennaylvania,  in  18S0. 

xt  LamotU  »l  WisMr,  61  Md.  648 ;  well  b.  Marriiall,  SI  Tt.  67.    Nor  will  a 

Hadden  v.  Knickerbocker,  70  III.  07T ;  Fol-  aale  of  growing  crop*.    Bird  r.  Anderaon, 

mar  e.  Oopeland,  «  Ak.  5SS.    That  an  41 N  J.  L.  8U2.    The  Ifen  may  be  waived, 

atta^ioeirt  hy  a  creditor  of  the  tenant  bnt  a  clear  intent  to  that  effect  moat  be 

will  not  defeat  the  landlord'a  lien,  tee  ahown.     Atkina  d.  Bymet,  71   111.  8S6i 

AtUna  >.  Womddorf,  58  Iowa,  IfiO ;  Baa-  Fitkin  ■>.  Fletcher,  47  Iowa,  G.I 
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during  the  tenancy,  though  the  rent  of  several   yean  should 
happen  to  be  in  arrear.  (/)     And  in  Webber  v.  iSkearmaitt  (ff) 

(/)  Brailhwsite  d.  Cookser,  1  H.  BI.  466;  Ex  parU  Grove,  I  Atk.  lU;  Wrif^t  c. 
Williams, 6 Cowen.GOl;  BUkeit.De  IiesBeline.4  M'Con),49e;  Sherwood c. Phillips, 
13  Weod,  479.  The  English  rral  propertj  conimiiiion«n,  in  tlieir  report  in  1829, 
proposei]  that  no  person  slinuld  bring  nny  action,  or  distrain  for  any  arrears  of  rent, 
after  six  years  from  the  time  when  the  same  became  due.  This  proTJiion  vai  incor- 
porated into  the  statnle  nt  S  and  4  William  IV.  c  'Jl,  but  it  doea  not  apply  to  action* 
of  debt  for  rentnpaii  nn^  inda\t\ire  of  demite :  they  may  be  brought  in  snch  CMM  witliin 
twenty  yeara,  or  irhen  there  ii  >  written  admission  tliai  the  rent  is  due.  It  was  held, 
tn  Bt.  Mary's  Chiircli  c.  Miles,  1  Wharton,  '^B,  that  mere  lapse  of  time,  witiiout  de- 
mand of  pnyment,  was  no  evidence  by  presumption  that  the  t/mmd  rait  (which  the 
c«*e  says  is  favored  in  law),  foundeil  on  deed,  lias  been  released  or  extinguished, 
though  it  may  raise  a  presumption  that  the  arrwrt  have  been  paid. 

There  ii  a  variety  of  opinion  in  the  booka  as  to  the  recovery  of  Interest  upon  rent 
in  arrear.  In  coeenant  for  rent  payable  in  money,  interest  has  been  allowed.  Clark 
V.  Barlow,  4  Johns.  188  ;  Obermyer  n.  Nichols,  0  Binney,  169  ;  4  M'Cord.  6S,  a.  p. ; 
[livingslon  d.  Miller,  11  N.  Y.  SO;  Bumham  u.  Best,  10  B.  Mon.  22T.J  So,  In  debt 
fbrrent.  Dennison  r,  Lee,  6  Gill  &  J.  888.  On  the  contrary,  in  Cooker.  Wise,  S  Hen. 
A  Hunf.  4S3-£iOI,  interest  waa  held  nut  to  be  recoverable  by  way  of  damages  in  debt 
fur  rent,  for  the  party  had  liii  remedy  by  itistress.  Not  reooverable  in  suit  in  Louis- 
iana, but  from  tlie  judicial  demand.  Perret  n.  Dnpre,  19  La.  341.  But  all  the  caaea 
agree  that,  under  the  remedy  by  ditirtu,  the  rent  only,  and  not  interest  by  way  of 
damages, it  recoverable.  Braithwaiter.  Cooksey,  1  H.B1.40S:  Lansing d. Rattoooe, 
6  Johns.  43 ;  Dennlsoo  e.  Lee,  8  0111  &  J.  383 ;  Sherry  b.  Preston,  2  Chittf ,  246 ; 
Vechte  V.  Brownell,  B  Paige,  212.  All  the  statute  provinions  relative  to  the  remedy 
by  distress  assume  this  principle.  It  is  also  a^udged  that  the  remedy  by.distreaa 
exists  only  in  caaes  where  the  rent  is,  by  the  agreement  of  the  parlies,  made  fertota, 
either  in  money  or  services,  or  can  be  reduced  to  a  certainty.  Valentine  d.  Jackaon, 
9  Wend.  802.  The  N.  Y.  Revised  Statulea,  i.  747,  tec  18,  pve*  the  remed/  by  dia- 
treas,  when  any-  "certain  services  or  certain  rent."  reserved  out  of  land,  ia  due. 
They  allow  the  owner  of  a  wharf  in  the  city  of  New  York  to  diatrain  for  iHutrfi^ 
any  goods  and  chattels  on  board  of  any  vessel  which  has  need  the  wharf,  thoagta  the 
vessel  had  removed  from  the  wharf  to  another  part  of  the  city.  See  New  Totk 
Revised  Statutes  (ed.  1813),  it  sec.  212.  217. 

Whenever  goods  are  wrongfully  distrained,  the  owner  may  recover  them  hy  an 
action  of  replevin.  This  action  of  replevin  ties  alio  in  otiier  cases,  where  goods  have 
been  tortioasly  taken  or  detained.  Pangburn  v.  Patridge,  7  Johns.  140.  See  also 
6  Binney,  2j  16  Serg.  ft  R  300;  Baker  v.  Fales,  IQ  Haia.  147 :  Peaae  c.  SimpMm, 
S  Fairf  261;  Seaver  d.  Dingley.  4  Greent.  UK;  12  Wend.  32;  14  Johns.  84;  15 id. 
402 ;  19  id.  31 ;  20  id.  4A7 ;  1  Wend.  109,  to  the  same  point.  In  Seaman  s.  Baker  fr 
HcWhister,  in  the  Supreme  CotiK  of  Nova  Scotia,  in  July,  lSi&,  replevin  was  sna- 
tained  after  a  learned  discussion,  in  the  caie  of  treapasa  npon  land  for  stones  tortiooaly 
taken  from  a  quarry  and  worked  into  grindatones.  It  was  formerly  the  understand- 
ing and  practice  in  tlte  English  courts  and  books,  that  replevin  was  the  remedj 
applied  only  to  a  wrongful  distress  (br  rent,  but  it  haa  lately  been  coDaider«d  as 
apidlcable  to  any  wrongful  detention  of  chattel*.  Ilore  o.  Wilkinaoo,  2  Stark.  2SS; 
1  cutty,  Geik  Pr.  811.    [See  Mennie  ».  Blake,  «  El  ft  BL  842;  HaUw  w.  LMtber, 
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it  was  held,  that  if  the  tenant  remain  in  the  occupation  of  the 
premises  foi-  several  successive  year»,  under  distinct  demises  from 
year  to  year,  from  the  same  landlord,  the  whole  period  is  to  be 
regarded  as  one  term  for  the  purpose  of  continuing  the  right  of 
distress. 

•But  the  object  of  this  work  will  not  permit  me  to  '484 
descend  into  greater  detail,  and  I  am  obliged  to  he  con- 
fined to  a  general  view  of  the  law  on  the  subject  of  rent,  and  the 
remedy  to  recover  it.  The  contract  for  rent,  and  the  remedy, 
are  in  constant  use  and  application  ;  and  in  the  cities  and  lai^e 
towns  there  are  few  branches  of  the  law  that  affect  more  sensibly 
the  interests  of  every  class  of  the  people,  (a)     The  law  may  be 

1  Gl.  ft  Bl.  619.]  Thii  li  now  the  preval^t  American  doctrine.  Baron  Parke  uid. 
In  0«OTge  n.  Chambera,  11  H.  t  W.  U9,  and  the  other  Judges  ngrecd,  that  replevin 
wtt  ■  remedy  at  common  law  in  all  cawa  where  good*  an  improperly  taken,  though 
not  in  a  caie  of  gnodi  taken  in  eiecutiDn  nnder  a  court  ot  regular  jurisdfclion,  and 
onl;  where  it  hai  no  jiiriadiction.  Revis^  Code  of  Indiana,  ed.  1838,  p.  470;  2  Btackf. 
174.  176,  note  3;  Statute  of  Ohio,  1831.  The  N.  Y.  Reviaed  Statutei,  ii.  622,  hare 
alto  granted  the  writ  of  replevin  wlienever  gooda  have  been  wrongfully  taken,  or  are 
wroDgfnllr  detained.  But  the  statute  providea  that  repelvin  ahall  not  lie  for  gooda 
taken  bj  warrant  for  an;  tax,  aaaeiament,  or  One,  nor  for  goods  seized  on  ozecntion 
or  attachment,  unless  the^r  he  goods  exempted  bj  law  fh>m  auch  process,  nor  unleM 
the  part;  hath  a  right  at  tlie  time  to  reduce  the  gooda  into  hia  poaseaaloD. 

'bl  Indiana,  b}'  statute  18S1,  replevin  Ilea  for  gooda  nnlawftillj'  detained,  though 
they  may  have  been  lawfully  taken.  2  Blackf.  176,  note  S ;  418,  note.  So,  the  wHt 
liea  iu  Michignn,  Dlinoia,  Miaaouri,  Delaware,  and  Arkansna,  for  gacda  wrongfully 
taken  or  detained.  Territorial  Act  of  Michigan,  April  4.  18-^;  Kevised  Laws  of 
Ulinoia,  ed.  1888,  p.  608 :  Skinner  b.  Slouse,  4  Mo.  93;  Rerised  Slaiatet  of  Arkansas, 
669;  8  Harr.  (Del.)  US.  The  decisions  in  Haaaachusetta  and  Maine,  that  replevin 
will  lie  for  goods  aniawfaliy  detained,  though  not  preceded  by  a  tortioas  taking,  were 
Ibunded  upon  the  statutes  of  17S9  and  1821.  In  ITew  Jersey,  tite  statute  regulating 
the  action  of  replevin  liea  for  good*  taitn  and  wraiy/alljf  dtlaiiitd,  and  it  is  a  doee 
adoption  of  the  English  atatnte  law  on  the  subject.  Elmer's  Di;.  460.  When  it  la 
said  in  the  Irauka  that  replevin  will  not  lie  for  goods  taken  In  ezrcalion,  the  rule  is  to 
be  taken  to  be  limited  to  cases  in  which  the  writ  of  replevin  Is  sued  otit  by  the  defend- 
ant in  the  execution.  The  taking  of  the  good*  of  a  itninger  U  a  trespasa.  and  replevin 
liea,  as  the  cases  above  cited  show,  when  goods  are  tnrtionsly  taken,  and  therefore 
goods  taken  In  execution  may  he  replevied  by  a  stranger  to  it.    Wiunard  i>.  Foster, 

2  Lotw.  IIQI  ;  Rooke's  Case,  6  Co.  99 ;  Flatt,  J.,  in  Clark  v.  Skinner.  20  Johns.  407 ; 
Dunham  v.  Wyckoff,  8  Wend.  280 ;  Lonlsville  £  P.  Company  t>.  Holbom,  2  Blackf. 
267 ;  Brewer  n.  Cartis,  3  Fairf .  61 ;  American  Jurist,  n.  23.  art  4,  where  tlila  point  Is 
riaborately  and  ably  discussed.  In  Virginia,  by  atntate,  in  1623,  the  wi^t  of  replevin 
Is  ooDlIned  to  the  cases  of  distress  for  rent  1  Rob.  Pr.  406.  This  it  also  the  case  in 
HIssiatfppl.    Wheelock  v.  Coizena,  6  Howard  (Miss.).  279. 

(a)  The  modern  regnlationa  on  the  subject  of  distress  f<ir  rent  are  fnnnded  on  the 
atatDtRs  of  2  W.  ft  M.  C.G;  8  Anne,  c.  14:  4  Geo.  IT.  c.  28;  11  Geo.  II.  c  19;  and 
thowstatntMhavebeenrefnacted,  with  some  improveinenU.  in  New  York,  uid  doubt- 
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deemed  rather  prompt  and  strict  with  respect  to  the  interests  of 
the  landlord,  but  I  sua  inclined  to  think  it  is  a  necessary  proTision, 
and  one  dictated  b;  sound  policy.  It  is  beat  for  the  tenant  that 
he  should  ft;el  the  constant  necessity  of  early  and  punctual  per- 
formance of  his  contract.     It  stimulates  to  industry,  economy, 

temperance,  and  wakeful  vigilance ;  and  it  would  tend  to 
•486    check  the  growth  and  prosperity  *ot  our  cities,  if  the  law 

did  not  afford  the  landlords  a  speedy  and  efifectual  ttecniity 
for  tiieir  rents,  ^^ainst  the  negligence,  extravagance,  and  frauds 
of  tenants.  It  is  that  security  which  encourages  moneyed  men 
to  employ  their  capital  in  useful  and  elegant  improvements.  If 
they  were  driven  in  every  case  to  the  slow  process  of  a  suit  at 
law  for  their  rent,  it  would  lead  to  vexatious  and  countless 
lawsuits,  and  be,  in  many  respects,  detrimental  to  the  pablio 
welfare. 

bw  form  tba  buu  of  OUT  ADiericu  Imw  OD  the  (object  of  •Uitrew  for  rent,  In  all  tboM 
•taUi  where  tlint  reniedf  prenila.  The  itatnte  of  11  Geo.  II.  c.  1ft,  leenw  to  bsTe 
been,  for  iMbmce,  yery  itrictlj  ulopted  wid  (oUoved  Id  PeniujlTaiiia  kod  UujUad, 
la  Serg.  &  E.  21B;  7  Hut.  «  J.  872,  STS. 
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LECTURE   LIII. 

OF  THE  BISTORT  OF  THE  LA.?  OP  TENUBB. 

Tbkcbe  ia  inseparable  from  the  idea  of  property  in  land,  accord- 
iDg  to  the  theory  of  the  English  law.  All  the  land  in  England  U 
held  mediately  or  imtnediately  of  the  king.  There  are  no  lands  to 
whieh  the  terra  "  tenure  "  does  not  strictly  apply,  nor  any  proprie- 
tors of  land,  except  the  king,  who  are  not  legally  tenants.  To  ex- 
press the  highest  possible  interest  that  a  subject  can  have  in  land, 
the  English  law  uses  the  terms  "fee-simple,"  or  a  "  tenancy  in 
fee,"  and  supposes  that  some  other  pei«on  retains  the  absolute 
and  ultimate  right.  The  king  is,  by  fiction  of  law,  the  great  lord 
paramount,  and  supreme  proprietor  of  all  the  lands  in  the  king- 
dom, and  for  which  he  is  not  bound  by  services  to  any  superior. 
Prsdinm  domini  regis  est  directum  dominium,  cnjus  nuUua  author 
est  nisi  Dens,  (tx)  So  thoroughly  does  this  notion  of  tenure  per- 
vade the  common-law  doctrine  of  real  property,  that  the  king 
cannot  grant  land  to  which  the  reservation  of  tenure  is  not  an- 
nexed, though  he  should  even  declare,  in  express  words,  the  grant 
be  abaque  aliquo  tnde  reddendo,  (i)  Sir  Henry  Spelman  (c)  de- 
fines  a  feud  to  be  unu  fruetua  rei  immobilis  tub  eonditione  fidei  ; 
vel  jut  vtendi  pr<Edio  alieno.  The  vassal  took  the  proSts, 
but  the  property  •  of  the  soil  remained  in  the  lord,  and  the  *  488 
teigniory  of  the  lord  and  the  vassal's  feud  made,  together, 
esith  Spelman,  that  "absolute  estate  of  inheritance,  which  the 
feudists,  in  time  of  old,  called  allodium." 

This  idea  of  tenure  pervades,  to  a  considerable  d^ree,  the  law 
of  real  property  in  this  country.    The  title  to  land  is  essentially 

(a)  Co.  Litt.  I.  b.  65,  a;  2  Bl.  Comm.  106. 

{h)  Bro.UL  Teourea, S, GS;  S  Co.  a,  b;  0  Co.  123,  •;  Wright  on  TeniUM,  1ST, 
138. 

(e)  TruIlM  (d  F«ndi  tnd  Teoan*  b/  Enisht  Serrice,  c  1 ;  OIoHMinm  Vow 
Feodum. 
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allodial,  and  every  tenant  in  fee-simple  has  an  absolute  and  perfect 
title,  yet,  in  technical  language,  bis  estate  is  called  an  eiitate  in 
fee-simple,  and  the  tenure  free  and  common  socage.  I  presume 
this  technical  language  is  very  generally  interwoven  with  the 
municipal  jurisprudence  of  the  several  states,  even  though  not  a 
vestige  of  feudal  tenure  may  remain.  In  many  of  the  states  there 
wevB  never  any  marhs  of  feudal  tenure,  and  in  all  of  them  the 
owDeiship  of  land  is  essentially  free  and  independent.  By  the 
siatute  of  New  York,  of  the  20th  February,  17S7,  (a)  entitled  An 
Act  concerning  Tenures,  the  legislature  recnacted  the  statute  of 
12  Car.  11.  c.  24,  abolishing  the  military  tenures,  and  turning  all 
Morts  of  tenures  into  free  and  common  socage.  Under  that  statute, 
all  estates  of  inheritance  at  common  law  were  held  by  the  tenure 
of  free  and  common  socage  ;  but  all  lands  held  under  grant  of  the 
people  of  the  state  (and  which  included,  of  course,  all  the  lands  in  - 
the  western  and  northern  parts  of  the  state  which  have  been 
granted  and  settled  since  the  Revolution)  were  declared  to  be 
allodial  and  not  feudal,  and  to  be  owned  in  free  and  pure  allo- 
dium. (6)  The  New  York  Revised  Statutes,  which  took  effect  on 
the  first  day  of  January,  1830,  went  the  entire  length  of  abolish- 
ing the  existing  theory  of  feudal  tenures  of  every  description, 
with  all  their  incidents,  and  declaring  all  lands  within  the  state 
to  be  allodial,  and  that  the  entire  and  absolute  property  was 
vested  in  the  owners,  according  to  the  nature  of  their  re»T)ective 
estates,  Bubject  only  to  the  liability  to  escheat,  (c)  But 
•  489  thoi^h  the  distinction,  •  in  this  country,  between  feudal 
and  allodial  estates,  either  does  not  exist  at  all,  or  has 
become  merely  nominal,  it  will  be  impossible  for  the  student  to 
understand  clearly  and  accurately  the  doctrine  of  real  property, 
and  the  learning  which  illustrates  it,  vritbout  bestowing  some 
attention  to  the  history  and  character  of  feudal  tenures. 

1.  Of  the  Oiigln  and  EBtablUhmsnt  of  Paadal  Annraa  on  th«  Cm- 
tinent  of  Buropa.  —  Some  writera  have  supposed  that  the  sources 
of  feuds  were  not  confined  to  the  northern  Gothic  nations 
who  overturned  the  western  empire  of  the  Romans ;  and   that 

(a)  Lawt  of  New  Tork,  uh.  10,  c.  S6. 

(&)  Thii  <B  precisely  the  lUCule  law  of  New  Jenej.    SlmM'B  Dig.  8S. 

(e)  New  York  Revised  Stktslec,  L  718,  lec.  3.  En  Mkr^land,  it  li  dedaivd  that 
land*  became  in  effect  allodial  after  the  ReTolution,  subject  to  no  teanre,  nor  to  anj 
of  the  aerrioes  incident  therrto.  Mattbewi  v.  Ward,  10  GUI  &  J.  US.  [Sec  461, 
n.  1,  (6).] 
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ftD  inntge  of  feudiil  policy  had  been  ducorered  id  almost  every 
age  and  quarter  of  the  globe,  (a)  But  the  reBemblanoea 
vhich  have  been  SQ^ested  are  too  loosely  stated,  and  are  too 
fitiot  and  remote  to  afford  any  solid  ground  for  comparison. 
The  institutions  vhich  seem  to  have  been  most  congenial  to  the 
feudal  system  were  to  be  found  in  the  Roman  policy.  The 
relation  of  patron  and  client  resembled,  in  some  respects, 
the  •  feudal  lord  and  vassal ;  and  Niebuhr,  in  his  His-  •  490 
tory  of  Rome,  (a)  declares  that  relation  to  have  heen 
the  feudal  system  in  its  noblest  form.  (6)  The  grants  of  forfeited 
lands,  by  the  Roman  conquerors  to  their  veteran  soldiers,  as  a 
recompense  for  past  service,  and  more  especially  the  grants  of  the 
Emperor  Alexander  Severns,  and  in  the  time  of  GoQstantine,  on 
the  condition  of  rendering  future  military  service,  afford  the  moat 
plansible  argument  for  deducing  the  feudal  customs  and  tenures 
from  the  Roman  law.  There  were,  however,  strong  and  essential 
marks  of  difference  between  the  two  systems.     The  coonectioa 

(a)  Voet,  in  his  DlgreBuo  de  Feudii,  lec  I.  knd  Hr  HargraTe.  in  note  1  to  lib.  % 
Co.  UtL,  have  referred  to  t)ie  Rereral  anthon  bj  whom  this  oplniun  hu  been  ad- 
ranced,  and  liao  hj  wbom  it  haa  been  refuted.  I  woald  f  urtlier  add  that  tlie  feudal 
policy  ii  declared,  bj  Dr.  RobertMin,  to  hare  exbted  in  it«  moat  rigid  form  among 
tbe  ant^ent  Hextcana :  and  the  goTemmcnt  of  tlie  Burman  empire  is  «aid  to  exhibit, 
at  thii  day,  a  faithtal  pictare  of  Europe  during  Hie  Teudal  age».  The  tatne  reiem- 
blancei  have  been  traced  among  tbe  Mahraltas,  and  the  Rajpoota  in  Hindoatan,  and 
aUo  in  the  ulaad  of  Ceylon.  Rubertaon  a  History  of  America,  b.  T,  ii.  260 ;  CoL 
Sjmei'a  BmbaMytoAra.  li.  S56;  Aaiatic  Annual  Regiiterror  1799,  tit.  Miaceltaneous 
Tracta,  110  Col.  Tod'e  Annalg  of  Rnjpootana,  reTiewed  in  Edinburgh  ReTJeir  n  103. 
Mr.  Preacott,  in  hla  Hiatory  of  the  Conquest  of  Mexico,  i.  2&-28.  recognizes  sereral 
feature*  of  the  feadal  ayitetn  in  the  Aztec  monarchy.  The  cotintry  was  occupied 
by  nnmerou*  powerful  chieftains,  who  lived  like  independent  princes  on  their  do- 
mains, and  held  them  from  the  monarch,  under  various  teuures.  Some  of  then) 
were  entailed  on  the  eldest  male  issue,  and  moat  of  them  were  burdened  with  tha 
obligation  of  military  service.  Niebuhr  says,  the  feudal  system  was  obstinately 
preaerved  among  the  itates  or  cities  of  the  Etnigcans,  prior  to  the  dominion  of  the 
Komans.  Tho  governments  were  rigid  ariatooracies,  with  kings  elected  for  life,  and 
tiie  laboring  classes  were  serf*.  Hiatory  of  Rone,  I.  90, 101.  Gibbon  discovered  in 
the  govemments  of  the  ancient  Parthian  and  Fenhui  empires,  the  etaeuce  of  the 
lendal  aystem,  in  grants,  by  the  king,  to  the  noblea,  of  laoda  and  hotues,  on  coadl- 
thm  of  service  in  war.    Gibbon's  Hiatory,  1. 329,  84a 

[a)  Vol.  I.  09. 

(&)  Ifr.  Spence,  In  Ms  Equitable  Jni^sdictiou,  I.  2S-«0,  conalders  the  feudal  reU- 
Hon  of  lord  and  vassal  mnch  more  congenial  with  the  aristocratic  principle  that  pr» 
T^ed  in  the  relation  of  patron  and  client,  and  patron  and  freedman,  in  the  Roman 
4wninioii,  than  with  the  free  condition  of  the  ancient  OermaDS,  lie  has  examined, 
with  much  nsearch  and  minnte  erudition,  the  usages  and  fnatilntiona  of  the  An^ 
Suom.    Port  1.  b.  1,  c.  1-IS. 
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between  the  patron  and  client  was  civil,  and  not  military,  and 
the  Roman  estates  and  military  grants  were  stable,  and  of  tbe 
nntui-e  of  allodial  property.  The  leading  points  of  difference 
between  the  Roman  and  feudal  jumprudence,  in  relation  to  land, 
have  been  abundantly  ahown,  by  the  most  able  and  the  most 
learned  of  the  modern  legal  antiquaries,  (c) 

(f)  Hargntve'gnoM  1  tollbL'2,Co.  Utl.;  Butler't  note  77  to  Iib.3,Co.  litLj  Sol- 
liTan'i  TreatUe  od  tiie  Feadkl  Law,  lecl.  3.  Mr.  Spence,  in  hU  worfc  entitled  An 
Inquiry  into  the  Origin  of  tlie  Laws  and  Political  InttitnCioai  of  Modem  Europe, 
London,  18'20,  pp.  5,  32,  &c.,  Iibs  eiamiiwd  the  Roman  policy  oa  thii  lubjec^  and 
•tndied  the  Roman  lavi,  and  partlcularl;  the  Theodotian  code,  with  the  utmost  at- 
tention, lie  had  drawn  from  thai  copioua  source  of  legal  anliquitiei  a  body  of  fact* 
to  tuitato  and  IJIuitrate  llie  tlieory,  that  the  barbarians  adopted  in  a  great  de][Tee 
the  laws  and  inetltutions  of  tbe  Romans,  as  thej  found  them  in  the  provinces  which 
thpf  inr&ded  and  subdued.  His  conclusion  would  apply  better  to  France  than  to 
any  utiier  part  of  Europe.  In  Spain,  it  is  said,  that  the  early  Spanish  InwgiTer*  dis- 
liked the  Itomaii  laws,  and  drove  (hem  from  their  tribunals.  The  Visigoths  pro- 
liibiled  the  use  of  them.  8ee  Institutes  of  the  Civil  Law  of  Spain,  by  As«o  and 
Manuel,  Pref.  A  liietorian  more  learned,  eren  in  tlie  antiquities  of  Spain,  Ihaa 
probably  either  of  those  Spanish  doctors,  admits  that  the  Visigoths  of  Spain  indulgt^ 
iheir  subjet-'Es  at  first  with  the  enjoyment  of  the  Roman  law,  but  at  length  they  coni- 
posed  a  code  of  civil  and  criminal  jurisprudence,  wliich  superseded  those  foreign 
Institutions.  Gibbon's  Hiiiory  of  ilie  Roman  Empire,  vi,  378.  Tlic  Gothio  King  of 
Spftln.  Recesvinto,  prohibited  the  use  of  the  Roman  law  in  the  courts,  and  the  Visi- 
gothic  code  (of  which  tbe  Fuero  Juzgo  was  a  Spaniah  translation)  was  the  dvil  and 
crimiiuil  stacuie  law  of  Spain  during  tlie  Gothic  ages,  and  prior  lo  the  Parlidas ;  and 
the  civil  pari  of  that  code  contained  strong  marks  of  the  biSnence  of  (lie  Roman 
law  infused  Into  it  by  the  Spanish  clergy.  See  Edinburgh  HcvIaw,  xix\.  art  5,  an 
the  Gothic  taws  of  Spain,  in  which  the  subject  Is  handled  with  profound  lemming. 

On  the  other  hand,  the  Theodoeian  code,  and  the  books  of  the  jnrisconsults  au- 
thorized by  that  code,  were  Ihe  law  of  Gaul,  when  it  was  ciinquered  by  the  VLst^ths, 
Rurgundians.  and  Franks ;  and  (liow  laws  continued  to  be  almost  nniversally  al»- 
served  under  the  kings  of  the  first  race,  and  the  Breviarium  contributed  to  preserve 
the  knowledge  and  use  of  the  Roman  law  among  the  West  Golhs.  But  eventually 
the  use  of  the  Roman  Iaw  was  interdicted  in  the  West  Gothic  empire.  Tlie  Emperut 
Charlemagne,  in  the  year  788, caused  the  Theodosian  code  to  be  transcribed  from  the 
abridgment  of  it  in  the  edition  of  Alaric,  King  of  the  Visigoths;  and  that  abridg- 
ment of  the  code,  which  is  sometimes  called  the  Anlan  Breviary,  or  the  Lex  Romana 
of  the  Visigoths,  waa  the  only  one  from  which  a  knowledge  of  the  civil  law  waa 
gained  by  the  Jurists  of  Gaul,  prior  to  the  recovery  of  the  PnndecU.  Hisloiic  du 
Droit  FranpOs,  par  TAbbfi  Fleury,  e.  6.  11.  The  Breviarium  Aniani,  so  called  »fl« 
Antan.  the  first  minister  of  Alaric,  wm  published  at  the  beginning  of  the  sixth  ten- 
tury,  by  order  of  Alaric,  and  it  wu  compiled  essentially  from  the  Theodosian  code, 
and  partly  from  tbe  codes  of  Gregoritu  and  Hermogenes,  and  the  wntingi  of  Roman 
Jnriscontnlts ;  and  it  w*«,  in  its  turn,  superseded  by  tbe  more  popular  and  vigorous 
doctrines  of  the  feudal  system.  Its  poverty  ii  incredible,  aays  Savigny,  when  viewed 
Id  connection  with  the  rich  materials  from  which  it  was  formed.  Tliere  is  no  doubt 
that  villanage,  or  the  servitude  of  the  glebe,  existed  In  the  Roman  provinces  befura 
tbe  QermoQ  conquests.     Thii  appean  from  the  contents  of  the  Code  de  Agrlcolia,  «t 
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*  The  better  end  the  prevailiiig  opinion  [is],  that  the  *491 
origin  of  the  feudal  eystem  is  essentially  to  be  attributed  to 
the  uorthera  *  Gothic  conquerors  of  the  Roman  empire.  It  *  492 
was  pait  of  their  military  policy,  and  devised  hy  diem  as 
the  most  effectual  means  to  secure  their  conquests.  It  was  the 
law  of  military  occupation,  and  the  great  purpose  of  the  tenure 
was  defence.  The  chieftain,  as  head  or  representative  of  his 
nation,  allotted  portions  of  the  conquered  lands,  in  parceln,  to 
Cencllis,  et  Colonit.  Code,  lib.  2,  tit.  47 ;  and  Monteiquieu  hu  justly  and  saga- 
cionrlf  Inferred,  eTen  from  the  law*  of  the  Burgundiana,  that  predial  Bervilude  ei- 
lated  in  Gaul  bofore  it  wai  Invaded  by  tboae  barbarian*.  Eiprit  dei  Lo\x,  Mr,  30, 
G.  10.  But  this  hamble  tervlce  bore  no  resembtant^  to  grants  bj  militar}'  chiefs  to 
their  treebom  loldiera  and  companions,  on  condition  of  rendering  future  military 
■ervice.  H.  Savigny,  in  his  History  of  tlie  Roman  Law  during  the  Middle  Agea, 
vot.  i.  (Irsnalated  from  the  German  by  E.  Calhcart),  contends,  from  a  full  exaniina- 
tion  of  ori^nal  documents,  that  the  Komsn  law  was  kept  np  after  the  Genniul  COD- 
que«ts,  by  the  aid  of  Roman  judges,  and  tliat  the  former  inhabitants  in  the  provincM 
continued  in  tbe  poaseuion  of  their  personal  freedom  and  property  to  a  considerable 
<legree.  It  was  the  pnliey  of  the  Teutonic  conquerors  to  govern  their  Roman  sub- 
jects by  the  Roman  law.  They  preserved  their  separate  manners  and  laws,  and 
there  arose  a  lyitem  of  pa-ional  rtghu  and  laiot.  The  Roman  and  his  German  cod- 
qaeror  resided  in  the  same  city  or  place,  eat'h  under  his  own  laws.  It  often  hap- 
pened, said  Bishop  Agobard,  in  hU  letter  to  Louie  le  D^bonnaire,  that  five  men,  each 
under  a  different  taw,  might  be  found  walking  or  sitting  together.  At  first,  only  two 
laws  were  adnfitled;  the  law  of  tlie  victors,  which  was  properly  a  tetrltorlal  law, 
and  the  taw  of  the  vanquished  provincials,  which  was  personal.  In  process  of  tima 
the  laws  of  other  Qerman  races  conquered  by  the  Franks  were  acknowledged  along 
with  the  laws  of  the  victor  and  of  the  vanquished  Romans.  In  the  Burgundiau  col- 
lection of  laws,  it  was  declared,  that  later  Benanot  Roaanii  leffibat  pracipimva  jwlkari. 
lb.  i.  100,  103.  With  the  Burgondians,  the  Roman  lands  were  divided  between  tiie 
Burgnndiani  and  Romans.  The  former  took  half  of  the  house,  and  two  thirds  of  the 
cultivated  lands,  and  one  third  of  the  bondsmen.  The  West  Goths  also  deprived 
the  Romans,  by  allotment  or  partition,  of  two  thirds  of  their  lands.  lb.  2T9,  283. 
In  Italy,  the  East  Goths,  under  Odoacer,  took  one  tlilrd  of  the  land.  lb.  316,  SM. 
Hr,  Finlay,  in  hit  interesting  History  of  Greece  under  the  Romans,  London,  1844, 
says,  that  tlie  Ottrogotha,  after  the  conquest  of  Italy,  allowed  the  Romans  to  retain 
two  thirds  of  their  landed  estates,  and  all  their  movable  property.  The  government 
of  TheodoHc  wa«  Impartial  and  wise,  and  Italy  was  still  a  Roman  land,  and  the 
Romans  formed  a  large  majority  of  the  middling  classes.  The  senate  of  Rome, 
tlie  municipal  councils  of  tiie  cither  cities,  and  the  old  courts  of  law,  and  in  short 
the  civil  laws  and  institutions,  existed  unchanged.  Finlay'a  Hist.  p.  291.  But  the 
Lombards,  wlio  succeeded  to  the  Greek  dominion  in  Italy,  took  only  one  third  of  the 
produa  of  the  Ruiiinn  estates,  and  the  Romans  were  apportioned  among  the  Lom- 
bards as  their  hoipita,  or  guests,  and  were  chargeable  with  the  above  tribute. 
H.  Savigny  in^ts,  that  the  Roman  civil  Institutions  in  the  provincial  cities  were 
generously  allowed  by  tbe  Burgundians,  West  Goths,  Franks,  and  Lombards  to  be 
retained  by  the  Tanqulsbed.  lb.  387-434.  In  like  manner,  after  tbe  conquest  of 
Lombardy  by  Charlemagne,  it  was  left  to  the  Inhabitants  to  choose  whetlier  they 
would  be  Judged  by  iheir  own,  the  Roman,  or  the  French  law. 
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hia  principal  followers,  and  they,  in  their  turn,  gave  BmsUer  par- 
cels to  tlieir  subtenants  or  vaesals,  and  all  were  granted  under 
the  same  condition  of  fealty  and  military  service,  (a)  The  rudi- 
ments of  the  feudal  law  have  been  supposed,  by  many  modem 
feudists,  to  have  existed  in  the  usf^ea  of  the  ancient  Germans, 
as  they  were  studied  and  described  by  Ceatiar  and  Taci- 

*  493    tu8.  (&)     But  there  *  could  not  have  been  anything  more 

among  the  aucieut  Germans  than  the  manners  and  state  of 
property  fitted  and  piepared  for  the  introduction  of  the  feudal 
tenures.  Land  with  them  was  oot  subject  to  individual  owner- 
ship, but  belonged  as  common  property  to  the  community,  and 
portions  of  it  were  annually  divided  among  the  nieml>ers  of  each 
respective  tribe,  according  to  rank  and  dignity,  (a)  The  German 
nations  beyond  the  Rhine  and  the  Danube  prescribed  limits  to  the 
march  of  the  Roman  legions;  and  while  the  latter  successfully 
established  the  government,  arts,  institutions,  and  laws  of  their 
own  country  in  Spain,  Gaul,  and  Britain,  the  free  and  martial 
Germans  resented  every  such  attempt,  and  preserved  unimpaired 

their  native    usi^es,  fierce    mauners,  and    independent 

•  494    genius.  (J)     •  The  traces  of  the  feudal  policy  were  first 

distinctly  perceived  among  the  Franks,  Bui^uodians,  and 

(a)  Cmig'*  Jul  Feudale,  lib.  1,  DIeg.  i,  «ec.  4,  De  Feudimim  OrigiiM  et  ProgreMD  ; 
Wright  OB  Tenurei,  7. 

(ft)  Sir  H«nrr  Spelmui  on  Feudi  and  Tennm  hy  Knlgtit  Serrice.  c.  2 ;  Q1<nh- 
rinin,  Toce  Feodum ;  Grotitu,  de  Jare  Belli  et  P»d*,  lib.  I,  u.  S,  mc,  28 ;  Wri^t  oo 
Tenure*,  c.  1,  pp.  6, 7 ;  Sullirsn  on  Teudftl  Lhw,  tec.  3 ;  Dalrymple'*  Ea»j  on  Feudal 
Property,  c.  1.  Hlc  contnctiu  {icilkietfeudalli)  propriai  eit  Oermuiicarun]  geatiom. 
neqae  ntqtiatn  Invenitur,  nial  ubi  Gerniaiii  ledei  pcwuenuit.  Thii  ii  the  language  of 
Orotiui,  and  that  of  Craig  la  to  the  same  effect:  Hac  snot  Jurii  feudatii  prima  cuna- 
bula,  tuec  feudoram  lofancia  ab  tuu  et  coniuetudiiie  ferocluimarain  geDtitun,  que  ab 
Aquilone  in  Bomanum  orbem  incarrerant,  primuin  nata  et  introduL-ta.  Jui  Feudale. 
1,  4,  6.  In  a  few  pauagea  of  Cnaar  and  Tacitui,  conceniing  the  coatomi  of  the  Ger- 
mana,  ma;  be  leen,  Myt  Dr.  BoUiTan,  the  old  feudal  law,  in  all  ita  origjoal  part*,  in 
embrj'o. 

(a)  Caaar,  deBel.  Gal.  b.  8;  Tadtoa.  Mor.  Ger.  c  5,  It.  26.     |See  ir.  441,  n.  1.] 

\b)  Vcll^LUa  Faler.  b.  2,  c.  117, 116.  It  wm  their  cuttom,  said  the  Gennana  to 
Juliui  Cstar,  delivered  down  to  them  from  their  ancealort,  to  oppoie,  not  to  implore, 
thoie  wiio  made  war  npon  them.  Cnsar,  de  Bel.  Oal.  4,  6.  The  German  tribe*  had 
national  Initltutions  before  their  conquest*,  and  thejr  were  aocietie*  of  freemen,  who 
poueaied,  in  their  coUectlTe  capacity,  all  powers,  leglilatiTe  and  judicial.  The 
nobles,  a*  to  power,  were  merely  freemen.  The  land  waa  divided  into  districts,  and 
the  judicial  power  was  in  all  the  freemen  of  tbe  district,  and  the  count  presided  at 
the  public  meeting*,  and  commanded  the  tribe*  in  war.  The  other  clauea.  distinct 
from  the  freemen,  were  bondmen  and  ilaTca.  Sarignf 't  Hi«(ory  of  the  Boman  I^w 
during  the  Middle  Age*.  L  a  4. 
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Lombards,  after  tbey  had  invaded  the  Boman  provinces.  They 
genenUly  permitted  the  Roman  institatious  to  remain  in  the  cities 
and  towns,  but  they  claimed  a  proportion  of  the  land  and  slaves 
of  the  provincials,  and  brought  theii  own  laws  and  usages  with 
them,  (a)  The  crude  codes  of  the  barbarians  were  reduced  to 
vrritiug  after  they  had  settled  in  tlieir  new  conquests,  and  they 
supplanted,  in  a  very  considerable  degree,  the  Roman  laws.  (6) 
The  conquered  lands  which  were  appropriated  by  the  military 
chiefs  to  their  faithful  followers,  had  the  condition  of  future  mil- 
itary service  annexed,  and  this  was  the  origin  of  fiefct  and  feu<Ial 
tenures.  The  same  class  of  persona  who  bad  been  characterizt:d 
as  volunteers  or  companions  in  Germany,  became  loyal  vassaia 
under  the  feudal  grants,  (c) 

These  grants,  which  were  fimt  called  benefices,  were,  in 
their  origin,  for  life,  or  perhaps  only  for  a  term  of  years,  (d) 

{a)  He  harbBrian  coBqueroT*  of  Gaul  and  Italy  generomly  allowed  CTer;  mitn 
ta  elect  by  what  lair  he  would  be  gorenied.  E«prJt  dea  Loix,  b.  28.  c.  2 ;  Hallatn  on 
the  Middle  &ge»,  ■  S3.  But  Savigny  intUta,  that  the  law  by  which  every  man  wru 
to  be  gro'cmed,  wat  determiiied  by  birth,  oiid  not  by  election  or  tre*  choice,  and  lie 
enters  Into  an  elaborate  and  critical  dwcuMion  on  the  point  Hiitory  of  the  Roman 
law.  i.  184-150. 

(6)  Eaprit  dei  Loix,  b.  28,  patMim ;  ib.  b  3Q,  c.  6,  7,  9.  MonteBquien  has  given  a 
Tery  iDteresting  account  of  the  institutioni  and  of  the  character  of  the  Uwb  of  the 
northern  natione,  which  the;  introduced  and  eatablitbed  In  Fmace,  Spain,  and  Italy, 
•od  the  atrnggle  which  tliose  lawi  and  uiagei  mamtaiiMd  with  the  provincial  lawa 
of  (he  Rontana.    See  alio  Spence's  Inquiry,  b.  3.  c  '2,  3. 

it)  Eaprit  dee  Loix,  b  3,  c  16 ;  2  Bl  Coinni.  45, 46. 

(tf  I  fiallam  on  the  Middle  Agei,  i.  89,  iniials,  in  opposition  to  moat  of  the  writers 
on  the  feudal  ayatem,  that  theae  beneficiary  granta  were  never  precarious  and  at  will. 
He  controveriB  on  Ihia  point  the  poaition  of  i^ralg,  Spelman,  Da  Cange.  Montesquieu, 
Hably,  Robertaon,  and  ail  the  other  feudists.  It  is  worthy  of  notice,  that  Lord  Ch, 
B.  Gilbert,  in  h)a  Treatise  on  Tennres,  2,  8,  considered  feuds  to  have  been  originally 
for  life.  Sir  Francis  Falgrave  aaya,  that  the  feudal  benefice  was  never  held  for  a 
shorter  term  than  the  Ufe  of  the  gmntee,  and  that  the  Teutonic  nationa  took  their 
plan  of  the  beneficiary  or  feudal  tenure  from  the  Roman  beneflclBry  ayateoi,  which 
consisted  m  the  sasignment  of  a  partiunlar  portion  of  land  aa  the  price  of  uilitary 
aervice.  The  Rise  and  Frogrew  of  the  English  Commonwealth,  i.  4S&-601.  The 
uncertainty  that  pervade*  thia  subject  seems  to  be  the  necessary  result  of  tlie  anfix- 
edneM.  disorder,  and  chaos  into  which  everything  was  thrown  during  the  traniiiion 
■tate  from  the  migratory  and  predatory  life  of  barbarians  to  the  settled  Ufe  of  calli- 
vators  This  it  the  view  of  the  subject  taken  by  M.  OdizoI,  in  hia  hiatory  of  CiviU- 
ution  m  Europe ;  and  he  aays  that  beneflcei  for  years,  for  life,  and  hereditary 
benefices,  existed  together  at  the  same  time,  and  that  even  the  same  lands  paaaed,  in 
a  few  yeara,  through  these  different  stages.  Even  the  institutions  of  monarchy,  uf 
the  feudal  relation  of  lord  and  vassal,  and  aaaemblies  oi  freemen,  existed  at  the  some 
time,  and  were  candnnally  confounded  and  continually  changing. 

[69S] 


ny  Google 


•495  or  SEAL  PBOPEBTT.  [PABT  TI. 

*  495  *  The  vassal  had  a  right  to  use  the  land  and  take  the  profits, 
and  he  was  bound  to  render  in  return  such  feudal  dnties 
and  Bervices  as  belonged  to  a  military  tenure.  The  property  of 
the  soil  remained  in  the  lord  from  whom  the  giant  was  received. 
The  right  to  the  soil,  and  to  the  profits  of  the  soil,  were  regarded 
as  separate  and  distinct  rights.  This  distinction  continued  when 
feuds  became  hereditary.  The  king  or  lord  had  the  dominium 
directum,  and  the  vassal  at  feudatory,  the  domimum  utile  ;  and 
there  was  a  strong  analc^  between  lands  held  by  feudal  tenure 
and  lands  held  in  trust,  for  the  trustee  has  the  teohiucal  legal  title, 
but  the  cestui  que  trutt  reaps  the  profits.  The  leading  principle 
of  feudal  tenures,  in  the  original  and  genuine  character  of  feuds, 
was  the  condition  of  rendering  military  service,  (a)  Prior  to  the 
introduction  of  the  feudal  system,  lands  were  allodial,  and  held 
in  free  and  absolute  ownership,  in  like  manner  as  pei-sonal  prop- 
erty wa^  held.  Allodial  land  was  not  suddenly,  but  very  grad- 
ually supplanted  by  the  law  of  tenures,  and  some  centuries  elapsed 
between  the  first  rise  of  these  feudal  grants  and  their  general 
establishment  (ft) 

They  were  never  so  entirely  introduced  as  to  abolish  all  vestiges 
of  allodial  estates.  CouEiderable  portions  of  land  in  continental 
Europe  continued  allodial ;  and  to  this  day,  in  some  parts  of  it, 
the  courts  presume  lands  to  be  allodial  until  they  are  shown  to  be 
feudal,  while,  in  other  parts,  they  presume  the  lands  to  be  feudal 
until  they  are  shown  to  be  allodial,  (c) 

(a)  The  defini^aii  of  *JUf,  Kcconjing  to  Fothler,  ftnd  irhicb  he  took  from  Dunoo- 
liQ,  is  &n  ealate  in  land  held  under  the  ctauge  of  feiltf ,  honiftge,  And  mUitM}'  lerrice. 
Trijte'  [leg  Fiefi,  pan  1,  c.  prelim,  sec.  1,  3. 

lb)  Haliam.  i.  97,  112.  aajs,  that  five  centuriea  elftpied  before  allodial  e«t«tea  had 
gireD  way,  and  feada  had  attained  to  maturity ;  and  he  coniiden  that  the  eitablUb. 
tnent  of  feuds  on  the  continent  iraa  euentially  confined  to  the  dotninioag  of  Charle- 
magne, and  that  thej  had  not  great  influence,  either  In  the  peninsula  or  amoug  the 
Baltic  poiren. 

(c)  Voet,  in  his  Dipetalo  de  Feudia,  aec.  4,  Com.  ad  Fand  lib.  38,  says,  that  If  It 
be  uncertain  whether  an  est«ie  be  feudal  or  allodial,  the  presumption  is  in  faror  aS 
its  being  allodial,  ai  being  the  free  and  natnral  state  of  things.  And  in  Gonikn; 
allodial  estates  are  prevalent  even  lo  this  day.  Heinec  Elem.  Jur.  Germ.  tL  230; 
281.  The  feudal  tenures  and  services  existed  in  France  down  to  the  period  ot  the 
late  revolulion  ;  but  in  those  parts  of  France  governed  by  It  droil  rrrii,  alt  lands  were 
presumed  to  be  allodial  until  the  conbmry  was  shown ;  while  in  the  paft  eaubuups 
the  rule  was,  that  there  was  no  land  without  a  lord,  and  those  who  pretended 
their  lands  were  free,  were  bound  to  prove  it.  Intt.  an  Droit  Fran^ais,  par  Argoa, 
i.  196.    But  now,  In  Fntnce,  the  feudal  law,  with  all  its  rights  and  incidents,  is  •bol- 
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*  The  precipe  time  when  benefices  became  hereditary  is  *  496 
uncertain.  They  began  to  be  hereditary  in  the  age  of 
Charlemagne,  ^lio  facilitated  the  converaion  of  allodial  into  feudal 
estates,  (a)  The  peipetuity  of  fiefs  wiu  at  last  established  by  a 
general  law,  which  allowed  fiefd,  in  imitation  of  allodial  estates,  to 
descend  to  the  children  of  the  possesiior.  (&)  The  perpetuity  of 
fiefij  was  established  earlier  in  France  than  in  GermaDy  ;  but 
throughout  the  continent,  it  appears,  they  had  become  hereditary, 
and  accompanied  with  the  right  of  primogeniture  aod  all  the  other 
incidents  peculiar  to  feudal  goveraments,  loug  before  the 
era  of  the  Norman  Conquest,  (c}  The  *  right  of  primo-  *  49T 
geniture,  and  preference  of  males  in  the  line  of  succession, 

Uhed,  M  being  incompatibte  with  freedom  and  Boclkl  order.  Toallier,  Droit  Civil 
FnuifAis,  ili.  64 ;  ib.  vi.  198.  So,  in  the  United  Netherlanda,  feudality  wm  abolished, 
and  ftll   Sefi   decl&red  allodial,  when  the  goTernni«ut  was  reTolutionized  by  tbe 

(a)  Craig,  Jot  Fendole,  lib.  1.  Dieg.  4,  kc.  10.  The  Abb(!  de  Mably,  in  hk 
Obseiratloni  war  I'Uist  de  France,  b.  2,  c  6,  note  S,  tayi,  that  Louia  le  rMbonnaire, 
the  ma  and  luccesiar  of  Cliarlemagne,  flnt  rendered  flefa  bereditary  in  France; 
bat  a  greater  anlboiity  »;■,  that  liereditary  beneflL-e«  exiited  under  the  first  iHce 
ol  French  klngt,  or  before  Pepin,  Uie  fotber  of  Charlemagne.  Hallam  on  the 
Middle  Age*,  1.  01. 

(b)  Thii  was  by  a  capitolai?  of  Charles  the  Bald,  a.  d.  677.  Eaprit  dea  Lois, 
b.  81,  c.  2G. 

(c)  Cnug,  in  hli  Jdb  Fendale,  lib.  I,  Dieg,  4,  De  Fendorum  Drigine  et  ProgreMn, 
boa  giTen  an  Intereiling  inminary  of  the  hiitory  of  feuds.  He  trai;es  them  froni 
Ibeu-  infancy,  when  they  were  precarioui,  or  at  will,  to  tlieir  yonth.  when  they 
were  for  life,  or  deaceoded  to  the  ions  only,  becweeo  the  year  650  and  tlie  aecen- 
■ion  of  Charlemagme,  in  the  year  800  ;  and  to  their  advancement  towards  maturity 
QBder  the  reign  uf  the  Emperor  Conrad  II.,  when  they  descended  lo  grandchildren 

'  and  to  brother*  in  tlie  case  of  paternal  feuda  ;  in/eado  /joIo-ho,  tl  non  iafivdo  noiiter 
aeqaaiUi.  The  last  step,  in  the  advancing  progress  of  feuds,  was  when  they  were 
clothed  with  the  general  attributes  of  lieredtlary  estates.  See  also  Coniuetudines 
Fendomm,  b.  1,  tit.  1,8;  b.  2,  tit  11;  Esprit  des  Loix,  b.  31,  c.  28,29,31,32;  Inst 
au  Droit  Franfais.  par  Argou,  L  b.  2,  c.  2,  Des  Fiefs  ;  Uallam  on  the  Stale  of  Europe 
during  the  Middle  Ages,  i.  91,06.  The  Book  of  Elefs,  under  the  title  of  Consueludines 
FendoTum,  is  supposed  (Spelman's  Glossary,  Voce  Feodum)  to  have  been  compiled 
by  two  Milanese  lawyers,  a.  d,  1170.  from  the  law  of  ftefs  in  Lombardy ;  but  Voet, 
in  his  Digreoslo  de  Feudis,  sec,  3,  says,  that  it  is  tmcerlain  who  were  the  author;  of 
the  collection.  This  code  of  feudal  law  is  usually  annexed  to  the  Corpus  Jaris 
Ciiilis,  and  therefore  conTeniently  accessible  In  the  American  lawyer.  It  is  the 
source  from  widch  modem  lawyers  and  historians  have  drawn  much  of  tbeir 
knowledge  of  the  feudal  Jurisprudence  of  continental  Europe.  Mr.  Butler  says, 
it  attained  nwre  authority  in  the  courts  of  justice  than  any  other  compilation,  and 
was  taught  classically  In  moat  of  the  academies  of  Italy  and  Germany.  It  ha* 
justly,  according  to  Craig,  the  force  and  authority  of  law  by  the  content  of  almost 
on  DatioDi;.  tx  caaeam  pent  omnium  gentium. 
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becitnie  maxims  of  iaheiitance,  in  pursuance  of  the  original  mil- 
itary policy  of  the  feudal  system.  It  was  the  object  of  these  ruleri 
to  preserve  the  fee  entire  and  undivided,  and  to  have  at  all  timex 
a  vasual  coinpetent,  from  bis  sex  and  age,  to  render  the  military 
gervices  which  might  be  required.  The  practice  of  BubiofeudH- 
tions,  or  arricre  fiefs,  by  the  higher  ranks  of  feudal  vasaals,  grew 
with  the  growth  of  tenures,  and  tbey  were  created  on  the  same 
condition  of  militiiry  service  by  the  inferior  vaasals  to  their 
immediate  lords.  The  feudal  governmenta  gradually  assumed  the 
appearance  of  combinations  of  military  chieftains,  in  a  regular 
order  of  subordination,  but  loosely  connected  with  each  other,  and 
feebly  coutrolled  by  the  monarch,  or  federal  head. 

It  would  appear,  at  first  view,  to  be  very  extraordinaiy,  that 
such  a  free  and  rational  species  of  property  as  allodial,  and 

which  was  well  oalculated  to  meet  the  natural  wants  of 
*498    *  individuals,  and  the  exigencies  of  society,  should  ever, 

in  any  one  instance,  have  been  voluntaiily  laid  aside,  or 
exchanged  for  a  feudal  tenure.  As  a  general  rule,  the  allodial 
proprietor  had  the  entire  right  and  dotniiiion.  He  held  of  no 
superior  to  whom  he  owed  homage,  or  fealty,  or  military  service. 
His  estate  was  deemed  subservient  to  the  purposes  of  commerce. 
It  was  alienable  at  the  will  of  the  owner,  (a)     It  was  a  pledge 

(a)  The  term  "  allodial "  ii  saiil  to  have  been  derived  from  a/,  which  ai^ifle*  ialegfr. 
and  cd,  which  signiSes  slatui,  or  pouatio ;  ao  that  al-od,  or  oUodium,  n%Di&tA  intrgta 
potieisia,  or  abiolute  dominion.  Tliig  etymology  of  the  word,  Dr.  Gilbert  Stuart 
aayi,  was  commuDioated .  to  liim  by  a  learned  Scotch  judge.  Stuart'i  View  of 
Society  in  Europe,  205.  Whether  thia  iden  be  well  /ounded,  or  be  merely  ingenioiu 
(for  Dr-  Roberlaon,  in  hia  View  of  Society,  preflied  to  hia  History  of  Charles  V. 
note  B,  qootei  a  German  Glosaary,  wliich  makca  altodism  to  be  compounded  of  the 
German  parade  an  and  tat,  i.  e.  land  obtained  by  lot),  it  at  least  corresponds  with 
the  character  of  atLodial  estates.  Mr.  Crabb,  in  his  Hiatory  of  the  Engliah  Laws, 
p.  11,  gives  another  origin  of  alloddim.  He  aaya  it  was  derived  from  a,  privatire, 
and  lode,  or  Uude,  a  vaaaal,  that  is,  without  vaatalage.  Thia  he  took  from  Spelman, 
who,  in  his  Glosgary,  voce  Allodium,  mentions  the  aame  derivation.  Mr.  Uallam 
says,  that  allodial  landa  are  coniraonly  opposed  to  beneficiary  or  feudal,  and  in 
that  senae  the  words  ccntinuatly  occur  in  ancient  laws  and  documents.  But  it 
sometimes  atanils  aimply  for  an  estate  of  inheritance,  and  hereditary  fief*  are  fre- 
quently termed  allodia.  See  hia  View  of  the  State  of  Europe  during  the  Middle  Ajtca, 
i.  80,  a  work  wliich  appears  to  be  equally  admirable  for  vigor  of  mind,  for  profouDd 
research,  fur  marly  criliciam,  and  (or  the  spirit  of  freedom.  In  the  French  law. 
Franc-iiUu  signiflGs  allodial  land,  or  an  eaiate  entirely  free,  and  not  holden  of  any 
superior,  and  wholly  exempt  from  all  seigniorial  rights  and  services.  Inal.  an 
Droit  Fran^aii.  par  Argou,  i.  194.  Allodium  eat  proprietaa  qoM  a  nullo  recognosd- 
tur.  Ferrier'a  Diet,  tit  Franv^Ieu. 
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to  the  king  for  tbe  good  beh&vior  of  the  subject,  and  was  liable 
to  forfeituie  for  crimes  against  the  state.  It  was  a  security  to 
iodividuaLi  for  tlie  performance  of  private  contracts,  and  might 
be  taken  itnd  sold  for  debt  It  passed  to  all  the  children  equally 
by  inheritance.  In  these  reepeots  allodial  estates  vere  tbe 
very  reverse  of  lands  held  by  a  feudal  •  tenure.  Land,  "499 
under  that  servitude,  was  locked  up  from  commerce,  and 
from  that  control  over  it  by  the  owner  which  is  bo  necessary  ia  the 
intercourse  and  business  of  social  life.  But  it  appears  to  be  well 
ascertained,  that  the  feudal  policy  was  gradually  adopted  through- 
out Europe,  after  the  overthrow  of  the  westeru  empire,  upon  the 
principle  of  self-preservation.  The  turbulent  state  of  society, 
coniiequent  upon  the  violent  fall  of  that  empire,  and  tbe  want  of 
i-egular  government  competent  to  preserve  peace  and  maintHin 
order  and  justice,  encouraged  and  recommended  the  feudal  asso- 
ciatiou.  A  feudal  lord  and  his  vassals,  connected  by  the  mutual 
obligation  of  protection  and  service,  acted  in  concert  and  with 
efGcacy.  The  strength  and  spirit  of  these  private  combinations 
made  amends  for  tbe  weakness  of  the  civil  magistrate.  A  proud 
and  fierce  feudal  chief  was  sure  to  revenge  any  injury  offered  to 
himself  or  any  of  bis  dependants,  by  the  united  force  of  this 
martial  combination.  Much  higher  compositions  were  exacted, 
even  bylaw  and  in  the  courts  of  justice,  for  injuries  to  vassals, 
than  to  allodial  proprietors,  (a)  The  latter  were,  in  some  meas- 
ure, in  the  condition  of  aliens  or  outlaws,  in  tbe  midst  of  society ; 
and  tbe  feudal  tenants,  united  by  regular  subordination  under  a 
powerful  chieftain,  had  the  same  advantage  over  allodial  propri- 
etors, as  has  been  justly  observed  by  an  eminent  historian,  (&) 
which  a  disciplined  army  enjoys  over  a  dispersed  multitude ;  and 
were  enabled  to  commit,  with  impunity,  all  injuries  upon  their 
defenceless  neighbors.  Allodial  proprietors,  being  thus  exposed 
to  violence  without  any  adequate  legal  protection,  were 
forced  to  •  fly  for  shelter  within  the  enclosure  of  the  feudal  *  500 
association.  They  surrendered  their  lands  to  some  power- 
ful chief,  paid  bim  tbe  reverential  rights  of  homage  and  fealty, 

(a)  Montesquieu,  In  hii  Account  of  Uu  changes  of  allodi&l  into  feudal  eitatet, 
»*-yt,  it  wai  the  privilege  of  a  raiBsI  of  the  king,  hy  tiie  Salic  and  Ripuarlan 
Uwi.  that  the  alayer  wu  to  pay  600  aoua  fur  killing  a  vaual,  and  300  »ou>  for  killing 
a  freeman  or  allodial  proprietor,  vbether  Frank  or  barbarian,  and  oaly  100  aoo*  for 
killing  a  Roman  I    Eiprit  dei  Loix,  b.  81,  c.  8. 

lb)  Hume'i  UiMorj-  of  SngUud.  Appendix,  vol.  U, 
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received  back  their  lands  under  the  burdensome  services  of  a 
feudiil  tenure,  and  partook  of  the  security  of  vassals,  at  the 
expense  of  the  dignity  of  freemen.  Allodial  estates  became 
extinguished  in  this  way  and  from  these  causes,  and  the  feudal 
system  giudiially  spread,  and  was  extended  over  the  principal 
kingdoms  of  Europe,  (a) 

A  state  of  anarchy,  according  to  Mr.  Hallam,  was  the  cause, 
rather  than  the  effect,  of  the  general  establishment  of  feudal  ten- 
ures. The  original  policy  of  the  system  was  generous  and  reason- 
able, for  it  had  in  view  public  defence  and  private  protection. 
Very  able  and  eloquent  champions  of  the  cause  of  civil  liberty 
have  admitted,  that  the  feudal  system  was  introduced  and  cher- 
ished by  the  spirit  of  freedom  ;  and  that  it  had  a  tendency,  before 
the  original  design  of  it  was  perverted  and  abused,  to  promote 
good  fuith,  to  purify  public  morals,  and  to  refine  and  elevate  social 
sympathies.  (6) 

But  this  same  loyal  association,  which  was  so  auspicious  in  its 
beginnings,  as  in  a  great  degree  to  destroy  the  value  of  allodial 

property,  degenerated,  in  process  of  time,  and  became 
•  501    •  the  parent  of  violence  and  anarchy,  promoted  private 

wars,  and  led  to  a  system  of  the  mo^t  grievous  oppression. 
Except  in  England,  it  annihilated  the  popular  liberties  of  every 
nation  in  which  it  prevailed,  and  it  has  been  the  great  effort  of 
modern  tinies  to  check  or  subdue  ita  claims,  and  recover  the  free 
enjoyment  and  independence  of  allodial  estates,  (a) 

(a)  Esprit  de«  Loii,  b.  31,  c.  B,  RobertBon'i  Histor;  of  ChKrlei  V.  vol.  1.  note  8, 
■nnezed  to  hii  View  of  Society;  HftlUm'*  Tie*  of  Societj  in  tlie  Middle  Ago, 
i.  c  2,  9S,  94  i  Stuart's  View  of  Society  in  Europ*,  b.  1,  o.  2,«ec.  8 ;  Spence's  Inqniry, 
346.  Thia  last  writer  ihowe,  troiu  the  capitularies  of  Charlemagne,  that  In  hit 
time  there  was  scarcely  a  perion  in  his  widely  extended  empire,  who  was  not  tha 
TSHsl  either  of  ttie  monarch,  or  of  soine  bishop,  or  count,  or  other  powerful  indf- 

{bj  Dr.  Stuart's  View,  b.  2,  c  1,  sec.  1 ;  EaUam,  mpra,  L  90,  ITS,  179.  Sir  Henry 
Spelman,  in  his  Treatise  of  Feuds  and  Tenures,  c.  2,  viewed  the  feudal  law  in  the 
same  light.  "  It  was,"  lie  observes,  "carried  by  the  Lombards,  Salii^ues,  Franks, 
Saxons,  and  Gmhs  into  every  kingdom,  and  conceited  to  be  tiie  most  absolute 
law  for  supporting  the  royal  estate,  preserving  union,  confirming  peace,  and  sup- 
'  pressing  robbery,  incendiaries,  and  rebellions."  It  became,  he  lays,  tho  law  ot 
nations  in  Wesiem  Europe. 

(a)  The  feudnl  system  still  exists  in  full  force  and  destruclive  energy  in  Hungaiy, 

where  the  entire  surface  of  the  soil  is  possessed  by  the  nobles.  They  are,  themselves, 

cicempt  from  taxation,  and  the  peaaanlt  have  no  political  rights,  and  are  Iield  under 

rigorous  feudal  subjection.    Tliere  is  likewise  a  partial  (.-oaUnuaiice  of  the  feudal 
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2.  Of  the  Hiatoi7  of  Fmidal  Tennres  in  Bn^and.  —  England  wss 
diatiDguiahed  above  eveiy  part  of  Europe  for  the  univerBal  estab- 
lisbment  of  the  feudal  tenures.  There  in  no  presumption  or 
admission  in  the  English  law  of  the  existence  of  allodial  lauds. 
They  are  all  held  by  some  feudal  teuure.  There  were  traces  of 
feudal  grants,  and  of  the  relation  of  lord  and  vassal  In  the  time 
of  the  Anglo-Saxons ;  but  the  formal  and  regular  establishment 
of  feudal  tenures  in  their  genuine  character,  and  with  all  their 
fruits  and  services,  was  in  the  reign  of  William  the  Con- 
queror. (6) 

iu^tutioni  in  Bohemia,  Moraris,  and  Sileaia,  and  ttronglf  and  oppreBdrel^  In 
Galida.     TumbuU'i  Austria,  ii  c  16. 

[bi  The  ordinanceB  of  William  the  Norman,  eitablishiug  the  feudal  tenure  of  laiiii«, 
to  be  held  jwe  htreddano  m  perpttaum,  are  quoted  as  authentic  by  the  most  learned  of 
the  English  lawyers  ( Wright  on  Tenures,  65-76 :  Bl.  Comm.  ii.  GO) ;  and  they  ara 
collected  in  Lambard's  Arclioiononiia,  170;  L.  L.  Conq.  Wm.  I.  c.  G2,  56.  Those 
laws  purport  lo  have  been  enacted,  per  commune  concilium  bXiui  rajni.  Sir  FrancU 
Palgrave  in  hia  Rise  and  Progress  of  the  Eogiish  Commouweallh,  ii.  8S,  gives  the 
original  text,  hilheKo  unpublished,  of  the  statute  or  capituUr  of  the  laws  and  customs 
granted  bj  William  the  Conqueror  to  the  English,  and  professing  to  be  the  same  as 
Uie  taws  of  Edward  the  Confessor  It  is  a  curioiu  and  interesting  moDumeDl  of  the 
written  Anglo-Saxon  law  first  diffused  into  the  common  law.  It  is  devoted  principally 
to  criminal  jurisprudence,  and  relates  specially  to  pecuniary  fines,  and  the  efficacy  of 
frank  pledges.  Vassals  were  bound  lo  the  soil  and  could  not  depart,  nor,  on  ths 
other  hand,  could  they  be  expelled  by  llieir  lords.  They  were  chitrii  or  nillaini,  and 
not  slaves  or  aerfs,  and  tlieir  rents  and  duties  were  fixed  by  custom.  No  Christian 
could  be  sold  to  a  foreign  country,  nor  especially  to  infidels.  No  sales  of  any  chattel, 
to  the  value  of  four  denarii,  were  good  without  four  witnesses  of  the  hnrgh  orcounti; 
village.  He  granted  peace  and  immunity  to  the  holy  church.  Death  was  to  be  in- 
flicted for  many  crimes,  but  not  tor  slight  ones;  turn  tnirn  debet  pro  rt  pania  delm /ae- 
lura,  i/uun  ad  imagmtn  luun  Dtai  condidit  el  langumii  tui  pretia  ndemil;  the  force  of 
Christianity  as  well  as  of  penal  law  was  thus  applied  to  the  preservation  of  peace  and 
tlie  security  of  persons  and  property.  The  first  act  of  Saxon  le^slation  was  by 
Ethelbert,  King  of  Kent,  and  it  was  in  the  imperial  style,  as  that  the  king  decreed  or 
rnactrd  with  the  adcice  of  bis  Council  or  viUan.  The  dignified  clergy,  vrbo  were  the 
sole  depositaries  of  learning  and  of  rank,  with  the  thanes  or  nobility,  were  memben 
of  that  council     Spence's  Equitable  Jurisdiction,  i.  12,  13. 

It  has  been  a  subject  of  great  dispute,  and  one  which  has  occasioned  the  most  labo. 
■ioos  investigations,  whether  feudal  tenures  were  in  use  among  the  Saxons.  This  is 
to  us  a  question  of  no  moment,  and  it  it  nowhere  anything  more  than  a  point  of  spec- 
ulative and  historical  curiosity ;  bnt  even  in  tliat  view  It  may  command  the  attention 
of  the  legal  antiquarian.  Tliougfa,  In  a  general  sense,  military  services  and  feuds 
might  have  been  known  to  the  Anglo-Saxons,  yet  the  weight  of  anthonty,  even  In 
opposition  lo  sucli  names  as  Coke  and  Selden,  would  rather  seem  to  be  in  favor  of  the 
conclusion,  tliat  hereditary  fiefs,  with  their  servitudes,  such  as  aid,  wardship,  marriage, 
and  perhaps  relief  (for  Sir  Henry  Spclnian  and  Mr,  Hallam  differ  on  that  point),  jrere 
Introduced  by  the  Conqueror,  Spelmsn  wrote  his  great  work  on  Feudi  and  Tenures 
by  Knight  Service  to  refute  the  argument  of  the  Irisli  Judges,  and  to  support  the 
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•  502       •  The  tenurea  which  were  authoritatively  establiahed  in 
England,  in  the  time  of  the  Conqueror,  were  principall;  of 

potition  in  hii  Glouftr;  that  feuda  irere  intrcMlaced  At  Uie  Nonnan  Conquest,  and  he 
mtiali  that  leuda  were  not  heredlUr;  In  England  -under  the  SazoQ  dynutj.  He 
declarea  that  there  is  not  a  single  cbaiiarln'tbe  Saxon  tongue,  before  the  Conqoat, 
in  which  Any  feudal  word  la  apparsnlty  expretsed  Mi*  dltcnralon  of  tbe  general  qnea- 
linn  1b  disllnguiihed  for  it>  acuteneu  and  reiearch.  and  he  haa  been  follawed  in  hii 
opinion,eilher  wliotif  or  In  a  great  degree,  hj  Sir  Matthev  Hale,  Sir  Martin  Wright, 
Sir  William  Blackilone,  and  Mr.  Butler.  To  theae  great  authorittea  may  be  added 
ilie  vqnal  name  of  Mr.  Burlie,  who,  in  his  admirable  Abridgment  of  Gngliah  UiMory, 
h.  'i.  e.  T,  maintaing  llie  potition  that  the  Anglo-Saxons,  those  ruthleaa  conqaerora. 
« III)  swept  before  them  the  laws,  language,  and  religion  of  the  ancient  Britoni,  and 
lived  in  savage  ignorance  amid  the  ruins  of  Tloman  «rtB  and  magnlUcenoe,  knew 
nniliiiig  of  liereditarj  flefs,  or  anything  analogous  lo  feudal  tenures.  Craig,  in  Urn 
learned  and  elaborate  work  od  tlie  feudal  law.  is  equally  of  opinloo  wltb  Spclman 
(and  he  preceded  Spelman  in  this  inquiry)  that  the  feudal  law  wm  firit  bitrodueeil 
into  England  by  WllUam  the  Conqueror.    Jus  Feudale,  lib.  1.  Dieg.  7. 

Mr  Tfimer,  on  the  oiher  hand,  in  his  History  of  the  Anglo-Saxon*,  throw*  lb* 
weight  of  his  authority,  and  great  Saxon  teaming,  inlo  the  opposite  scale.  He  »»y, 
there  can  be  no  doubt  that  the  moat  csaenliat  pari  of  what  has  been  called  the  feudal 
*ys(em  actually  prevailed  among  the  Anglo-Saxons.  He  admits  that  though  all  tbeir 
lands  were  charged  with  the  innoda  nferaiua,  yet  that  the  military  service  (the  bmM 
material  of  those  three  servitudes)  miglit  be  commuted  by  a  pecuniary  mulct,  aod  all 
lands  were  hereditary  without  primogeniture.  Tliese  admiseicms  destroy  the  force  of 
his  conclusion.  Turner's  History,  li.  Ml,  &42,  or  Appendix,  n.  4,  b  fl,  c.  3  Tbc 
triBodu  necruitat.  or  liability  for  repairing  fortresses  and  bridges,  and  for  the  miHtsiy 
tervice  of  the  state,  was  coeval,  Mr.  Spence  thinks,  with  the  Saion  division  of  tb* 
conquered  lands,  and  was  not  a  feudal  obligation  Equitable  Jarisdict ion,  i  9.  In  tb* 
recent  History  of  Boroughs  and  Municipal  Corporations  in  England,  by  H.  A,  Heiw- 
wether  and  A.  J,  Stephens,  i.  00,  they  are  also  of  opinion  that  the  material  parts  of 
the  feudal  tenure  did  exist  before  the  ConqTiest,  and  that  the  Normans  brought  orer 
only  some  of  the  more  severe  provisions  and  heavier  services  of  the  feudal  tenniw. 
Mr.  Reeves  and  Mr.  Hallam  perceive,  m  the  dependence  in  which  free,  and  even  noble 
tenants,  held  their  estates  of  other  subjects  under  the  Anglo-Saxon  constitntioB,  mack 
of  the  intrinsic  character  of  the  feudal  relation,  though  in  a  leasmatnre  and  systematic 
«hape  than  it  assumed  after  the  Norman  Conqnest.  Reeves's  History  of  the  GngliA 
Law,  i.  9;  Hallam  on  the  Middle  Ages,  !i.  c.  8,  pt.  1.  It  would  be  presiunptian  in 
me,  even  if  the  occasion  called  for  it,  lo  attempt  much  discnMlon  of  such  a  queatioa, 
inasmuch  as  I  have  no  means  of  access  to  original  documents.  There  is  one.  and 
only  one  Saxon  monument  which  I  have  examined,  and  1  would  suggest,  thoo^ 
with  very  great  diffidence,  that  the  Anglo-Saxon  laws,  as  collected  and  trandated 
from  Saxon  into  Latin,  by  William  Lambard,  in  his  Archaionomia  (Wheeloek'*  ed. 
Cambridge,  1&44).  seem  to  show  sufficiently,  by  their  silence  on  the  topic  of  fend*, 
and  by  the  general  tenor  of  their  provisions,  that  the  feudal  system  wa*  not  then  m 
any  kind  of  force  or  activity.  These  laws  are  the  crude  productions  of  a  temi-lMrtw- 
rousrnee.  Their  chief  objects  were;  (1)  The  preservation  of  Ihepeace.  (2.)  The 
settling  the  rate  of  pecuniary  mulcts  or  eomposillons  for  all  sortsof  crime*,  wkl  when 
corporal  pimisliment  was  resorted  to,  the  prescription  wat  cmeL  (8.)  The  aettling  of 
the  ceremonies  of  religions  observance*,  and  the  oath*  of  the  porgatioa  and  proof  to 
Judicial  trials.    (4.)  The  regulutloa  of  the  frstemltiet  of  frank  pledgee.    Tboaetem 
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•  two  kinds,  according  to  the  services  annexed.  They  •  508 
were  either  tenures  hy  knight  $ervice,  in  which  the  services, 

ate  eTidence,  however,  of  the  exUteoce  aDd  great  extent  of  the  eTiU  of  predial  and 
domestic  aervitiide ;  and  they  diovr,  abo,  even  amidat  their  grou  tuperatitiona,  numer- 
ous indicationa  of  tbe  civllizioKgeninaof  Christianity,  and  [he  effect  of  religions  disci- 
pline and  restraint,  in  taming  lavage  manners,  and  inculcating  upon  the  minds  of  a 
mde  and  illiterate  people  the  obllgationi  of  peace,  good  order,  and  jnatice.  As  th« 
Anglo^azon  Uw«  contained  very  Tew  regulaiions  concerning  private  civil  righta,  it 
Uhs  been  supposed  that  those  rights  were  under  tlie  government  uf  Roman  laws 
remaining  with  the  original  natives.  An  impenetrable  obacnrity  appears  to  hang  over 
(he  subject  of  the  Anglo-Saxon  institutions ;  and  the  toil«ome,  deep,  acute,  and  spirited 
researches  of  Sharon  Tomer  and  Sir  Francis  Palgrave,  in  Anglo-Saxon  history, 
involve  the  reader  in  a  labyrinth  of  investigation,  from  nliich  bcderivci  tittle  benefit, 
and  finds  it  difficult  to  preserve  his  courage  in  the  investigalion.  Sir  Francis  Palgrave 
says,  that  the  laws  of  Alfred  are  entirely  silent  with  respect  to  those  Institutions,  whidi, 
accoriiing  to  later  historians,  are  t«  be  ascribed  to  hU  sound  policy  and  wisdom.  A 
considerable  portion  of  the  Anglo-Saion  law  was  never  recorded  in  writing,  and  w« 
liave  not  a  single  law,  and  hardly  a  ^ngle  document,  from  which  the  courae  of  the 
descentof  land  can  be  inferred.  Palgrave's  Itise  and  Progress  of  the  English  Commoo- 
wealth.  i.  47,  69.  The  fendal  system  was  created  by  the  union  of  Roman  laws  and 
harbariaa  usages :  and  aa  to  the  perplexed  question  relative  to  the  existence  or  nou- 
exiatence  of  an  Anglo-Saxon  feudal  system.  Sir  Francis  cnndudes  that  the  main  differ- 
ence between  Anglo-Saxon  feudality  and  the  Norman  feudal  ayatem  consiated  in  the 
establishment  in  the  latter  era  id  a  more  certain  canon  of  deacent  and  inheritance. 
The  claim  of  the  heir  became  an  absolute  riglit,  and  the  lord  lost  any  discretionary 
power  of  denying  the  renewal  of  the  grant.  Feudal  principles  were  applied,  ooder 
the  Saxon  King  Egbert,  to  insure  the  supremacy  of  tbe  crown.  The  beneficiary 
■ystem  had  been  long  before  interwoven  with  the  municipal  law.  It  was  now  enforced 
Bpon  tbe  dependoDti  of  the  crown,  and  introduced  into  Oermany,  where  feudality  had 
become  a  mighty  engine  of  power  in  the  Carlovitigian  empire.  Id.  i.  c.  19,  676- 
587. 

It  it  worthy  of  observation,  and  goes  in  confirmation  of  the  conclusion,  that  the 
English  law  of  feuds  was  essentially  of  Norman,  and  not  of  Anglo-Saxon  origin, 
that  allodial  lands  were  changed  into  feudal  throughout  the  kingdom  of  Scotland, 
and  theleadal  strnctnrecompleted  there,  about  the  same  time  with  tbe  like  revolulioa 
in  landed  property  in  England.  This  event  took  place  under  Malcolm  in.,  who 
began  hia  reign  A.  D.  1067,  Dalrymple's  Essay  on  the  History  of  the  Feudal  Property, 
20,  21.  Though  Craig  admits  that  the  feudal  law  was  unknown  in  Scotland  before 
the  year  1000,  yet  he  is  of  opinion  that  it  was  tntrodaced  into  Scolland  befaie  it  was 
nsed  Id  England ;  and  he  insists  that  it  existed  in  Scotland,  with  the  incidents  of 
wardship,  marriage,  and  relief,  some  time  before  the  Conquest.  Jus  Fcudsle,  lib.  1, 
Meg.  8. 

Another  qnestion  arising  in  the  ancient  history  of  the  English  law  is,  whether  the 
great  ■ImilaTity  between  tl>e  ancient  laws  of  England  and  those  of  the  Duchy  of  Nor- 
mandy was  produced  by  the  exporUtion  of  the  English  lairs  into  Normandy,  or  the 
imporUtioQ  of  the  Nomian  laws  into  England.  Sir  Matthew  Hale,  in  his  History  of 
the  Common  Law,  c.  6,  will  not  allow,  as  Lord  Coke  had  refused  to  allnw  before  hhn, 
that  the  aigUsh  took  their  laws  from  the  Norman  race,  and  he  Insists  that  the  laws 
nt  Normandy  were.  In  the  greater  part  thereof,  borrowed  from  the  English.  He 
appeals  to  the  Grand  Couitnmier  de  Normandie,  and  which,  he  says,  was  compiled 
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"  604  •  though  occasionally  nocertain,  were  altogether  of  a  mili- 
tary nature,  and  esteemed  highly  honorable,  according  to 
the  martini  spirit  of  the  tiraeu ;  or  they  were  tenures  by  socage,  iik 
which  the  services  were  defined  and  certain,  and  generally  of  a 
predial  or  pacific  nature,  (a)  Tenure  hy  knight  service,  in  addi- 
tion to  the  obligation  of  feal^  and  the  military  service  of  forty 
days  in  a  year,  was  subject  to  certain  bard  conditions.  The 
tenant  was  bound  to  afford  aid  to  his  lord,  by  the  piayment  of 
money,  when  his  lord  stood  in  need  of  it,  on  certain  emergent 
calls,  as  when  he  married  his  daughter,  when  be  made  bis  son  a 
knight,  or  when  he  was  taken  prisoner.  So,  when  a  tenant  died, 
his  heir  at  law  was  obliged  to  pay  a  relief  to  the  lord,  being  in 
the  nature  of  a  compensation  for  being  permitted  to  succeed  to 
the  inheritance.  If  the  heir  was  under  age,  the  lord  was  entitled 
to  the  wardship  of  the  heir,  and  he  took  to  himself  the  profits  of 
the  land  during  the  minoiity.  Various  modes  were  devised  to 
elude  the  hardships  of  this  guardianship  in  chivalry,  incident  to 
tlie  tenure  by  knight  service.  The  lord  had  also  a  right  to  dis- 
pose of  his  infant  ward  in  marriage,  and  if  the  latter  refused,  he 
or  she  forfeited  as  much  as  was  arbitrarily  assessed  for  the  value 
of  the  match.  If  the  tenant  aliened  his  land,  he  was  liable 
"  505  to  pay  a  fine  to  the  lord,  for  the  privilege  of  *  Belling. 
Lastly,  if  the  tenant  died,  without  leaving  an  heir  com- 
petent to  perform  the  feudal  services,  or  was  convicted  of  treason 
or  felony,  the  land  egcheated  or  reverted  to  the  feudal  lord,  (a) 

after  the  time  of  King  John.  Thi«  Tenenble  cixlc  of  Nonnan  law*  and  (wagM  U 
interesting  lo  thoie  penons  who  are  fond  of  the  ttudy  of  legal  antiqaitiet.  I  am 
indebted  to  the  kindneu  of  an  Engliih  lawyer  for  the  potaeuion  of  a  copy  of  tlw 
work,  Id  Norman  French,  with  a  Latui  Commeotary,  neatlj  printed  at  Botieti,  ±.  n. 
IBSIi. 

(a)  Wright  on  Tenures,  139-142. 

(a)  Littleton's  Tenures,  b.  2 ;  Wright  on  Tenures,  paaim ;  'i  Bl.  Coram,  e.  fi.  Hr. 
Haliam  i.  lOl'lOO,  ii.  23,  iH7s,  tliat  reliefs.  Ones  upon  alienation/  escheat*,  and  aid* 
were  feudal  incidents  belonging  to  feudi,  as  established  on  the  continent  of  Europe; 
and  thLC  wardship  and  marriage  were  no  parts  of  the  grant  or  feudal  sjstem,  bat 
were  introduced  into  England,  and  perhaps  invented,  by  the  rapadoiu  feudal  arisloo- 
racy,  under  the  Norman  dynasty.  He,  however,  gives  imtances  of  their  prevalence 
afterwarda,  all  over  Europe. 

The  Master  of  the  Rolls,  in  the  great  caac  of  Burge**  v.  Wheats,  I  Eden,  177, 
says,  that  the  right  of  escheat  naa  not  founded  on  the  want  of  an  heir,  but  of  a  laaat 
lo  perform  the  service* ;  and  that  Ihe  words  had  been  used  promiscuously,  becauae, 
before  tlie  power  of  alienation,  want  of  tenant  and  h«r  wa«  the  wme  thin^  for,  at 
the  death  of  the  ancestor,  none  but  the  licir  could  be  tenant. 
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The  greatest  part  of  the  lands  in  England  were  held  by  the 
tenure  of  knight  service  ;  and  several  of  these  fruits  and  conse- 
quences of  the  feudal  tenure  belonged  also  to  tenure  in  socage. 
The  oppression  of  the  feudal  conditions  of  reli^,  wardthip,  and 
marriage  was  enormously  severe  for  many  ages  after  the  Norman 
Conquest,  and  even  down  to  the  reign  of  the  Stuarts.  Upon  the 
death  of  the  tenant  in  capUe,  his  land  was  seized  by  the  crown, 
and  an  in<pii»itio  post  mortem  taken  before  the  escheator,  stating 
the  description  and  value  of  the  estate,  and  the  name  and  age 
of  the  heir.  The  adult  heir  appeared  in  court  and  did  homage  to 
the  king,  and  paid  hie  relief  and  recovered  the  estate.  If  the  heir 
was  a  minor,  the  land  remained  in  wardahip  until  he  was  of  age, 
and  sued  out  his  writ  de  cetate  probanda,  and  under  that  process 
he  piocured  bis  release  from  wardship.  The  sale  of  the  marriage 
of  the  heir,  whether  male  or  female,  was  a  valuable  perquisite  to 
the  king  or  his  grantee.  The  ward  was  in  contempt  if  he  or  she 
refused  the  proffered  match.  In  the  reign  of  Henry  II.,  the 
crown  wards  were  inventoried  *  like  the  slaves  of  a  planta-  *  506 
tioQ ;  and  according  to  the  Assizes  of  Jerusalem,  the  matron 
of  sixty  years  might  refuse  a  husband  without  incurring  the  penal- 
ties of  a  contempt,  (a)  The  abuses  of  the  feudal  connection  took 
place  equally  in  other  parts  of  Europe ;  but  the  spirit  of  rapacity 
met  with  a  more  steady  and  determined  resistance  by  the  English 
'  of  the  Saxon  blood,  than  by  any  other  people.  This  re^stance 
produced  the  memorable  national  compact  of  Magna  Charta,  which 
corrected  the  feudal  policy,  and  checked  many  grievances  of  the 
feudal  tenures ;  and  the  intelligence  and  intrepidity  of  the  House 
of  Commons,  subsequent  to  the  era  of  the  great  charter,  enabled 
the  nation  to  struggle  with  better  success  than  any  other  people 
against  the  enormous  oppression  of  the  system. 

A  feoffment  in  fee  did  not  originally  pass  an  estate  in  the  sense 
we  now  use  it.  It  was  only  an  estate  to  be  enjoyed  as  a  benefice, 
without  the  power  of  alienation,  in  prejudice  of  the  heir  or  the 
lord ;  and  the  heir  took  it  as  a  usufructuary  interest,  and  in  de- 
fault of  heirs,  the  tenure  became  extinct,  and  the  land  reverted 
to  the  lord.  The  heir  took  by  purchase,  and  independent  of  the 
ancestor,  who  could  not  alien,  nor  could  the  lord  alien  the  seigniory 
without  the  consent  of  the  tenant.    This  restraint  on  alienation 

(a)  SnlliTHi'R  IwtaiM,  lee.  IS;  Horg.  n.  6G.  to  lib.  S,  Co.  litt.;  Qnirt.  Ber. 
No.  77,  p.  6B. 
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was  a  violent  and  unnatural  state  of  things,  and  ooDtrary  to  the 
nature  and  value  of  property,  and  the  inherent  and  universal  love 
of  independence.  It  arose  partly  from  favor  to  the  heir,  and 
partly  from  favor  to  the  lord  ;  and  the  genius  of  the  feudal  system 
was  originally  so  strong  in  favor  of  restraint  upon  alienation,  that 
by  a  genei'al  ordinance  mentioned  in  the  Book  of  Piefs,  (i)  the 
hand  of  him  who  knowingly  wrot«  a  deed  of  alienation  was 
directed  to  be  struck  off. 

The  first  step  taken  to  mitigate  the  severe  restriction 

*  507  upon  *  alienation  of  the  feudal  estate  was  the  power  of 

alienation  by  the  tenant  with  leave  of  the  lord,  and  this 
tended  to  render  the  heir  dependent  upon  the  ancestor.  The 
right  of  alienation  whs  first  applied  to  the  lands  acquired  by  the 
tenant  by  purchase ;  and  Glanville  says,  (a)  that,  in  his  time,  it 
was,  generally  speaking,  lawful  for  a  person  to  alien  a  reasonable 
part  of  his  land  by  inheritance  or  purchase  ;  and  if  he  had  no 
heirs  of  his  body,  he  might  alien  the  whole  of  his  purchased  lands. 
If,  however,  he  had  a  son  and  heir,  he  could  not  disinherit  him, 
and  alien  the  whole,  even  of  his  purchased  lands.  The  restraint 
was  almost  absolute  when  the  tenant  was  in  by  descent,  and  quite 
relaxed  when  he  was  in  by  purchase  ;  and  there  was  no  distinc- 
tion on  this  subject,  whether  the  fief  was  held  by  a  mib'taiy  or 
socage  tenure.  The  free  alienation  of  land  commeDced  with 
bui^;^e  tenures,  and  was  dictated  by  the  genius  of  commerce,  (fi) 
The  next  variation  in  favor  of  the  tenant  was  the  right  to  alien 
without  the  lord's  license,  when  the  grant  was  to  him  and  his 
heirs  and  assigns,  and  the  general  right  of  alienation  seems  to 
have  been  greatly  increased  and  extensively  established,  in  the 
age  of  Bracton.  (c)  The  tenant  gained  successively  the  power 
of  alienation,  if  the  grant  was  only  to  him  and  his  heirs ;  and  the 
power  to  charge  or  incumber  the  land.  The  lord's  right  was 
still  further  afFected  by  acts  of  Parliament  and  judicial  determi- 
nations, for  the  fee  was  made  sul'ject  by  elegit  to  the  tenant's 
debts,  and  also  by  process  under  the  statutes  merchant  and 
staple,  (d)     It  was  further,  and  as  early  as  the  reign  of  Edw. 

(b)  Lib.  2,  tit  65.  («)  B.  7,  c.  1. 
(ft)  Dalrymple's  Ewaj  on  Feudiil  Property,  c.  8,  aec.  1. 

(c)  Bracton,  b.  2,  c.  6,  bcc,  4,7;  c.  8,  fol.  18,  b ;  c.  27,  sec.  1. 

{d]  West  2,  13  Ed.  I.  c.  18;  nlso  13  Ed.  I.  De  HercatoribiiB.  and  27  Ed.  IIL 
Under  the  atatot?  of  Dc  HcrcstorlbuB,  the  whole  of  a  man'a  land*  were  liable  to  be 
pledged  in  a  atatQte  meTchant  for  a  debt  contracted  la  trade,  though  onl/  a  moleV 
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III.,  made  subject  to  the  dower  of  the  wife,  (e}  Subinfeuda- 
tion was  also  an  indirect  mode  of  transferring  the  fief, 
*  and  resorted  to  as  an  artifice  to  elude  the  feudal  restraint  *  508 
upon  the  alienation  ;  and  by  the  time  the  statute  of  Quia 
Emptores,  18  Edward  I.,  was  enacted,  prohibiting  subinfeuda- 
tions to  all  but  the  king's  vassals,  this  feudal  restraint  had 
essentially  vanished,  and  the  policy  of  that  statute  was  to  recall 
the  stability  and  perpetuity  of  Innded  estates,  (a) 

Successive  improvements  in  the  character  of  the  estate  and  the 
condition  of  the  tenant  greatly  relieved  the  nation  from  some 
of  the  prominent  evils  of  the  feudal  investiture.  But  the  odioos 
badges  of  the  tenure  still  existed  ;  and  Lord  Bacon,  in  his  speech 
at  a  conference  before  the  Lords,  on  behalf  of  the  Commons,  in  the 
reign  of  James  I.,  strongly  recommended,  by  way  of  composition 
with  the  crown,  the  abolition  of  wards  and  tenures,  as  having 
become  troublesome  and  useless,  (b')     At  length,  upon  the  resto- 

thereof  wsb  delivered  orer  by  elegit  lor  tmy  other  debt.  The  lUlute  of  1  and  2  Vict 
c.  110,  hoi  sow  made  the  b/idJ<  of  the  lands  liable  to  the  degit. 

(«)  Bro.  Ut.  Dower,  pi.  0*. 

(a)  The  BUtute  of  Quia  Emptarea,  IS  Ed.  I.  c.  1,  did  not  anenpt  to  reetrain  the 
practice  of  alienation  altogether ;  but  its  object  waa  to  prohibit  the  practice  of  anb- 
infeudntiOD.  A  freeman  might  aell  his  lands  at  pleasure ;  but  the  will  of  the  donor 
•bould  be  observed,  and  the  feoffee  or  purchaser  should  hold  the  landn  of  the  same 
chief  lord  of  the  fee,  and  by  the  same  services,  as  his  feoffor  held  them  for.  The 
feoffor  could  not  make  himself  lord  of  such  an  estate.  All  he  could  do  was  to  trana. 
fer  his  own  tenancy.  Sir  Thomas  Clarke,  the  Master  of  the  Rolls,  in  Burgess  c. 
Wheate,  I  Eden,  101,  has  given  a  short  but  clear  view  of  the  progress  of  the  feudal 
estate,  in  its  recovery  from  the  feudal  restraint  of  non -alienation.  See  also  Mr. 
Bntler'a  note  77,  lib.  3,  Co.  Litt.,  V.,  n.  6,  7,  B,  9,  10,  11 ;  and  see,  especially,  the  aUe 
and  learned  history  of  the  alieuaiion  of  laud,  in  Dalrymple's  Essay  on  Feudal 
Property,  c.  3. 

{&)  Lord  Bacon's  Works,  ill,  360.  It  appears,  by  the  directions  given  by  order  of 
James  J.  to  the  Master  of  the  Wards,  that  the  king,  while  he  sought  to  restrain  the 
aboaea,  set  a  high  value  on  his  prerogative  rights  of  wardship  and  marriage.  There 
was  a  yearly  inquisition  directed  to  be  taken  by  persons  of  credit,  for  each  county, 
of  the  persons  and  lands  in  wardship,  to  be  certified  and  returned  Into  the  Exchequer ; 
and  though  Lord  Bacon  declared  that  the  policy,  spirit,  and  utility  of  the  military 
tenures  were  entirely  gone,  yet  it  appears  that  the  people  were  grievously  oppressed 
by  "  feudaries,  and  other  inferior  minisiers  of  like  nature,  by  color  of  the  king's  ten- 
ures ;  "  and  the  royal  Instnictions  were,  that  the  "  veiationa  of  escheatora  and  feud- 
aries be  repressed,  whith,  upoo  no  substantial  ground  of  record,  vex  the  country  with 
inquisitions  and  other  extortions ;  and  that  the  Master  of  Wards  take  special  care  to 
receive  private  information  from  gentlemen  of  quality  and  conscience  in  every  shire, 
touching  these  abuses."  So  laie  as  the  reign  of  Charles  L,  the  Ear!  of  Warwick,  at 
grantee  of  the  wardship  of  an  heiress,  extorted  £IO,(KK)  sterling  for  his  consent  to  a 
marriage  on  every  account  deairable.  Lord  Bacon's  Works,  lii.  361-36S;  SulliTan's 
Lectures  on  feudal  Law,  lee.  13. 
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•  509  ration  of  Charles  II.,  *  tenure  by  knight  service,  with  all 

its  grievous  incidents,  was  by  statute  abolished,  and  the 
tenure  of  land  was,  for  the  most  part,  turned  into  free  and  com- 
mon socf^e,  and  everjithing  oppressive  in  that  tenure  was  also 
abolished.  The  statute  of  12  Charles  II.  essentially  put  an  end 
to  the  feudal  system  in  England,  although  some  fictions  (and 
they  are  scarcely  anything  more),  founded  on  the  ancient  feudal 
relation  and  dependence,  are  still  retained  in  the  socage  tenures. 

3.  Of  the  Dootilne  of  Tftnnre  In  the  Unltfld  Btat«s.  —  Socage  tenure 
denotes  lands  held  by  a  6xed  and  determinate  service,  which  is 
not  military,  nor  in  the  power  of  the  lord  to  vary  at  his  pleasure. 
It  was  the  certainty  and  pacific  nature  of  the  service,  duty,  or  ren- 
der, which  made  this  species  of  tenure  such  a  safeguard  against  the 
wanton  exactions  of  the  feudal  lords,  and  rendered  it  of  such  ines- 
timable value  in  the  view  of  the  ancient  English.  It  was  deemed 
by  them  a  point  of  the  utmost  importance,  to  change  their  tenures 
by  kuight  service  into  tenure  by  socage.  Socage  tenures  are,  how- 
ever, of  feudal  extraction,  and  retain  some  of  the  leading  proper- 
ties  of  feuda,  as  has  been  shown  by  Sir  Martin  Wright,  in  his  learned 
treatise  on  tenures  ;  (a)  and  which  work  has  been  freely  followed 
by  Sir  William  Blackstone,  in  his  perspicuous  and  elegant,  and 
we  may  truly  add,  masterly  disqulsttious  on  the  feudal  law.  Most 
of  the  feudal  incidents  and  consequences  of  soci^e  tenure  were 
expressly  abolished  in  New  York  by  the  act  of  1787 ;  and  they 
were  wholly  and  entirely  annihilated  by  the  New  York  Revised 
Statutes,  as  has  been  already  mentioned.  (&)  They  were  also 
abolished  by  statute  in  Connecticut,  1793  ;  (c)  and  they 

•  510  have  never  existed,  or  they  •  have  ceased  to  exist,  in  all 

essential  respects,  in  every  other  state.  The  only  feudal 
fictions  and  services  which  can  be  presumed  to  be  retained  in 
any  part  of  the  United  States,  consist  of  the  feudal  principle,  that 
the  lands  are  held  of  some  superior  or  lord,  to  whom  the  obliga- 
tion of  fealty,  and  to  pay  a  determinate  rent,  are  due.  The  act 
of  New  York,  in  1787,  provided  that  the  socage  lands  were  not 
to  he  deemed  discharged  of"  any  rent  certain,  or  other  services 
incident,  or  belonging  to  tenure  in  common  socage,  due  to  the 

.     (o)  Pp.  141-H4.  (61  Suprn,  p.  J78. 

(e)  The  lUtutei  of  Connectlvnt.  18S8,  p.  3S9,  declared,  that  "erery  proprietorin 
fe&mmple  of  luids"  h&d  an  absolute  and  direct  dnmhiion  and  property  in  die  Bime. 
Thej  were  declared  to  be  "  retted  with  an  allodial  title." 
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people  of  this  state,  or  adj  mesne  lord,  or  other  person,  or  the 
fealty  or  distresses  incident  thereunto."  The  Revised  Stat- 
utes (a")  also  provided  that  ^  the  abolition  of  tenures  shall  not 
take  away  or  discharge  any  rents  or  services  certain,  which  at 
any  time  heretofore  have  been,  or  hereafter  may  be,  created  or 
reserved."  The  lord  paramount  of  all  socage  land  was  none 
other  than  the  people  of  the  state,  and  to  them,  and  them  only, 
the  duty  of  fealty  was  to  be  rendered  ;  and  the  quit-rents,  which 
were  due  to  the  king  on  all  colonial  grants,  and  to  which  the 
people  succeeded  at  the  Revolution,  have  been  gradually  dimin- 
ished by  commutation,  under  various  acts  of  the  legislature,  and 
are  now  nearly,  if  not  entirely,  extinguished. 

In  our  endeavors  to  discover  the  marks  or  incidents  which  with 
ns  discriminated  socage  tenure  from  allodial  property,  we  are  con- 
fined to  the  doctrine  of  fealty,  and  of  holding  of  a  superior  lord. 
Fealty  was  regarded  by  the  ancient  law  as  the  very  essence  and 
foundation  of  the  feudal  association.  Itcould  not  on  any  account 
be  dispensed  with,  remitted,  or  discharged,  because  it  was  the  vin- 
culum eommune,  the  bond  or  cement  of  the  whole  feudal  policy.  (6) 
Fealty  was  the  same  as  fidelitaa.  It  was  an  oath  of  fidelity  to  the 
lord ;  and,  to  use  the  words  of  Littleton,  {c)  when  a  free- 
holder doth  *  fealty  to  his  lord,  he  shall  lay  his  right  hand  *511 
upon  a  book,  and  shall  say, "  Know  ye  this,  my  lord,  that  I 
shall  be  faithful  and  true  unto  you,  and  faith  to  you  shall  bear,  for 
the  lands  which  I  claim  to  hold  of  you,  and  that  I  shall  lawfully 
do  to  you  the  customs  and  services  which  I  ought  to  do  at  the 
terms  assigned :  so  help  me  God  and  his  saints."  This  oath  of 
fealty  everywhere  followed  the  progress  of  the  feudal  system,  and 
created  all  those  interesting  ties  and  obligations  between  the  lord 
and  his  vassal,  which,  in  the  simplicity  of  the  feudal  ages,  they 
considered  tn  be  their  truest  interest  and  greatest  glory.  It  was 
also  the  parent  of  the  oath  of  allegiance,  which  is  exacted  by 
sovereigns  in  modern  times.  The  continental  jurists  frequently 
considered  homage  and  fealty  as  synonymous ;  but  this  was  not 
so  in  the  English  law,  and  the  incident  of  homage  was  expressly 
abolished  in  New  York  by  the  act  of  1787,  while  the  incident  of 
fealty  was  expressly  retained.  Homage,  according  to  Littleton, 
was  the  most  honorable  and  the  most  humble  service  of  reverenco' 

(a)  N.  T.  ReTiied  SUtntet,  t.  T18,  «ec.  4. 

\b)  Wright  on  Tenure*,  35,  66, 138, 140. 145.  (>-)  S«c.  91. 
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that  a  frank  tenant  could  make  to  his  lord ;  but  it  is  qaite  too 
abject  and  servile  a  ceremony  of  submiasioai  allegiance,  and  rever- 
ence to  be  admissible  at  this  day. 

Lands  held  by  socage  tenure  (and  all  lands  granted  or  patented 
before  the  Revohition  are  so  held)  (a)  would  seem,  in  theory,  to 
have  been  chargeable  with  this  oath  of  fealty  ;  and  every  tenant, 
whether  in  fee,  for  life,  or  for  years,  was,  by  the  English  law, 
obliged  to  render  it  when  required,  as  being  an  indispensable  ser- 
vice, due  to  the  lord  of  whom  he  held.  Fealty  was  at  common 
law  deemed  inseparable  from  tenure  of  every  kind,  except  the 
tenure  in  frankalmoign  ;  but  a  tenant  at  will  was  not  bound  to  it, 
as  his  estate  was  too  precarious ;  and  though  Littleton  says  that  a 
tenant  for  years  was  bound  to  render  fealty  to  the  lessor,  Mr.  Har- 
grave  has  referred  to  some  cases  which  raise  a  doubt  upon 

•  512   that  point,  (ft)     He  also  observes,  that  no  statute  has  *  ever 

varied  the  law  of  fealty,  and  that  the  title  to  fealty  still 
remains,  though  it  is  no  longer  the  practice  to  exact  its  perform- 
ance. However,  if  required,  it  must  be  repeated  on  every  change 
of  the  lord,  and  the  remedy  for  compelling  the  performance  of 
fealty  is  by  distress,  (a)  Sir  Matthew  Hale  (ft)  says,  the  oath 
of  fealty  may  be  due  to  an  inferior  lord,  and  then  the  oath  must 
have  the  saving  salva  fide  et  ligeantia  dommi  regit.  It  may  be 
exacted  in  England  by  landlords,  and  lords  of  manors,  from  ten- 

(a)  The  tenure  pre»cribefl  in  all  the  early  colonial  charters  or  patents  wai  free 
and  cominon  socage,  being  "  aucordinff  to  the  free  tenure  of  lands  of  East  Greenwich, 
in  the  county  of  Kent,  in  England ;  and  not  in  capiie  or  by  knight's  service."  Sec  the 
great  patent  of  New  England,  granted  by  King  James  in  1620;  the  charter  of  Haaaa- 
chuietts,  in  1629 ;  the  prior  charter  of  Virginia,  in  1906 ;  the  charter  of  the  Province  of 
Maine,  in  1639  ;  the  Rhode  Island  cliarter,  in  11)63  ;  the  Connecticut  charter,  in  1662; 
the  Maryland  charter,  io  1632 ;  the  act  of  the  General  Asaenibly  of  the  colony  of 
New  York,  of  18th  May,  1601;  (Bradford's  ed.  of  Colony  Laws,  printed  in  1719;)  the 
charter  of  Pennsylvania,  in  1681 ;  the  patent  of  1602.  of  Carolina ;  the  charter  of 
Georgia,  la  17^.  These  charters,  or  the  substance  of  them,  are  to  lie  seen  in  most  of 
oar  early  colonial  documentary  collections,  annaliats,  and  hiatoriana ;  and  the  sub- 
stance of  them  is  ai.:!urately  condenaed  and  stated  in  Story's  Commentaries  on  the 
Constitution  of  the  United  States,  vol.  i. 

(6)  Littleton,  sec.  117,  130,  131,  132,  139;  Co.  Lite  63,  a,  67,  b ;  Harg.  n.  13  to 
lib.  2,  Co.  Litt 

(a)  Harg.  n.  20  to  lib.  2  Co.  Litt.  The  diatresa  was  also  the  remedy  of  the  feodal 
lord  for  enforcing  his  claim  to  Tt/u/,  and  tlie  validity  of  his  title  was  tried  on  Hie  part 
of  the  heir  in  the  action  of  replevin.  Case  of  the  Provost  of  Beverly,  40  Edw.  lU  9. 
By  the  N.  T.  Beviaed  Statutes,  i,  747,  sec.  18,  diitresi  is  a  remedy  given  for  all  cert^ 
services,  as  well  as  cerlwn  rent  reserved  out  of  lands,  and  due. 

(6)  H,  P.  0.  i.  97. 
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ants  other  than  fenants  at  will,  or  from  year  to  year.  The  New 
York  statute  of  1787  saved  the  services  incident  to  tenure  in 
common  socage,  and  which  it  presumed  might  be  due,  not  only 
to  the  people  of  the  state,  but  to  any  mesne  lord  or  other  private 
person,  and  it  saved  the  fealty  and  distresses  incident  thereunto. 
But  this  doctrine  of  the  feudal  fealty  was  never  practically 
applied,  nor  assumed  to  apply  to  any  other  superior  than  the 
chief  lord  of  the  fee,  or,  in  other  words,  the  people  of  the  state, 
Rnd  then  it  resolved  itself  into  the  oath  of  allegiance  which 
every  citizen,  on  a  proper  occasion,  may  be  required  to  take. 
Lord  Coke  did  not  designate  any  very  material  difference  be- 
tween the  oath  of  fealty  and  the  general  oath  of  allegiance, 
though  he  raised  the  question  as  to  the  difference  which  might 
exist  between  them ;  (c)  but  Sir  Matthew  Hale,  (d)  in  a  long 
and  learned  dissertation,  undertakes  to  explain  the  difference 
between  the  oath  of  allegiance  and  the  oath  of  fealty.  Under  the 
New  York  statute  of  1787,  fealty,  in  the  technical  sense  of  the 
feudal  law,  was  a  dormant  and  exploded  incident  of  feudal 
•  tenure  ;  (a)  and  by  the  Revised  Statutes  even  the  fiction  *  513 
has  become  annihilated,  unless  it  may  be  supposed  to  be 
lurking  in  the  general  declaration,  that  "the  people  of  this  state, 
in  their  right  of  sovereignty,  are  deemed  to  possess  the  original 
and  ultimate  property  in  and  to  all  lands  within  the  jurisdiction 
of  the  state.  "  (t) 

Thus,  by  one  of  those  singular  revolutions  incident  to  human 
a&irs,  allodial  estates,  once  universal  in  Europe,  and  then  almost 

(e)  Co,  Lilt.  68,  b.  id)  U.  V.  C.  I.  82-70. 

(n)  In  Cornell  v.  Lamb.  2  Coircn,  852,  it  wai  declared,  hy  Woodworth,  J.,  that 
fealty  waa  not.  In  tacl,  doe  on  anj  tenure  in  ttiis  sttite,  and  bad  bei^ome  altogether 
flctitioaa.  The  itatute  of  17S7  would  eeeiD,  according  to  the  feudal  theory,  not  to 
hare  Iwen  penned  with  philological  accuracy,  when  it  declared,  that  the  (enurs  of  alt 
lands  derived  from  the  people  of  this  stale  should  be  allodial,  and  not  feudal.  Allodial 
estates  hare  no  mark  of  tenure,  and  are  enjoyed  in  absolute  right,  and  tenure  ligni- 
fles  the  holding  of  a  superior  lord.  Sir  Henry  Spelmsa  says,  that  the  first  place  in 
which  he  net  wlih  tenure  in  a  feudal  sense,  was  among  the  laws  of  the  Saliquci  and 
Germans,  in  the  constitution  of  the  Emperor  Conrad,  about  tlie  year  S15,  when  beat- 
feia.  afterwards  called /«if/i,  first  became  hereditary,  Spelman's  Treatise  on  Feuds, 
c.  8,  Tenure  est  la  maniire  par  quoy  les  t^n^mens  sont  tenos  des  Seigneun.  Cus- 
tum.  de  Norm,  cited  by  Sir  Martin  Wright  on  Tenures,  139.  note.  But  the  statote 
did  not  commit  any  mistahe,  because  it  nsed  the  word,  not  in  a  feudal,  but  in  th« 
popular  tense,  for  right  or  title,  in  iilie  manner  as  in  England,  the  king,  whose  inherit- 
auco  cannot  possibly  import  a  tenure,  is  said  to  be  seised  in  his  demesne  as  of  fee. 

{b)  N.  T,  RcTiscd  SUtutes,  L  718,  sec.  1. 
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oniveraally  exchanged  for  feudal  tenares,  have  now,  after  the 
lapse  of  many  centuries,  regained  their  primitive  estimation  in 
the  minds  of  freemen.  Though  the  doctrine  of  a  feudal  tenure 
hy  free  and  common  socage  may  be  applicable  to  the  real  prop- 
erty in  this  country,  chartered  and  possessed  hefore  our  Revolu- 
tion, and  though  every  proprietor  should  be  considered  as  holding 
an  estate  in  fee  simple,  none  of  the  inconveniences  of  tenure  are 

felt  OP  known.  We  have  very  generally  abolished  the  right 
•514    of  primi^uiture,  *  and  preference  of  males,  in  the'title  by 

descent,  as  well  aa  the  feudal  services,  and  the  practice  of 
Bubinfeadstion,  aod  all  restraints  on  alienation,  (a)  Socage  ten- 
ares do  not  exist  any  longer,  in  some  of  the  United  States,  while 
they  still  exist,  in  theory  at  least,  in  others ;  but  where  they  do 
exist,  they  partake  of  the  essential  qualities  of  allodial  estates. 
Ad  estate  in  fee  simple  means  an  estate  of  iuheritance,  and 
nothing  more,  and  in  common  acceptation  it  has  lost  entirely  its 
original  meaning  as  a  beneficiary  or  usufructuary  estate,  in  con- 
tradistinction to  that  which  is  allodial.  It  was  used  even  by 
Littleton  and  Coke  to  denote  oimply  an  inheritance  ;  and  they  are 
followed  by  Sir  Martin  Wright  and  Sir  William  Blackstone.  (6) 
Whether  a  person  holds  his  land  in  pure  allodium,  or  has  an 
absolute  estate  of  inheritance  in  fee  simple,  is  perfectly  imma- 
terial, for  his  title  is  the  same  to  every  essential  purpose.  The 
distinction  between  the  two  estates  has  become  merely  nominal, 
-  and  a  very  considerable  part  of  Littleton's  celebrated  treatise  on 
tenures,  on  which  Lord  Coke  exhausted  his  immense  stores  of 
learning,  has  become  obsolete.  But  those  parts  of  it  which  have 
ceased  to  be  of  modern  application,  will,  nevertheless,  continue, 
like  the  other  venerable  remains  of  the  Gothic  system,  to  be 
objects  of  examination  and  study,  not  only  to  the  professed  anti- 
quarian, but  to  every  inquisitive  lawyer,  who,  according  to  the 
advice  of  I.^rd  Bacon,  is  desirous  "  to  visit  and  strengthen  the 
roots  and  foundation  of  the  science."  (c) ' 

(a)  By  the  Beriied  CoiwtiRittan  of  Kev  Tork.  of  1846,  «I1  fluei,  qiurter  aale*,  or 
other  like  r«>trftlat«  upon  «lIeiiition,  TMerred  io  ao7  gnat  or  leue  of  Uod  nHule 
tbereafier,  are  decUred  to  be  void.    Art  i.  tec.  16. 

(i)  Co.  Litt.  1  i  2  Bl.  Coram.  106. 

(e)  Ccet  un  beau  spectacle  que  celul  del  loix  ffodale* :  on  cbSne  SDtiqne  t'Sbn; 

1  The  inbJectB  dealt  with  in  this  chap,    individoal  propertj  tn  land  la  conoerned, 
ter  are  considered,  lo  far  a«  the  origin  of    Id  the  oeit  Tolume,  441,  q.  L  The  reaolti 
[712j 


inyGoogIc 


LECT.   UU.J 


OF  HEAL  PROPERTT. 


•514 


n  fkot  percer  1»  terre  pour  Im  nciiiei  troHTer.  Montetqniea'a  account  of  the  fendal 
Ikwa  is  the  beat  aud  moat  lolid  put  of  hii  work.  He  traces  them  up  to  the  foreati  of 
Oonnoay,  KDd  ghows  that  they  were  suggeiCed  by  the  iwagea,  promoted  b;  the  policy, 
and  matured  by  the  marttaJ  geniiu  of  the  aDcieot  Germani.  TboM  fierce  tribei  of 
barbarians,  haTing  long  been  inured  to  turbulent  warfare,  at  length  broke  through 
the  restnints  imposed  by  disciplined  Titor,  put  to  flight  the  Roman  eagles  In  all  the 
northern  proTinces  of  the  Empire,  and  flnally  prottrated  the  most  extensive  and  best 
cemented  monarchy  which  hftd  ever  insnlted  and  ensIaTed  mankind. 


of  the  more  recent  investigation*  there 
referred  to  are  not  considered  with  refer- 
ence to  the  political  InsIitutionB  of  the 
Teutonic  tribes.  It  may  be  mentioned 
here  llist  M.  Nasae  confirm!  the  aathor's 
opinion,  and  says  that  it  may  now  be 
considered  an  established  fact  that  the 
feadal  system  did  not  exist  in  England  at 
the  Anglo-Saxon  period,  and  was  first  im- 
ported as  an  Institution  by  the  'Normans 
CoDtemporar;  Rev.  xix.  743. 

Bat  compare  Stubbs's  Document*  il- 
lustrative of  English  History,  IS. 

The  flist  definition  of  alodiiai  given 


4eB,n.(a)  isconflrmed  byMorier's  Eatay 
in  the  Systems  of  Land  Tenure  in  Various 
Countries  (published  under  the  sanction 
of  the  Cobden  Club,  London,  1870) ,  p.  291, 
on  the  antbority  of  Profeuor  Mai  MQIler. 
The  derivadoa  at  feodum  it  more  uncer 
tain,  but  it  Is  thought  that  it  is  derived 
from  tlie  same  root  as  the  Old  High  Ger- 
man Jiha,  cattle,  to  express  tlie  idea  of 
beneficial  as  distinct  from  absolute  own- 
ership. Compare  the  n»e  ot  the  word 
ehoM  In  English  law.  lb.  Cf.  Pap. 
Jurid,  Soc.  tt.420,  421.  (Maine's  Early 
Hiat.  of  InsUtutions,  171.) 


[718] 


END   OF  VOL.   in. 


inyGoogIc 


inyGoogIc 


inyGoogIc 


inyGoogIc 


3  bios  Ob  12M  sa?  ■) 


"»w«aTyu»i,B,, 


I 


<,y  Google 


inyGoogIc 


